This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


■"N/" 


Digitized  by 


Google 


Digitized  by 


Google 


-a— .-i^.     -  iMirirrnn-iiiir 


Digitized  by 


Googh 


Digitized  by 


Google 


Digitized  by 


Google 


Illinois  Law  Review 


VOLUME  XI 


1916-1917 


CHICAGO 

NORTHWESTERN  UNIVERSITY  PRESS 

1917 


Digitized  by 


Google 


Copyright  1916-1917 
By  No«Hw«TaK  UNimsixv  ft«s8 

24:1771 


%•      •   •••••    • 

•  •   •  •  ••••    • 


Digitized  by 


Google 


ILLINOIS  LAW  REVIEW 

INDEX  TO  VOLUME  XI 

LEADING  ARTICLES 
BiLLBOAiv  Pmalem  ,  Pkesbnt  Legal  Aspect  of  the.    Everett  L.  Millard    29 
Bills  of  Exchange  and  Pbdmissokt  Nons,  the  Hague  Convention 

OF  1912  Relating  to.    Ernest  G.  Lorensen 137,  247 

Chancery  CHAinnfts  in  England  Today.    Sammel  R&senbaum 18 

Ohib  Pleading,  the  Sfhut  of.    George  P.  Costigan,  Jr 517 

Contused  Sovebeignty.    George  W.  iVickershatn 225 

CoBPORATE  Law  Revision,  a  Field  for:  Collateral  Attack.    William 

B.Hale 1 

Criminal  Cases  in  the  Supreme  Court  of  Ilunois  for  the  Year 

1915-16,  A  Brief  Review  of  the.    IVilliam  G,  Hale 311 

Criminal  Decisions  for  1915-16,  the  Illinois:  a  Comment  on  Pro- 
fessor Hale's  Paper.    Robert  W.  MiUar 327 

Criminal  Law,  Legislative  and  Judicial  Tendencies  in  the  Field  of. 

Chester  G,  Vernier 69 

Degrees,  the  Correlation  of  Work  for  Higher,  in  Graduate  Schools 

AND  Law  Schools.    Emesi  Freund 301 

Educational  Corporation,  the  Illinois,  Under  Special  Charter.  Oliver 

A.Harker 159 

Gaines  Whx  Cases,  the  Ck^brateo  :  Three  Generations  of  Romance 

AND  LrriGATKMf.     Walter  S.  Holden 464 

Ilunois  Deosions  Affecting  Proprietary  Rights  in  Illinois  Lands 

Underlying  Lakes  and  Streams,  Observations  on.  Isaac  N.  Hardin 

and  Elmer  M.  Liessmann 540 

Illinois  General  Assembly,  Important  Bills  Pending  in  the.    Herbert 

Harley 564 

Justice,  the  Machinery  of:  a  Study  of  Courts.    Joseph  J.  Thompson  406 
Law  Course,  Shall  the  Standard  Be  Exiended  to  Four  Years.    Paul 

L.  Martin 351 

Law  RsFORit.    Edward  Robeson  Taylor 402 

LiCAL   CUNICS   AND    BETTER    TRAINED    LAWYERS— A    NECESSITY.       William 

V.Rowe 591 

Marriage  and  Divorce,  the  Present   Status  of  the  Ilunois  Law 

Governing.    Harris  Carman  Lutkin 103 

Phiuppine  Law.    George  A,  Malcolm 331,  387 

Practice,  the  Sctence  of:  the  Young  Practitioner's  Need.     Edward 

R.  Branson 489 

Procedure  Reform.    John  Lewson 268 

Procedure.  Revised  Civil,  in  New  York  as  Proposed  by  the  Board  of 

Statutory  Consoudation.    Herbert  Harley 37 

Procedural  Reform,  a  Bibuography  of:  Including  Organization  of 

Courts.    Roscoe  Pound 451 

SouciTORs'  Fees,  Allowances  for,  in  Suits  to  Construe  Wills.    Albert 

M.  Kales 381 

Township  Hard  Road  Law,  Some  Difficulties  Under  the  Ilunois. 

/.  Ed  Thomas..- ^ 356 

Trust  Inter  Vivos,  Formal  Creation  of  a.    Frederick  Thulin 619 

World  Court  Deosions.    W.  P.  Rogers 91 

AUTHOR  INDEX  TO  LEADING  ARTICLES 
Branson,  Edward  R. — 

The  Science  of  Practice:  the  Young  Practitioner's  Need 489 

Costtgan,  George  P.,  Jr. — 

The  Spirit  of  Code  Pleading 517 

FkEUND,  Ejinest.— 

The  Correlation  of  Work  for  Higher  Degrees  in  Graduate  Schools 

and  Law  Schools 301 

Hale,  William  B. — 

A  Field  for  Corporate  Law  Revision — Collateral  Attack 1 


Digitized  by 


Google 


672  II  ILUNOIS  LAW  REVIEW 

Hale,  William  G.— 

A  Brief  Review  of  the  Criminal  Cases  in  the  Supreme  Court  of 

lUinois  for  the  Year  1915-16 311 

Habdin,  Isaac  N. — 

Observations  on  the  Illinois  Decisions  Affectin^f  Proprietary  Rights 

in  Illinois  Lands  Underlying  Lakes  and  Streams 540 

Harker,  Oliver  A. — 

The  Illinois  Educational  Charter  Under  Special  Charter 159 

Harley,  Herbert. — 

Revised  Civil  Procedure  in  New  York  as  Prcyposed  by  the  Board 
of    Statutory    Consolidation 37 

Important  Bills  Pending  in  the  Illinois  General  Assembly 564 

Holoen,  Walter  S. — 

Three   Generations   of   Romance   and   Litigation:    the   Celebrated 

Gaines  WiU  Cases 464 

Kales,  Albert  M. — 

Allowances  for  Solicitors'  Fees  in  Suits  to  Construe  Wills 381 

Lewson,  John. — 

Procedure   Reform 268 

LiESSMANN,  Elmer  M. — 

Observations  on  the  Illinois  Decisions  Affecting  Proprietary  Rights 

in  Illinois  Lands  Underlying  Lakes  and  Streams. 540 

LoREN2^N.  Ernest  G. — 

The  Hague  Convention  of  1912  relating  to  Bills  of  Exchange  and 
Promissory  Notes:  a  Comparison  wim  Anglo-American  Law  137,  247 
Lutein,  Harris  Carman. — 

The  Present  Status  of  the  Illinois  Law  Governing  Marriage  and 

Divorce 103 

Malcolm,  George  A. — 

Philippine  Law 331,  387 

Martin,  Paul  L. — 

Shall  the  Standard  Law  Course  Be  Extended  to  Four  Years 351 

Millar,  Robert  W.— 

The  Illinois  Criminal  Dedsicms  for  1915-16:  a  Comment  on  Pro- 
fessor  Hale's   Paper 327 

Millard,  Everett  L. — 

Present  Legal  Aspect  of  the  Billboard  Problem 29 

Pound,  Roscob. — 

A  Bibliography  of  Procedural  Reform:  Including  Organization  of 

Courts 451 

Rogers,  W.  P.— 

A  Review  of  Some  of  the  World  Court  Decisions 91 

RosENBAUM,  Samuel. — 

Chancery  Chambers  in  England  Today 18 

RowE,  William  V.— 

llegaX  Ginics  and  Better  Trained  Lawyers— A  Necessity 591 

Taylor,  Edward  Robeson. — 

Law  Reform 402 

Thomas,  J.  Ed.— 

Some  Difficulties  Under  the  Illinois  Township  Hard  Road  Law..  356 
Thompson,  Joseph  J. — 

The  Machinery  of  Justice:  a  Study  of  Courts 406 

Thulin,  Frederick. — 

Formal  Creation  of  a  Trust  Inter  Vivos 619 

Vernier,  Chester  T. — 

Legislative  and  Judicial  Tendencies  in  the  Field  of  Criminal  Law    69 
Wickersham,  George  W. — 

Confused   Sovereignty 225 

LAW  FROM  LAY  CLASSICS 
I.    Of  Evil  Counsellors,  Judges,  and  Men  of  Law:  a  Chapter  from  the 

Ship  of  Fools.    Sebastian  Brani 42 

II.    Gleanings  from  Law  Books.    John  Hill  Burton 642 


Digitized  by 


Google 


ILLINOIS 
LAW    REVIEW 

Volume  XI  MAY,  1916  Number  1 


A  FIELD  FOR  CORPORATE  LAW 

REVISION-COLLATERAL 

ATTACK 

By  William  B.  Hale.* 

The  period  of  unlimited  destructive  criticism  with  regard  to 
corporations  may  be  regarded  as  about  ended.  It  is  time  for 
reconstruction. 

The  public  policy  of  every  state  favors  the  creation  of  cor- 
porations. Since  this  is  so  it  is  desirable  from  every  point  of  view 
that  they  should  be  created  and  supported  in  such  a  way  that  they 
can  transact  their  business  efficiently.  This  is  obvious.  It  should 
also  be  obvious  that  all  penalties  imposed  upon  corporations,  for 
exceeding  their  powers  or  failing  to  comply  with  the  necessary 
technicalities  of  the  various  laws  which  govern  them,  should  be 
made  to  fall  equitably — so  that  while  accomplishing  the  end  sought 
they  do  not  jeopardize  the  progress  of  general  business.  But 
under  the  pressure  of  a  vague  adverse  public  opinion  the  decisions 
of  our  courts  have  introduced  a  confusion  of  ideas — due  to  the 
fact  that  in  seeking  to  correct  certain  well  established  evils,  sweeping 
penalties  have  been  held  to  exist,  which  have  fallen  in  ways  highly 
unjust  to  the  public  as  well  as  to  the  corporations  themselves; 
unfair  weapons  have  been  put  into  the  hands  of  unscrupulous 
parties;  the  courts  have  been  burdened  with  technical  questions 
in  an  increasing  degree;  and  the  resulting  economic  waste  is  enor- 
mous. 

1.  Of  the  Chicago  Bar  and  Lecturer  on  Illinois  Law  in  Northwestern 
University  Law  School. 
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With  these  general  principles  in  mind  it  is  the  purpose  of 
this  paper  to  discuss  the  present  condition  of  the  law  of  corpo- 
rations with  regard  to  three  of  its  important  phases,  to  point  out 
how  certain  clear  ideals  of  the  common  law  have  been  practically 
abandoned,  and  to  suggest  statutory  remedies.  These  three 
phases  of  the  law  relate  to  the  doctrine  of  ultra  vires,  of  de  facto 
corporations  and  of  foreign  corporations.  They  are  closely  related 
because  in  each  subject  the  present  state  of  the  law  is  largely  the 
result  of  attempts  in  detail  to  apply  the  common  law  doctrine  of 
collateral  attack.  How  successful  this  application  has  been  will 
appear  in  the  discussion. 

Ultra  Vires. — ^The  law  of  this  state  with  respect  to  ultra  vires 
contracts  has  undergone  an  unfortunate  experience  and  is  still 
extremely  difficult  to  apply. 

The  early  doctrine  is  represented  by  the  leading  case  of  Bradley 
V.  BaUard}  This  was  a  bill  in  equity  brought  by  a  stockholder  of 
the  North  Star  Gold  &  Silver  Mining  Company  to  enjoin  the  prose- 
cution of  a  suit  pending  in  the  Circuit  Court  against  this  corpora- 
tion upon  certain  promissory  notes  which  had  been  given  by  the 
company,  and  to  cancel  other  notes  upon  which  no  suit  had  been 
brought.  The  corporation  was  organized  under  the  laws  of  Illinois 
and  its  charter  stated  that  its  operations  would  be  carried  on  in 
the  City  of  Chicago,  but  as  a  matter  of  fact  the  corporation  was 
engaged  in  mining  in  Colorado  and  for  that  purpose  borrowed  large 
sums  of  money  for  which  the  notes  had  been  given.  It  was  not 
claimed  that  there  had  not  been  given  full  and  fair  consideration 
for  the  notes,  but  their  cancellation  was  sought  upon  the  ground 
that  they  were  given  for  money  borrowed  to  enable  the  company 
to  prosecute  a  business  which  it  had  no  power  to  prosecute. 

Conceding  that  the  corporation  had  no  power  to  engage  in 
mining  in  Colorado,  the  court  nevertheless  dismissed  the  bill  on 
the  ground  that  the  contracts  represented  by  the  notes  had  been 
completely  executed  on  one  side  by  the  payment  of  the  money  and 
that,  when  a  corporation  seeks  thus  to  evade  the  payment  of  bor- 
rowed money, 

"  It  is  pressing  the  doctrine  of  tilira  vires  to  an  extent  that  can  never  be  toler- 
ated, even  though  the  lender  of  the  money  knew  that  the  corporation  was  trans- 
acting a  business  beyond  its  chartered  powers,  and  that  his  money  would  be 
used  in  such  business,  provided  the  business  itself  was  free  from  any  intrinsic 
immorality  or  illegality." 

.     55  111.413. 
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The  cx)urt  further  held  that  the  doctrine  of  ultra  vires  is  applied 
only  for  the  purpose  of  compelling  corporations  to  be  honest  in 
the  simplest  and  commonest  sense  of  honesty;  yet  that  while  the 
contract  remains  executory,  the  powers  of  corporations  cannot  be 
extended  beyond  their  proper  limitations  for  the  purpose  of  en- 
forcing such  contract,  and  on  the  application  of  a  stockholder  a 
court  of  chancery  would  interfere  and  forbid  the  execution  of  such 

a  contract. 

"That  while  courts  are  inclined  to  maintain  with  vigor  limitations  of  cor- 
porate action,  whenever  it  is  a  question  of  restraining  the  corporation  in  advance 
from  passing  beyond  the  boundaries  of  their  charters,  they  are  equally  inclined, 
on  the  other  hand,  to  enforce  against  them  contracts,  though  tdtra  vires,  of  which 
they  have  received  the  benefit.  This  is  demanded  by  the  plainest  principles  of 
justice. " 

The  Opinion  in  this  case  appeals  to  one's  sense  of  justice,  but 
it  does  not  represent  the  law  today.  For  in  the  subsequent  case  of 
National  Home  Building  Assn.  v.  Bank,*  the  theory  of  strictly 
uUra  vires  acts  as  distinguished  from  acts  in  abuse  of  power  was 
established  and  has  since  prevailed. 

The  National  Home  Building  case  was  foreclosure.  The 
building  association  had  acquired  real  estate  subject  to  a  mort- 
gage which  it  assumed  and  agreed  to  pay.  In  this  foreclosure  case 
a  deficiency  decree  was  sought  against  the  association  and  it  de- 
fended on  the  ground  that  under  its  charter  it  had  no  power  to 
acquire  any  land  except  such  as  had  been  mortgaged  to  it  or  in 
which  it  had  an  interest  and  that  since  the  property  in  question 
was  not  of  this  character  its  acquisition  of  such  property  was  beyond 
its  powers  and  its  agreement  to  pay  the  mortgage  therefore  void. 
The  court  sustained  the  Building  Association  in  its  defense — 
a  result  which  seems  highly  inequitable.  For  if  the  property  had 
turned  out  to  be  valuable,  there  is  no  rule  of  law  by  which  the 
corporation  could  have  been  deprived  of  the  profit  thus  acquired. 
It  is  true  that  the  state  might  compel  the  sale  of  such  property,  but 
it  could  not  require  its  confiscation.  Thus  a  material  part  of  the 
contract  by  which  it  acquired  this  property  was  set  aside  by  the 
court  with  the  result  that  the  person  who  sold  the  property  to  the 
corporation  and  had  put  the  mortgage  upon  it  was  probably  held 
liable  on  this  deficiency  decree  instead  of  the  corporation. 

There  is  a  line  of  cases  relating  to  the  contracts  of  insurance 
made  by  mutual  benefit  associations  which  illustrate  the  inequities 
of  this  doctrine  in  a  marked  degree.     In  Rockhold  v.  Canton  Mas, 

3.    181  111.  35. 
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Mut,  Ben.  Society,^  suit  was  brought  upon  an  insurance  policy 
issued  to  one  of  the  members  of  the  society  by  which  the  society 
agreed  to  pay  a  certain  sum  when  such  member  should  reach  the 
age  of  seventy.  All  the  premiums  had*  been  paid  upon  this  policy 
in  full  over  a  period  of  eleven  years.  The  beneficiary  had  arrived 
at  the  age  of  seventy  and  sued  to  recover  the  amount  of  the  policy. 
The  corporation  defended  on  the  ground  that  it  was  organized 
for  the  benefit  of  "widows,  relatives,  heirs  and  devisees  of  deceased 
members"  and  had  no  power  to  make  a  policy  by  which  it  agreed 
to  pay  a  certain  sum  to  a  living  person.    This  defense  prevailed. 

In  Benefit  Association  r.  Blue,^  and  in  Wood  v.  Mystic  Circle  • 
(cases  similar  to  the  Rockhold  case)  a  recovery  was  allowed  because 
although  the  insurance  policies  in  question  were  issued  to  persons 
not  possible  within  the  provisions  of  the  by-laws,  there  was  nothing 
within  the  charter  of  the  corporation  to  prevent  the  contract  of 
insurance  from  being  valid.  But  in  Steele  v.  Fraternal  Tribunes,^ 
the  certificate  of  organization  prohibited  the  corporation  from 
taking  in  a  member  over  51  years  of  age,  and  hence,  although  the 
officers  knew  that  the  plaintiff  was  over  51  when  the  insurance 
policy  was  taken  out,  the  defense  prevailed.  And  there  are  at 
least  ten  other  cases  in  the  Supreme  and  Appellate  Courts  where 
these  same  questions  have  been  involved  and  insurance  policies  held 
valid  or  invalid  according  to  whether  they  were  technically  author- 
ized by  the  provisions  of  the  charter. 

Two  other  interesting  illustrations  may  be  taken  from  the 
decisions  of  the  Appellate  Court:  In  Chicago  Pneumatic  Tool  Co.  v. 
V.  H,  W.  Jones  Mfg.  Co.'*  a  suit  was  brought  against  the  Tool  Co. 
for  the  price  of  certain  mica  washers  which  the  corporation  de- 
fendant had  agreed  to  purchase.  The  defense  was  that  the  contract 
was  beyond  its  corporate  powers  and  the  Appellate  Court  reversed 
a  judgment  for  the  plaintiff  because  the  trial  court  had  not  allowed 
evidence  to  be  introduced  to  show  that  mica  washers  could  not  be 
used  by  the  defendant  in  its  business  of  making  tools.  In  the 
subsequent  case  of  Chicago  Pneumatic  Tool  Co.  v.  Munsell,^  the 
court  held  that  the  same  defense  could  not  prevail  because,  since 
the  corporation  could  buy  mica  washers  for  some  purpose  (as  for 
example  in  building  a  factory  or  erecting  machinery),  the  defense 

4.  129  111.  440. 

5.  120  111.  21. 

6.  212  111.532. 

7.  215  lU.  190. 

8.  91  III.  App.  547. 

9.  108  111.  App.  344 
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that  it  could  not  buy  them  for  the  particular  purpose  desired  could 
not  prevail.  It  is  upon  this  kind  of  distinction  that  the  law  now 
stands;  for  the  leading  case  of  National  Home  Building  AssociaMon 
V.  Bank^^  has  established  the  principle  that  all  strictly  ultra  vires 
acts  are  void  and  that  no  action  may  be  maintained  upon  them 
in  the  courts.  This  rule  is  based  upon  three  grounds:  The 
obligation  of  everyone  contracting  with  the  corporation  to  take 
notice  of  the  legal  limit  of  its  powers;  the  interest  of  stockholders 
not  to  be  subjected  to  risks  which  they  have  never  undertaken, 
and  the  interest  of  the  public  that  the  corporation  shall  not  trans- 
cend the  powers  conferred  upon  it  by  law.  And  there  has  thus 
arisen  the  distinction  between  strictly  ultra  vires  acts,  or  those 
which  the  corporation  could  not  do  for  any  purpose,  and  acts 
in  abuse  of  corporate  power  which  relate  to  such  contracts  as  would 
be  valid  for  some  purposes  but  not  valid  for  the  particular  purpose 
in  question. 

The  law  with  respect  to  real  estate  illustrates  the  theory  more 
exactly.  Here  it  is  well  established  that  if  a  corporation  has  the 
power  to  purchase  any  real  estate  for  any  purpose  a  contract  to 
purchase  a  particular  piece  of  property  will  always  be  held  valid 
between  the  parties  whether  it  is  executed  or  unexecuted,  and 
irrespective  of  the  purpose  for  which  the  real  estate  is  acquired. 
But  if  there  is  no  power  to  purchase  any  real  estate  for  any  purpose 
then  all  contracts  to  purchase  real  estate  or  deeds  conveying  real 
estate  to  the  corporation  are  held  void." 

With  the  rule  of  ultra  vires  thus  based  upon  a  theoretical 
construction  of  the  law  relating  to  corporate  charters,  it  is  import- 
ant to  inquire  whether  the  reasons  which  have  been  given  for  such 
a  rule  are  sound  and  whether  the  rule  itself  is  consistent  with 
modem  business  conditions. 

It  is  said  first  that  everyone  contracting  with  a  corporation 
is  under  obligation  to  take  notice  of  the  legal  limit  of  its  powers  as 
shown  by  its  charter.  In  other  words,  a  farmer  living  some  dis- 
tance from  the  county  seat  and  listening  to  the  representations  of 
an  insurance  agent  is  bound  at  peril  of  making  an  unenforceable 
contract  to  get  a  certified  copy  of  the  charter  of  the  insurance  com- 
pany. At  all  events,  he  is  obliged  to  examine  the  charter  in  some 
way  before  he  takes  a  policy  of  insurance;  for  if  he  does  not  do 

10.  181  111.  32. 

11.  Carroll  v.  E,  St.  Louis,  67  111.  568;  Starkweather  v.  American  Bible 
Society,  72  III.  50;  Hough  v.  Cook  County  Land  Co.,  73  111.  23;  People  v.  Shedd, 
241  111.  155;  PeopUv.  CoUin,  247  111.  357. 
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this,  but  acts  upon  the  representations  of  the  agent  (who  may  or 
may  not  know  that  the  particular  policy  in  question  is  not  within 
the  powers  of  the  corporation  he  represents),  accepts  the  policy 
and  pays  his  premiums  over  a  period  of  twenty  years,  more  or  less, 
and  then  either  the  farmer  seeks  to  collect  on  a  paid-up  policy  or  an 
annuity  of  some  sort,  or  his  widow  seeks  to  collect  upon  the  death 
of  her  husband,  the  insurance  company  will  be  allowed  a  complete 
defense  upon  the  policy  if  its  charter  says  that  it  may  not  insure 
people  who  are  over  fifty  years  of  age  or  makes  some  other  technical 
limitation  which  is  inconsistent  with  the  policy  in  question. 

This  is  the  worst  phase  of  the  rule  of  uUra  vires  in  Illinois  and 
is  nothing  short  of  ridiculous.  But  its  other  phases  are  not  much 
better.  For  assuming  that  a  corporation,  limited  in  its  charter  to 
the  business  of  dealing  in  hardware,  contracts  to  purchase  from 
John  Doe  5000  bolts  of  silk.  It  is  impossible  to  predict  in  the  pres- 
ent state  of  the  law  as  to  whether  or  not  such  a  contract  would  be 
construed  to  be  a  strictly  uUra  vires  act  or  whether  it  would  be  re- 
garded as  an  abuse  of  power.  Since  the  quantity  of  dry  goods 
purchased  is  here  very  large  it  would  seem  possible  that  the  court 
might  easily  hold  the  act  strictly  ultra  vires,  because  although  the 
dry  goods  company  might  buy  a  certain  amount  of  dry  goods  for 
use  in  its  store,  it  could  hardly  purchase  5000  bolts  of  silk  for  such 
purpose.  Assume  that  under  this  contract  the  goods  are  delivered 
at  a  time  when  the  market  price  has  fallen  by  50%,  and  the  hard- 
ware company  refuses  to  pay  the  contract  price  and  defends  the 
suit  brought  by  John  Doe  on  the  ground  of  ultra  vires.  If  the  act 
is  held  strictly  ultra  vires  the  defense  will  be  sustained  and  recovery 
limited  to  the  common  counts. 

Or  conversely,  under  the  same  circumstances  assume  that  the 
market  price  advances  before  delivery  and  John  Doe  refuses  to 
carry  out  his  contract,  the  hardware  company  sues  him  for  breach 
of  contract,  but  he  sets  up  the  ultra  vires  character  of  the  act.  If  the 
contract  is  held  strictly  ultra  vires  the  defense  will  be  sustained 
and  recovery  limited  to  the  common  counts.  Perhaps  the  result 
to  the  corporation  in  this  case  may  be  said  to  be  reasonable  because 
the  officers  should  be  informed  about  the  contents  of  their  own 
charter.  And  yet  in  the  case  put  it  is  not  clear  from  the  charter 
that  the  contract  would  be  strictly  ultra  vires.  And  as  a  matter 
of  fact  in  most  transactions  where  this  question  is  involved  the 
character  of  the  contract  is  such  that  it  is  apparent  that  the  officers 
of  the  company  do  not  give  any  serious  consideration  to  the  ques- 
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tion  of  their  corporate  powers  in  connection  with  the  contract, 
nor  could  they  reasonably  be  expected  to. 

The  recent  opinion  of  the  Supreme  Court  (unpublished)  in  the 
case  of  Calumet  &r  Chicago  Canal  &  Dock  Co.  v.  Conkling,  illustrates 
not  only  the  extreme  hardship  of  the  rule,  but  in  this  case  the 
Supreme  Court  has  apparently  discarded  altogether  the  difference 
between  strictly  ultra  vires  acts  and  those  in  abuse  of  power.  In  this 
case  the  Canal  &  Dock  Company  sold  a  block  of  land  (called  block 
139)  for  $15,000.00.  In  order  to  effect  the  sale  the  company 
loaned  to  the  purchaser  not  only  the  whole  of  the  purchase  money, 
but  $35,000.00.  in  addition,  and  secured  the  loan  by  a  mortgage 
upon  the  property  sold  and  upon  other  property  of  the  purchaser. 
The  court  held  that  the  corporation  had  the  power  to  sell  block 
139;  that  it  had  no  power  to  make  the  loan;  that  the  corporation 
had  the  power  in  selling  block  139  to  take  a  purchase  money 
mortgage  for  the  full  amount  of  the  selling  price;  and  sustained  the 
validity  of  the  mortgage  to  this  extent.  The  corporation  therefore 
had  power  in  connection  with  this  sale  to  make  a  part  of  the  loan 
that  was  made.  The  court  does  not  distinguish  between  an  act 
strictly  vUra  vires  and  an  act  in  abuse  of  power."  Toward 
the  end  the  opinion  does  distinguish  between  an  act  which  is 
beyond  the  corporate  powers  and  one  which,  although  within  the 
corporate  powers,  is  defectively  exercised  on  account  of  the  lack  of 
the  power  of  some  officer  or  otherwise.  This  distinction,  of  course, 
has  nothing  to  do  with  the  distinction  between  strictly  ultra  vires 
acts  and  those  in  abuse  of  power.  Under  a  fair  interpretation  of  the 
above  well  established  doctrine  it  would  seem  to  be  the  rule  that  if 
the  Canal  &  Dock  Company  had  the  power  to  loan  some  money  in 
connection  with  a  sale  of  property,  then  if  it  loaned  more  money  than 
it  technically  had  the  right  to  loan  this  excessive  loan  was  an  act  in 
abuse  of  power  and  not  strictly  ultra  vires  \  the  transaction  was  a 
completed  one;  and  hence  the  Dock  Company  could  recover.  But 
the  court  fails  even  to  discuss  the  point  and  makes  the  broad  state- 
ment that  ''Contracts  made  by  a  corporation  which  are  beyond  the 
scope  of  its  powers  are  unlawful  and  void  and  cannot  be  enforced, 
and  in  such  cases  the  doctrine  of  estoppel  cannot  be  applied.  '*  This 
is  the  chief  difficulty  with  the  case;  but  the  holding  of  the  court 
to  the  effect  that  the  loan  of  money  was  not  within  the  implied 
powers  of  the  corporation  also  indicates  a  highly  technical  attitude 


12.    This  distinction  is  clearly  pointed  out  by  Mr.  Justice  Carter  in  his 
dissenting  opinion. 
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toward  the  contracts  of  corporations.  Thus  the  common  law 
doctrine  of  collateral  attack  may  now  be  entirely  abandoned  in 
ultra  vires  cases.  It  may  be  that  all  corporate  acts  are  subject  to 
examination  in  any  case  and  may  be  held  invalid  in  collateral 
litigation  as  well  as  in  a  direct  attack  in  quo  warranto.  And  in 
addition  to  this  the  court  leans  toward  the  most  strict  construction 
of  corporate  powers. 

It  is  therefore  submitted  that  the  first  reason  given  for  the 
rule  in  these  cases  is  unsound  under  modern  business  conditions. 
Persons  dealing  with  corporations  ought  not  to  be  required  at  their 
peril  to  examine  the  charter  provisions,  and  even  the  corporations 
themselves  ought  not  to  be  penalized  in  the  carrying  out  of  their 
contracts  by  technical  questions  relating  to  their  powers.  For  if 
such  questions  are  so  raised,  it  amounts  to  a  collateral  attack 
upon  the  charter  and  introduces  into  such  cases  so  large  an  element 
of  uncertainty  and  such  a  serious  basis  for  litigation  that  it  is 
entirely  unfair  even  to  the  corporation. 

The  next  reason  given  is  that  the  interest  of  stockholders 
requires  that  they  should  not  be  subjected  to  risks  which  they  have 
never  undertaken.  It  requires  no  argument  to  demonstrate  that 
this  theory  ought  not  in  any  case  to  be  applied  where  the  rights 
of  third  parties  have  intervened,  and  that  no  contract  made  in 
good  faith  should  be  held  void  merely  because  a  stockholder  might, 
though  he  does  not,  object. 

The  third  reason  is  that  it  is  to  the  interest  of  the  public  that 
the  corporation  shall  not  transcend  the  powers  conferred  upon  it  by 
law.  And  although  there  are  public  officers  whose  duty  it  is  to 
ascertain  whether  corporations  are  acting  within  their  charter 
powers  and  who  can  at  any  time,  by  a  direct  attack  in  quo  warranto^ 
inquire  into  the  action  in  this  regard  of  any  corporation  and  set 
aside  such  action  or  prevent  its  recurrence,  nevertheless,  by  reason 
of  the  fact  that  such  public  officers  do  not  perform  their  duties,  or 
because  the  public  does  not  desire  that  they  should  perform  their 
duties,  persons  contracting  with  corporations  must  be  kept  con- 
stantly in  jeopardy  lest  some  technicality  of  the  charter  which 
they  are  obliged  to  examine  at  their  peril  should  render  their 
dealings  void!  If  this  reason  on  the  ground  of  public  policy  is 
not  answered  by  its  own  statement,  it  is  completely  answered  by  a 
reference  to  the  real  estate  rule  on  ultra  vires  as  follows: 

There  is  probably  no  more  clearly  defined  public  policy  in 
Illinois  of  any  sort  than  that  no  corporation  shall  be  allowed  to 
own  any  more  real  estate  than  is  necessary  in  its  business;  and  it  has 
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been  with  the  greatest  difficulty  and  only  after  a  series  of  unsuc- 
cessful attempts  that  the  legislature  has  been  persuaded  to  pass 
an  amendment  to  the  corporation  law  which  allows  the  creation 
of  corporations  for  the  purpose  of  owning  and  operating  business 
property.  For  here  we  find  added  to  the  policy  against  ultra  vires 
acts  in  general,  the  fear  that  large  corporations  will  acquire  an 
extraordinary  amount  of  land.  And  yet  if  a  corporation  has  the 
power  in  its  charter  to  acquire  any  real  estate  for  any  purpose  (and 
it  is  rare  that  a  corporation  has  no  power  to  acquire  any  real  estate) 
then  its  acquisition  of  particular  property  is  not  under  any  cir- 
cumstances subject  to  collateral  attack,  and  all  the  contracts  made 
with  respect  thereto  are  held  valid  between  the  parties.^'  In  all 
such  cases  the  rights  of  the  public  are  protected  only  by  the  action 
of  the  public  officers,  and  a  striking  example  of  how  the  state  may 
correct  and  prevent  the  acquisition  of  land  idtra  vires  is  found  in 
the  case  of  People  v.  Pullman  Car  Co}^  If  then  the  people's  rights 
can  adequately  be  protected  in  real  estate  cases,  it  is  hard  to  per- 
ceive why  they  cannot  be  adequately  protected  in  the  same  way 
as  to  all  other  contracts. 

One  other  feature  of  the  real  estate  rule  must  also  be  noted. 
The  rule  with  respect  to  contracts  is  that  if  a  corporation  has  no 
power  to  enter  into  the  contract  in  question  under  any  circum- 
stances or  for  any  purpose,  then  the  act  is  strictly  ultra  vires.  The 
same  rule  prevails  in  regard  to  real  estate.  But  if  real  estate  is 
acquired  in  abuse  of  power,  then  all  contracts  and  dealings  with 
respect  thereto  are  as  valid  from  the  very  beginning  as  they  would 
be  between  natural  persons;  whereas  with  respect  to  general  con- 
tracts in  abuse  of  power  this  is  not  true,  but  the  old  rule  in  Bradley 
v.  Bailardj  "  is  still  the  law.  That  is  to  say,  the  validity  of  such 
contracts  turns  upon  whether  they  had  been  partially  or  fully 
performed.  This  distinction  is  highly  technical  and  of  no  value. 
^  It  would  therefore  seem  clear  that  the  law  of  ultra  vires  has 
created  burdens  upon  corporations  and  those  that  deal  with  them 
in  a  manner  which  is  unjust,  of  no  advantage  to  any  but  the  un- 
scrupulous, and  a  constant  expense  to  the  public  by  reason  of  the 

13.  This  statement  is  not  consistent  with  the  decision  in  National  Home 
Bldg.  Assn.  V,  Bank,  181  111.  32,  for  there  the  suit  was  brought  upon  an  agreement 
to  pay  a  mortgage  debt  in  a  deed,  but  in  that  case  the  court  did  not  consider  the 
matter  from  tne  point  of  view  of  the  real  estate  rule,  and  while  this  was  no  doubt 
an  error,  the  case  nevertheless  stands  as  the  leading  authority  on  the  question  of 
ultra  vires  in  general  contracts  not  related  to  real  estate. 

14.  175  III.  125. 

15.  55  111.413. 
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large  and  increasing  amount  of  litigation  regarding  these  subjects. 
The  rights  of  the  public  and  of  the  stockholders  must  be  protected. 
Corporations  must  not  be  allowed  materially  to  exceed  the  scope 
of  their  charter  powers,  but  technicalities  are  especially  unde- 
sirable in  this  subject.  For  the  public  is  not  injured  unless  a 
corporation  materially  exceeds  its  powers;  and  all  such  cases  can 
adequately  be  reached  by  stockholders  suits  or  in  quo  warranto. 

The  common  law  doctrine  of  collateral  attack  was  intended 
to  prevent  just  the  kind  of  difficulties  that  have  arisen.  The 
Illinois  court  has  felt  the  public  aversion  to  corporations,  and  has 
departed  from  the  common  law  rule,  first,  by  devising  the  theory  of 
strictly  ultra  vires  contracts  where  the  doctrine  was  held  not  to 
apply,  and  second,  by  now  holding  in  effect  that  all  contracts  which 
are  beyond  the  corporate  powers  are  strictly  ultra  vires.  I  there- 
fore suggest  that  the  theory  of  the  common  law  be  restored  by 
eliminating  all  questions  of  ultra  vires  from  cases  of  collateral 
attack.  To  accomplish  this,  I  suggest  the  following  draft  for  an 
amendment  of  the  statute: 

Add  at  the  end  of  the  first  sentence  in  Section  5  of  the  General 
Corporation  Law  the  following: 

"And  no  such  corporation  or  any  person  or  corporation  dealing  therewith 
shall  be  excused  from  the  full  performance  of  any  contract  made  between  such 
parties  on  the  ground  that  said  contract  was  not  within  the  charter  powers  of  such 
corporation  or  was  in  abuse  of  its  charter  powers;  and  all  relief  based  upon  the 
idtra  vires  character  of  corporate  contracts  shall  be  restricted  to  suits  in  quo 
warranto  and  stockholders'  proceedings  in  equity."'^ 

De  Facto  Corporations. — ^Another  place  where  the  common  law 
theory  of  collateral  attack  has  been  confused  and  practically  aban- 
doned is  found  in  the  law  relating  to  de  fa^to  corporations.  These 
difficulties  are  apparently  not  decreasing  with  the  accumulation 
of  decisions,  but  are  rather  on  the  increase. 

Here,  as  in  the  case  of  ultra  vires,  the  common  law  recognized 
that  it  would  be  unfair  in  collateral  cases  to  try  the  question  of 
whether  the  corporation  had  a  technical  legal  existence;  and  thus, 
as  the  theory  of  the  law  is  to  protect  the  exercise  of  corporate  powers 
from  collateral  attack,  so  corporate  existence  is  supposed  likewise 
to  be  free,  and  de  facto  corporations  have  been  developed  in  the 
application  of  this  doctrine.     But,  as  the  law  has  become  more 

16.  I  have  examined  the  laws  of  the  various  states  without  finding  any 
provisions  similar  to  this  or  aimed  to  accomplish  this  purpose.  It  is  possible 
that  such  provisions  exist,  for  the  mass  of  material  in  the  statutes  is  very  great 
and  my  search  has  probably  not  been  exhaustive. 
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clearly  defined,  the  tests  of  whether  or  not  a  corporation  exists 
de  facto  have  become  more  and  more  severe,  until  it  is  almost  as 
difficult  to  find  a  charter  which  will  be  held  to  indicate  de  facto 
existence  as  it  is  to  find  one  which  establishes  a  dejure  corporation. 

In  the  early  stages  of  the  law  the  slightest  kind  of  proof  was 
taken  to  indicate  de  facto  existence.  Railroads  were  allowed  to 
condemn  property  and  sustain  their  right  so  to  do  by  merely  pro- 
ducing their  charter,  as  in  McAuley  v.  C.  C.  &  I.  C.  Ry,  Co.,^''  or  by 
introducing  their  charter  and  evidence  of  some  act,  like  surveying, 
done  in  apparent  conformity  with  such  charter.  But  later  the 
court  inquired  more  diligently  into  the  basis  of  de  facto  existence 
and  announced  the  definite  rule  that  to  exist  de  facto  four  facts  must 
be  shown:  (1)  the  existence  of  a  valid  law  under  which  a  corpora- 
tion with  the  powers  assumed  might  exist;  (2)  a  bona  fide  attempt 
to  organize  as  a  corporation  under  that  law;  (3)  a  colorable  or 
apparent  compliance  with  the  requirements  of  the  law;  (4)  user 
of  corporate  powers. 

These  tests  which  have  grown  up  regarding  de  facto  corporations 
have  arisen  as  a  body  of  law  entirely  distinct  from  the  cases  where 
the  requirements  for  dejure  existence  have  been  discussed.  A  cor- 
poration exists  de  jure  when  there  is  a  valid  law  under  which  a 
corporation  with  the  powers  assumed  might  exist  and  substantial 
compliance  with  the  mandatory  provisions  of  such  statute.  A 
mere  directory  provision  of  the  statute  may  be  overlooked  and 
yet  a  corporation  exist  de  jure.  And  thus  it  appears  that  the  third 
requirement  for  de  facto  incorporation,  viz.:  "a  colorable  or 
apparent  compliance  with  the  requirements  of  the  law"  is  an 
extremely  vague  rule.  For  if  neglect  to  comply  with  some  of  the 
mandatory  provisions  of  the  statute  may,  nevertheless,  result  in 
de  facto  existence,  it  is  difficult  to  perceive  how  to  distinguish  just 
what  mandatory  provisions  are  so  extremely  mandatory  that 
their  violation  will  prevent  even  de  facto  existence  and  those  man- 
datory provisions  which  are  of  so  mild  a  character  that  the  charter 
is  protected  from  collateral  attack  even  if  they  are  not  complied 
with.  And  this  is  just  the  difficulty  that  has  formed  the  subject 
of  a  large  amount  of  recent  litigation.  Take,  for  example,  the 
question  of  whether  the  recording  of  the  charter  in  the  recorder's 
office  is  such  a  mandatory  provision  of  the  law  that  failure  to  com- 
ply with  it  prevents  even  de  facto  existence.  There  are  at  least 
twenty-nine  cases  in  our  Supreme  and  Appellate  Courts  where  this 

17.    83  111.348. 
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particular  question  has  been  seriously  litigated,  and  still  the  law 
is  unsettled.  Until  the  recent  decision  of  Africani  Loan  Assn.  v, 
CarroU  "  the  weight  of  authority  in  Illinois  was  clearly  to  the  effect 
that  the  failure  to  record  the  final  certificate  in  the  office  of  the 
recorder  of  deeds  did  not  prevent  a  corporation  from  existing 
de  facto.  It  is  true  that  there  were  some  cases  opposed  to  this 
weight  of  authority,  and  that  some  confusion  exists,  due  to  the  fact 
that  the  court  has  made  extreme  statements  in  many  cases  which 
were  not  necessary  to  the  opinion,  and  these  were  sometimes  fol- 
lowed without  a  correct  analysis  of  the  matters  actually  decided. 
For  example,  in  Bigdow  v.  Gregory^^  the  matter  under  consideration 
turned  upon  the  statutes  of  Wisconsin,  which  were  materially 
different  from  those  in  Illinois,  and  yet  the  language  of  the  court 
has  been  regarded  as  a  precedent  for  Illinois  cases.  In  Richardson 
Fueling  Co.  v.  Seymour^  *®  the  question  at  issue  turned  upon  the 
liability  of  directors  under  section  18  of  the  Corporation  Law,  but 
the  court  went  on  to  say,  by  way  of  dictum,  that  independently  of 
their  liability  under  section  18  the  directors  were  liable  as  partners 
because  of  their  failure  to  record  their  certificate.  But  in  Africani 
Loan  Assn.  v.  CarrolP^  all  previous  decisions  in  the  court  were  dis- 
regarded except  a  statement  in  People  v.  Mackey.^*  This  statement 
relied  upon  was  in  a  suit  in  quo  warranto  where  the  dejure  existence 
of  the  defendant  corporation  was  in  issue  and  not  its  de  facto 
existence,  but  where  the  court  stated  that  the  organization  was 
void,  without  considering  whether  it  really  existed  de  facto. 

Thus,  while  the  law  is  in  a  rather  unsatisfactory  condition, 
the  weight  of  recent  authority  seems  to  be  to  the  effect  that  during 
the  period  of  two  years  after  the  date  when  a  license  is  issued  a 
corporation  exists  de  facto  even  though  the  certificate  of  complete 
organization  has  not  been  recorded,  because  it  may  be  recorded 
at  any  time  prior  to  the  expiration  of  said  two-year  period;  but 
that  after  the  lapse  of  such  two-year  period,  without  recording  the 
certificate,  there  exists  no  corporation.  It  is  hardly  necessary  to 
point  out  that  this  state  of  the  law  is  not  consistent  with  sound 
public  policy.  With  regard  to  the  question  of  recording  the  cer- 
tificate of  organization,  it  would  be  almost  as  well  if  the  law  did 
not  recognize  de  facto  existence  at  all,  but  hold  all  charters  subject 


18. 

267  III.  380. 

19. 

73  111.  197. 

20. 

235  III.  319. 

21. 

267  lU.  380. 

22. 

255  111.  144. 
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to  collateral  attack,  especially  when  it  is  realized  that  even  the 
most  careful  analysis  of  the  decisions  does  not  make  it  clear  that  the 
above  statement  of  the  law  is  correct. 

If  a  third  party  contracts  with  persons  acting  as  a  corporation 
it  is  not  economy  to  allow  technical  defects  in  organization  to 
enter  into  the  question  of  the  validity  of  the  contract  which  is 
made,  or  to  allow  either  party  to  such  a  contract  to  escape  responsi- 
bility under  it  by  setting  up  such  facts.  For  it  is  clearly  estab- 
lished that  even  if  a  contract  is  entirely  executed  on  one  side,  no 
doctrine  of  estoppel  to  set  up  any  defects  of  organization  exists 
against  either  side  unless  the  corporation  exists  de  facto  \  and  there- 
fore whenever  the  plea  of  nul  tiel  corporation  is  interposed  we  are 
thrown  back  upon  a  critical  examination  of  the  corporate  charter 
to  ascertain  whether  or  not  the  above  technical  rules  have  been 
sufficiently  complied  with  to  insure  de  facto  existence.  The  result 
is  merely  a  reward  to  the  unscrupulous;  and  a  penalty  out  of  all 
proportion  to  the  crime. 

Against  defective  organization  the  state  always  has  its  remedy 
in  quo  warranto.  If  the  corporation  does  not  really  exist,  this 
can  be  shown,  and  reorganization  on  proper  lines  be  effected,  or  its 
property  disposed  of  for  the  benefit  of  creditors  and  supposed 
stockholders.  This  is  all  the  remedy  that  is  necessary.  When  the 
charter  of  a  corporation  is  issued  the  officers  of  the  state  inspect 
it;  the  original  papers  are  all  in  their  files.  If  mistakes  are  made  an 
industrious  officer  will  seek  to  correct  them;  or  if  subsequent  inter- 
pretations of  the  law  show  that  the  incorporation  was  illegal  the 
Attorney  General  should  proceed.  But  if  the  Attorney  General 
does  not  proceed  any  interested  individual  may  inaugurate  the 
quo  warranto  proceedings  and  thus  protect  the  public  right.  And 
if  suit  is  not  started  in  either  of  these  ways  it  ought  to  be  clear 
enough  that  the  defects  in  the  corporate  charter  are  not  injuring 
the  public. 

I  therefore  venture  to  suggest  that  the  true  theory  of  the  law 
should  be,  as  in  idtra  vires  cases,  that  all  possibility  of  collateral 
attack  upon  corporate  charters  be  eliminated;  or  in  other  words, 
that  de  facto  existence  be  simplified  by  adopting  an  amendment 
to  the  Illinois  statute  substantially  in  the  following  form: 

At  the  end  of  Section  4  of  the  General  Corporation  Law  add 
the  following  sentence: 

"In  all  suits  (except  a  direct  attack  by  the  sUte  and  in  stockholders'  suits 
to  dissolve  or  to  inquire  into  the  validity  of  the  organization,  such  certificate  of 
complete  organization  or  a  copy  thereof  certified  as  such  by  the  Secretary  of 
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State,  shall  be  taken  in  all  courts  as  conclusive  proof  of  the  de  facto  existence  of 
the  corporation  in  question  for  the  period  fixed  for  its  existence.  "*3 

Foreign  Corporations. — ^There  is  probably  nothing  in  the  law 
of  corporations  that  is  bringing  about  greater  cost  in  legal  services, 
advice  and  litigation  over  technicalities  than  the  difficulties  caused 
by  the  laws  of  the  several  states  requiring  the  licensing  of  foreign 
corporations.  These  difficulties  have  arisen  in  Illinois  from  three 
principal  sources:**  (1)  The  difficulty  of  knowing  to  just  what 
kinds  of  corporations  our  general  foreign  corporation  law  is  intended 
to  apply;  (2)  The  difficulty  of  knowing  what  constitutes  trans- 
acting business  in  this  state  in  view  of  the  provisions  of  the  foreign 
corporation  law  and  of  the  limitations  to  that  law  resulting  from 
the  rules  of  interstate  commerce;  (3)  the  drastic  penalties  placed 
upon  corporations  for  failing  to  take  out  a  license.  There  are 
about  sixty  cases  in  the  reports  of  the  Supreme  and  the  Appellate 

23.  The  laws  of  several  states  have  attempted  to  reach  this  result  with 
more  or  less  success.  In  Arizona,  for  example,  the  provision  is  substantially  as 
follows:  "  Persons  acting  as  a  corporation  under  the  provisions  of  this  statute 
shall  be  presumed  to  be  legally  organized  until  the  contrary  is  shown.  No  persons 
acting  as  a  corporation  under  the  provisions  of  this  act  shall  be  permitted  to 
set  up  or  rely  upon  the  want  of  a  legal  organization  as  a  defense  to  any  action 
brought  against  them  as  a  corporation,  nor  shall  any  person  who  may  be  sued 
on  a  contract  made  with  such  corporation  or  sued  for  an  injury  done  to  its  prop- 
erty or  for  wron^  done  its  interests,  be  permitted  to  rely  upon  such  want  of 
legal  organization  m  his  defense.'' 

Other  statutes  like  that  in  Alabama  provide  that  defects  in  organization  may 
be  corrected  by  the  president  filing  a  statement  in  writing  setting  forth  the 
omission  or  error. 

In  California  the  provision  is  that  "the  due  incorporation  of  any  company 
claiming  in  good  faith  to  be  a  corporation  and  doing  business  as  such,  or  its  right 
to  exercise  corporate  powers,  shall  not  be  inquired  into  collaterally  in  any  private 
suit,  etc. 

Delaware,  Florida,  Iowa,  Kentucky,  Nebraska,  Tennessee  and  Virginia  are 
similar  to  Arizona. 

In  Louisiana  it  is  provided  "that  wherever  parties  have  attempted  to  form 
a  corporation  and  have  executed,  recorded  and  published  a  charter,  all  contracts 
made  and  acts  done  shall  be  treated  as  the  contracts  and  acts  of  a  valid  corporation 
so  far  as  affects  the  rights  and  obligations  of  the  corporation  and  its  shareholders, 
reserving,  however,  to  the  state  the  right  to  take  such  proceedings  as  may  be 
authorized  by  law  to  enjoin  or  dissolve  said  corporation  if  informal,  or  to  compel 
compliance  with  the  regulations  of  the  law." 

Mississippi  has  a  similar  provision. 

The  provision  in  South  Carolina  is  substantially  as  follows:  "No  irregu- 
larity in  complying  with  the  provisions  of  this  article  shall  be  held  to  vitiate  the 
incorporation  untU  a  direct  proceeding  to  set  aside  and  annul  the  charter  be 
instituted  by  the  proper  authorities  of  the  state;  and  all  acts  done  and  contracts 
entered  into  shall  have  the  same  force  and  effect  as  if  no  irregularity  had  existed." 

In  the  laws  of  North  Dakota,  Oklahoma,  South  Dakota,  Montana,  Alabania, 
Georgia  and  Idaho  there  are  certain  provisions  on  this  subject  which  do  not  assist 
the  common  law  theories  and  are  therefore  more  confusing  than  useful. 

In  all  of  the  states  other  than  those  mentioned  aboye  in  this  note  the  con- 
dition is  similar  to  that  in  Illinois. 

24.  Probably  the  fundamental  difficulty  arises  from  the  fact  that  national 
incorporation  is  impossible.     But  that  subject  cannot  here  be  discussed. 
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Courts  of  Illinois  which  deal  with  these  questions,  besides  a  large 
number  of  cases  in  the  federal  courts  defining  interstate  commerce. 
And  the  number  of  cases  in  Illinois  seems  to  be  growing  larger  with 
each  successive  volume  of  reports. 

This  litigation  is  largely  the  result  of  the  well  established 
interpretation  of  our  statute  to  the  effect  that  if  a  corporation 
transacts  business  in  Illinois,  without  taking  out  a  license  under 
the  foreign  corporation  Taw,  then  the  acts  of  business  which  it  does 
are  either  altogether  void  or  else  they  are  void  in  the  hands  of  the 
corporation.  Whether  or  not  the  party  dealing  with  the  corpora- 
tion may  sue  the  corporation  on  such  a  contract  is  strangely  enough 
uncertain  in  spite  of  the  numerous  decisions  on  the  general  subject. 
In  the  leading  case  of  United  Lead  Company  v.  Elevator  Mfg.  Co,^  it 
was  held  that  where  a  foreign  corporation  transacting  business  in 
Illinois  without  a  license  had  made  a  contract  for  the  sale  of  its 
goods  in  Illinois,  it  could  not  recover  on  the  contract;  and  that 
it  could  not  afterward  recover  on  such  contract  by  subsequently 
taking  out  a  license  and  starting  a  new  suit,  because  it  was  held 
that  the  contract  made  without  a  license  was  void.  This  case  was 
based  upon  Cinn,  Mui,  Health  Assn.  v.  Rosenthal,^  where  a  note 
given  in  payment  of  an  insurance  premium  was  held  void  on  the 
same  ground.  But  the  court  did  not  consider  in  these  cases  what 
the  situation  would  be  if  the  suit  should  be  brought  against  the 
corporation  instead  of  by  it.  In  Watertown  Fire  Insurance  Co.  v. 
Rusfi''  this  was  the  case.  This  suit  was  against  an  insurance 
company  on  a  contract  of  insurance  made  in  Illinois.  The  court 
here  held  that  the  corporation  was  estopped  from  setting  up  its  own 
disability — a,  result  which  cannot  be  reconciled  with  holding  the 
contract  void.  In  accord  with  the  Watertown  case  are  Cavanaugh 
V.  WiUe  Gas  fir  Engine  Co.*^  and  Ross  v.  New  South  Farm  6sr  Home 
Co.*^  So  that  although  the  United  Lead  case  is  much  the  most 
recent  decision  of  the  Supreme  Court,  and  such  a  contract  was  there 
held  void  in  rather  violent  language;  yet  the  Watertown  case  has 
been  followed  by  the  Appellate  Court  since  the  United  Lead  deci- 
sion. An  extraordinary  feature  of  the  situation  is  that  there  is 
no  specific  language  in  the  foreign  corporation  law  which  forms  the 
basis  of  the  United  Lead  dictum.    If  a  contract  is  actually  void 

25.    222  111.  199. 
26.155  111.85. 

27.  141  111.85. 

28.  123  111.  App.  571. 

29.  19UU.  App.  353. 
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when  no  license  is  taken  out,  this  is  simply  a  conclusion  from  the 
fact  that  the  statute  prohibits  doing  business  without  a  license.*^ 

But  whether  these  contracts  are  altogether  void  or  void  only 
on  one  side  ( !) ,  the  result  is  a  burden  upon  the  transaction  of  business 
from  the  point  of  view  of  corporations  and  persons  dealing  with 
them,  which  can  hardly  be  said  to  be  consistent  with  sound  econ- 
omy.    Here  again  the  penalty  does  not  fit  the  crime. 

In  favor  of  the  technical  condition  of  the  law  it  may  be  urged 
that  the  foreign  corporation  law  was  enacted  to  protect  thei  public 
against  the  more  liberal  laws  of  other  states  where  corporations 
can  be  created  on  a  basis  not  here  recognized  as  sound  and  with 
powers  which  in  Illinois  are  regarded  as  contrary  to  the  public 
interest;  and  also  in  order  to  secure  a  larger  revenue  for  the  state; 
and  that  these  purposes  could  not  be  effected  unless  the  penalty  for 
a  violation  of  the  law  were  made  to  include  the  possibility  of  this 
kind  of  collateral  attack  upon  contracts.  But  it  is  submitted  that 
the  provisions  in  the  foreign  corporation  law  for  a  penalty  by  way 
of  fine  ought  to  be  sufficient  to  protect  the  public  policy  and  the 
public  treasury.  If  a  domestic  corporation  fails  to  pay  its  taxes, 
its  contracts  are  nevertheless  not  for  that  reason  void  nor  subject  to 
any  collateral  attack.  Likewise  if  a  foreign  corporation  owns 
personal  property  in  Illinois  and  fails  to  pay  taxes  upon  it,  its 
contracts  are  not  for  this  reason  subject  to  collateral  attack.  It 
is  true  that  the  taxing  officials  do  not  collect  all  of  the  taxes  that 
they  might,  but  hardly  anyone  would  advocate  a  law  which  would 
make  the  contracts  of  all  domestic  corporations  void  as  a  penalty 
for  failing  to  pay  their  taxes,  and  thus  introduce  into  every  case 
on  a  contract  to  which  a  corporation  is  a  party  the  possibility  of 
such  collateral  attack.  Here  indeed  would  be  a  large  field  for  the 
unscrupulous. 

If  the  foreign  corporation  law  should  be  changed  by  a  clear 
amendment  to  the  effect  that  the  failure  of  a  corporation  to  take 
out  a  license  should  not  render  any  of  its  contracts  void  or  voidable 
by  any  party  '*  there  might  indeed  be  a  larger  number  of  corpora- 

30.  The  Supreme  Court  has  frequently  stated  that  contracts  of  a  similar 
character  with  that  considered  in  the  United  Lead  case  were  void:  Penn  v, 
Bomtnan,  122  111.  523;  Lehigh  Cement  Co,  v,  McLain,  245  lU.  326;  Finch  6f  Co,  v. 
Zenith  Furnace  Co.,  245  111.  586;  Swing  v,  Thomas,  120  111.  App.  235;  Schueler  v. 
C.  /.  6r  L.  Ry.  Co,,  167  111.  App.  378. 

31.  Such  a  clause  exists  in  the  law  of  Connecticut  providing  that  "such 
failure  (referring  to  the  failure  to  take  out  a  license,  etc.;  shall  not  affect  the 
validity  of  any  contract  by  or  with  such  corporation." 

In  Alabama  and  Arizona  the  foreign  corporation  laws  provide  specifically 
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tions  transacting  business  in  Illinois  without  a  license  than  there 
are  at  present;  yet  if  the  evil  became  material  it  would  be  subject 
to  the  following  checks:  (1)  The  state  could  proceed  to  collect 
a  fine  and  to  stop  the  corporation  from  transacting  further  business 
until  a  license  were  taken  out;  (2)  any  person  injured  or  con- 
sidering himself  injured  by  the  action  of  the  corporation  in  this 
respect  could  compel  the  inauguration  of  a  proceeding  in  quo 
warranto  against  such  corporation  to  determine  whether  or  not  it 
was  transacting  business  according  to  law;  (3)  any  stockholder 
in  such  a  corporation,  fearing  either  a  prosecution  by  the  state  or 
believing  that  the  policy  of  his  corporation  was  in  general  un- 
sound, could  file  a  bill  to  restrain  such  illegal  acts  of  the  directors 
or  officers.  And  if  these  remedies  were  not  pursued  it  would  seem 
to  be  a  safe  conclusion  that  there  were  no  public  demand  for  the 
strict  enforcement  of  the  corporation  act  in  this  respect. 

that  all  contracts  made  by  a  foreign  corporation  without  a  license  shall  be  void. 

In  the  following  states  the  statutes  provide  that  all  contracts  made  by  a 
fcn'eign  corporation  without  a  license  shall  be  void  in  the  hands  of  the  corporation, 
but  good  against  it:  Alaska,  Florida,  Maryland,  Massachusetts,  New  Hamp- 
shire, North  Carolina,  North  Dakota,  Oklahoma,  Pennsylvania,  Wisconsin. 

In  all  of  the  other  states  substantially  the  same  unsatisfactory  condition 
ensts  as  that  in  Illinois. 
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CHANCERY  CHAMBERS  IN  ENGLAND 

TODAY 

By  Samuel  Rosenbaum^ 


Although  the  Judicature  Acts  combined  the  old  common  law 
courts  and  the  Court  of  Chancery  into  one  High  Court  of  Judicature 
they  could  not  alter  the  essential  features  in  which  chancery 
business  in  the  courts  differs  from  business  on  the  common  law 
side.  The  latter  always  consisted  and  still  does  consist  principally 
of  actions  for  the  recovery  of  property  and  actions  for  damages 
for  breaches  of  contract  or  for  the  commission  of  torts;  the  chancery 
business  on  the  other  hand  still  is  as  it  always  was  principally  the 
equitable  administration  of  funds  and  distribution  of  assets.  The 
two  classes  of  work  are  so  different  in  their  nature  that  the  present 
King's  Bench  Division  and  the  Chancery  Division  of  the  High 
Court  are  still,  for  all  practical  purposes,  separate  courts,  except 
that  no  party  is  any  longer  prejudiced  thereby.  The  subject- 
matter  of  the  litigation  is  different,  the  court  organization  is 
different,  the  whole  relation  of  the  court  to  a  litigation  is  different, 
in  the  two  Divisions:  on  the  common  law  side  the  interest  of  the 
court  lies  in  clearing  definite  issues  out  of  a  controversy  between 
opposing  parties  whose  interests  are  mutually  hostile;  on  the 
chancery  side  the  business  is  mostly  non-contentious  and  the  first 
interest  of  the  court  is  to  protect  the  fund  which  is  being  adminis- 
tered or  distributed.  The  King's  Bench  judge  is  impersonal; 
the  Chancery  judge  is  paternal. 

In  general  the  following  matters  enumerated  in  the  Act  of 
1873*  constitute  the  business  of  the  present  Chancery  Division: 

1.  Administration  of  the  estates  of  deceased  persons. 

2.  Execution  of  trusts,  charitable  or  private. 

3.  Wardship  of  infants  and  care  of  their  estates. 

4.  Redemption  or  foreclosure  of  mortgages. 

5.  Sale  of  property  subject  to  any  lien  or  charge  and  distri- 
bution of  the  proceeds  of  sale. 

6.  Raising  of  portions  or  other  charges  on  land. 

7.  Partition  or  sale  of  real  estate. 

1.  Of  the  Philadelphia  Bar. 

2.  Sec.  34,  Judicature  Act,  1873,  rearranged. 
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8.  Dissolution  of  partnership,  and  taking*  of  partnership  or 
other  accounts. 

9.  Specific  performance  of  contracts  between  vendors  and 
purchasers  of  real  estate. 

10.  Rectification,  setting  aside  or  cancellation  of  deeds  or 
other  written  instruments. 

In  addition  to  these,  which  are  the  traditional  heads  of  equity 
jurisdiction,  are  proceedings  which  under  many  statutes  are  ex- 
pressly assigned  to  the  Chancery  Division.' 

Some  important  differences  between  the  equity  work  in  England 
and  in  the  United  States  should  be  noted.  A  very  large  proportion 
of  the  work  of  the  Chancery  Division  arises  out  of  the  administra- 
tion of  decedents'  and  infants'  estates,  and  this  class  of  business 
is  in  most  American  states  no  longer  a  matter  of  equity  jurisdiction 
but  has  been  transferred  to  special  courts  of  statutory  creation: 
called  Orphans'  Courts,  Surrogate's  Courts,  etc.*  Again,  the 
fact  that  so  large  a  part  of  the  real  property  of  England  is  subject 
to  the  trusts  of  some  will,  marriage  settlement  or  deed,  and  that 
the  creation  of  such  trusts  is  so  very  common  in  English  families, 
accounts  for  another  very  large  part  of  the  work  of  the  Division 
which  has  no  counterpart  in  the  ordinary  business  of  American 
tribunals  of  equity.  Finally,  the  tort-injunction  business  which  is 
so  important  in  equity  in  America  is  not  so  prominent  in  the 
Chancery  Division,  as  the  jurisdiction  to  grant  injunctions  or  any 
other  extraordinary  relief  like  appointing  receivers  or  issuing 
mandamuses  not  only  reposes  now  in  all  Divisions  of  the  High 
Court  but  is  exercised  at  an  interlocutory  stage  in  an  action 
brought  for  the  obtaining  of  other  relief*;  there  is  no  longer  a 
writ  of  injunction,  but  a  plaintiff  will  on  his  ordinary  writ  of 
summons  add  a  claim  for  an  injunction  to  a  claim  for  damages 
or  for  specific  performance  or  for  any  other  relief;  or  he  may  even 
apply  for  an  injunction  as  a  provisional  remedy  in  the  course  of 
an  action  without  having  asked  for  it  on  the  writ. 

3.  Among  these  are  actions  for  infringement  of  patents  or  trademarks 
under  the  Patents  and  Desiens  Act,  applications  under  the  Settled  Land  Acts 
for  the  sale  or  leasing  of  settled  estates,  under  the  Trustee  Act  for  the  appoint- 
ment of  new  trustees  and  the  making  of  vesting  orders,  under  the  Conveyancing 
Acts  for  the  discharge  of  restraints  and  encumbrances,  under  the  Companies 
Acts  for  many  purposes,  etc. 

4.  The  Probate  Division  of  the  English  High  Court  is  resorted  to  only  to 
prove  the  due  execution  of  a  will  in  or(kr  to  obtain  its  admission  to  probate, 
or  the  issue  of  letters  of  administration.  It  does  not  concern  itself  with  the  ad- 
ministration of  the  estate,  which  is  a  chancery  matter. 

5.  Sec.  25  (8),  Judicature  Act,  1873. 
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Procedurally  the  great  difference  between  the  work  in  England 
and  in  America  is  that  there  no  references  are  ever  sent  to  persons 
outside  the  court  like  the  American  master  in  chancery,  who  is 
frequently  delegated  to  conduct  the  trial  of  the  action,  or  to  take 
all  the  testimony,  or  to  work  out  the  decree.  All  those  functions 
are  performed  in  England  by  the  court  itself,  through  several  kinds 
of  officers/ 

There  are  six  judges  in  the  Chancery  Division,'  and  every 
proceeding  commenced  in  the  Division  is  assigned  to  one  of  the 
judges  according  to  a  secret  rota  which  makes  it  impossible  for  a 
litigant  to  choose  his  judge.'  After  such  assignment  the  judge 
named  has  complete  seisin  over  all  steps  in  the  proceeding;  every 
application  must  be  made  to  him,  he  hears  the  trial  if  any,  ad- 
judicates all  interlocutory  points,  renders  the  judgment  and  works 
out  the  order  made.*  But  so  much  of  the  chancery  work  is  required 
to  be  done  in  chambers  that  to  enable  the  judges  to  deal  with  the 
open-court  work  with  continuity  and  without  delay  the  six  judges 
are  linked  into  three  pairs,  each  member  of  a  pair  having  power 
to  exercise  all  the  jurisdiction  of  the  court  over  proceedings  assigned 
to  either  of  them.  The  two  judges  in  each  pair  then  arrange  among 
themselves  so  that  one  of  them  is  always  sitting  in  open  court 
while  the  other  disposes  of  matters  that  must  go  to  a  judge  in 
chambers.**^  The  theory  of  the  Chancery  Division  is  that  every 
detail  in  the  progress  of  a  proceeding  is  supervised  by  the  judge 
himself;  in  practice,  however,  there  are  so  many  minor  matters 
to  be  attended  to  and  so  many  orders  which  follow  a  regular  routine 
that  each  judge  is  assisted  by  a  staff  of  clerks  who  perform  a  very 
large  part  of  his  duties  in  chambers. 

The  chambers  are  organized  as  follows:  to  each  pair  of 
linked  judges  are  attached  four  chief-clerks  (who  now  bear  the 
title  of  master),  among  whom  the  proceedings  assigned  to  their 

6.  The  old  masters  in  chancery,  who  were  independent  of  the  court,  were 
abolished  in  1852  (15  and  16  Vic.  c.  80),  and  the  chamber  business  of  the  court 
was  directed  to  be  carried  on  in  conjunction  with  the  open-court  business.  See 
Kerly,  History  of  Equity  (Cambridge,  1890),  C.  XIII. 

7.  The  Lord  Chancellor,  who  is  the  titular  head  of  the  Division,  does  not 
in  fact  sit  in  it. 

8.  R.  S.  C,  Order  V,  Rule  9;  Order  LI  Rule  10. 

9.  The  word  decree  is  no  longer  used,  and  the  terms  judgment  and  order 
are  practically  interchangeable. 

10.  The  linked-judge  system  went  into  effect  January  11,  1901.  Its 
origin  is  described  in  63  U.  of  P.  Law  Review,  402-403. 
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pair  of  judges  are  divided  according  to  an  alphabetical  scheme.^^ 
Each  master  is  assisted  by  a  staff  of  four  clerks  who  perform  the 
detailed  duties  involved,  such  as  sending  out  notices,  auditing 
accounts,  keeping  books,  drawing  up  orders,  etc.  By  general  pro- 
visions in  the  Rules  of  Court,  to  which  are  added  personal  orders 
of  the  individual  judges  within  certain  limits,  the  masters  are 
empowered  to  perform  most  of  the  functions  of  a  judge  at  chambers, 
and  all  chamber  applications  come  in  the  first  instance  before  a 
master."  A  master  in  the  Chancery  Division  is  not,  however,  a 
sub- judicial  officer  like  a  master  in  the  King's  Bench  Division, 
for  his  decisions  are  supposed  to  be  those  of  the  judge  himself  for 
whom  he  is  a  deputy,  and  any  party  dissatisfied  with  a  Chancery 
master's  decision  on  any  point  can  have  the  application  adjourned 
to  the  judge,  to  be  dealt  with  by  the  judge  personally."  In 
practice  this  is  not  so  frequent  as  appeals  from  the  masters  on  the 
King's  Bench  side  are,  as  each  Chancery  master  knows  pretty 
well  how  his  judge  will  feel  about  most  of  the  points  that  come  up 
in  the  day's  work,  and  a  party  will  hesitate  to  incur  additional  costs 
unless  he  feels  sure  the  master  is  clearly  wrong.  The  master  too, 
if  he  is  in  doubt,  may  of  his  own  motion  adjourn  the  matter  to  his 
judge. 

Each  master  has  his  own  office  (chambers)  in  the  building 
which  houses  the  Royal  Courts  of  Justice,  with  rooms  adjoining 
for  his  clerks,  and  his  office  is  a  regular  part  of  the  administration 
of  justice,  the  entire  cost  of  which  is  paid  by  the  Treasury.  The 
salary  of  a  master  is  roughly  £1,500  a  year;  the  qualification  for 
appointment  is  ten  years'  practice  as  a  solicitor;  the  appointments 
are  for  life,  and  are  made  in  rotation  by  the  Lord  Chancellor,  the 
Lord  Chief  Justice  and  the  Master  of  the  Rolls." 

Proceedings  in  the  Chancery  Division  are,  in  the  main,  of  two 
classes:  those  begun  by  ordinary  writ  of  summons,  which  resemble 
common  law  actions  in  that  they  are  frequently  contentious  and 

11.  Every  proceeding  in  the  High  Court  is  given  a  letter  and  number,  the 
letter  being  the  initial  letter  of  the  surname  or  title  of  the  plaintiff,  petitioner 
or  applicant.  The  four  masters  to  each  pair  of  Chancery  juoges  divide  up  their 
judges' work  according  to  this  scheme:  (1)  AtoD,  (2)  EtoK,  (3)  LtoR, 
(4)   StoZ. 

12.  See  R.  S.  C.  Order  LV.  In  Vol.  2  of  the  Minutes  of  Evidence  before 
the  recent  Roval  Commission  on  Delay  in  the  King's  Bench  Division  appears 
a  full  and  authoritative  statement  by  Master  Fox,  of  the  duties  of  a  Chancery 
master.    Pari.  Pap.  Cd.  6762  (1913),  questions  4818-4820. 

13.  Dr.  Gerland,  in  his  **Die  EnfUsche  Gerichtsverfassung,"  (Leipzig, 
1910),  p.  395  and  fol.,  analyzes  the  functions  of  a  Chancery  master  to  show  he 
is  not  a  separate  judicial  officer  like  the  King's  Bench  master,  but  only  the 
deputy  or  assistant  to  a  Chancery  judge. 

14.  Sec.  19,  Judicature  Act,  1884. 
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usually  go  through  to  trial  and  judgment;  and  those  begun  by 
"originating  summons,"  which  bear  no  resemblance  whatever 
to  common  law  procedure,  being  usually  non-contentious  and  seldom 
finding  their  way  into  open  court  but  being  completely  disposed 
of  in  chambers.^*  In  the  first  of  these  two  classes  there  is,  however, 
this  great  difference  from  common  law  actions — that  Jess  happens 
in  the  action  before  judgment,  as  a  rule,  than  after;  the  judgment 
usually  requires  the  taking  of  accounts  and  making  of  inquires  to 
ascertain  matters  like  the  amount  of  a  fund  or  of  damages  or  of 
liability,  or  the  members  of  a  class,  or  the  validity  of  a  title,  or  any 
other  matters  preliminary  to  a  final  adjudication  of  rights  or 
distribution  of  funds,  and  then  directs  the  "further  consideration" 
of  the  action  to  be  adjourned  until  the  result  of  the  accounts  and 
inquiries  has  been  duly  certified." 

Chamber  work  in  the  Chancery  Division  falls  therefore  into 
three  general  classes,  so  far  as  the  masters  are  concerned:  (1)  inter- 
locutory proceedings  before  judgment  in  actions  commenced  by 
writ;  (2)  proceedings  after  judgment  in  working  out  the  order 
made;  and  (3)  proceedings  begun  by  originating  summons,  which 
are  usually  completely  disposed  of  in  chambers.*^ 

1.  In  the  first  of  these  three  classes  the  functions  of  the 
master  are  very  similar  to  those  performed  by  a  master  in  the 
King's  Bench  Division ;  a  brief  outline  of  them  will  serve  to  illustrate 
the  relation  of  a  master  to  a  litigation.  In  an  ordinary  action  as 
soon  as  the  defendant's  appearance  is  entered  the  plaintiff  must 
take  out  a  "summons  for  directions "  and  serve  it  on  the  defendant ; 
it  is  a  notice  to  the  defendant  to  appear  on  the  day  and  at  the 
time  named,  before  the  master  who  has  charge  of  the  action, 
to  receive  directions  concerning  the  conduct  of  the  action.  These 
directions  usually  consist,  in  the  Chancery  Division,  of  an  order 
that  pleadings  should  be  mutually  delivered  at  the  times  named 
in  the  order,  and  that  the  parties  should  make  mutual  discovery 
of  documents;  at  the  same  time,  or  by  subsequent  applications  to 

15.  The  first  four  heads  of  Chancery  jurisdiction  enumerated  above  are 
those  in  respect  of  which  proceedings  are  usually  commenced  by  originating 
summons. 

16.  It  is  impossible  here  to  give  more  than  the  most  meagre  details  of 
procedure  in  the  Chancery  Division,  but  some  acquaintance  with  that  procedure 
IS  essential  to  understanding  the  part  played  by  chambers.  The  wnter  takes 
the  liberty  to  recommend  the  two  chapters  on  Proceedings  in  the  King's  Bench 
Division,  and  in  the  Chancery  Division,  in  Mr.  Jenks^  edition  of  Stephen's 
Commentaries  (Vol.  Ill,  Book  V,  C,  XIV  and  C.  XV),  for  a  short  but  complete 
exposition. 

17.  See  Daniell,  Chancery  Practice  (London,  now  in  its  8th  ed.),  Vol.  1, 
C.  XVI,  Proceedings  in  Judge's  Chambers. 
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the  master,  either  party  may  have  new  parties  added  or  substituted 
or  old  ones  struck  out,  or  may  obtain  from  the  master  such  orders 
as  for  security  for  costs,  transfer  or  stay  of  the  action,  severance 
or  consolidation  of  actions,  stakeholder's  interpleader,  inspection 
or  preservation  of  property  concerned  in  the  action,  certain  kinds 
of  accounts,  or  other  preliminary  matters.  After  a  pleading  has 
been  delivered  the  opposite  party  may  apply  to  the  master  for  an 
order  for  further  particulars  of  any  matters  alleged,  or  for  leave 
to  deliver  interrogatories  or  inspect  certain  documents,  or  may 
ask  the  master  to  strike  out  any  part  of  the  pleading  which  is  im- 
proper, or  obtain  leave  to  amend  his  own  pleading.  Later  in  the 
action  applications  will  be  made  to  the  master  for  leave  to  get 
affidavit  testimony  of  persons  who  can  not  be  called  at  the  trial, 
or  for  an  order  that  certain  issues  in  the  action  be  tried  before  others 
or  separately  from  others  or  in  a  different  manner  than  others,  or 
that  the  action  be  tried  elsewhere  than  in  London.  Applications 
for  time  at  any  stage,  and  for  any  other  incidental  matters  arising 
are  all  made  to  the  master.  These  interlocutory  proceedings 
serve  to  eliminate  from  the  trial  all  matters  not  actually  disputed 
between  the  parties.  There  are  no  jury  trials  in  the  Chancery 
Division,  but  occasionally  an  action  will  be  referred  to  the  Official 
Referee  because  of  extreme  technicality  in  its  accounts,  or  to  a 
special  referee  because  of  prolonged  scientific  investigation.  These 
orders  of  reference  are  made  by  the  master. 

2.  A  judgment  in  the  Chancery  Division  is  not  the  simple 
affair  that  it  is  on  the  common  law  side.  As  first  framed  it  is 
practically  never  complete,  as  it  usually  calls  for  accounts  and  in- 
quiries which  must  be  made  for  the  purpose  of  working  out  the 
rights  declared.  In  an  administration  action  the  judgment  will 
direct  that  inquiries  be  made,  for  instance,  as  to  the  persons  entitled 
to  distribution,  the  creditors  and  debtors  of  the  estate,  the  assets 
and  liabilities,  etc.,  and  that  proper  accounts  be  prepared  of  the 
executors'  receipts  and  expenditures;  the  judgment  in  a  partnership 
action  will  direct  the  taking  of  accounts  to  ascertain  the  mutual 
obligations  of  the  partners,  or  the  selling  of  any  property  requiring 
to  be  turned  into  cash  and  accounting  for  its  proceeds;  in  a  partition 
action  or  an  action  for  the  raising  of  portions  or  discharge  of  liens 
upon  land  the  judgment  directs  the  necessary  inquiries  to  be  made 
to  establish  title,  value,  priority,  etc.,  and  directs  the  sale  of  the 
land,  if  proper,  and  accounting  for  the  proceeds;  in  an  action  for 
an  injunction  the  judgment  may  order  an  inquiry  as  to  damages; 
etc.    The  forms  in  which  these  preliminary  judgments  may  be 
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made  are  infinite,  and  the  art  of  drafting  Chancery  judgments  is 
highly  technical."  There  are  twelve  officers  of  the  High  Court, 
with  an  annual  salary  of  £1,500,  who  bear  the  title  of  registrars, 
and  their  principal  duty  is  to  draw  up  in  proper  form  the  judgments 
rendered.  They  sit  in  the  various  Chancery  courts  (and  in  the 
Court  of  Appeal),  changing  about  from  day  to  day  according  to  a 
rota,  so  that  each  registrar  circulates  through  all  the  courts.  Besides 
advising  the  judge  on  points  of  practice,  the  registrar  makes  a 
written  note  of  the  judgment  verbally  delivered  by  the  judge,  and 
bases  his  subsequent  draft  upon  this  note.  There  are  no  court 
stenographers.  The  solicitor  who  has  the  "carriage  of  the  order," 
that  is  who  is  interested  in  pushing  the  matter  through,  must 
bring  in  to  the  registrar's  chambers  within  a  certain  time  all  the 
pleadings,  affidavits  and  other  papers  upon  which  the  judgment 
is  based,  and  the  registrar  frames  the  judgment  with  reference 
to  these  documents." 

The  following  form  is  the  ordinary  judgment  in  an  adminstra- 
tion  action,  and  it  is  usually  varied  to  fit  the  special  case  in  which  it 
comes.*®  Perusal  of  it  will  serve  better  than  description  to  convey 
what  is  meant  by  a  judgment  directing  accounts  and  inquiries. 

After  the  formal  beginning  which  recites  the  pleadings,  and 
proceedings,  etc,,  upon  which  the  order  is  founded: 

This  court  doth  order  that  the  following  accounts  and  inquires  be  taken 
and  made,  that  is  to  say: 

1.  An  account  of  the  personal  estate  not  specifically  bequeathed  of  A.  B. 
deceased,  the  testator  in  the  pleadings  named,  come  to  the  hands  of 
the  defendants,  B.  C.  and  D.,  the  executors  of  the  will  of  the  said  testator, 
or  any  of  them,  or  to  the  hands  of  any  other  person  or  persons  by  the 
order  or  for  the  use  of  the  said  defendants,  or  any  of  them. 

2.  An  account  of  the  testator's  debts. 

3.  An  account  of  the  testator's  funeral  expenses. 

4.  An  account  of  the  testator's  legacies  and  annuities  (if  any),  given  by 
the  testator's  will. 

5.  An  inquiry  what  parts  (if  any)  of  the  testator's  said  personal  estate 
are  outstanding  or  undisposed  of. 

And  it  is  ordered  that  the  testator's  personal  estate  not  specifically  bequeathed 
be  applied  in  payment  of  his  debts  and  funeral  expenses  in  a  due  course 
of  administration,  and  then  in  payment  of  the  legacies  and  annuities 
(if  any)  given  by  his  will. 

And  it  is  ordered  that  the  following  further  inquiries  and  accounts  be  made 
and  taken,  that  is  to  say. 

18.  See  the  three  bulky  volumes  of  Seton,  Judgments  and  Orders  (London, 
now  in  its  8th  ed.). 

19.  See  R.  S.  C.  Order  LXII. 

20.  R.  S.  C.  Appendix  L,  Form  28,  as  amplified  in  Stephen. 
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6.  An  inquiry  what  real  estate  the  testator  was  seized  of  or  entitled  to  at 
the  time  of  his  death. 

7.  An  account  of  the  rents  and  profits  of  the  testator's  real  estate  received 
by  the  defendants  B.  C.  and  D.,  the  trustees  of  the  testator's  will,  or 
any  of  them,  or  by  other  person  or  persons  by  the  order  or  for  the  use 
of  the  said  defendants  or  any  of  them. 

8.  An  inqniry  what  incumbrances  (if  any)  affect  the  testator's  real  estate, 
or  any  and  what  parts  thereof. 

9.  An  account  of  what  is  due  to  such  of  the  incumbrancers  as  shall  consent 
to  the  sale  hereinafter  directed  in  respect  of  their  incumbrances. 

10.    An  inquiry  what  are  the  priorities  of  such  last-mentioned  incumbrancers. 

And  it  is  ordered  that  the  money  to  arise  by  the  sale  of  the  testator's  real 
estate  be  paid  into  court  to  the  credit  of  this  action  to  an  account 
entitled  "  Proceeds  of  Sale  of  TesUtor's  Real  Estate, "  subject  to  further 
order.  And  if  such  money  or  any  part  thereof  shall  arise  from  real 
estate  sold  with  the  consent  of  incumbrancers,  the  money  so  arising  is  to 
be  applied,  in  the  first  place,  in  payment  of  what  shall  appear  to  be  due 
to  such  incumbrancers,  according  to  their  priorities. 

And  it  is  ordered  that  the  further  consideration  of  this  cause  be  adjourned, 
and  any  of  the  parties  are  to  be  at  liberty  to  apply  as  they  may  be  advised. 

The  effect  of  such  a  judgment  is  that  every  trifling  detail  in 
the  administration  must  be  approved  by  the  court,  every  penny 
received  paid  into  court  and  every  penny  paid  out  only  by  authority 
of  the  court.  It  is  surprising  that  for  matters  of  this  sort  the  English 
do  not  adopt  our  more  business-like  method  of  leaving  the  details 
of  administration  to  an  executor  under  bond,  whose  accounts  are 
merely  audited  by  the  court.  Against  this  it  must  be  noted  that 
comparatively  few  estates  are  wholly  administered  by  the  court 
there,  and  that  conveyancing  is  extremely  difficult  because  of  the 
variety  of  successive  interests  that  are  apt  to  cluster  about  a  given 
piece  of  realty,  in  the  form  of  liens,  trusts,  and  future  interests. 

Once  the  judgment  is  entered  the  next  step  is  a  **  summons  to 
proceed,"  by  which  the  party  interested  in  carrying  out  the  order 
brings  in  before  the  master  all  parties  who  will  be  affected  by  it.'^ 
The  master  then  has  complete  discretion  as  to  the  sequence  in  which 
the  requirements  of  the  judgment  are.  to  be  carried  out,  although 
the  details  for  each  step  are  laid  down  quite  fully  in  the  Rules.^  He 
has  all  the  powers  of  a  judge,  so  that  he  can  summon  witnesses, 
administer  oaths,  issue  advertisements,  require  production  of 
documents,  and  do  anything  else  necessary  to  get  in  all  the  evidence. 

21.  The  procedure  under  this  head  (working  out  the  order)  has  been 
altered  very  little  from  the  form  it  had  just  prior  to  the  Judicature  Acts,  and 
mott  of  the  present  Rules  on  the  subject  are  copied  from  the  Chancery  Amend- 
ment  Acts  and  the  Consolidated  Orders  of  1S60.    See  63  U.  of  P.  Law  Review,  382. 

22.  R.  S.  C.  Order  XXXVI II,  Order  LI,  Order  LV,  especially. 
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He  will  generally  accept  affidavits  for  all  the  testimony  required 
to  be  produced  to  him,  except  in  any  case  where  facts  are  disputed 
and  it  is  desired  to  cross-examine  a  witness,  which  happens  very 
rarely.  This  is  the  typical  work  of  the  Chancery  Division — mar- 
shalling assets,  distributing  a  fund,  lifting  encumbrances,  par- 
titioning realty,  protecting  trusts,  etc.**  The  master  sits  continu- 
ously and  upon  taking  up  any  one  matter  disposes  of  it  completely 
unless  for  some  reason  it  must  be  adjourned  to  obtain  further  facts 
or  to  await  the  completion  of  some  other  part  of  the  proceeding. 
The  minor  details  of  checking-up  accounts,  sending  notices,  drawing 
up  chamber  orders,  etc,^  are  in  the  province  of  the  master's  clerks; 
the  master  does  none  of  the  clerical  work,  but  merely  makes  a 
brief  note  when  he  hears  any  application,  to  direct  the  manner  in 
which  the  clerks  shall  proceed,  or  to  inform  the  judge  of  the  state 
of  the  matter.  There  are  no  stenographic  reports.  The  master 
sits  at  a  table  in  his  office,  and  the  solicitors  who  appear  stand 
before  him.  Occasionally  counsel  will  be  briefed  to  appear  at 
chambers,  but  only  where  there  is  a  legal  point  to  be  argued,  or 
where  there  is  a  complicated  set  of  facts  to  unravel,  which  the  master 
thinks  will  warrant  the  extra  expenditure.  The  master  has  com- 
plete discretion  in  the  first  instance  over  the  allowing  of  costs  for 
the  various  steps  taken. 

When  all  the  accounts  and  inquiries  are  completed,  or,  if  not, 
have  reached  such  a  stage  that  some  order  for  distribution  is  possible, 
the  master  will  draw  up  a  "certificate"  stating  the  results  of  the 
inquiries,  setting  forth  what  has  been  done  under  the  directions 
for  sale  or  conversion  or  otherwise,  and  stating  the  assets  in  hand 
and  the  persons  entitled  to  shares.  This  certificate  is  drawn  in 
chambers  with  the  assistance  and  approval,  so  far  as  possible,  of 
the  solicitors  for  all,  or  for  the  more  important,  parties  in  the  cause. 
Unless  within  a  certain  time  one  of  them  makes  application  to 
"vary  the  certificate"  it  becomes  binding  on  all  parties.  Then 
the  action  is  down  for  a  hearing  before  the  judge  "on  further 
consideration,"  and  at  the  hearing  the  judge  will  make  an  order 
for  distribution  according  to  the  certificate,  or  will  decide  any  points 
of  law  left  open.  His  order  may  dispose  of  the  whole  matter,  or 
may  go  only  to  a  part,  sending  the  rest  back  to  chambers  for  the 
prosecution  of  further  inquiries  or  accounts  and  once  more  ad- 
journing the  further  consideration  of  the  cause.  Special  points 
of  law,  such  as  the  interpretation  of  doubtful  clauses,  the  ascer- 

23.    For  full  details  in  brief  compass  see  Sec.  IV  (ii)  and  (iii)  of  C.  XV, 
Book  V»  in  Stephen. 
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tainment  of  classes,  the  adjudication  of  conflicting  claims,  or  the 
allowance  of  others,  will  have  been  disposed  of  prior  to  this  event,  as 
a  rule,  upon  summons  in  chambers,  where  the  master  notes  all  the 
evidence  and  either  decides  the  point  or  adjourns  it  to  the  judge 
for  decision.  As  before  the  first  judgment,  so  in  the  proceedings 
after  it,  all  applications  for  any  purpose  are  heard  by  the  master, 
and  only  such  of  them  adjourned  to  the  judge  as  are  required  to  be 
dealt  with  by  the  judge  personally  or  raise  doubtful  points.  Many 
of  the  applications  finally  disposed  of  by  the  master  have  to  do  with 
the  payment  out  of  court  of  income  or  capital  after  the  rights  of 
distributees  have  been  declared. 

3.  The  third  branch  of  chamber  work  has  become  the  most 
important.**  The  originating  summons  has  provided  so  effective 
a  method  of  obtaining  equitable  relief  that  it  has  almost  superseded 
the  action  commenced  by  writ,  in  the  proceedings  to  which  it  is 
applicable,  and  proceedings  so  commenced  now  exceed  in  number 
the  total  of  all  actions  commenced  in  the  Chancery  Division  by 
ordinary  writ.^  Briefly,  an  originating  summons  begins  a  pro- 
ceeding by  which,  without  pleadings,  without  a  trial  and  without 
the  blunderbuss  order  for  general  administration  as  described  above, 
executors  arid  trustees  are  able  to  take  the  advice  of  the  court  for 
the  decision  of  legal  difficulties  arising  in  the  administration  of 
estates  or  trusts,  creditors  or  other  claimants  are  able,  to  obtain 
an  adjudication  upon  their  claims,  and  the  exercise  of  many 
incidental  powers  of  the  court  such  as  to  appoint  trustees,  order 
payments  out  of  an  estate,  etc.,  is  obtained.  Every  summons  not 
in  a  pending  cause  or  matter  originates  a  proceeding,  therefore  the 
name.  The  summons  sets  forth  briefly  the  claim  made  and  the 
relief  asked;  it  is  served  on  the  parties,  if  any,  who  ought  to  be 
heard  in  answer,  and  they  must  enter  their  appearances;  and  a 
time  is  fixed  for  a  hearing  by  the  master.  At  the  hearing  any 
evidence  required  is  offered  in  affidavit  form,  and  the  master  is 
empowered  to  decide  the  point  at  once,  to  adjourn  the  matter  for 
further  evidence,  or  to  adjourn  the  question  to  the  judge  for 
decision.  This  procedure  is  followed  for  all  matters  where  there 
is  no  dispute  and  for  all  matters  where  there  is  a  dispute  whose 
nature  is  such  that  pleadings  are  not  necessary  and  the  parties 

24.  An  account  of  the  origin  and  purpose  of  the  originating  summone 
18  given  in  63  U.  of  P.  Law  Review,  391-398. 

25.  In  1913  there  were  2,475  proceedings  commenced  upon  writ  of  summons 
and  2,704  upon  originating  summons.  The  latter  were  distributed  as  follows: 
in  connection  with  administration  of  estates,  592;  under  the  Settled  Land  Acts, 
310;  under  the  Companies  Acts,  165;  in  connection  with  guardianship  and  main- 
tenance of  infants  or  lunatics,  52;  miscellaneous,  1,585. 
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desire  speedy  action.^  It  was  originally  limited  to  matters 
arising  in  the  administration  of  decedents'  estates  and  of  trusts, 
but  has  since  been  extended  to  infants'  estates  and  mortgages.  It 
is  also  specifically  indicated  as  the  proper  procedure  under  numerous 
statutes  which  confer  special  powers  or  impose  special  duties  on 
the  Chancery  Division.*^  Another  useful  extension  of  it,  and  the 
one  most  novel  to  American  readers,  is  the  Rule  permitting  it  to 
be  used  to  obtain  from  the  court  a  binding  interpretation  of  a  deed, 
will,  or  other  written  instrument,  and  a  declaration  of  the  rights 
of  the  persons  interested.^*  Questions  of  construction,  however, 
can  not  be  determined  in  chambers  by  the  master,  but  must  be 
adjourned  to  the  judge  after  the  master  has  noted  the  evidence.** 
In  general  outline  the  procedure  on  originating  summons  corres- 
ponds to  the  simple  procedure  upon  petition  that  obtains  in  most 
of  our  Orphans'  Courts,  but  it  has  been  extended  to  cover  far  more 
ground,  and  it  differs  in  the  absence  of  a  formal  "answer"  to  the 
petition,  and  in  being  dealt  with  by  a  master  in  the  first  instance, 
not  by  a  judge. 

Appeals,  as  such,  are  never  taken  from  the  decision  of  a  master. 
Adjournment  of  an  application  to  the  master's  judge  is  not  an  appeal 
but  merely  a  continuation  of  the  proceeding,  and  can  take  place 
before  as  well  as  after  the  master  has  made  a  decision.  After  the 
judge  has  come  to  a  decision,  either  in  chambers  or  in  open  court, 
a  party  may  appeal  if  he  chooses  to  the  Court  of  Appeal,  under  the 
general  Rules  upon  appeals  to  that  body. 

The  originating  summons,  conceived  in  its  present  form  in  1883 
by  Sir  George  Jessel,  the  great  Master  of  the  Rolls,  and  the  linked- 
judge  system,  invented  as  early  as  1885  by  Sir  Horace,  later  Lord 
Davey,  though  not  adopted  until  1901,  have  completely  trans- 
formed the  work  of  the  Chancery  Division,  so  that  now  the  business 
in  chambers  is  the  heaviest  part  of  the  work,  is  conducted  rapidly 
and  efficiently,  and  relieves  the  open  business  of  so  great  a  load 
that  the  Chancery  Division  is  always  more  abreast  of  its  work 
than  any  other  Division  of  the  High  Court.  Jarndyce  v,  Jarndyce 
would  now  be  as  impossible  as  Bardell  v,  Pickwick,  for  the  Lord 
High  Chancellor  sitting  in  his  blanket  of  fog  in  the  Hall  of  Lincoln's 
Inn  has  gone  to  join  the  shade  of  Mr.  Serjeant  Buzfuz  in  the  happy 
land  where  neither  need  fear  any  longer  to  hear  what  the  soldier 
said,  and  the  law  courts  are  now  among  the  best  managed  insti- 
tutions  in  England. 

26.  For  details  of  the  procedure  see  Stephen,  Book  V,  C.  XV,  Part  2  (i): 
or  Gibson  &  Weldon,  cited  below. 

27.  A  full  list  of  these  can  be  found  in  Gibson  &  Weldon ;  Practice  of  the  Courts 
(London,  1912— a  very  useful  work  for  students,  374  pages),  Part  III,  C.  IV. 

2S.    R.  S.  C.  Order  LIV,  A,  and  see  Order  LV  Rule  3  (b)  and  (g). 
29.    R.  S.  C.  Order  LV,  Rule  15. 
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PRESENT  LEGAL  ASPECT  OF  THE 
BILLBOARD  PROBLEM* 

By  Everett  L.  Millard.* 

Public  opinion  seems  to  have  outrun  the  courts  in  the  question 
of  billboard  control,  as  in  many  other  matters.  A  nation-wide  in* 
terest  in  the  problem  is  now  evidenced  in  its  persistent  agitation  by 
municipal  officers  and  civic  organizations  in  many  localities  from 
coast  to  coast.  The  people  have  been  generally  awakened  to  resent- 
ment against  the  selfish  imposition  upon  them  of  these  unnecessary 
and  disfiguring  objects,  from  which  there  is  no  escape.  In  Chicago, 
five  years  ago,  when  a  very  progressive  ordinance  was  under  con- 
sideration, it  was  difficult  to  get  a  dozen  people  to  take  the  time  to 
appear  against  the  boards  at  the  council  committee  hearings,  while 
this  summer  the  Council  Chamber  itself  was  none!  too  large  to  hold 
enthusiastic  gatherings  of  individuals  and  delegates  from  all  the 
most  representative  organizations  in  the  city,  gathered  to  support 
an  ordinance  introduced  to  prohibit  boards  in  residence  districts. 
Formerly  the  handful  of  agitators  was  sneered  at,  as  composed  of 
artists  and  dreamers,  while  today  their  views  are  treated  with  solemn 
respect.  The  labor  organizations  alone  refused  to  interest  them- 
selves in  the  new  Chicago  ordinance,  owing  to  the  opposition  of  the 
bill  posting  union,  which  feared  the  loss  of  work  for  its  members. 
If  the  unions  can  be  educated  to  see  that  the  disadvantages  of  the 
boards  immediately  affect  the  wellbeing  of  their  own  members,  as 
well  as  of  the  rest  of  the  community,  there  will  be  no  contrary  voice, 
except  of  those  financially  interested  in  the  maintenance  of  the  boards. 
The  situation  seems  to  be  at  a  point  where  this  feeling  would  be 
generally  expressed  in  regulative  and  prohibitive  law,  if  the  way 
were  apparent  to  sustain  the  legality  of  such  enactments  against  the 
organized  hostility  of  the  companies. 

The  objections  to  outdoor  advertisements  rest  upon  two 
grounds;  first,  that  they  offend  the  eye,  that  is,  they  thrust  them- 
selves on  your  attention  whether  you  will  or  not,  while  newspaper 

1.  A  paper  read  before  the  American  Civic  Association  in  Washington, 
D.  C. 

2.  Of  the  Chicago  Bar. 
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or  circular  advertising  is  seen  only  by  those  who  wish ;  second » that  the 
structures  which  generally  support  them  tend  to  create  physical  dan- 
gers and  nuisances  which  are  absent  from  other  forms  of  adver- 
tising. 

The  fundamental  difficulty  found  in  meeting  the  problem  has 
been  the  objection  of  the  American  courts  to  recognizing  aesthetic 
considerations  as  a  basis  for  regulating  outdoor  advertising.  Of- 
fences to  the  eye  are  not  considered  subject  to  regulation  in  the  main 
by  our  courts,  although  the  other  four  senses  are  carefully  protected. 
The  ear,  the  nose,  the  senses  of  taste  and  touch,  must  not  be  wanton- 
ly violated  by  anyone,  for  his  own  profit,  but  sig^t,  the  greatest  of 
them  all,  may  be  flagrantly  abused  by  ugly  advertising,  and  the  of- 
fence dismissed  on  the  ground  that  it  is  only  to  the  aesthetic  sense. 
Constitutional  amendments  are  needed  to  put  beauty  on  the  pro- 
tected list,  unless  the  courts  change  their  attitude.  In  time  they  may 
follow  public  opinion  more  closely,  of  their  own  accord,  but  they 
unfortunately  have  created  much  precedent,  which  ties  their  hands. 

In  the  case  of  Welch  v,  Swasey,^  the  court  upheld  the  right  of 
the  Massachusetts  legislature  to  divide  the  city  of  Boston  into  two 
zones,  and  prescribe  different  limitations  upon  the  height  of  build- 
ings therein,  without  compensation  to  the  private  land  owners,  and 
held  that  if  the  primary  and  substantive  purpose  of  the  legislation 
is  to  safeguard  the  public  health  or  public  safety,  considerations  of 
taste  and  beauty  may  enter  in  as  auxiliary,  although  property  own- 
ers cannot  be  compelled  to  give  up  their  rights  for  purely  aesthetic 
objects.  The  principle  in  this  leadin?  case  has  been  followed  by 
subsequent  decisions  in  Maryland,  Colorado,  California,  Missouri, 
Illinois  and  other  states. 

In  the  Wilshire  case*  the  United  States  Circuit  Court  for  the 
Southern  District  of  California  held  that  the  comfort  and  wellbeing 
of  the  people  justified  the  regulation  of  obstructions  to  the  views  in 
and  about  the  city ;  but  in  all  the  cases  the  courts  are  careful  to  tie 
down  to  physical  objections  as  the  chief  basis  for  their  decisions. 
Objections  based  upon  the  protection  of  beauty  are  only  thrown  in, 
at  best,  for  good  measure. 

The  Supreme  Court  of  Illinois  has,  however,  recently  rendered 
a  decision  which  points  the  way  to  effective  regulation  of  outdoor 
advertising,  on  the  safe  ground  of  protection  from  physical  dangers 
and  nuisances,  and  takes  the  regulative  power  about  as  far  as  it  can 


3.  193  Mass.  364,  affirmed  214  U.  S.  91. 

4.  103  Fed.,  620. 
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go,  until  aesthetics  are  recognized.  The  case — Cusack  v.  City  of 
ChicagOj!^  is  now  pending  on  writ  of  error  before  the  United  States 
Supreme  Court,  and  if  the  Illinois  court  is  sustained,  will  give  a 
firm  basis  for  future  action.  The  city  of  Chicago  passed  a  billboard 
ordinance  in  1911,  in  which,  among  other  provisions  for  the  safety 
of  the  public,  it  was  required  that  frontage  consents  be  obtained 
from  the  owners  of  a  majority  of  the  property  on  both  sides  of  a 
street  in  a  block  in  which  a  billboard  was  to  be  erected,  if  such 
block  were  one  in  which  one-half  the  buildings  on  both  sides  of  the 
street  were  used  exclusively  for  residence  purposes.  Upon  an  in- 
spection made  by  the  Municipal  Art  Committee  of  the  City  Club,  it 
was  found  that  many  boards  were  erected  without  compliance  with 
this  ordinance.  In  one  particularly  flagrant  case,  at  a  turn  in  Sheridan 
road  in  a  residence  district,  a  board  was  erected  which  blocked  the 
view  of  several  miles  of  lake  frontage  from  all  those  passing  north 
on  that  important  boulevard.  A  frontage  consent  had  been  filed 
with  the  Building  Commissioner  but  was  found  to  be  prima  facie  and 
in  fact  insufficient.  The  City  Club  Committee  induced  the  City 
Building  Department  to  order  the  board  torn  down,  and  thereupon 
the  Cusack  Company  obtained  an  injunction  from  the  Superior  Court 
of  Cook  County,  prohibiting  the  city  from  enforcing  this  section  of 
the  ordinance.  The  upper  court  reversed  the  decision  and  dismissed 
the  injunction  on  the  evidence  produced  in  the  court  bdow,  holding 
that  the  city  had  the  power  to  t)ass  the  regulatory  ordinance  in  ques- 
tion and  that  it  was  a  proper  and  reasonable  exercise  of  such  power. 
The  existence  of  the  power  to  legislate  upon  the  subject  of  bill- 
boards has  been  in  less  doubt  than  the  question  of  what  was  a 
reasonable  exercise  of  such  power.  Much  evidence  was  introduced 
by  the  city  in  its  thorough  and  able  presentation  of  the  case  of 
Cusack  Co.  V.  City  of  Chicago.  Through  newspaper  publicity,  the 
co-operation  of  municipal  departments  and  of  civic  organizations, 
especially  of  the  women,  many  men  and  women  presented  them- 
selves, anxious  to  testify  to  the  dangers  and  discomforts  to  home 
life,  caused  by  the  conditions  created  by  the  boards.  It  was  shown 
that  fires  had  been  started  from  the  accumulation  of  combustible 
material  that  had  lodged  against  the  base  of  billboards;  that  the 
residence  territory  of  the  city  is  not  so  well  protected  with  fire  ex- 
tinguishing apparatus  as  the  business  district;  that  the  boards  of- 
fered a  protection  to.  disorderly  and  law-breaking  persons  and  that 


5.    267  111.,  344. 
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residence  districts  were  not  afforded  as  full  police  protection  as  other 
districts  in  the  dty  of  Chicago;  that  women  and  diildren  are  on  the 
streets  unaccompanied  in  larger  numbers  and  more  frequently  in 
residence  districts  than  in  other  places  and  that,  of  the  crimes  against 
women  and  children,  the  most  flagrant  are  indecent  exposure  and 
offences  against  the  person.  It  was  shown  that  the  rear  of  the 
boards  was  darker  than  the  space  would  have  been  without  the 
boards,  even  where  electric  lights  were  on  the  front  surface,  and 
that  the  two  most  important  elements  contributing  to  crimes  in  cities 
were,  first,  absence  of  police,  and  second,  darkness.  It  was  shown 
that  nuisances  were  permitted  to  exist  in  the  rear  of  surface  bill- 
boards, and  that  their  screen  was  often  used  for  toilet  purposes. 
Physicians  testified  that  deposits  found  behind  them  breed  dis- 
ease germs  which  may  be  carried  and  scattered  in  the  dust  by  the 
wind  and  by  flies  and  by  other  insects.  It  was  shown  that  dissolute 
and  immoral  practices  were  carried  on  under  the  cover  and  shield 
of  such  boards.  The  court  quoted  the  case  of  St.  Louis  Gunning  Co. 
V.  City  of  St.  Louis,^  in  holding  that  other  structures  or  buildings 
affording  a  like  screen  from  view  did  not  tend  to  produce  similar  re- 
sults, and  held  that  it  did  not  appear  that  the  discretion  reposed  in 
the  municipal  authorities  had  been  abused  in  the  exercise,  in  this  in- 
stance, of  the  power  to  regulate.  It  held  that  the  previous  ordinance 
which  it  had  declared  void  in  the  case  of  City  of  Chicago  v.  Gunmng 
System,''  was  different  as  having  made  no  distinction  in  its  restrict- 
ive conditions  as  to  the  portion  of  the  city  in  which  boards  were  lo- 
cated. The  court  further  held  that  a  requirement  of  frontage  con- 
sents of  property  owners  within  reasonable  limits  is  a  proper  mode 
of  exercising  the  power  of  regulation  vested  in  the  municipality. 
Such  ordinances  have  been  upheld  by  this  court  in  regard  to  livery 
stables,  dram  shops  and  garages. 

From  this  decision,  it  logically  follows  that  the  city  has  the  right 
entirely  to  prohibit  billboards  in  residence  districts,  because  the  re- 
quirement of  frontage  consents  in  its  full  application  means  that  the 
boards  are  prohibited  in  such  districts,  subject  to  the  right  of  waiver 
of  such  prohibition  granted  to  the  property  owners.  Therefore,  as 
far  as  Illinois  is  concerned,  and  such  other  states  as  follow  this  prec- 
edent, if  it  is  sustained  by  the  United  States  Supreme  Court,  muni- 
cipalities are  assured  under  like  conditions  of  their  ability  greatly  to 
restrict  the  number  of  billboards  by  shutting  them  out  of  residence 


6.  235  Ma,  99. 

7.  214  III.,  628. 
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blocks.  It  would  doubtless  be  proper  to  prohibit  boards  on  vacant 
blocks,  if  surrounding  blocks  were  occupied  for  residence  purposes. 
The  Supreme  Court  of  the  United  States  takes  a  broad  view  of  the 
extent  of  the  police  powers  of  a  city,  and  it  is  probable  that,  with  the 
thorough  and  careful  preparation  of  a  case,  most  courts  outside  of 
Illinois  would  follow  this  precedent  and  that  such  action  would  not 
be  overturned  by  the  highest  court,  as  depriving  property  owners  of 
their  property,  without  due  process  of  law. 

Frontage  consent  provisions  of  ordinances  have  always  been 
held  valid  in  Illinois,  on  the  theory  that  the  prohibitions  in  the  desig- 
nated locations  are  prohibitions  in  tanto,  and  are  not  vitiated  by 
leaving  control  in  the  neighboring  owners.  Courts  of  some  other 
jurisdictions  have,  however,  differed  from  the  Illinois  Supreme 
Court  on  this  question.  The  frontage  consent  feature  alone  would 
be  held  unconstitutional  in  these  jurisdictions,  and  it  is,  of  course, 
possible  that  the  Supreme  Court  of  the  United  States  will  not  sus- 
tain the  Illinois  Court,  even  in  its  own  jurisdiction,  although  it  is 
very  reluctant  to  override  the  settled  policy  of  a  state,  as  expressed 
by  its  legislature.  However,  this  does  not  affect  the  constitutionality 
of  the  right  absolutely  to  prohibit  boards  in  certain  localities.  The 
right  left  to  neighbors  to  control  the  matter  may  not  be  valid,  but 
the  right  of  the  l^slative  power  to  make  an  absolute  prohibition 
would  be  sustained,  unless  the  United  States  Supreme  Court  believes 
that  it  is  an  unreasonable  exercise  of  the  police  powers  of  the  city. 
Therefore,  the  absolute  prohibition,  without  frontage  consent,  may 
rest  the  matter  on  a  safer  legal  ground  than  if  the  prohibition  is 
based  on  frontage  consents. 

The  former  cases  on  the  subject  have  uniformly  upheld  the 
rights  of  municipalities  to  prohibit  obscene  or  immoral  advertising 
on  boards.  They  also  confirm  the  power  to  specify  the  minimum 
structural  strengtii  of  boards,  when  reasonably  exercised.  Owing  to 
the  great  disproportion  between  the  surface  area  and  the  thickness 
of  billboards  and  roof  signs,  they  endanger  public  safety  by  thdr 
liability  to  be  blown  down  with  injury  to  people.  It  is  common 
knowledge  that  roof  signs  are  occasionally  blown  into  the  streets  by 
gales.  Hence  it  is  the  usual  practice  now  for  the  ordinances  to 
specify  a  construction  that  will  withstand  wind  pressure  of  from  25 
to  40  pounds  per  square  foot. 

Fire  hazard  is  a  valid  objection  to  roof  signs,  which  interfere 
with  the  movement  of  firemen  and  the  direction  of  streams  of  water. 
It  has  also  been  recognized  by  various  courts,  as  a  ground  for  the 
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reg;ulation  of  the  location  of  boards  on  lots,  because  of  their  inflam- 
mable materials  and  of  the  paper,  rubbish  and  dead  woods  which 
accumulate  about  them. 

Power  to  limit  the  size  of  boards  appears  to  be  no\v  undoubted, 
and  the  only  question  is  as  to  what  minimum  is  reasonable.  The 
New  York  City  ordinance  of  1915  limits  surface  boards  to  12  feet 
above  the  ground.  The  previous  height  limitation  to  18j54  feet  in 
the  former  New  York  City  Building  Code  was  held  reasonable  and 
valid,  in  People  v.  Miller.^  In  the  Wineburgh  Advertising  Co.  case,* 
the  Court  of  Appeals  held  that  a  nine  foot  limitation  was  unconsti- 
tutional and  void,  on  the  ground  that  the  enactment  appeared  to  be 
for  aesthetic  considerations.  The  same  court,  in  City  of  Rochester 
V,  West,^^  had  previously  held  valid  an  ordinance  of  the  city  of 
Rochester,  limiting  boards  to  six  feet  in  height,  on  considerations  of 
public  safety.  The  Wineburgh  case  has  been  criticized  by  Several 
other  courts,  and  was  distinguished  and  explained  in  the  Miller  case 
in  New  York.  The  Chicago  ordinance  limits  boards  to  15  feet,  6 
inches  above  the  ground,  with  an  open  space  below  them  of  3yi  feet. 
The  Milwaukee  ordinance  limits  the  face  of  boards  to  12  feet  and  a 
total  height  to  15  feet,  and  this  was  held  reasonable  and  valid  in 
Cream  City  Bill  Posting  Co.  v.  Milwaukee}^  An  ordinance  limiting 
boards  to  11>^  feet  in  height  and  36  feet  in  length  was  sustained  as 
reasonable  in  Horton  v.  Old  Colony  BUI  Posting  Co}^ 

The  old  scale  of  existing  outdoor  advertisements  is  too  large. 
They  could  be  cut  down,  in  the  opinion  of  many  advertising  men, 
and  by  the  use  of  a  few  primary  colors  made  more  striking  and  ar- 
tistic, as  has  been  done  in  France  and  Germany. 

The  requirement  of  setting  boards  back  from  the  lot  line  has 
been  sustained  as  valid,  in  the  important  case  of  St.  Louis  Gunning 
Co,  V.  St.  Louis?*  This  decision  discusses  with  great  vigor  and 
clearness  the  nuisances  which  attach  themselves  to  boards.  Raising 
the  boards  above  the  surface  of  the  ground  is  now  a  common  pro- 
vision, which  is  sustainable  for  obvious  reasons  of  safety  from 
crime,  and  lessening  the  tendency  to  improper  use  of  the  space  back 
of  the  boards.  The  prohibition  of  boards  on  roofs  of  buildings,  as 
provided  in  the  Chicago  ordinance,  has  not  been  attacked,  and  is 
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supported  by  considerations  of  public  safety,  such  as  increased  fire 
and  wind  hazards. 

The  regulation  of  billboards  by  taxation  has  long  been  practiced 
in  France,  Belgium  and  other  countries,  and  is  entirely  practicable 
under  the  constitutions  of  some  of  our  states,  but  in  others  must  be 
approached  with  caution.  The  companies  are  probably  usually  not 
paying  sufficient  excise  tax  on  their  business  or  personal  property 
tax  on  their  boards,  because  of  laxness  and  the  difficulty  in  getting 
accurate  knowledge  of  the  details.  Higher  permit  fees  for  the  erec- 
tion of  boards  and  license  fees  for  their  inspection  and  maintenance 
should  often  be  found  justified  merely  by  the  expense  of  such  ser- 
vice rendered,  by  the  city,  if  properly  administered.  Increased  taxes, 
in  whatever  form,  would  doubtless  tend  to  diminish  the  number  of 
boards  in  proportion. 

In  these  utilitarian  lines  municipalities  may,  therefore,  hope  to 
accomplish  great  reforms,  even  without  a  recognition  of  the  aesthetic 
element  by  the  courts.  Some  means  of  extending  these  remedies  to 
prevent  the  disfigurement  of  open  country  spaces  along  railroad 
tracks  must  now  be  found. 

We  have  found  in  Chicago  that  it  is  a  very  different  matter  to 
get  a  good  law  on  the  books  and  to  enforce  it.  After  getting  the 
1911  ordinance  passed,  we  woke  up  a  year  later  to  the  fact  that  the 
building  commissioner  had  made  no  effort  whatever  to  enforce  it, 
more  than  the  billboards  companies  voluntarily  acquiesced  in.  It 
toc^  unofficial  investigation  and  a  campaign  of  newspaper  publicity, 
before  we  could  get  action  by  the  city  sufficient  even  to  compel  the 
companies  to  go  into  court  to  test  the  validity  of  the  law.  The 
commissioner  complained  publicly  that  the  law,  since  upheld,  was 
invalid,  and  that  if  the  City  Club  would  not  "butt  in,"  he  would  get 
by  persuasion  all  the  observance  the  companies  would  stand  for. 
This  was  despite  the  fact  that  he  had  before  him  at  the  time  the 
written  opinion  of  the  Corporation  Counsel  that  the  law  was  valid. 
Here  was  a  vivid  illustration  of  the  need  of  public  opinion  to  sup- 
port a  law,  and  of  the  necessity  of  following  up  its  administration, 
as  well  as  securing  its  enactment. 

Now  is  the  time  to  take  advantage  of  the  existing  feeling  and 
proceed  with  the  education  of  the  municipal  authorities  and  the  pub- 
lic in  every  practicable  way,  and  to  point  out  the  methods  by  which 
the  will  to  r^;ulate  billboards  can  be  expressed  in  effective  law. 
Recognition  of  aesthetic  considerations,  however,  seems  bound  to 
come  in  time,  and  propaganda  on  that  basis  should  be  continued 
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with  hope  and  energy.  The  beauty  of  a  city  is  not  an  idle  craving 
of  the  artist  and  dreamer.  It  can  be  cashed  in,  the  same  as  a  de- 
posit in  the  bank,  by  drafts  on  the  visiting  tourist  and  pleasure 
seeker.  This  is  the  lesson  which  is  gradually  being  borne  in  on  our 
hard  headed  business  men.  What  city  in  the  country  would  not  be 
proud  to  have  its  streets  as  free  from  these  eyesores  as  are  those  of 
the  beautiful  city  of  Washington,  which  alone  of  our  American  cities 
has  achieved  the  results  which  have  been  obtained  without  apparent 
effort  by  many  European  cities? 
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REVISED  CIVIL  PROCEDURE  IN  NEW 

YORK  AS  PROPOSED  BY  THE 

BOARD  OF  STATUTORY 

CONSOLIDATION 


By  Hbrbbrt  Harley.^ 

The  New  York  Code  of  Civil  Procedure  has  been  likened  to 
the  banyan  tiee  which  is  said  by  travellers  to  possess  an  extra- 
ordinary power  of  propagation  so  that  a  single  tree,  by  producing 
new  roots  where  the  tips  of  branches  touch  the  ground,  grows  in 
time  into  a  veritable  jungle.  The  word  jungle  naturally  arises  as 
a  term  descriptive  of  New  York's  vast  incubus  of  substantive  and 
procedural  law  woven  into  a  distorted  pattern  and  constituting  a 
body  of  technical  knowledge  compared  with  which  common  law 
piDcedure,  at  its  most  intricate  period,  was  simple  and  rational. 

The  primary  idea  of  codification  is  seen  to  be  wholly  defeated 
in  this  present  growth,  for  "the  Field  code,  by  which  name  the 
Code  of  Procedure  of  1848  was  commonly  called,  sought  to  regulate 
only  the  general  features  of  the  practice  by  statute,  leaving  the 
courts  to  control  the  details  by  means  of  rules."'  It  was  the  Field 
code  which  travelled  to  the  Pacific  and  is  still  the  type  in  twenty- 
five  states;  the  Code  of  Civil  Procedure,  known  also  as  the  Throop 
Code,  was  adopted  in  1887;  in  1880  supplemental  chapters  were 
added  and  every  year  has  witnessed  some  growth.  In  the  language 
of  the  report  already  cited  "The  criticisms  that  were  made  against 
the  Code  of  Civil  Procedure  [Throop  Code]  at  the  time  of  its 
adoption  have  been  fully  justified  by  experience;  and  ever  since  its 
enactment,  speeches,  addresses  and  reports  have  been  made 
against  it."  This  distinction  between  the  Field  Code  and  its  suc- 
cessor is  necessary  to  explain  the  fact  that  New  York's  experience 
has  been  wholly  unsatisfactory  while  there  has  been  a  measure  of 
success  in  the  other  code  states,  so  called. 

As  far  back  as  1899  a  committee  on  Law  Reform  of  the  New 

1.  Secretary  of  the  American  Judicature  Society. 

2.  Pvdimiiiary  Sutemeat  accomiiaoyiiig  the  Report  to  the  legislature  of 
the  Board  of  Statutory  Consolidation. 
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York  State  Bar  Association  recommended  "a  simple  practice  act 
containing  the  more  important  provisions  of  the  present  code  re- 
arranged and  revised,  supplemented  by  rules  of  court/* 

When  the  Board  of  Statutory  Consolidation  was  created  in 
1904,  it  was  authorized  not  only  to  consolidate  the  statutes  which 
had  become  sadly  confused,  but  also  to  revise  the  practice  in  the 
courts.  The  principal  duty  of  the  board  consumed  a  number  of 
years,  reaching  fruition  finally  in  1911,  and  two  successive  legis- 
latures then  confirmed  the  duty  of  the  board,  which  had  naturally 
attained  great  prestige,  to  undertake  the  revision  of  the  Code  of 
Civil  Procedure  in  accordance  with  recommendations  for  a  short 
practice  act  and  a  body  of  rules  divorced  from  substantive  law.  The 
board  was  qualified  for  this  difficult  work  as  no  other  has  been.  It 
comprised  Judge  Adolph  J.  Rodenbeck,  William  B.  Hornblower,  John 
G.  Milburn,  Adelbert  Moot,  and  Charles  A.  Collin.  The  death  of 
Judge  Hornblower  came  after  the  board  had  made  considerable 
progress.  Its  secretary,  ever  since  the  original  formation  of  the 
board,  has  been  Frederick  Eugene  Wadhams. 

On  April  21,  1915  the  board  submitted  a  formal  report  to  the 
legislatures,  consisting  of  three  volumes.  The  first  comprises  the 
Practice  Act  proper,  of  71  sections,  and  Rules  to  the  number  of 
401  grouped  in  eight  orders,  or  chapters,  as  follows:  1,  General 
Provisions;  2,  Commencement  of  Action;  3,  Preparations  for  Trial; 
5,  Judgment;  6,  Appeal ;  7,  Execution ;  8,  Construction.  The  second 
volume  is  devoted  to  Special  Practice  including  the  acts  for  the 
Surrogate  Courts,  the  Justice  Courts,  and  the  City  Courts.  The 
third  volume  is  given  over  to  substantive  law  sorted  out  from  the 
Code  of  Civil  Procedure.  A  considerable  part  of  each  volume  con- 
sists of  carefully  prepared  notes;  the  total  number  of  pages  exceeds 
1330. 

The  work  reveals  two  principal  motives,  the  first  representing 
the  necessity  for  securing  rational  order  and  technical  sufficiency, 
while  the  second  stands  for  the  need  of  preventing  a  future  mud- 
dling of  the  subject  by  succeeding  legislatures.  This  second  motive 
is  of  universal  interest,  for  there  is  hardly  a  state  in  the  Union  where 
procedure  has  not  suffered  from  the  rigidity  inseparable  from  legis- 
lated rules  and  from  the  inconsistencies  and  inexpertness  involved 
in  casual  change  and  revision.  In  some  of  the  common  law  states 
the  legislatures  have  produced  thousands  of  sections  of  rules, 
scattered  through  hundreds  of  separate  acts  and  the  courts  of  these 
states  have  surrendered  their  historic  prerogative  quite  as  com- 
pletely as  have  those  of  the  code  states.    In  the  preliminary  report 
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of  the  Board  of  Statutory  Consolidation  made  in  1912  twenty 
reasons  are  assigned  for  restoring  to  the  courts  the  power  and 
responsibility  implied  by  direct  control  of  all  but  the  most  important 
rules. 

The  conception  implied  in  the  new  view  is  of  a  practice  act 
which  is  a  sort  of  legislated  charter  for  the  courts.  It  is  presumed 
that  it  will  be  so  broad  and  simple  as  to  require  a  minimum  of 
change.  Conformable  to  this  practice  act  the  courts,  through  a 
suitable  agency,  will  control  the  numerous  details  of  procedure, 
subject  to  the  will  of  the  legislature. 

This  is  no  longer  a  strange  doctrine  in  Illinois  and  many  other 
states  where  the  strangling  oppression  of  a  rigid  and  inconsistent 
system  of  rules  has  been  acutely  felt.  It  is  no  longer  necessary  to 
recite  all  of  the  reasons  advanced  in  support  of  the  principle.  One 
of  the  fundamental  reasons  is  that  in  no  other  way  can  the  courts 
be  held  responsible  for  their  proper  functioning.  In  the  words  of 
the  1912  report,  the  system  proposed  "is  necessary  to  the  preserva- 
tion of  a  due  balance  between  the  three  departments  of  government 
and  is  in  harmony  with  the  basic  principles  of  our  constitution  and 
the  spirit  of  our  institutions." 

The  proposal  is  also  in  line  with  the  need  so  insistently  felt  at 
this  time  for  increasing  the  administrative  powers  of  the  judiciary. 
However  the  popular  view  may  be  that  the  judge  is  an  officer  of 
almost  unbounded  freedomof  action,  the  fact  is  that  he  is  circum- 
scribed to  such  an  extent  that  it  is,  in  many  instances,  impossible 
to  fix  responsibility;  at  some  point  at  trial  or  during  review,  the 
trial  leads  into  the  proceedings  of  a  separate  branch  of  government, 
one  whose  work  is  now  commonly  marked  by  incompetence.  It 
requires  no  close  study  of  the  subject  to  realize  that  the  procedure 
in  many  states  is  a  crazy-quilt  embodying  the  personal  views  and 
exigencies  of  a  horde  of  lawyer  legislators  who  represent  certain 
clients  through  a  long  career  and  certain  constituents  for  a  casual 
term  or  two  in  the  legislature. 

It  is  of  interest  to  note  the  method  proposed  by  the  Statutory 
Consolidation  Board  to  wean  the  legislature  of  its  bad  habit  of 
tinkering  with  the  minute  details  of  procedure.  The  Revised  Con- 
stitution at  Art.  VIII,  Sec.  6,  provided  that  the  legislature  should 
with  all  convenient  speed  act  upon  the  report  of  the  board,  and 
should  adopt  a  brief  and  simple  practice  act  and  a  separate  body 
of  dvil  practice  rules. 

"Thereafter,  from  time  to  time,  at  intervals  of  not  less  than  five  years,  the 
legislature  may  appoint  a  commission  to  consider  and  report  what  changes,  if 
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any,  there  should  be  in  the  law  and  rules  governing  civil  procedure.  The  legis- 
lature shall  act  on  the  report  of  each  such  commission  by  a  single  bill,  and  the 
legislature  shall  not  otherwise,  or  at  any  other  time,  enact  any  law  prescribing, 
regulating  or  changing  the  civil  procedure  in  the  Court  of  Appeals,  Supreme 
Court  or  County  Courts,  unless  the  judges  or  justices  empowered  to  make  and 
amend  civil  practice  rules  shall  certify  that  legislation  is  necessary. 

"After  the  adoption  of  the  civil  practice  rules  by  the  legislature  under  the 
requirements  of  the  first  paragraph  of  this  section,  the  power  to  alter  and  amend 
such  rules  and  to  make,  alter  and  amend  civil  practice  rules  shall  vest  and  remain 
in  the  courts  of  the  state  to  be  exerdaed  by  the  judges  of  the  Court  of  Appeals 
and  the  justices  of  the  Appellate  Divisions  of  the  Supreme  Court,  or  by  such 
judges  or  justices  of  the  Court  of  Appeals,  the  Supreme  Court,  and  the  County 
Courts  as  the  legislature  shall  provide." 

The  rejection  of  the  revised  constitution  has  made  the  problem 
more  difficult,  but  there  are  strong  reasons  for  believing  the  prin- 
ciple will  be  accepted.  Support  for  the  measure  is  being  diligently 
built  up. 

At  the  meeting  of  the  New  York  State  Bar  Association, 
held  in  January  of  this  year  a  resolution  was  adopted  approving 
the  report  of  a  strong  committee  appointed  a  year  before  to  study 
this  subject.  The  report  gives  substantial  approval  to  the  plans  of 
the  Statutory  Consolidation  Board.  It  finds  that  the  legislature 
will  not  be  able  to  create  a  system  beyond  the  reach  of  subsequent 
assemblies,  but  expresses  the  opinion  that  the  end  will  be  practically 
attained  by  including  in  the  statutory  delegation  a  provision  that 
the  rules  shall  continue  until  or  unless  amended  or  repealed  by  the 
judges  entrusted  with  this  power,  or  if  by  the  legislature,  only  after 
a  report  thereon  by  the  judges.  A  notable  instance  of  the  powerful 
tendency  to  rely  upon  authority  delegated  to  expert  hands  is 
afforded  by  the  Province  of  Ontario  where  Parliament  has  not 
interfered  with  the  progress  of  procedural  development  through 
rules  of  court  over  a  period  of  thirty-five  yesn^  and  where  an  ideal 
system  has  been  achieved. 

The  bar  association  report  is  suggestive  of  experience  in  other 
countries  also  in  recommending  that,  in  case  the  new  system 
is  adopted, 

"There  shall  be  selected  by  the  association,  a  lawyer  especially  fitted  by  his 
ability  in  the  use  of  lucid  English  and  his  knowledge  of  the  general  subject  to 
devote  his  entire  time  to  the  subject." 

Control  of  the  rule-making  power  by  the  courts  has  elsewhere 
resulted  in  bringing  to  the  actual  writing  of  text  the  most  skillful 
experts  available.  The  perfection  of  the  language  and  the  natural 
sympathy  of  the  court  toward  its  own  offspring  constitute  two 
powerful  reasons  for  success. 
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There  is  no  reason,  then,  why  responsible  lawyers  should  feel 
that  the  proposal  deprives  them  in  the  slightest  measure  from 
opportunity  to  exert  an  influence  in  the  evolution  of  procedure, 
which  is  an  ever-growing  field  of  law  rather  than  the  static  body 
implied  by  statutory  regulation.  On  the  contrary,  the  bar  will 
participate  as  much  as  ever,  but  the  exercise  of  influence  will  shift 
from  the  less  responsible  element  of  the  profession  to  the  more 
responsible  and  conservative. 

A  joint  committee  of  the  legislature,  appointed  in  1915,  is  in 
substantial  accord  with  the  proposals.  Some  changes  in  the  text 
will  be  agreed  upon  by  this  committee  and  the  bar  association 
committee  and  the  present  plan  is  to  offer  all  the  proposals  of  the 
three  volume  report  at  the  1917  session  of  the  legislature. 


Digitized  by 


Google 


42  II  ILLINOIS  LAW  REVIEW 


LAW  FROM  LAY  CLASSICS.^ 
L 
OF  EVIL  COUNSELLORS,  JUDGES  AND  MEN  OF  LAW: 
A  CHAPTER  FROM  THE  SHIP  OF  FOOLS' 

He  that  Office  hath  and  hyghe  autorite 

To  rule  a  Royalme :  as  Juge  or  Counsellour 

Which  seynge  Justice,  playne  ryght  and  equyte 

Them  falsly  blyndeth  by  fauour  or  rigour 

Condemnjoige  wretches  gyltless.    And  to  a  Transgressour 

For  mede  shewinge  fauour.     Suche  is  as  wyse  a  man 

As  he  that  wolde  seeth  a  quycke  Sowe  in  a  Pan. 

Right  many  labours  nowe,  with  hyghe  diligence 

For  to  be  Lawyers  the  Comons  to  counsayle. 

Therby  to  be  in  honour  had  and  in  reuerence 

But  onely  they  labour  for  theyr  pryuate  auayle. 

The  purs  of  the  Clyent  shall  fynde  him  apparayle. 

And  yet  knows  he  neyther  lawe,  good  counsel  nor  Justice, 

But  speaketh  at  auenture:  as  men  throwe  the  dyce. 

Such  in  the  Senate  ar  taken  oft  to  counsayle 
With  Statis  of  this  and  many  a  other  r^on 
Which  of  theyr  maners  vnstable  are  and  f  rayle 
Nought  of  Lawe  Ciuyl  knowinge  nor  Canon. 
But  wander  in  derkness  clerenes  they  haue  none. 
O  noble  Rome  thou  gat  nat  thy  honours 
Nor  general  Empyre  by  suche  Counsellours. 

1.  [This  series  of  extracts  reproduces,  from  time  to  time,  some  of  the 
choice  passages  in  lay  classics  where  the  law,  or  our  profession,  has  been 
treated  in  satiric  or  philosophic  vein.  The  series  is  re-numbered  consecu- 
tively in  each  volume  of  the  Review. — Ed.] 

2.  [The  Shif  of  Fools  ("Das  Narrenschiff" ;  "Stultifera  navis")  was 
written  by  Sebastian  Brant,  of  Strassburg,  doctor  of  laws  of  the  University 
of  Basel,  and,  at  some  period  of  his  life,  syndic  of  his  native  city.  It  satirized 
tfie  foibles  of  the  society  of  his  day— the  close  of  the  HOOs—through  the 
allegory  of  a  ship,  crowded  with  fools  of  all  descriptions,  setting  forth  on 
a  voyage.  The  book  speedily  achieved  international  popularity.  The  original, 
which  was  published  in  the  Swabian  dialect  at  Basel,  in  \49i,  was  followed 
by  a  Latin  version  (Locher,  Transl.)  in  1497.  A  second  Latin  rendering(by 
Basils  Ascensius  appeared  in  1507.  The  English  version  came  two  years 
later.  It  was  the  work  of  Alexander  Barclay,  a  priest,  born  probably  in 
Scotland,  but  who  at  that  time  was  chaplain  of  the  college  of  St.  Mary 
Ottery  in  Devonshire.  Barclay's  version  does  not  profess  to  be  a  literal 
translation.  What  he  did  was  to  make  Brant's  poem  applicable  to  English 
social  conditions  of  the  period.  And  so  well  was  this  done  that  he  "has,  while 
preserving  all  the  valuable  characteristics  of  his  original,  painted  for  posterity 
perhaps  the  most  graphic  and  comprehensive  picture  of  the  folly,  injustice 
and  iniquity  which  demoralized  England,  city  and  country  alike,  at  the 
beginning  of  the  sixteenth  century,  and  rendered  it  ripe  for  any  change, 
political  or  rdigious"  (T.  H.  Jamieson,  Introd.  to  Paterson's  Edition,  Edin- 
burgh, 1874).  The  poem  is  divided  into  one  hundred  and  thirteen  sections, 
of  which  the  passage  here  given  is  the  second.  The  text  is  that  of  the  first 
edition  (1509)  rcpnnted  in  the  Edinburgh  edition  of  1874.— Ed.] 
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Whan  noble  Rome  all  the  worlde  dyd  gouerae 
Thcyr  councellers  were  olde  men  iust  and  prudent 
Whiche  cgally  dyd  cuery  thynge  descerae 
Wherby  tfieyr  Empyre  became  so  excellent 
But  nowe  a  dayes  he  shall  haue  his  intent 
That  hath  most  golde,  and  so  it  is  befall 
That  aungels  worke  wonders  in  westmynster  hall. 

There  cursyd  coyne  makyth  the  wronge  seme  right 
The  cause  of  hym  that  l3rueth  in  pouertye 
Hath  no  defence,  tuycion,  strength  nor  myght 
Such  is  the  olde  custome  of  this  f aculte 
That  colours  oft  cloke  Justice  and  equyte 
None  can  the  mater  fele  nor  vnderstonde 
Without  the  aungell  be  weyghty  in  his  honde. 

Thus  for  the  hunger  of  syluer  and  of  golde 
Justyce  and  right  is  in  captyuyte 
And  as  we  se  nat  giuen  f  re,  but  solde 
Nouther  to  estates,  nor  sympell  comonte 
And  though  that  many  lawyers  rightwysnes  be 
Yet  many  other  dysdayne  to  se  the  ryght 
And  they  are  suche  as  blynde  Justycis  syght. 

There  is  one  and  other  alleged  at  the  barre 
And  namely  such  as  chrafty  were  in  glose 
Upon  the  laws:  the  clyentis  stande  afarre 
Full  lytell  knowynge  how  the  mater  goose 
And  many  other  the  lawesi  clene  transpose 
Folowynge  the  example,  of  lawyers  dede  and  gone 
Tyll  the  pore  Clyentis  be  etyn  to  the  bone. 

It  is  not  ynough  to  conforme  thy  mynde 

Unto  the  others  faynyd  opynyon 

Thou  sholde  say  trouthe,  so  Justice  doth  the  bynde 

And  also  lawe  gyueth  the  commyssyon 

To  know  hir,  and  kepe  hir  without  transgressyon 

Lyst  they  whome  thou  hast  Juged  wrongfully 

Unto  the  hye  Juge  for  vengeaunce  on  the  crye. 

Perchaunce  thou  thynkest  that  god  taketh  no  hede 

To  mannes  dedys,  nor  workes  of  offence 

Yes  certaynly  he  Knowes  thy  thought  and  dede 

No  thynge  is  secrete,  nor  hyd  from  his  presence 

Wherefore  if  thou  wylt  gyde  the  by  prudence 

Or  thou  gyue  Jugement  of  mater  lesse  or  more 

Take  wyse  mennys  reade  and  good  counsayle  before. 
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Loke  in  what  Balance,  what  weyght  and  what  mesure 

Thou  seruest  other,  for  thou  shall  serued  be 

With  the  same  after  this  lyfe  I  the  ensure. 

If  thou  ryghtwysly  Juge  by  lawe  and  equyte 

Thou  shalt  haue  presence  of  goddes  hy^e  maiestye 

But  if  thou  Juge  amys :  than  shall  Eacus 

(As  Poetis  sayth)  hell  Juge  thy  rewarde  discusse, 

God  is  aboue  and  r^;neth  sempitemally. 
Which  shall  vs  deme  at  his  last  Jugement, 
And  gyue  rewardes  to  echone  egally 
After  such  fourme  as  he  his  lyfe  hath  spent 
Than  shall  we  them  se  whome  we  as  violent 
Traytours :  haue  put  to  wronge  in  worde  or  dcde 
And  after  our  deserte  euen  suche  shall  be  our  mede. 

There  shall  be  no  Bayle  nor  treatynge  of  maynpryse 

Ne  worldly  wysdome  there  shall  no  thynge  preuayle 

There  shall  be  no  delayes  untyll  another  Syse 

But  outher  quyt,  or  to  infemall  Gayle. 

Ill  Juges  so  juged,  Lo  here  theyr  trauayle 

Worthely  rewarded  in  wo  withouten  ende. 

Than  shall  no  grace  be  graunted  ne  space  to  amende. 

The  Enuoy  of  Alexander  Barclay, 
The  Translatour. 

Therefore  ye  youngeStudentes  of  the  Chauncery: 
(I  spdce  nat  to  the  olde  the  Cure  of  them  is  past) 
Remember  that  Justyce  longe  hath  in  bondage  be 
Reduce  ye  hir  nowe  unto  lybertye  at  the  last. 
Endeuer  you  hir  bondes  to  louse  or  to  brast 
Hir  raunsome  is  payde  and  more  by  a  thousande  pounde 
And  yet  alas  the  lady  Justyce  lyeth  bounde. 

Though  your  fore  Faders  haue  take  hir  prysoner 
And  done  hir  in  a  Dongeon  not  mete  for  hir  degre 
Lay  to  your  handes  and  helpe  her  from  daungere 
And  hir  restore  unto  hir  lybertye 
That  pore  men  and  monyles  may  her  onys  se 
But  certaynly  I  fere  lyst  she  hath  lost  hir  name 
Or  by  longe  prysonment  shall  after  euer  be  lame. 


I 


n 


Digitized  by 


Google 


Jl 


ILLINOIS    LAW    REVIEW 

PmUitkti  momtUy  (gxetpt  in  Jmly,  August  uud  Stplmbtr)  by  tkt 
lforttHt§tittu  UutMnUy  JVm 
KathAB  William  MuCtmrnVt  FfuidmAmui  Tftutmtr 

I^aderlo  B.  QttmdVt  Surtlmry  mid  Busiusu  Muuutm 

9«.00  PBfl  YKAII  40  CBNTS    PBfl  NUMBSfl 

EDITOR-IN-CHIEF 
Georgb  p.  Costigan,  Jr. 

BOARD  OF  MANAGING  EDITORS 
Gborgb  p.  Costigan,  Jr.       Hbnry  C.  Hall  Robert  W.  Millar 

Fredbric  B.  Crosslet         Albert  Kocourek  Henry  Schofield 

Charlbs  B.  Elder         Nathan  William  MacChbsnby    John  H.  Wigmorb 

ASSOCIATE  EDITORS 
Of  the  Faculty  and  Bar 

Cecil  Barnes  William  B.  Hale  Elmer  M.  Liessmann 

Howard  F.  Bishop  Ralph  R.  Hawxhurst  Albert  S.  Long 

Allan  J.  Carter  Richard  Y.  Hoffman  Harris  C.  Lutein 

Mitchell  D.Follansbbb  Charles  C.  Hyde  Theodore  E.  Rein 

Iambs  T.  Forstall  Albert  M.  Kales  Stanley  Rich 

Louis  M.  Grebley  William  D.  Kerr  Theodore  Schmidt 

William  H.  Haight  Charles  G.  LmLB 

Of  the  Students 

Louis  G.  Caldwell  James  J.  Fairweather      Paul  E.  Price 

Thomas  H.  Boyd  Peter  Postblnek  Samuel  Segal 

Claude  H.  Coon  Harvey  J.  Carson  John  L.  Turnbull 


In  order  to  insure  freedom  of  utterance  in  the  colunms  of  this 
Revibw,  the  editorial  board  as  a  whole  assumes  no  responsibiliky  for 
seniimenti  expressed  in  its  pages.  All  matters,  including  ediiortals 
and  comments  on  cases,  a/re  signed  by  the  initiids  or  the  full  names 
of  the  writers. 

EDITORIAL  NOTES 


WANTED,  A  CHIEF  JUDICIAL  SUPERINTENDENT. 
Lately  much  has  been  heard  of  "efficiency."     It  is  a  mis- 
used, or  over-used,  or  misapplied  word.    But  it  has  its  proper 
apph'cations.    Judicial  justice  is  one  field  for  it. 

We  have  also  read  much  in  the  Bulletins  of  the  American  Judica- 
ture Society  of  the  need  for  a  Chief  Judicial   Superintendent — 
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instead  of  a  Chief  Judicial  Umpire — ^who  shall  inspect  the  judicial 
transactions  so  as  to  observe  their  failures  and  to  direct  improve- 
ments which  may  prevent  the  recurrence  of  failures. 

At  present  five  or  six  sets  of  persons  are  put  to  work  by  the 
law  to  do  justice  according  to  rules.  But  when  something  goes 
wrong — badly  and  obviously — it  is  no  particular  person's  power, 
duty,  and  responsibility  to  take  hold  promptly,  find  out  where  the 
fault  occurred,  and  endeavor  to  guard  against  repetition  of  such 
failures.  There  are  lawyers  on  both  sides,  a  trial  judge,  twelve 
trial  jurors,  witnesses,  an  appellate  court,  an  attorney-general  and 
state's  attorney,  a  supreme  court  and  legislators.  Comes  a  botched 
result;  a  piece  of  justice  is  turned  out  that  is  palpably  damaged 
goods;  nobody  can  use  it;  time,  labor,  and  materials  were  wasted. 
In  an  efficient  commercial  house,  this  cannot  happen  often.  Sooner 
or  later  in  the  system,  there  is  a  superintendent,  who  finds  out 
what  is  the  source  of  such  defective  results,  and  takes  measures 
(after  various  experiments  and  inquiries,  of  course)  to  prevent  such 
intolerable  occurrences,  which  mar  the  repute  and  undermine  the 
patronage  of  the  house. 

But  in  our  justice  system,  what  happens?  Lawyers,  trial 
judge,  jury,  appellate  court,  attorney-general,  supreme  court, 
legislator — has  any  one  of  them  the  power  and  the  duty  to  inquire 
into  the  botch  and  see  that  something  is  done  to  guard  against 
repetition?  No,  not  one  of  them.  Each  one  has  done  his  con- 
scientious industrious  part  somewhere  along  the  line;  but  he  had 
to  stop  when  his  own  little  part  was  done.  Each  lawyer  pleaded, 
each  witness  testified,  the  jury  voted,  the  trial  judge  ruled,  the 
appellate  court  reversed,  the  supreme  court  reversed  the  appellate 
court,  and  possibly,  somewhile  back,  the  legislator  had  passed 
a  statute.  But  when,  in  spite  of  the  contributions  of  each  one,  the 
net  result  of  the  whole  case  is  a  botch,  a  palpable,  unmistakable, 
useless,  wasteful  botch,  and  you  or  I  take  it  up  in  the  printed  records 
and  see  this,  and  everybody  can  see  it,  and  everybody  realizes 
(parturiunt  mantes,  nascitur  ridiculus  tnus)  that  the  product  turned 
out  by  judicial  justice  is  what  the  lumberman  would  call  "culls" — 
what  happens? 

Nothing. 

Who  comes  down  from  the  superintendent's  office  and  finds 
out  what  was  the  matter? 

Nobody. 

There  is  no  superintendent. 

It  is  nobody's  power  and  duty  to  be  Superintendent  of  Justice. 
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But  it  oughi  to  be.  And,  if  the  reader's  patience  is  not  ex- 
hausted by  finding  the  sermon  put  before  the  text,  here  is  the  text, — 
a  fresh  instance,  taken  from  our  latest  reports,  to*^wit,  Pressley  v. 
BloomingUm  &  Normal  Railway  &  Light  Co,^  and  it  is  last  reported 
in  271  111.  622,  111  N.  E.  511  (Feb.  16,  1916),  thence  going  back 
through  Ms.  App.  (May  26,  1915),  184  App.  113,  164  App.  167,  and 
158  App.  220. 

For  you  must  know  that  this  bit  of  justice's  culls  goes  back 
over  eight  years, — ^and  is  not  ended  yet,  either.  The  man  was  killed 
on  October  26,  1907.  There  have  been  four  trials  in  the  circuit 
court,  and  the  judgment  has  once  more  been  reversed  and  the 
cause  remanded  for  still  another  trial. 

First,  let  us  sum  up  the  facts,  and  then  let  us  give  the  chro- 
nology of  this  laborious  but  futile  effort  of  justice. 

Facts:  (1)  The  B.  &  N.  R.  &  Light  Co.  generated  electricity 
for  sale.  (2)  This  electricity  was  sold  to  the  U.  Gas  &  Electric 
Co.,  and  went  out  over  a  high-power  street- wire  owned  and  con- 
trolled by  the  latter.  (3)  A  telephone  wire  hanging  in  the  street 
above  the  U.  G.  &  E.  wire  fell  on  it  and  made  a  short  circuit;  the 
K.  B.  Telephone  Co.  was  supposed  to  own  the  fallen  wire,  but 
turned  out  not  to  own  it;  whether  the  U.  G.  &  E.  wire  was  ade- 
quately insulated  was  an  issue.  (4)  The  city  of  Bloomington  had 
street-lamp  wires  in  the  vicinity,  and  the  telephone  wire  trans-^ 
mitted  the  high-power  current  to  the  lamp-wire.  (5)  The  time 
being  daylight,  when  the  city's  current  was  shut  off,  a  city  employee, 
P.,  was  trimming  the  city  lamp,  and  was  killed  by  the  transmitted 
current.     His  administratrix  brought  suit  for  the  death. 

First  trial  (Presley  v,  Kinlock-Bloomington  Telephone  Co., 
158  111.  App.  220).  The  administratrix  sued  the  Telephone  Com- 
pany, the  B.  &  N.  R.  &  Light  Co.,  and  the  B.  &  N.  R.  Electric  & 
Heating  Co.  Verdict  for  $10,000.  After  verdict,  suit  dismissed 
as  to  the  Electric  &  Heating  Co.,  and  judgment  for  $7,000  (re- 
mittitur of  $3,000)  entered  against  the  other  two  defendants. 
Reversed  by  the  Appellate  Court,  Third  District,  on  two  grounds: 
(1)  The  defendant  was  not  allowed  to  contradict  the  plaintiff's 
evidence  as  to  the  proper  and  approved  method  of  guarding  high- 
tension  wires  from  falling  upper  wires;  (2)  The  plaintiff's  given 
instructions  as  to  the  extent  of  responsibility  of  the  several  defend- 
ants for  defective  wires,  and  as  to  the  amount  of  damages,  were 
erroneous  in  law.  Heard  in  the  Appellate  Court  May,  1909; 
opinion  filed  October  18,  1910. 

Second  trial  {Pressley  v.  Kinloch-BloomingtonJTelephone  Co., 
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164  111.  App.  167).  Judgment  for  $9,000.  Reversed  on  the  ground 
that  there  was  no  evidence  that  the  Telephone  Co.  owned  or  con- 
trolled the  telephone  wire,  and  that  although  the  verdict  as  against 
the  Railway  Co.  was  "not  unwarranted",  yet  since  the  judgment 
was  against  both  defendants,  the  reversal  must  be  as  to  both. 
Heard  in  the  Appellate  Court,  May,  1911;  opinion  filed  Oct.  20, 
1911;  rehearing  denied  Dec.  8,  1911. 

Third  trial  (Pressley  v.  K.  B.  Telephone  Co,  and  B.  6fN.R.6r 
Light  Co.,  184  111.  App.  113).  Verdict  and  judgment  for  $4,500 
against  both  defendants.  Reversed,  on  the  grounds  (1)  as  before, 
that  there  was  no  proof  of  the  Telephone  Co.'s  ownership  of  the 
wire  that  fell,  and  (2)  therefore,  as  before,  the  judgment  being 
joint,  it  must  be  reversed  as  to  both  defendants.  Heard  in  the 
Appellate  Court  October  1912;  opinion  filed  Oct.  16, 1913;  rehear- 
ing denied,  Nov.  5,  1913. 

Fourth  trial:  Case  dismissed,  before  trial,  as  to  the  Telephone 
Co.  Judgment  against  the  B.  &  N.  R.  &  Light  Co.,  $4,187.  Judg- 
ment affirmed,  on  May  26,  1915,  by  the  Appellate  Court.  (Digest 
of  Appellate  opinions.  111.  L.  Rev.,  X,  28).  Judgment  reversed 
and  cause  remanded  (opinion  on  Feb.  16,  1916)  by  the  Supreme 
Court.  Grounds:  (1)  mistake  of  pleading,  because  the  plaintiff's 
replication  to  the  defendant's  second  additional  plea  committed  a 
departure  from  the  declaration,  in  alleging  a  duty  to  shut  off  the 
current,  instead  of  a  duty  to  inspect  and  repair  the  wire;  (2)  error 
of  ruling  on  proc^  by  the  trial  court,  on  the  issue  of  defective  insula- 
tion, in  refusing  a  peremptory  direction  of  a  verdict  for  lack  of 
evidence  of  defect. 

Fifth  trial:    19—. 

Sixth  trial:    ? 

Now,  we  do  not  pretend  to  assert  that  justice  plainly  points 
here  to  either  party  as  deserving  a  judgment  on  the  merits  of  fact 
and  law.  There  is  ground  for  arguing  that,  in  the  matters  of 
substantive  law  and  procedure  involved,  as  well  as  in  the  hsmdling 
of  the  case,  defects  are  apparent.  But  we  do  assert  this:  That 
justice  requires  that  a  case  of  this  kind  be  tried  out  and  settled 
without  taking  five  trials,  four  or  five  appeals,  and  nine  years  of 
time.  We  assert  that  such  a  product  as  this,  judged  by  the  reason- 
able standards  of  efficiency,  is  simply  a  botch.  Whether  the  standard 
of  efficiency  be  the  industrial  one  of  a  modem  department  store, 
or  the  ideal  one  of  Plato's  Republic,  such  a  result  measures  intd  the 
culls  dass  by  any  standard,  and  should  cause  us  to  reflect  seriously 
on  Our  system. 
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Nor  do  we  assert  that  the  fault  lay  in  any  particular  quarter, 
whether  in  the  law,  or  the  lawyers,  or  the  witnesses,  or  the  clerks, 
and  sheriffs,  or  the  juries,  or  the  judges.  Very  likely  it  was  the 
fault  of  nobody  in  particular.  We  don't  know.  Probably  nobody 
knows. 

But  our  only  point  is  that  it  is  nobody's  duly  and  power  to  find 
out. 

What  we  preach  is  a  Chief  Judicial  Superintendent,  who 
shall  have  the  power  and  the  duty  to  inquire  into  each  and  every 
sort  of  botch-product  of  our  justice-system,  and  to  take  measures 
to  improve  it  against  the  recurrence  of  such  failures.  When  the 
people  of  Illinois  bring  themselves  to  permitting  and  demanding 
such  an  innovation,  they  will  be  in  a  fair  way  of  getting  substantial 
improvements  in  their  justice, — ^but  not  before  then. 

J.  H.  W. 
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Negligence — Liability  of  Vendor  of  Electricty  for 
Damage  Caused  by  Vendee's  Negligent  Wiring. — "Common- 
ly/' said  Mr.  Justice  Holmes,  in  one  of  his  philosophical  opinions, 
"when  a  new  control  comes  in,  the  former  responsibility  is  at  an 
end."  {Glynn  v.  Central  R.  Co.,  175  Mass.  510,  56  N.  E.  698). 
"When  a  person  is  to  be  charged  because  of  the  construction 
or  ownership  of  an  object  which  causes  damage  by  some  defect, 
commonly  that  liability  is  held  to  end  when  the  control  of  the 
object  is  changed. " 

Apply  this  to  the  manufacture  and  sale  of  an  electric  current. 
The  msJcer  generates  it  at  the  dynamo-building,  where  there  is  a 
meter  and  a  cut-off;  the  distributor  receives  it,  by  another  meter 
and  cut-off,  on  a  wire-system,  which  he  owns  and  controls,  going 
through  the  streets.  One  of  these  wires  is  defectively  insulated 
or  guarded,  so  that  the  fall  of  a  third  person's  telephone  wire 
makes  contact  and  transmits  a  lethal  current  to  a  fourth  person's 
wire,  on  which  a  fifth  person  is  lawfully  working.  The  worker  is 
killed.  Is  the  generating  party  responsible  for  the  result?  (Pressley 
V.  Bloomington  &r  Normal  Railway  &r  Light  Co.,  271  111.,  622, 
111  N.  E.  511,  February  16,  1916).  The  Supreme  Court  of  Illinois, 
answers  this  question  in  the  negative,  following  Hoffman  v.  Leaven- 
worth Light,  Heat  &r  Power  Co.,  91  Kan.  450,  138  Pac.  632),  one  of 
the  few  prior  decisions  on  the  subject. 

What  are  the  conditions  that  affect  liability?  Be  it  noted 
that  the  defective  wire  is  not  the  intrinsic  cause  of  the  harm 
(even  assuming  that  an  unguarded  high-current  wire  is  defective 
from  the  mere  fact  it  is  crossed  above  by  a  telephone  wire  which 
may  sometime  break  and  fall).  The  dangerous  element  is  the  wire 
plus  the  current.  Of  these  two  items  the  transmitter  supplies 
and  owns  the  wire,  and  controls  by  cut-off  the  current;  the  generator 
also  controls  the  current.  Thus  the  dangerous  element  as  a  whole 
is  controllable  by  either,  the  wire  part  of  it  is  controllable  by  one 
only. 

The  two  conditions  which  affect  liability  are  (1)  the  control, 
(2)   the  knowledge  of  the  danger,  either  actual  or  obtainable. 

(1)  Ordinarily,  control,  where  the  element  is  dangerous,  is 
enough  to  make  liability.  Here,  for  instance,  the  transmitter 
vendee,  owning  and  controlling  both  wire  and  current,  would  be 
liable,  because  by  his  control  he  could  obtain  knowledge,  and  should 
have  done  so,  of  the  defective  condition.  But  the  generator  had 
control  of  one  item  only,  viz.:  the  current,  and  had  no  control  of 
the  wires  and  thus  no  right  and  therefore  no  duty  to  inspect  them 
and  by  inspection  to  obtain  knowledge.  Thus  this  seems  to  be 
an  exceptional  case — an  exception  to  Justice  Holmes'  general 
statement — ^in  that  though  control  of  one  item  of  danger  remains 
in  the  generator's  hands,  yet  it  is  not  a  control  that  should  carry 
responsibility. 
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(2)  The  second  condition,  knowledge  of  the  danger,  was  not 
found  in  fact;  if  it  had  been,  the  maker  would  have  been  liable. 

Nor  is  it  a  case  for  imputing  obtainable  knowledge,  because 
this  could  be  obtained  only  by  inspection,  and  to  require  the  vendor 
to  inspect  the  vendee's  apparatus  does  not  seem  reasonable. 

Such  appears  to  have  been  the  doctrine  of  the  opinion,  some- 
what expanded  and  transmogrified,  to  be  sure,  but  not  altered  in  its 
essence. 

J.  H.  W. 

Corporations — Ultra  Vires  Acts — Public  Policy. —  North 
Ave.  B.  &  L,  Association  v.  Huber,  270  111.,  75,  illustrates  how  a  bad 
doctrine  may  in  the  course  of  time  drive  law  and  justice  to  opposite 
poles.    A  corporation,  having  no  power  to  loan  its  funds  to  others 
than  its  members,  is  denied  the  right  to  foreclose  a  defaulted  mor- 
gage  which  it  had  purchased.    The  case  involved  two  problems, 
(1)  The  power  of  the  corporation,  (2)  The  penalty  for  an  abuse 
of   power.    One    rebels    at  the  court's  narrow  view  of  the  first 
problem.    Corporate  powers  cannot  be  measured  with  a  yard  stick. 
They  are  as  varied  as  are  human  activities,  and  require  for  their 
interpretation   broad   and   sympathetic   business   understanding. 
Today  the  citizen  encounters  the  corporation  wherever  he  partici- 
pates in  human  activities.     In  his  religious,  charitable,  political 
and  business  activities,  the  corporation  is  one  of  his  most  potent 
and  useful  instrumentalities.     He  has  the  right,   therefore,   to 
insist  that  so  far  as  possible  the  courts  shall  not  create  or  leave  open 
for  him  pitfalls  into  which  he  will  be  constantly  straying  unless  led 
by  tiie  hand  of  one  learned  in  the  law.    Can  it  fairly  be  said  that  in 
dealing  with  the  problem  of  ultra  vires  our  courts  have  met  his 
demand?  Must  he  not  only  thus  be  led, but  is  it  not  almost  the  case 
of  the  blind  leading  the  blind?    The  law  of  ultra  vires  as  developed 
by  our  American  courts,  far  from  encouraging  righteousness  (which 
we  assume  to  be  one  of  the  law's  highest  aims)  makes  for  unright- 
eousness.   The  plea  of  ultra  vires,  whether  invoked  by  or  against 
the  corporation,  is  usually  opposed  to  good  ethics  and  morality. 
The  books  are  full  of  cases  of  shocking  injustice  resulting  from  its 
use.    The  doctrine  of  ultra  vires  is  one  of  the  most  unfortunate 
contributions  our  courts  have  made  to  American  jurisprudence. 
It  finds  its  source  not  in  any  statutory  enactments,  but  in  an  almost 
instinctive  antagonism  in  the  minds  of  judges,  to  an  expansion 
of  corporate  powers.     The  development  of  this  antagonism  in 
England  is  easy  to  understand.   The  English  attitude  to  the  modem 
business    corporation    was    non-receptive.      Incorporation    until 
1862  was  difficult  and  costly.    English  business  resorted  to  all  sorts 
of  devices  to  obtain  the  advantage  of  corporate  existence,  which 
Parliament  granted  quite  grudgingly,  and  when  general  incor- 
poration did  come  with  the  enactment  of  the  Companies  Act  of 
1862,  there  set  in  a  tendency  to  strict  construction;  witness  the 
clear  distinction   between   the  general   capacity  of  the  charter 
company  and  the  limited  capacity  of  the  statutory  company. 
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In  the  United  States,  however,  the  corporation  found  a  ready 
welcome,  legislatures  incorporated  freely,  and  to  facilitate  the 
process  very  early  enacted  general  incorporation  laws,  so  that  the 
privilege  might  bie  open  to  all  citizens  on  equal  terms.  But  there 
developed  in  the  United  States  an  anxiety,  not  perhaps  consciously 
expressed,  but  nevertheless  apparent,  lest  the  corporation  become  a 
dangerous  power  in  the  community,  an  anxiety  becoming  more  and 
more  pronounced  as  corporations  increased  in  number,  and  gained 
in  wealth  and  power,  and  reaching  its  greatest  intensity  as  the 
corporation  became  a  ready  instrument  in  the  formation  of  the 
modem  trust  or  monopolistic  combination.  The  fruit  of  this 
anxiety  was  a  tendency  on  the  part  of  the  courts  to  curb  the  cor- 
poration, upon  the  theory  that  an  abuse  of  corporate  power  is 
per  se  against  public  policy.  Public  policy  is  a  much  abused  term. 
It  has  covered  up  many  sins  of  omission  and  commission,  it  is  almost 
always  debatable,  and  for  that  very  reason  a  rather  unstable 
foundation  upon  which  to  rest  a  very  solid  structure. 

A  very  superficial  analysis  should  show  how  fundamentally 
false  is  the  notion  that  an  exercise  of  corporate  power  in  excess  of 
charter  power  is,  because  of  the  very  fact  of  excess,  against  public 
policy.  So  called  ultra  vires  acts  may,  for  convenience,  be  divided 
into  the  following  classes: 

1.  Acts  in  disobedience  of  express  statutory  mandate. 

2.  Acts  in  violation  of  an  established  public  policy. 

3.  Acts  which  are  not  within  the  express  or  implied  powers 

contained  in  the  statute  and  charter,  or  certificate  of 
incorporation. 

The  first  two  are  not  properly  ultra  vires  acts.  They  are 
illegal,  but  ultra  vires  only  in  the  sense  that  the  corporation,  no 
more  than  an  individual,  may  disobey  statutory  mandate,  or  violate 
public  policy.  And  the  courts  in  dealing  with  corporate  acts  of 
these  two  classes  should  determine  their  validity,  or  the  conse- 
quence of  their  invalidity,  free  from  any  consideration  that  they  are 
at  the  same  time  unauthorized  by  the  corporate  charter.  An  ex- 
cellent illustration  of  this  can  be  found  in  the  case  of  Central  Trans- 
portation Co.  V,  Pullman  Palace  Car  Co.,  139  U.  S.,  24.  The  lease 
in  that  case  was  declared  void,  (1)  because  the  lease  itself  was  against 
public  policy,  (2)  because  the  corporation  had  exceeded  its  charter 
powers.  If  the  first  reason  is  good,  then  the  second  is  of  no  conse- 
quence. If  it  is  not  good,  then  the  court  is  forced  to  say  that  the 
act,  though  in  itself  not  in  violation  of  any  public  policy,  is  against 
public  policy  because,  forsooth,  the  corporation  did  not  take  the 
precaution  by  an  easily  obtainable  amendment  to  its  charter  or 
articles  of  incorporation  to  include  the  power  with  its  other  powers. 

This  brings  us  to  the  absurdity  of  the  whole  modem  doctrine 
of  ultra  vires. 

Every  general  incorporation  act  defines  for  what  purposes  a 
corporation  may  be  organized,  and  this  involves,  of  course,  by 
implication  every  power  which  a  corporation  may  exercise.  To  the 
extent,  then,  that  any  purpose  is  withdrawn,  or  any^  power  is 
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deniedt  this  constitutes  a  clear  declaration  that  it  is  forbidden, 
and  its  inclusion  or  exercise  is  gainst  public  policy.  As  to  everything 
dse  the  choice  rests  entirely  with  the  corporation  and  its  members. 
The  state  and  public  are  not  in  the  slightest  degree  involved.  The 
object,  the  powers  are  lawful,  the  state  welcomes  their  exercise. 

It  seems  manifest  that  a  different  treatment  should  be  accorded 
acts  which  the  state  has  forbidden,  and  acts  which  the  state  has 
welcomed.  But  it  may  be  said  the  state,  though  it  welcomes  the 
inclusion  of  ^  the  particular  purpose  in  a  charter,  has  imposed 
certain  conditions  before  it  may  be  enjoyed,  and  until  they  are  per- 
formed the  purpose  is  unlawful.  First  amend,  then  the  corporation 
may  act.  There  might  be  force  in  this  argument  were  it  not  for 
the  almost  universal  recognition  of  the  de  facto  corporation,  and  its 
immunity  from  collateral  attack.  Such  an  organization  admittedly 
has  failed  to  comply  with  the  conditions  precedent  to  the  exercise 
of  any  corporate  power,  and  yet  it  may  umolested  exercise  all  its 
powers,  even  that  of  eminent  domain,  until  the  state  interferes. 

No,  the  fact  is  that  the  courts  in  their  failure  to  make  this 
distinction  have  made  a  sorry  mess  of  the  whole  business  of  cor- 
porate powers,  so  that  today,  the  layman,  the  lawyer,  however 
conscientiously  he  desires  to  conform  to  the  law,  is  at  the  mercy 
of  a  narrow  judical  interpretation  of  what  is  after  all  in  tiie  main  a 
matter  of  sound  business  judgment  amd  discretion. 

This  brings  us  back  to  the  case  which  we  started  to  discuss 
(1)  The  power  of  the  Building  and  Loan  Association  to  invest  its 
funds  in  a  real  estate  mortgage.  We  start  with  the  assumption 
that  die  court's  interpretation  of  the  act  for  the  incorporation  of 
Homestead  Loan  Societies  clearly  denies  to  them  the  right  to 
loan  funds  to  non-members.  No  reasonable  mind  can  quarrd  with 
the  court  on  that  proposition.  These  societies  are  given  peculiar 
privileges  which  ordinary  lenders  are  denied,  and  solely  because 
they  are  mutual  cooperative  organizations.  Their  loans,  which 
would  ordinarily  be  usurious,  are  not  so  in  fact,  because  the  borrower 
himself  becomes  a  beneficiary  of  the  usurious  interest.  It  neces- 
sarily follows  that  the  legislature  has  clearly  implied  that  loans 
to  non-members  must  not  be  made,  and  that  no  such  purpose  or 
power  could  by  original  or  amendatory  inclusion  be  inserted  in  the 
articles^ 

Again,  no  device  to  circumvent  this  denial  of  power  could  be 
sustained,  and  therefore  a  so-called  purchase  of  a  mortgage  loan 
through  the  medium  of  a  stranger  who  was  in  fact  the  mere  agent 
of  the  corporation  in  thus  lending  its  funds  could  not  make  the  un- 
lawful employment  of  its  funds  lawful. 

But  does  it  follow  that  the  purchase  in  good  faith  of  a  mortgage 
with  surplus  or  idle  funds  is  equally  unlawful?  If  so,  where  shdl 
the  line  be  drawn?  Would  the  purchase  of  a  municipal  or  a 
railroad  bond,  be  unlawful,  or  perchance  the  deposit  of  the  fund 
in  a  savings  bank?  Does  not  this  reductio  ad  absurdum  indicate  a 
fallacy  somewhere  in  the  arbitrary  declaration  by  the  court  of  the 
illegality  of  the  transaction,  without  a  further  investigation  of 
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the  good  faith  of  the  purchase?  Universities,  hospitals,  and  other 
eleemosynary  corporations,  are  not  organized  to  lend  money,  and 
yet  no  one  disputes  their  power  to  employ  their  endowment  funds 
by  way  of  loans  and  purchase  of  securities.  A  mercantile  corpora- 
tion is  not  organized  to  lend  its  funds  on  mortgages,  and  yet  would 
the  court  deny  it  the  right  to  invest  its  surplus  temporarily  in 
securities,  mortgage  or  otherwise?  The  manner  of  the  employ- 
ment of  idle  funds  is  a  matter  for  sound  business  judgment,  not  for 
judicial  interpretation.  To  the  extent,  therefore,  that  this  deci- 
sion brands  such  a  bona  fide  purchase  even  by  a  Building  and  Loan 
Association  as  unlawful,  it  seems  unfortunate. 

(2)  This  brings  us  to  the  penalty  imposed  by  the  court, 
to  wit,  the  denial  of  the  right  to  foreclose.  What  has  already  been 
said  indicates  the  line  of  approach  to  this  problem.  Had  the  loan 
been  direct  to  the  mortgagor  by  the  corporation,  the  court  might 
stand  on  solid  logical  ground  in  refusing  to  foreclose  the  mortgage, 
and  would  consistently  be  following  its  own  previous  decisions. 
Having  adopted  the  view  that  an  ultra  vires  contract  is  illegal  and 
void  (National  Home  B.  6f  L,  Ass'n  v.  Home  Savings  Bank,  181  111., 
35),  it  would  be  anomalous  for  a  court  of  equity  to  enforce  the  ille- 
gal contract,  though  that  anomaly  seemed  to  have  no  terror  for 
the  United  States  Supreme  Court,  National  Bank  v.  Mathews,  89 
U.S..  621. 

But  the  decision  goes  far  beyond  this,  and  holds  that  a  con- 
tract lawful  in  itself  cannot  be  enforced  because  the  corporation  in 
becoming  the  owner  of  the  mortgage  committed  an  unlawful  act. 
Where  else  in  the  law  can  be  found  so  peculiar  a  doctrine,  that 
a  court  will  inquire  into  the  method  of  the  acquisition  of  property, 
when  enforcing  the  rights  of  ownership?  For  instance,  suppose 
Jones  had  acquired  the  same  note  and  mortgage  as  a  result  of  a 
game  of  chance,  would  a  court  of  equity,  at  the  instance  of  a 
stranger  to  the  game,  deny  his  ownerehip  because  of  the  illegal 
method  of  acquisition?  The  only  justification  for  such  a  rule  as 
against  the  corporation  would  be  that  the  title  to  the  mortgage  did 
not  pass.  There  is  little  if  any  warrant  for  such  a  doctrine;  on  the 
contrary,  the  overwhelming  weight  of  authority  in  the  United 
States  is  against  it ;  not  only  that,  but  justice  and  reason  are  against 
it. 

^  An  ultra  vires  acquisition  of  land,  generally  throughout  the 
United  States,  vests  title  in  the  corporation,  even  in  Illinois,  not- 
withstanding the  peculiar  exception  there  found  when  there  is  an 
express  quantitative  limitation.  St.  Peter's  Roman  Catholic 
Church  V.  Germain,  104  111.,  440.  A  collateral  attack  upon  the 
validity  of  the  title  based  upon  a  mere  ultra  vires  acquisition,  not 
upon  an  express  statutory  prohibition,  with  the  penalty  of  invalid- 
ity attached,  (even  with  such  a  penalty  the  legislative  intent  to 
render  the  conveyance  void  must  be  unmistakable,  Fritts  v.  Palmer, 
132  U.  S.,  282),  has  never  found  favor  in  the  United  States.  The 
very  absence  of  authority  as  to  the  permissibility  of  such  an 
attack  upon  the  ultra  vires  acquisition  of  personal  property,  indi- 
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cates  the  general  acquiescence  in  the  same  rule  as  to  this  form  of 
property.  Any  other  rule  would  be  intolerable.  Unfortunate 
as  is  the  rule  in  Illinois  and  other  states  that  an  ultra  vires  contract, 
even  though  fully  performed,  may  be  collaterally  attacked,  the 
extension  of  this  rule  to  embrace  a  collateral  attack  upon  the  title 
acquired  as  a  result  of  an  executed  ultra  vires  contract,  would 
plague  not  merely  the  corporation,  which  the  court  seeks  to  punish, 
but  the  community  which  the  court  seeks  to  protect.  The 
law  of  ultra  vires  has  brought  confusion  enough  into  the  business 
community,  and  its  further  drastic  extension  for  the  purpose  of 
compelling  good  corporate  behavior  had  better  be  left  to  statutory 
rather  than  judicial  regulation. 

When  one  reviews  the  history  of  the  attempt  by  the  courts 
to  curb  corporate  excesses  by  the  use  of  the  doctrine  of  uUra  vires, 
one  must  admit  that  it  has  been  a  failure.  Corporations,  though 
they  have  been  dubbed  ''artificial  entities,  invisible,  intangible  and 
existing  only  in  contemplation  of  law,"  are  none  the  less  aggrega- 
tions of  living,  thinking,  striving  human  beings.  They  follow  the 
line  of  least  resistance,  and  when  they  encounter  hostility,  statutory 
and  judicial,  they  remove  themselves  as  far  as  they  can  from  its 
influence.  And  so  we  see  corporations,  great  and  small,  running 
for  protection  to  small  but  generous  states,  like  Delaware,  West 
Virginia,  Nevada,  and  others,  which  endow  them  with  unlimited 
power  and  privilege  and  to  the  extent  to  which  such  shelter  does 
not  give  them  complete  protection,  they  continue  to  act  ultra  vires 
where  business  necessity  or  gain  requires,  assuming  the  conse- 
quences as  a  part  of  the  ordinary  risks  of  business. 

It  is  to  be  hoped  that  some  day  the  legislatures  of  the  various 
states,  particularly  of  Illinois,  will  revise  their  antiquated  corpora- 
tion laws,  and  in  so  doing  will  apply  the  pruning  knife  to  the  law 
of  ultra  vires. 

C.  G.  L. 

Carriers — Carmack  Amendment. — In  Looney  v,  Oregon 
Short  Line  R.  R.  Co.,  271  111.  538,  the  Supreme  Court  held,  re- 
versing the  Appellate  Court,  that  the  defendant,  a  second  carrier, 
was  not  liable  under  the  Carmack  Amendment  for  injury  to  the 
goods,  occurring  on  the  line  of  a  succeeding  carrier,  notwithstanding 
that  the  second  carrier  on  receiving  the  goods  from  the  initial  carrier, 
took  up  the  original  bill  of  lading,  issued  by  the  intial  carrier,  and 
issued  a  new  one  for  the  remainder  of  the  transportation.  The 
Appellate  Court  deemed  that  the  issuance  of  the  new  bill  of  lading 
created  a  new  contract  of  interstate  transportation  in  which  the 
defendant  carrier  was  the  initial  carrier  under  the  Carmack  Amend- 
ment. Looney  v.  Oregon  Short  Line  R.  R.  Co.  192  111.  App.  273. 
The  Supreme  Court  repudiates  their  view,  and  holds  that  under 
the  wording  of  the  Carmack  amendment  the  carrier  originally 
receiving  the  goods  for  interstate  transporatation  is  the  only  one 
upon  whom  liability  is  imposed  by  the  act  for  the  entire  trans- 
portation.   The  court  holds  that  the  purpose  of  the  act  was  to 
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afford  shippers  a  remedy  against  the  first  carrier,  in  the  case  of 
interstate  transportation  over  lines  of  connecting  carriers,  where 
the  responsibility  for  loss  or  injury  to  goods  would  be  hard  to  locate, 
and  that  the  ruling  of  the  appellate  court  was  not  in  harmony 
with  this  purpose.  The  Supreme  Court  approves  and  follows  the 
case  of  Hudson  v.  Chicago,  etc.  R.  R.  Co.  226  Fed.  38,  which  had 
declined  to  follow  the  opinion  of  the  Appellate  Court,  and  had 
ruled  in  accordance  with  the  opinion  of  the  Supreme  Court. 

L.  M.  G. 

Purchase  for  Value  Without  Notice — ^Value — Evidence. 
—In  McGuire  v.  Gilbert,  270  111.  160,  the  state  Supreme  Court 
held  that  a  grantee  of  land  seeking  to  defeat  the  equitable  interest 
of  a  third  person,  valid  as  against  the  grantor,  on  the  ground  that 
he,  the  grantee,  purchased  the  land  and  acquired  the  legal  title 
thereto  for  value  and  without  notice  of  the  equitable  interest, 
has  the  burden  of  proving  both  that  he  paid  value  and  that  he  had 
no  notice.  The  court  also  held  that  the  recital  of  a  valuable  con- 
sideration in  the  deed  to  the  grantee  was  not  sufficient  proof 
that  he  actually  paid  value. 

L.  M.  G. 

Pleading — ^Statute  of  Limitations — Perbianent  or  Tem- 
porary Injury — Plea  of  Non  Accrevit. — Wheeler  v.  Sanitary 
District  of  Chicago,  270  III.  461 ,  presents  a  question  of  the  application 
of  the  rule  as  to  pleading  the  statute  of  limitations  adopted  in 
Vette  V.  Sanitary  District  of  Chicago,  260  111.  432.  In  the  latter  case 
it  was  said:  ''In  an  action  brought  to  recover  damages  for 
a  permanent  injury  to  real  estate  the  formal  plea  of  the  Statute  of 
Limitations  [viz.,  that  the  cause  of  action  did  not  accrue  within  five 
years]  may  be  interposed  and  a  demurrer  will  not  lie.  On  the  other 
hand  if  ♦  ♦  *  a  suit  is  brought  to  recover  damages  for  a 
temporary  injury  to  real  estate  or  for  a  continuing  trespass  allep^ed 
to  have  occurred  within  five  years,  then,  if  the  Statute  of  Limita- 
tions is  pleaded,  the  mere  formal  plea  is  not  sufficient  but  special 
facts  must  be  set  up  to  show  wherein  the  suit  is  barred,  as,  for  in- 
stance, facts  which,  if  proven,  would  show  that  the  injury  for  which 
recovery  is  sought  was  a  permanent  injury,  and  not,  as  the  declara- 
tion alleged,  a  temporary  one."  From  the  subsequent  language 
of  the  opinion,  we  take  the  rule  to  be  that  where  the  declaration 
shows  that  the  plaintiff  is  proceeding  for  injuries  which  are  the 
consequential  result  of  a  permanent  injury  sustained  before  the 
statutory  period,  i.  e.,  discloses  that  the  plaintiff's  case  is  barred, 
then  the  plea  of  non  accredit  is  good,  but  if  the  fact  of  a  precedent 
permanent  injury  of  which  the  grievances  alleged  are  but  the 
consequential  result  must  be  shown  by  the  defendant,  then  this 
fact  must  be  specially  alleged.  No  such  rule  can  be  found  in  any 
of  the  common  law  books.  ''From  the  passage  of  the  statute 
down  to  the  present  case,"  said  Abbott,  C.  J.,  in  Dyster  v.  BaUye 
(1820)  3.  B.  &  AM.  448,  ''the  invariable  form  of  pleading  the  statute 
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to  an  action  upon  the  case  for  a  wrong  *  *  *  has  been  to 
allege  that  the  cause  of  action  did  not  accrue  within  six  years  next 
before  the  commencement  of  the  suit."  To  be  sure,  the  distinction 
between  permanent  and  temporary  injuries  in  the  sense  implied 
in  the  holding  appears,  for  the  first  time,  to  have  been  formulated 
by  the  Supreme  Court  of  New  Hampshire  in  Troy  v.  Cheshire 
Railroad  Co.  (1851)  23  N.  H.  (3  Post.)  83,  but  that  doctrine  con- 
cerns what  is  merely  one  aspect  of  the  general  question  as  to  when 
the  cause  of  action  is  created  by  the  original  tortious  act  and  when 
by  the  ensuing  damage.  In  none  of  the  English  cases  where  this 
question  was  involv^  can  there  be  discovered  any  trace  of  a 
requirement  that  a  plea  of  the  statute  set  out  special  facts.  See 
Howell  V.  Young  (1826)  5  B.  &  C.  269;  Viollett  v.  Simpson  (1857) 
8  E.  &  B.  344;  and  the  leading  case  of  Bonomi  v.  Backhouse  (1858) 
E.  B.  &  E.  622,  sub  nam.  Backhouse  v.  Bonomi  (1861)  9  H.  L. 
Cas.  503. 

The  truth  is  that  the  rule  is  based  on  a  misconception  of  the 
office  of  the  plea.  What  apparently  has  happened  is  that  the  court, 
misled  by  considerations  relating  to  pleading  the  statute  to  an 
amended  count  introducing  a  new  cause  of  action,  has  proceeded 
on  the  theory  that  the  plea  of  nan  accrevit  can  never  be  good  unless 
the  record  shows  it  to  be  well  founded.  In  the  case  of  an  amended 
count  introducing  a  new  cause  of  action,  the  necessities  of  the 
peculiar  procedural  situation  there  developed  has  required  it  to  be 
held  that,  on  demurrer  to  the  plea,  the  question  of  whether  or  not 
the  cause  of  action  is  barred  is  determinable  by  the  court,  as  a 
question  of  law,  from  a  comparison  of  the  original  and  amended 
couMts.  Fish  V.  Farwell,  160  111.  236.  But  that  is  something 
quite  different  from  determining  whether  the  plea  is  well  founded 
or  not  by  an*  examination  of  the  allegations  in  the  single  count  to 
which  it  is  opposed.  From  the  rule  as  laid  down  it  would  logically 
follow  that,  if  a  declaration  on  a  promissory  note  so  alleged  the  date 
of  its  maturity  that  the  action  appeared  to  be  barred,  the  general 
plea  would  be  good,  whereas  if  the  date  alleged  was  within  the 
statutory  period,  the  defense  could  only  be  by  a  plea  specially 
stating  the  date  for  whidi  the  defendant  contends;  Such  mani- 
festly is  not  the  law, — and  yet  the  cases  are  identical  in  principle. 
Were  it  possible  to  take  advantage  on  demurrer  to  the  declaration 
of  the  fact  that  its  allegations  disclosed  a  barred  cause  of  action 
there  would  be  some  approximation  to  correctness  in  a  holding  of 
the  kind  under  discussion,  but  the  rule  has  long  been  otherwise. 
Bremianv.  Evelyn  (1675)  C.  B.,  cited  in  Lee  v.  Rogers  (1675)  1 
Lev.  110;  Gould  v.  Johnson;  (1702)  2  Ld.  Raym  838;  Guntonv 
Hughes  (1899)  181  111.  154. 

In  the  absence  of  any  citation  of  authority  in  support  of  the 
holding,  its  genesis  can  only  be  the  subject  of  conjecture.  In 
Jon€s  V.  Sanitary  District  of  Chicago  (1912)  252  111.  191,  a  plea 
settings  out  special  facts  was  employed,  but  there  is  no  discussion 
as  to  the  reason  for  its  use.  We  strongly  suspect,  however,  that  the 
doctrine  of  the  VelU  case  was  derived  from  Jenks  v,  Lansing 
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Lumber  Co.  (1896)  97  Iowa  342.  In  that  case  the  answer  allep^ed 
''that  the  cause  of  action  set  out  in  the  third  count  of  plaintiff's 
petition  [one  alleging  a  continuing  nuisance]  arose  and  occurred  to 
her  more  than  five  years  before  the  commencement  of  this  suit,  and  is 
barred  by  the  statute  of  limitations."  A  demurrer  to  this  was 
sustained  by  the  lower  court.  "The  division  of  the  answer  to 
which  the  demurrer  was  sustained,"  said  the  Supreme  Court, 
"was  intended  to  apply  to  a  case  where  permanent  structures  are 
erected,  and  the  damage  is  original,  and  the  statute  commences  to 
run  at  once.  *  *  *  If  it  was  the  purpose  to  present  that 
question,  the  answer  should  have  set  out  the  facts  upon  which 
it  relied,  as  a  bar  to  the  action.  The  defense  of  the  statute  of 
limitations  is  an  affirmative  one  and  the  party  pleading  it  must 
affirmatively  show  the  facts  constituting  the  bar.  Harlin  v. 
Stevenson,  30  Iowa  371;  Tredway  v.  McDonald,  51  Iowa  663. 
*  *  *  The  answer  is  but  the  statement  of  a  legal  conclusion, 
and  the  demurrer  thereto  was  rightfully  sustained."  Thus,  from 
all  appearances,  a  single  effect  of  what  seems  to  be  a  general 
rule  of  pleading  the  statute  under  the  Iowa  code  is  engrafted  on  a  sys- 
tem to  which  that  general  rule  is  utterly  alien.  Westminster  Hall 
would  have  echo^  with  inextinguishable  laughter  had  any  one 
there  demurred  to  a  plea  of  non  accrevit  on  the  ground  that  it 
stated  a  legal  conclusion. 

That  a  rule  so  well  calculated  to  introduce  confusion  and 
perplexity  should  not  be  consistently  adhered  to  is  not  in  the 
least  surprising.  And  in  the  principal  case — Wheeler  v.  Sanitary 
District  of  Chicago — ^we  find  the  court  preventing  its  application 
only  by  ignoring  a  well  settled  tenet  of  pleading.  Here  the  plaintiff 
commenced  his  action  on  March  22,  1912,  counting  in  his  original 
declaration  upon  permanent  injuries  occurring  at  the  opening  of 
the  drainage  canal.  By  an  amended  count  filed  on  December 
13,  1913,  he  alleged  temporary  injuries  sustained  during  a  period 
of  five  years  next  before,  not  the  filing  of  the  amendment,  but  the 
commencement  of  the  suit.  To  this  amended  count  a  formal  plea 
of  non  accrevit  was  interposed,  demurred  to,  and  the  demurrer 
sustained.  This,  the  court  holds,  was  wrong.  The  rule  of  the 
Vette  case  "is  not  applicable  here  because  the  injury  is  not  alleged  to 
have  occurred  within  five  years  next  before  the  filing  of  the  amended 
declaration  but  within  five  years  before  the  commencement  of  the 
suit.  *  *  *  All  of  the  injuries  occurring  prior  to  December  13, 
1908,  would  be  barred  by  the  statute  of  limitations.  *  *  *  The 
only  method  in  which  the  defendant  could  have  the  benefit  of  the 
statute  for  that  part  of  the  injuries  which  were  alleged  to  have 
occurred  prior  to  the  statutory  time  before  the  filing  of  the  amend- 
ment would  be  by  pleading  the  statute."  That  is  to  say,  as  to 
the  period  from  March  12,  1907  (the  beginning  of  the  five  year 
period  alleged)  to  December  13,  1908  (the  beginning  of  the  five 
years  next  before  the  amendment)  the  plea,  on  demurrer,  must  be 
held  good,  because  it  appears  to  the  court,  as  a  matter  of  law,  on 
comparison  of  the  original  and  amended  counts,  that  the  plaintiff 
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is  barred,  just  as  in  the  ordinary  case  where  an  amendment,  setting 
up  a  new  cause  of  action,  is  filed  after  the  statute  has  run, — and 
consequently  no  special  facts  need  be  alleged  in  the  plea.  This 
is  perfectly  logical,  but  what  as  to  the  residue  of  the  five  years — 
the  period  from  December  13,  1908  (the  beginning  of  five  years 
next  before  the  amendment)  to  March  12,  1912  (the  date  of  com- 
mencement of  suit)?  As  to  this  period  the  defense  can  only 
succeed  on  the  ground  that  the  injuries  alleged  are  permanent 
and  not  temporary  as  alleged  in  the  declaration — precisely  the 
situation  which  by  the  rule  of  the  Vette  case  calls  for  a  plea  of  special 
facts.  Plainly  as  to  these  last  mentioned  injuries  the  plea  of  non 
accrevit,  under  that  rule,  is  bad.  Now  it  is  familiar  learning  that 
a  plea  bad  in  part  is  bad  for  the  whole  (1  Wms.  Saund.  28),  and  to 
thLs  principle  a  plea  of  the  statute  of  limitations  is  no  exception. 
Webb  V.  Martin  (1672)  1  Lev.  48;  Pennsylvania  Co.  v.  Sloan  (1888) 
125  111.  72.  Being  insufficient  as  to  the  part  from  December  13, 
1908  to  March  12,  1912,  it  follows  that  the  present  plea  pleaded,  as 
it  was,  to  the  whole  charge,  ought  to  have  been  held  insufficient 
as  to  all.  Pleas  alleging  special  facts,  it  is  true,  were  also  filed  in 
this  case  and  apparently  to  the  amended  count.  But  their  allega- 
tions, on  plain  principles,  would  not  aid  the  formal  plea.  In  all  like- 
lihood, the  latter  was  put  in  solely  for  the  purpose  of  taking 
advantage  of  the  bar  disclosed  by  a  comparison  of  the  original  and 
amended  declarations.  If  so,  it  should  have  been  properly  con- 
fined by  its  allegations.  Whatever  its  purpose,  it  was  clearly  not 
a  good  answer  to  the  whole  charge.  The  only  explanation  of  the 
decision  is  that  to  avoid  penalizing  the  defendant  for  an  error 
directly  attributable  to  the  rule  of  the  Vette  case,  the  court  saw 
fit  to  pass  by  the  fault  in  silence.  Further  difficulties  will  not 
be  slow  in  presenting  themselves  as  long  as  that  rule  is  permitted 
to  stand. 

^  R.  W.  M. 
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Guide  to  the  Law  and  Legal  Literature  of  Spain.    By  Thcmias 

W.   Palmer,  Jr.    Washington:    Library  of  Congress,   1915. 

Pp.  6+136+20  (glossary)  +  9  (index). 

This  work  is  the  third  valuable  contribution  in  a  valuaUe  series. 
It  was  preceded  by  a  similar  guide  to  the  legal  literature  of  Ger- 
many (1912),  and  a  bibliography  of  international  and  continental 
law  (1913).  The  present  guide  is  to  be  the  foundation  of  another 
book,  now  in  preparation,  dealing  with  the  legal  literature  of  Latin 
America.  Among  readers  already  familiar  with  the  earlier  issues 
of  this  series,  hardly  anything  more  need  be  said,  when  it  is  stated 
tfiat  the  present  contribution  is  executed  on  the  same  goieral  plan, 
and  under  the  able  direction  of  Dr.  Borchard,  the  law  librarian  of 
the  Library  of  Congress. 

The  author,  after  investigating  his  subject  in  American  libra- 
ries, rounded  out  and  completed  his  labors  by  a  visit  to  Spain, 
where  he  consulted  nearly  a  score  of  eminent  lawyers,  jurists,  and 
librarians.  He  has  done  his  work  well,  and  his  book  fiUs  a  unique 
place  in  our  literature.  Books  about  books  are  frequently  more  in- 
teresting than  the  primary  sources.  This  observation  holds  in  this 
case;  and,  at  any  rate,  after  having  had  the  advantage  of  such  a 
summing-up  of  die  whole  field  of  books,  and  something  of  an  out- 
line history  of  the  external  legal  development  of  the  country,  we 
may,  we  think,  approach  the  subject  itself,  in  any  one  or  more  of 
its  numerous  and  complex  aspects,  with  a  feeling  of  intelligence, 
and  a  stimulated  interest. 

The  author  has  entered  some  600  titles  in  his  survey.  It  is 
not  claimed  that  this  exhausts  the  legal  literature  of  Spain;  but  it 
no  doubt  resolves  the  problem,  in  substance,  which  is  set  out  in  the 
preface.  Judgments  are  frequentlv  ventured  as  to  the  value  of 
books  under  discussion.  We  would,  of  course,  as  readily  expect 
a  Spaniard  to  be  able  to  do  the  same  thing  in  the  field  of  Anglo- 
American  literature  after  a  short  visit  in  this  country.  It  is  per- 
haps unavoidable  that  such  judgments,  if  based  on  the  author's 
personal  reading  of  the  literature  surveyed  (which  is  manifesdy 
impossible),  would  require  explanation,  not  on  the  basis  of  con- 
scious reasoning,  but  rather  as  products  of  intuition.  Naturally, 
therefore,  the  author  has  adopted  the  current  prejudice,  or  judg- 
ment, as  the  case  may  be,  of  the  Spanish  authorities  with  whom  he 
has  come  into  contact.  In  one  or  more  cases,  it  is  possible  that  die 
particular  Spanish  authority  could  be  named,  who  has  in  this  useful 
manner  transmitted  to  a  wide  circle  of  American  readers,  that  ap- 
praisal of  a  book  or  of  books  which  now  receive  an  official  rating. 
No  one  will  take  this  as  criticism,  since  it  is  wdl  known  to  allper- 
sons,  and  perhaps,  especially,  to  reviewers  of  books  how  difficult 
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it  is,  even  after  a  close  reading  of  a  volume,  to  deliver  an  unqualified 
sentence  of  life  or  death,  after  the  approved  gladiatorial  manner. 
And,  moreover,  in  the  one  or  two  places  where  the  present  writer 
would  venture  to  have  any  opinion  of  his  own,  he  does  not  find  any- 
thing seriously  to  complain  about. 

As  a  guide,  merely,  to  Spanish  law  writing  and  l^slation, 
from  a  modem  and  practical  point  of  view,  this  effort  may  be  highly 
commended,  and  we  may  look  forward  with  satisfaction  to  the 
forthcoming  publications  in  the  series. 

A.  K. 

Pathological  Lying,  Accusation,  and  Swindling:     A  Study 

IN  Forensic  Psychology.    By  William  Healy,  A.  B.,  M.  D. 

and  Mary  Tenney  Healy,  B.  L.     Boston:    Little,  Brown  and 

Company,  1915.    Pp.  x,  286. 

This  volume  possesses  special  interest  as  being  the  first  of 
the  series  of  Monograph  Supplements  to  the  Journal  of  Criminal 
Law  and  Criminology,  whose  publication  has  been  authorized  by 
the  American  Institute  of  Criminal  I^w  and  Criminology.  It  should 
be  gratifying  to  all  thoughtful  men  that  the  scientific  study  of 
criminology  has  so  far  advanced  in  this  country  as  to  make  the  se- 
ries both  possible  and  necessary.  We  have  too  long  been  dependent 
upon  European  research  for  our  information  in  this  field. 

The  volume  likewise  possesses  considerable  intrinsic  interest  to 
psychologists  and  an  obvious  interest  to  lawyers,  jurists,  police  of- 
ficials, penologists,  charity  workers  and  all  others  whose  calling 
brings  them  into  contact  with  human  testimony  and  with  the  prac- 
tical necessity  of  disentangling  truth-telling  from  lying. 

The  general  plan  of  the  book  may  be  gleaned  from  the  dis- 
tribution of  space — introduction,  14  pages;  summary  of  studies  of 
other  investigators,  28  pages;  detailed  account  of  27  cases  studied 
by  the  authors,  207  pages ;  summary  of  results,  32  pages. 

The  particular  t)^pe  of  lying  that  is  singled  out  for  study  as 
being  properly  included  under  the  term  "pathological  lying"  is  in- 
dicated by  the  definition:  'Tathological  lying  is  falsification  en- 
tirely disproportionate  to  any  discernible  end  in  view,  engaged  in 
by  a  person  who,  at  the  time  of  observation,  cannot  definitely  be 
declared  insane,  feeble-minded,  or  epileptic."  Similarly,  pathologi- 
cal accusation  "is  false  accusation  indulged  in  apart  from  any  ob- 
vious purpose.  Like  the  swindling  of  pathological  liars,  it  appears 
objectively  more  pernicious  than  the  lying,  but  it  is  an  expression 
of  the  same  tendency.  The  most  striking  form  of  this  type  of  con- 
duct, is,  of  course,  self-accusation."  It  will  be  seen  that  these  def- 
initions rule  out  of  consideration  by  far  the  greater  number  of  all 
liars,  accusers  and  swindlers.  If  any  motive  appears  that  can  be 
construed  as  at  all  reasonable  and  sufficient  explanation  for  the 
conduct,  the  case  falls  outside  of  the  group  under  consideration. 
Likewise,  if  the  lying  merely  expresses  a  systematized  delusion,  as 
in  forms  of  insanity,  or  if  it  is  a  consequence  of  the  excessive  stu- 
pidity of  the  imbecile,  it  is  not  "pathological  lying"  in  the  sense  here 
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defined.  The  authors  think  that  about  8  or  10  only  of  the  694  male 
and  306  female  offenders  aged  6  to  22  years  that  they  have  ex- 
amined, represent  true  examples  of  pathological  lying.  (Naturally 
it  is  not  meant  that  fantastic  lying  may  not  be  met  with  in  the  in- 
sane, indeed,  a  section  of  the  decision  is  given  over  to  "border- 
line cases"  in  which  lying  and  accusation  are  conjoined  with  more 
or  less  well-defined  mental  disturbances.) 

In  the  very  nature  of  the  situation  the  task  set  by  the  authors 
is  full  of  difficulties,  since  they  are  seeking  to  discover  the  cause 
of  an  apparently  motiveless  form  of  behavior  and  to  unearth  the 
truth  about  individuals  whose  chief  characteristic  is  a  proneness  to 
lie !  It  is  no  criticism  of  the  work  before  us,  then,  to  state  that  we 
finished  our  reading  feeling  that  we  were  still  pretty  much  in  the 
dark  as  to  the  psychology  of  pathological  lying. 

It  is  risky  to  generalize  from  a  score  of  cases.  If  we  take  this 
risk,  we  discover  that  a  marked  tendency  toward  verbal  readiness, 
a  sort  of  linguistic  fluency,  is  one  trait  of  the  pathological  liar,  that 
the  lying  usually  makes  its  appearance  insidiously  in  the  early 
formative  years,  that  it  appears  far  oftener  in  women  than  in  men, 
that  "very  early  untoward  sex  experiences"  and  repressed  mental 
conflicts  are  frequently  to  be  noted,  that  swindling,  stealing,  accu- 
sation, running  away  from  home,  itineracy,  and  other  forms  of  de- 
linquent behavior  form  a  natural  sequence  to  the  condition,  that 
the  lying  may  appear  in  persons  seemingly  normal  in  all  other  re- 
spects, but  that  bad  heredity  (alcoholism,  insanity,  syphillis,  or  at 
least  neuropathic  taint  in  the  parents)  is  present  in  nearly  every 
case,  though  there  is  no  evidence  that  the  pathological  lying  itself  is 
directly  heritable.  As  to  amelioration  or  cure,  the  authors  are  "in- 
clined to  believe  that  well-calculated,  constructive  efforts  will 
achieve  goodly  success  among  those  who  are  mentally  normal." 

This  last  statement  (with  which  the  book  closes)  really  con- 
tains the  whole  issue.  The  authors  insist  that  they  have  contributed 
to  the  discussion  of  the  topic  primarily  by  having  defined  true  patho- 
logical lying  as  limited  to  motiveless  (and  in  this  sense  pathologcal) 
lying  in  individuals  not  otherwise  abnormal  (insane,  epileptic,  feeble- 
minded). Yet  we  discover,  as  just  indicated,  that  hereditary  taint 
is  almost  invariably  present,  and  that  repressions,  mental  conflicts, 
delinquency  and  abnormal  sex  experiences  are  common  features  in 
the  nineteen  cases  classed  as  'normar  individuals.  These  persons 
are,  we  feel,  designated  as  normal  persons  exhibiting  a  curious  ab- 
normality only  by  a  certain  stretching  of  the  terms.  Moreover,  a 
good  portion  of  the  diagnostic  examinations  are  devoted  to  dis- 
covering a  cause  for  the  "motiveless"  lying. 

Possibly  this  objection  is  hypercritical,  after  all.  So,  too,  the 
objection  we  feel  toward  the  constant  use  of  the  term  "findings" 
to  characterize  the  data  or  the  results  of  psychological  experiments. 
A  real  objection,  however,  is  to  be  voiced  against  the  form  in  which 
the  twenty-seven  cases  are  presented:  in  nearly  every  description 
we  have  been  annoyingly  disturbed  by  being  unable  to  know  whether 
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what  we  were  reading  was  the  patient's  lie  or  the  investigators'  fac- 
tual discoveries  about  the  lie.  It  would  have  been  advisable  to  have 
had  the  text  read  before  it  was  printed  by  sorhe  person  not  ac- 
quainted with  the  data  in  order  that  this  difficulty  might  have  been 
remedied. 

It  is  scarcely  necessary  to  repeat  to  the  readers  of  this  maga- 
zine that  "the  legal  issues  presented  by  pathological  lying  may  be 
exceedingly  costly"  and  that  the  well-equipped  lawyer  ought  to  be 
familiar  with  the  general  phenomena  comprised  under  the  term. 

Guy  M.  Whipple. 

University  of  Illinois. 

The  Hagub  Arbitration  Cases.    By  George  Grafton  Wilson. 

Boston:    Ginn  and  Company,  1915.     Pp.  x,  525. 

This  is  a  case-book  or  perhaps  rather  a  volume  of  reports  and 
includes  the  fifteen  cases  on  which  The  Hague  Tribunal  has  acted. 
In  each  case  the  compromise  or  special  agreement  under  which  the 
case  has  been  submitted  is  given  and  the  subsequent  award. 
When  there  is  no  official  English  version  the  official  language  is 
given  with  a  somewhat  literal  translation  on  the  opposite  page. 
There  are  a  few  maps,  and  in  the  appendix  are  given  the  two  Hague 
conventions  under  which  the  court  has  been  constituted. 

The  idea  of  making  The  Hague  cases  more  accessible  was  an 
excellent  one  but  it  is  unfortunate  that  the  work  of  the  editor 
stopped  where  it  did.  The  awards  are  reasoned  and  therefore  give 
us  something  that  is  comparable  to  the  opinions  to  be  found  in 
the  reports  of  Anglo-American  courts,  but  in  most  of  the  cases  they 
are  not  so  elaborated  that  the  arguments  of  counsel  can  well  be 
dispensed  with,  and  the  history  of  the  cases  prior  to  the  special 
agreements  under  which  they  were  submitted  would  seem  to  have 
been  essential  to  anything  like  an  adequate  disposition  of  them. 
There  was  the  less  excuse  for  these  omissions  in  that  the  editor 
had  a  model  in  Moore's  International  Arbitrations. 

Percy  Bordwell. 
The  State  University  of  Iowa. 

Diplomatic   Protection   of   Citizens  Abroad.     By   Edwin   M. 

Borchard.    New  York:    The  Banks  Law  Publishing  Co.,  1915. 

Pp.  1100. 

This  volume  is  the  most  exhaustive  discussion  of  what  is  not 
only  an  important  but,  at  present,  a  very  timely  subject.  As  over- 
emphasis of  the  rights  of  American  citizens  abroad  may  result  in 
diplomatic  rupture,  if  not  war,  and  under-emphasis  is  reasonably 
sure  to  result  in  loss  of  prestige  and  self-respect,  the  present  is  a 
very  opportune  time  for  the  publication  of  a  sane  and  scholarly 
work  on  the  subject.  The  analysis  is  at  once  clear,  simple  and 
comprehensive.  The  author  deals  first  with  the  relation  between 
the  state  and  its  citizens  abroad,  in  its  two-fold  aspect  of  its  right 
and  its  obligation  to  protect  him.  He  next  deals  with  the  relation 
between  the  alien  and  the  state  of  residence.    This  is  discussed  from 
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the  point  of  view  of  comparative  municipal  law  and  of  international 
law.  The  third  division  is  given  to  a  discussion  of  the  relation  be- 
tween the  two  states  concerned  and  this  also  is  considered  from 
the  standpoint  of  mutual  rights  and  obligations.  The  work  is  writ- 
ten from  the  standpoint  of  the  lawyer  rather  than  that  of  the  theorist 
and  hence  is  based  upon  diplomatic  correspondence,  treaties,  and 
arbitral  awards. 

In  speaking  of  the  efficacy  of  force  as  a  means  of  protection, 
he  says  on  p.  446 :  "The  display  of  force  and  the  threat  to  use  it, 
if  reparation  for  an  international  offense  is  not  promptly  made,  have 
frequently  proved  effective  means  of  obtaining  redress  in  the  form 
of  indemnity  or  a  guarantee  of  security."  On  the  following  page 
he  says :  "The  use  of  warships  for  such  a  purpose  of  police,  per- 
haps the  most  defensible  use  of  armed  vessels,  was  recently  illus- 
trated in  the  harbor  of  Vera  Cruz."  This  illustration  is  proper 
from  the  standpoint  of  illustrating  the  principles,  but  poorly  selected 
as  an  example  of  the  efficacy  of  such  means  in  bringing  about  the 
desired  end.  It  is  unfortunate  that  the  volume  went  to  press  too 
early  to  contain  a  discussion  of  interference  with  the  rights  of 
American  citizens  on  the  high  seas  in  the  cases  of  the  Lusitania  and 
the  Ancona  and  the  duty  of  the  United  States  to  act  in  such  cases, 
also  the  character  of  action  warranted  by  the  offense.  That  pro- 
tection of  its  citizens  on  the  high  seas  would  come  within  the 
purview  of  his  treatise  will  readily  appear  from  the  basis  which  he 
suggests  for  such  action  (pp.  353-4).  After  stating  that  the  right  has 
been  based  by  Hall  upon  self-preservation,  by  Pomeroy  upon  equal- 
ity and  by  Oppenheim  upon  intercourse,  he  says :  "It  seems  prefer- 
able to  consider  the  state's  action  as  a  sanction  for  the  right  of  in- 
ternational intercourse  between  states  and  individuals  according  to 
the  standard  of  conduct  and  treatment  recognized  as  proper  and 
lawful  by  international  law  and  practice." 

The  publication  of  the  volume  has  decidedly  enriched  the  legal 
literature  of  the  interesting  and  important  subject  with  which  it 
deals. 

Edwin  Maxey. 

The  University  of  Nebraska. 

Handbook  of  the  Law  of  Municipal  Corporations.    By  Roger 
W.  Cooley,  St.  Paul.    West  Publishing  Co.,  1914.    Pp.xii,  711. 
This  work  contains  so  much  that  is  clear,  so  much  that  is  con- 
cise, and  so  much  that  is  admirable,  that  it  seems  somewhat  unfair 
to  criticise  defects  that  are  an  almost  necessary  result  of  brevity. 
Of  course  this  work  cannot  be  compared  to  the  great  productions 
on  Municipal  Corporations  by  McQuillin  and  Dillon.     It  probably 
was  intended  more  for  the  law  student  than  the  practicing  lawyer. 
The  whole  theory  of  municipal  law  is  clearly  discussed,  includ- 
ing the  creation  of  municipal  corporations  and  the  legislative  control 
thereof.    The  chapter  on  Municipal  Contracts  is  a  clear  analysis 
of  the  underlying  differences  between  contracts  made  by  private 
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and  public  corporations.  It  is  a  pleasure  to  read  the  classifications 
of  corporations  and  the  characteristics  of  quasi-corporations,  begin- 
ning with  the  historical  discussions  of  the  New  England  towns  and 
the  development  of  the  municipal  idea. 

But  when  we  come  to  the  chapter  on  Bonds,  we  find  this 
technical  subject  so  generally  treated  as  to  be  of  little  practical 
value.  Such  a  subject  as  this  requires  minute  attention  and  highly 
accurate  distinctions  to  be  of  any  service  to  the  municipal  lK)nd 
attorney. 

The  same  is  true  of  the  chapter  on  Public  Improvements.  Spe- 
cial assessments  are  so  largely  controlled  by  statute  that  the  general 
theory  of  public  improvements  is  of  very  little  assistance  in  helping 
the  special  assessment  attorney  to  determine  the  validity  of  proceed- 
ings in  such  a  case  as  the  recent  Michigan  avenue  improvements,  or 
the  ordinance  for  the  widening  of  Twelfth  street.  There  is  not  a 
suggestion  of  The  People  v.  Klehm  and  the  Bassett  cases,  holding 
that  a  berme  or  inclined  shoring  is  no  part  of  a  sidewalk  and  that  a 
sidewalk  ordinance  containing  such  provisions  is  invalid. 

It  would  seem  that  it  would  have  been  better  to  omit  the 
chapter  on  Public  Improvements  entirely  and  to  devote  the  space 
to  a  fuller  discussion  of  Municipal  Torts.  In  this  latter  subject, 
partictdarly,  the  brevity  is  so  great  that  the  result  is  occasionally 
almost  inaccuracy.  For  instance,  the  following  statement  on  page 
406: 

"The  liability  of  municipal  corporations  in  most  cases  of  tort  rests  upon 
the  general  doctrine  of  the  common  law  that  the  master  is  liable  for  the 
wrongs  done  by  the  servant  when  acting  within  the  scope  of  his  employment.*' 

is  certainly  misleading.  The  explanation  which  follows  does  not 
distinguish  with  sufficient  accuracy  the  private  corporation  rule  of 
law  in  this  case  from  the  rule  of  municipal  corporation  law.  On 
page  385,  referring  to  the  municipality's  liability  in  the  case  of 
strictly  municipal  property  and  business,  the  statement  that, 

"It  is  a  corporation  for  profit  and  justly  subject  to  the  same  rules  as  a 
private  corporation." 

is  certainly  not  incorrect,  but  lays  too  much  emphasis  upon  the  ques- 
tion of  profit,  as  a  factor  of  municipal  liability,  to  be  strictly  exact 
The  time-honored  instances  of  municipal  liability  for  tort  where 
the  municipality  is  engaged  n  the  performance  of  governmental 
functions,  or  in  the  conduct  of  business  for  profit,  are  deafly  and 
ably  set  forth ;  but  we  look  in  vain  for  a  case  like  Johnston  v.  City 
of  Chicago,  258  111.  494,  where  the  city  was  held  Uabk  for  a^li- 
gence  of  the  driver  of  an  auto-truck  delivering  books  from  the 
Public  Library.  This  latter  case  really  represents  a  very  late  devd- 
oi»nent  of  this  law  where  the  municipality  is  held  liable  for  n^i- 
gence  arising  neither  in  the  performance  of  a  governmental  function 
nor  in  the  conduct  of  a  business  for  profit,  but  merely  in  the  opera- 
tion of  an  enterprise  of  purely  local  concern  and  for  the  boient  of 
its  own  neighborhood  or  citizenry.  H.  F.  -B. 
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Proceedings  of  the  Eighth  Annual  Conference  Under  the 

Auspices  of  the  National  Tax  Association.     Madison, 

Wisconsin:  National  Tax  Association,  1915.    Pp.  499. 

The  National  Tax  Association,  which  is  composed  of  persons 
who  are  interested  in  taxation,  arranges  for  an  annual  conference 
of  delegates  appointed  by  state  governors,  educational  institutions, 
and  associations  of  certified  public  accountants.  At  these  confer- 
ences papers  relating  to  taxation  and  expenditures  are  presented 
and  discussed.  In  former  years  the  proceedings  have  been  limited 
to  state  and  local  taxation  but  the  conference  in  1914  devoted  one 
session  to  the  federal  income  tax. 

The  papers  presented  at  the  Eighth  Annual  Conference  main- 
tain the  high  standard  established  in  preceding  conferences.  They 
cover  all  phases  of  the  subject  of  taxation  and  emphasize  in  par^ 
ticular  practical  problems  and  recent  progress  in  different  sections 
of  the  country.  While  most  of  the  papers  deal  with  the  economic 
or  administrative  features  of  taxation,  legal  questions  are  considered 
in  articles  on  "Taxation  of  Express  Companies"  (pp.  132-146), 
"Taxation  of  Foreign  Corporations  with  Special  Reference  to 
License  Fees"  (pp.  151-183),  and  "Analysis  of  Cases  Relating  to 
Situs"  (pp.  242-261). 

The  non-legal  papers  are  not  without  interest  for  lawyers  as 
they  show  that  the  injustice  which  results  from  existing  constitu- 
tional and  statutory  provisions  regarding  taxation  is  due  to  the 
failure  of  law  making  bodies  to  recognize  certain  fundamental 
economic  principles. 

The  ineffectiveness  of  mere  legislation  when  unaccompanied 
with  adequate  provision  for  administration  is  illustrated  by  many 
examples  and  the  growing  tendency  to  correct  this  evil  is  shown  in 
the  increase  in  the  number  of  state  tax  commissions  which  exercise 
supervision  and  control  over  the  local  tax  authorities. 

The  proceedings  of  these  Annual  Conferences  on  Taxation 
will  be  of  great  value  to  all  who  are  interested  in  the  equitable  dis- 
tribution of  the  burdens  of  taxation  and  the  improvement  of  tax 
methods. 

University  of  Missouri.  Isidor  Loeb. 

The  Law  of  Wills  and  the  Administration    of    Estates. 
Enlarged  Edition.      By  William  Patterson  Borland.    Kansas 
City,  Mo.;  Vernon  Law  Book  Company.  1915.    Pp.  xv,  723. 
The  scope  and  purpose  of  this  little  volume  is  thus  expressed 
in  the  preface  to  the  enlarged  edition.    "This  volume  is  a  revision 
and  an  enlargement  of  Notes  on  the  Law  of  Wills  and  the  Ad- 
ministration of  the  Estates  of  Deceased  Persons,  published  by  me 
seven  years  ago.     That  work  was  the  publication  in  book  form 
of  lectures  on  the  subject  which  I  had  delivered  yearly  to  the 
senior  class  of  the  Kansas  City  School  of  Law.     ♦     ♦     ♦    xhe 
present  volume  is  an  enlargement  of  that  work  by  including  all  of 
the  leading  cases  in  this  country  and  in  England  on  the  subject. 
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*  *  *  It  will  be  found  of  especial  value  to  the  Western  lawyer 
and  student,  as  it  cites  every  case  and  discusses  every  rule  embodi^ 
in  the  common  or  statute  law  of  the  following  group  of  states: 
Wisconsin,  Arkansas,  Nebraska,  Kansas,  Oklahoma,  Texas, 
Wyoming,  Colorado,  New  Mexico,  Arizona,  Utah,  Nevada,  and 
C^ifomia.  It  cites,  also,  every  case  bearing  on  the  subject  decided 
in  the  federal  courts.     ♦     ♦     ♦  " 

A  local  text  book  which  treats  in  exhaustive  detail  and  in  a 
critical  spirit  the  law  of  a  particular  state  upon  its  subject,  is  one 
of  the  most  useful  types  of  text  books  which  we  have.  But  the 
plan  of  this  book  appears  to  be  fatally  defective.  There  is  too  great 
a  diversity  in  the  statutes  of  the  thirteen  Southwestern  states  here 
selected  to  justify  their  segregation  in  a  group.  The  author's 
promise  to  include  "all  the  leading  cases  in  this  country  and  in 
England  on  the  subject"  falls  far  short  of  fulfillment.^  His  limi- 
tations of  space  often  result  in  a  brevity  of  definition  that  is 
positively  misleading,  e.g.  in  the  definition  of  incorporation  by 
reference,  p.  51.  It  is  regrettable  that  the  author,  by  attempting 
too  many  things  at  once,  has  missed  his  chance  to  produce  a  local 
book  of  a  sort  of  which  we  cannot  have  too  many. 

Urbana,  111.  John  Norton  Pomeroy. 
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LEGISLATIVE    AND    JUDICIAL    TENDENCIES    IN    THE 
FIELD  OF  CRIMINAL  LAW.^ 

By  Chester  G.  Vernier.* 

The  indifference  of  American  judges  and  lawyers  to  the  out- 
put of  legislative  bodies  is  probably  not  so  great  today  as  it  was  in 
1908,  when  a  well-known  writer  said :  "Not  the  least  notable  char- 
acteristics of  American  law  today  are  the  excessive  output  of  leg- 
islation in  all  our  jurisdiction^  and  the  indifference,  if  not  contempt, 
with  which  that  output  is  regarded  by  courts  and  lawyers."*  Yet 
one  may  still  wonder  if  there  be  many  judges  or  lawyers  who  keep 
fully  abreast  of  the  l^islative  output  of  even  their  own  state.  The 
writer  after  an  attempt  to  examine  all  the  laws  passed  and  all  the 
cases  decided  in  1915,  not  in  the  whole  field  of  American  law,  but. 
in  the  field  of  criminal  law  only,  is  inclined  to  feel  that  this  indiffer- 
ence may  be  due  in  part  to  the  inherent  difficulty  of  keeping  up 
with  the  output. 

In  the  year  1915  some  forty-eight  American  l^slative  bodies 
met  in  special  or  regular  session.  An  examination  of  the  session 
laws  (excluding  special  sessions  and  private  laws)  discloses  that 
the  legislative  output  varied  from  270  printed  pages  in  Wyoming, 

1.  This  article  is  based  in  part  on  a  shorter  article  on  "Criminal  Law" 
by  the  same  writer  in  the  American  Year  Book  for  1915,  pp.  274-8.  Fig- 
ures in  the  notes  refer  in  all  cases  to  the  pages  of  the  session  laws 
of  1915,  unless  otherwise  indicated.  Also  where  not  otherwise  indicated  a 
violation  of  a  statute  referred  to  is  a  misdemeanor.  In  a  few  cases  the 
penalty  varies  with  the  various  sections. 

2.  Professor  of  law  in  the  University  of  Illinois  and  associate  editor 
of  the  Journal  of  Criminal  Law  and  Criminology. 

3.  Roscoe  Pound,  "Common  Law  and  Legislation,"  21  Harvard  Law 
Review,  383. 
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to  2,700  pages  in  New  York.  In  several  states  the  session  laws 
exceeded  1,000  pages,*  and  the  average  for  the  entire  number  is 
well  above  500.  More  than  25,000  pages  were  thus  added  to  the 
body  of  American  law  in  a  single  year.  When  one  considers  all  the 
other  years  and  the  great  body  of  law  from  judicial  decisions,  one 
can  well  appreciate  the  exclamation  of  Chief  Justice  Abbott*/.  *'God 
forbid  that  it  should  be  imagined  that  an  attorney,  or  a  counsel,  or 
even  a  judge  is  bound  to  know  all  the  law." 

While  indifference  may  partially  explain,  and  inherent  difficulty 
partially  justify,  a  lack  of  complete  knowledge  of  the  entire  body  of 
the  law,  many  would  doubtless  like  to  know  the  general  tendency  in 
some  particular  field.  An  attempt  is  here  made  to  set  forth  the 
tendencies  in  the  field  of  criminal  law  in  the  year  1915,  based  upon 
an  examination  of  more  than  1,200  statutes  and  several  hundred 
cases. 

Summary  of  Tendencies.  A  reading  of  the  criminal  cases  and 
the  criminal  laws  enacted  during  the  past  year  reveals  very  clearly 
the  following  general  tendencies:  first,  a  tendency  to  restrict  the 
sale  and  use  of  intoxicating  liquor  and  habit- forming  drugs;  sec- 
ond, a  broadening  of  the  scope  of  laws  enacted  for  the  protection  of 
women  and  children;  third,  a  tendency  to  denounce  as  fraudulent 
and  criminal,  practices  which  were  formerly  considered  merely  im- 
proper or  immoral ;  forth,  a  tendency  to  extend  the  laws  regarding 
business  both  in  scope  and  in  detail ;  fifth,  to  give  increased  atten- 
tion to  the  proper  treatment  of  offenders,  especially  after  convic- 
tion; sixth,  to  increase  the  protection  already  given  to  adult  em- 
ployees; seventh,  an  attempt  to  deal  more  effectively  with  the  prob- 
lem of  prostitution  and  sex  crime ;  eighth,  a  continued  emphasis  on 
laws  designed  to  protect  health,  safety  and  morals  generally ;  ninth, 
a  continued  effort  to  improve  the  law  of  procedure  and  to  avoid 
technicalities. 

Intoxicating  Liquors  and  Habit-Forming  Drugi.  Congress,* 
for  the  purpose  of  restricting  the  use  of  narcotic  drugs,  has  passed 
an  act  providing  for  the  registration  of  producers,  dealers,  importers 
and  manufacturers  of  such  drugs,  and  imposing  a  special  tax.  Fol- 
lowing the  lead  of  Congress,  the  states  named  below  have  also  passed 

4.  Arkansas,   1546  pp.;   California,   1995  pp.;  Maine,  1062  pp.;   Michi- 
gan, 1272  pp.;  and  Pennsylvania,  1190  pp. 

5.  Montriou  v.  leffreys,  2  Car.  &  P.,  113.  116. 

6.  38  Stat,  at  Large,  785. 
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laws  to  restrict  the  use  of  narcotic  drugs :  California/  Colorado,* 
Connecticut,*  Idaho,*®  Illinois,"  Massachusetts,**  Maine,**  Mich- 
igan,** Minnesota,*'  Missouri,**  Nebraska,*^  Nevada,**  New  Hamp- 
shire,**  New  Jersey,*®  North  Dakota,"  South  Dakota,"  Utah,**  Ver- 
mont** and  Wyoming.**  In  some  of  the  above  states  a  violation  of 
the  statute  is  a  felony,  in  others  a  misdemeanor  or  both,  depending 
upon  the  particular  provision  violated.  A  Tennessee  statute  re- 
stricting the  sale  and  use  of  narcotic  drugs  and  forbidding  physi- 
cians to  dispense  such  drugs  except  where  personally  attending  a 
patient,  was  upheld  in  Hyde  v.  State.*^  Laws  relating  to  state-wide 
prohibition  of  intoxicating  liquors  have  been  passed  as  indicated  be- 
low: Alaska,*^  submitting  the  question  to  a  vote;  Aiicansas,**  stat- 
ute; Colorado,**  constitutional  amendment  effective  January  1st, 
1916  and  a  statute**  to  the  same  effect;  Idaho,**  statute  effective 
January  1st,  1916,  and  a  joint  resolution**  submitting  a  constitutional 
amendment  to  a  vote ;  Oregon,**  statute ;  South  Dakota,**  joint  res- 
olution submitting  a  constitutional  amendment  to  a  vote ;  Vermont,** 
statute  effective  May  1st,  1916,  after  popular  vote  in  the  affirmative, 
but  effective  May  1st,  1927,  even  though  majority  vote  be  negative; 
and  Washington,**  initiative  law  effective  January  1st,  1916.  Kansas 
passed  an  interesting  resolution,*^  which  after  noting  that  some  res- 
idents of  Kansas  have  spoken  in  an  unfriendly  way  in  other  states 
of  prohibition  in  Kansas,  resolves :  "That  all  such  charges  are  libel- 
ous and  false  and  do  but  represent  the  sentiment  of  men,  who,  when 
this  state  exiled  the  saloon,  were  compelled  to  leave  Kansas  for  her 
gcxxi."  North  Dakota**  passed  a  resolution  urging  nation-wide  pro- 
hibition and**  the  passage  of  a  federal  law  forbidding  the  use  of 
the  mails  for  advertising  liquor  in  dry  states.  North  Carolina** 
has  prohibited  the  manufacture  and  sale  of  malt.  Michigan**  has 
made  it  a  misdemeanor  to  refer  to  any  deceased  president  of  the 
United  States  in  any  advertisement  of  intoxicating  liquor.    North 
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Carolina**  has  passed  a  new  regulatory  act  and  Minnesota,**  a 
county  option  law.  North  Dakota**  has  made  the  maximum  pen- 
alty for  the  second  offense  of  bootl^ging  five  years  imprisonment. 
Kansas**^  has  made  persistent  violation  of  the  liquor  laws  a  felony, 
and  denominates  a  second  offense  as  "persistent."  Tennessee**  has 
further  regulated  the  sale  of  liquor  by  druggists  and*^  has  forbid- 
den clubs,  associations,  etc.,  to  keep,  sell  or  distribute  liquor  con- 
taining more  than  one-half  per  cent  of  alcohol.  Other  laws  tmder 
this  heading  of  interest  follow:  Alaska,*®  California**  and  Mon- 
tana,"^ statutes  regulating  sales  to  habitual  drunkards,  Indians  and 
minors ;  Alaska*^*  and  Nevada,**  statutes  making  it  a  misdemeanor 
for  an  Indian  to  solicit  another  to  purchase  liquor;  Louisiana** 
regulating  shipment  into  dry  territory;  Michigan,"*  forbidding  the 
sale  or  the  f uniishing  of  liquor  at  a  lumber  camp ;  South  Dakota,*' 
forbidding  the  sale  or  giving  of  intoxicating  liquor  to  a  person  who 
has  taken  the  drink  cure.  In  Commonwealth  v,  Smith,^^  the  Ken- 
tucky Court  of  Appeals  held  that  a  statute  making  it  a  crime  to  keep 
intoxicatihg  liquor  elsewhere  than  in  the  owner's  private  residence 
was  unconstitutional.  The  writer  of  a  note  in  the  Harvard  Law 
Review  concludes  a  criticism  of  the  case  by  saying:  "The  princi- 
pal ca^  would  seem  to  recognize  a  constitutional  guaranty  to  the 
individual  not  to  be  deprived  of  life,  liberty  and  liquor."" 

Protection  of  Women  and  Children,  The  most  common  stat- 
ute under  this  head  is  popularly  known  as  the  "Lazy  Husband 
Law."  Although  varying  somewhat  in  detail  this  statute  makes  de- 
sertion, and  non-support  of  a  wife  and  minor  children  of  a  named 
age  (usually  sixteen)  an  offense  and  provides  that  sentence  may 
be  suspended  on  the  giving  of  a  bond  conditioned  to  furnish  sup- 
port. In  Alaska,**  Illinois,**  Idaho,**  Oklahonia,*^  Tennessee,*' 
Vermont**  and  Wyoming**  this  offense  is  a  misdemeanor;  in  Indi- 
ana,** Minnesota**  and  Oregon*^  it  is  a  felony;  in  South  Da- 
kota** the  offense  is  made  desertion;  in  Hawaii**  a  previous  act  is 
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amended  to  add  the  provision  for  suspended  sentence;  and  in  Cal- 
ifornia^® a  previous  act  is  amended  to  limit  its  operation  to  minor 
children.  In  Connecticut^^  abandonment  of  one  spouse  by  the 
other,  followed  by  cohabitation  with  another  person,  is  a  felony. 
Nebraska^'  has  made  it  a  misdemeanor  for  a  divorced  husband  to 
refuse  or  neglect  without  good  cause  to  pay  alimony.  In  Tennes- 
see^' it  is  made  a  felony  for  a  husband  wilfully  to  leave  the  state 
after  abandoning  his  wife  with  intent  to  leave  her  destitute.  Sim- 
ilar abandonment  of  a  child  by  a  person  legally  chargeable  with  its 
care  is  likewise  a  felony  in  Tennessee.*^* 

Acts  for  the  prevention  of  infant  blindness  have  been  passed 
in  California,^*  Illinois,^*  Nebraska,^^  New  Hampshire,^*  North 
Carolina,^*  Or^on*®  and  Tennessee.*^  In  Vermont®^  a  jjarent  or 
guardian  in  charge  of  a  blind  child  is  guilty  of  a  misdemeanor  if  he 
refuses  to  permit  the  child  to  receive  the  instruction  furnished  by 
the  state  for  blind  children,  unless  instruction  is  otherwise  provided. 
Tennessee*'  has  made  wilful  neglect  of  a  child  under  sixteen  by 
the  person  legally  chargeable  with  its  care  a  misdemeanor.  Iowa,'* 
Maine,'"  North  Carolina,'*  Pennsylvania,'^  Utah"  and  Wyom- 
ing®* have  passed  child  labor  laws. 

The  hours  of  labor  of  women  in  certain  employments  have  been 
limited  to  Maine,*®  to  nine  per  day ;  North  Carolina,*^  to  sixty  per 
week;  Oklahoma,**  to  nine  per  day;  Wyoming,*'  to  ten  per  day; 
and  Arkansas,**  Kansas*'  and  Washington*®  have  established  com- 
missions to  regulate  the  wages  or  working  conditions  of  women  and 
children.  In  two  noteworthy  cases,  Miller  v.  WUson^  and  Bosley 
V.  McLaughlin,^^  the  United  States  Supreme  Court  has  upheld  the 
California  eight-hour  day  statute  for  women.  These  cases  estab- 
lish the  power  of  legislative  bodies  to  shorten  the  work  day  of 
women  to  an  extent  heretofore  believed  unallowable  by  many.** 

70.  572.  77.  408.  83.  335. 

71.  1930.  78.  87.  84.  206. 

72.  380.  79.  345.  85.  323. 

73.  347.  80.  273.  86.  232. 

74.  349.  81.  139.  87.  174  and  286. 

75.  143.  82.  166.  88.  68. 

76.  366. 

89.  75.    California  (1201)  and  Connecticut  (2004  and  2020)  have  passed 
amendatory  child  labor  laws. 

90.  367.  93.    40.  96.    243. 

91.  232.  94.    781. 

92.  238.  95.    352. 

97.    236  U.  S.,  373.  98.    236  U.  S.,  385. 

99.    See  note  to  these  cases,  collecting  the  authorities,  in  28  Harvard 
Law  Review,  704. 
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Michigan^^  and  Oklahoma^®*  have  passed  anti-cigarette  laws  for 
the  protection  of  minors.  In  New  York^®*  it  is  a  felony  to  give  or 
sell  narcotic  drugs  to  a  child  under  sixteen,  and  in  North  Caro- 
Hna^^  it  is  a  misdemeanor  to  give  intoxicating  liquor  to  an  unmar- 
ried minor  under  seventeen.  The  exhibition  of  a  hypnotized  per- 
son is  forbidden  in  South  Dakota,^®*  as  is  the  hypnotizing  of  a 
minor  without  the  consent  of  parent  or  guardian.  Wyoming^**  has 
amended  an  act  forbidding  the  harboring  of  children  in  brothels, 
by  raising  the  age. from  eighteen  to  twenty-one.  In  Oklahoma*^ 
one  who  marries  to  escape  prosecution  for  seduction  and  abandons 
his  wife  within  two  years  without  good  cause  may  be  imprisoned 
from  two  to  ten  years.  Rhode  Island^®^  has  passed  an  act  estab- 
lishing s  juvenile  court  system.  lUinois,^^  Michigan^®*  and  North 
Carolina**®  have  passed  new  l^slation  relating  to  dependent  and 
delinquent  children.  Vermont***  requires  stores,  hotels,  etc.,  em- 
ploying women  to  provide  chairs  or  stools  for  rest  when  not  actively 
engaged  in  the  discharge  of  their  duties. 

Fraudulent  and  Corrupt  Practices.  It  is  difficult  if  not  impos- 
sible to  draw  a  clear  line  between  laws  aimed  to  prohibit  frauds  and 
laws  designed  to  r^[ulate  business.  A  rough  division  is  here  made, 
however,  for  the  sake  of  convenience.  Under  the  head  of  frauds 
the  statute  finding  the  largest  following  in  1915  was  one  prohibiting 
the  false  and  f raudtdent  advertising  of  goods,  services,  etc.,  offered 
to  the  public.  Such  a  statute  was  adopted  in  California,***  Col- 
orado,*** Hawaii,***  Idaho,***  Illinois,***  Kansas,**'  Minnesota,*** 
Missouri,***  Montana,***  New  York,***  North  Carolina,***  and  Ok- 
lahoma.*** In  Colorado,***  Delaware,***  Idaho,***  and  North  Da- 
kota,**' the  f raudtdent  issuance  of  a  check  without  funds  sufficient 
to  meet  it  is  made  a  misdemeanor.  In  California***  the  same  of- 
fense is  punishable  by  one  to  fourteen  years  in  the  penitentiary;  in 
Kansas***  it  is  a  felony  if  the  check  is  for  $20.00  or  more ;  in  Ne- 
braska*** punishment  is  a  fine  or  one  to  five  years  in  the  peniten- 
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112.    1252  (goods  and  service);  1027  (real  estate). 
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tiary ;  in  Tennessee"^  it  is  a  misdemeanor  or  punishable  as  larceny, 
dependent  upon  whether  the  check  is  under  or  over  $30.00 ;  and  in 
Washington*'*  it  is  punishable  as  larceny. 

Iowa,"*  Kansas*'*  and  New  Jersey***  have  regulated  bulk  sales 
of  merchandise  in  fraud  of  creditors.  Alaska,**'  Oklahoma,**'  and 
Washington***  have  made  it  a  misdemeanor  to  procure  board  and 
lodging  with  intent  to  defraud.  In  Oklahoma,***  New  Hampshire**' 
and  Wyoming***  it  is  a  misdemeanor  to  secure  credit  by  false  state- 
ments in  writing.  California***  forbids  false  representations  that 
goods  are  union-made  and  Missouri**^  the  unauthorized  use  of  a 
union  label  or  card.  Impersonating  a  person  who  is  deaf,  dumb, 
blind  or  otherwise  physically  defective  for  the  purpose  of  obtaining 
money  is  made  a  misdemeanor  in  Illinois,***  Indiana,***  Maine,*** 
Missouri***  and  Washington.***  California***  and  Utah**'  have 
legislated  to  discourage  the  practice  of  selling  coal  under  a  false 
name.  New  Hampshire,***  not  to  be  outdone,  has  cast  the  mantle 
of  protection  over  the  victim  of  the  lightning-rod  vendor.  In  Cal- 
ifornia*** and  Washington***  it  has  been  deemed  advisable  to  dis- 
courage various  fraudulent  practices  in  connection  with  the  initiative, 
the  referendum  and  the  recall  by  making  them  misdemeanors  or 
felonies.  Fraudulent  procurement  of  relief  under  the  mother's  pen- 
sion law  is  made  a  misdemeanor  in  Oregon***  and  Nevada.***  A 
list  of  statutes  aimed  at  miscellaneous  frauds  may  be  found  in  a 
note.*** 

145.  236. 

146.  1290. 

147.  62. 

148.  149. 

149.  51  and  55. 


152.    151. 

153.  Arkansas  (843).  An  act  to  prevent  public  officers  usinc  public 
offices  as  political  headquarters  and  devoting  time  during  office  nours  to 
campaigning;  Connecticut  (2086) — relating  to  fraudulent  use  of  warehouse 
receipts;  Idaho  (264) — relating  to  frauds  upon  livery  men,  and  New 
Hampshire  (51) — similar  act  amended  to  include  automobile  drivers  who 
carry  persons  and  baggage;  Kansas  (473)— forbidding  discrimination  and 
unfair  trade  in  the  purchase  and  sale  of  commodities  in  general  use;  Maine 
(5)~act  to  lessen  frauds  in  the  name  of  charity;  Michigan  (245)— mis- 
representing in  writing  the  identity  of  the  issuer  of  a  fire  insurance  policy, 
and  (259)— to  prevent  fraud  in  the  sale  of  milk  and  cream;  Montana  (25o) 
forbidding  sales  of  goods  by  street  fakirs,  and  (118)— making  fraudulent 
certification  of  a  checjc  a  felony;  New  York  (748)— selling  meat  falsely  rep- 
resented to  be  kosher;  North  Carolina  (328)— fraudulent  use  of  badge, 
name  or  ritual  of  fraternal  societies;  Oregon  (147) — ^misrepresentation  in 
the  sale  of  metallic  commodities;  Pennsylvania  (708) — unauthorized  wear- 
ing of  police  badges;  Tennessee  (522) — ^pretended  sales  at  auctions;  Ver- 
mont   (347)— false  impersonation  of   a  state,  county  or  town  officer,  and 
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Regulation  and  Protection  of  Business,  —  Laws  to  prevent 
fraud  in  the  issuance  and  sale  of  stocks,  bonds  and  other  securities, 
commonly  known  as  ''Blue  Sky"  laws,  have  been  passed  in  Ar- 
kansas,^" lowa,^"  Kansas,^"*  Michigan,"^  Oregon,"®  North  Da- 
kota,^** and  South  Dakota."®  The  Iowa  statute  replaces  the  one 
declared  unconstitutional  in  IV.  R.  Compton  Co,  v.  Allen}^^  The 
1915  Arkansas  statute  replaces  the  law  of  1913."^  The  1913  law 
however,  has  been  held  constitutional  in  Standard  Home  Co,  v, 
Davis}^*  The  1913  Blue  Sky  law  of  West  Virginia  has  been  up- 
held in  Bracey  v.  Darst}^^  Several  states  have  passed  statutes 
regulating  the  sale  of  food  products  imported  from  foreign  coun- 
tries :  California,^"  butter ;  Calif ornia,^**  food  and  drinks  contain- 
ing foreign  eggs;  Oregon,"^  meat;  Oregon,"®  eggs;  Montana,"' 
meats,  lard  and  dairy  products;  and  Washington,^^®  eggs.  It  has 
been  made  a  misdemeanor  in  Delaware,^^^  Kansas,^^*  and  North 
Carolina,*^*  to  maliciously  make  and  circulate  false  statements 
derogatory  to  the  financial  standing  of  banking  institutions. 

Indiana"*  and  Oregon^^"  have  taxed  and  otherwise  regulated 
the  use  of  trading  stamps.  In  Idaho*"  it  is  made  a  felony  to  use 
the  name  "bank,"  etc.,  without  authority,  or  for  the  state  bank 
examiner,  clerks  or  deputies  to  divulge  information  obtained  in  the 
course  of  business  of  the  department.  In  Massachusetts*^^  an 
officer,  director  or  employee  of  a  trust  company  receiving  any  fee 
or  gift  other  than  the  usual  salary  or  fee  is  subject  to  a  heavy 
fine.  And  in  New  Jersey*^*  a  bank  agent  is  guilty  of  a  mis- 
demeanor if  he  asks  a  favor  in  return  for  issuing  a  loan  or  giving 
credit. 

Many  laws  have  been  passed  r^[ulating  business  transactions 

(253)— misuse  of  the  term  *'bank,"  etc.;  Congress  (38  Stat,  at  Large,  1186) 
— fixing  standard  barrel  for  dry  commodities;  and  Washington  (492) — 
fraudulent  use  of  papers  purporting  to  be  judicial  processes. 

154.  885.  157.    63.  159.    115. 

155.  151.  158.    495.  160.    657. 

156.  195. 

161.  216  Fed.,  537. 

162.  Sess.  Laws,  1913,  p.  214. 

163.  217  Fed.,  904. 

164.  218  Fed.,  482. 

165.  689.  168.    396.  170.    274. 

166.  1164.  169.    13.  171.    322. 

167.  276. 

172.  114.    The  Kansas  statute  protects  other  business  institutions  and 
also  individuals. 

173.  345.  175.    324.                    177.  200. 

174.  674.  176.    194.                     178.  454. 
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with  farmers.  Illinois,*^*  Kansas,**®  Michigan***  and  Nebraska*** 
have  regulated  the  sale  of  commercial  feeding  stuflFs;  Colorado,*** 
Kansas***  and  Minnesota***  have  regulated  the  business  of  com- 
mission merchants  dealing  in  farm  prooducts;  Minnesota***  has 
required  a  statement  of  the  ingredients  of  fertilizers  selling  for 
more  than  five  dollars  per  ton;  New  Hampshire**^  has  regulated 
the  sale  of  fungicides  and  insecticides ;  Wyoming***  has  prohibited 
unfair  discrimination  in  the  purchase  of  farm  products ;  and  Dela- 
ware*** has  regulated  the  sale  of  agricultural  seed. 

In  Delaware***  it  is  a  misdemeanor  to  use  a  facsimile  of  the 
state's  great  seal  or  coat  of  arms  in  an  advertisement.  New  York*** 
forbids  the  use  of  a  family  name  in  business  unless  it  is  the  name 
of  one  of  the  persons  conducting  the  business,  or  unless  one  is  a 
successor  in  interest  to  a  person  of  that  name.  Kansas***  pro- 
hibits physicians  from  splitting  fees  with  persons  who  send  in  pa- 
tients, except  on  full  disclosure  to  the  patient;  and  Missouri*** 
forbids  a  like  practice  by  attorneys  as  well  as  the  practice  of  .law 
by  associations  and  corporations.  The  Uniform  Bills  of  Lading 
Act  has  been  passed  in  Idaho***  and  Washington***  and  the  Uni- 
form Warehouse  Receipt  Act  in  Idaho.***  These  acts  have  the 
usual  penalty  sections.  In  Washington**^  it  is  made  a  misdemeanor 
to  operate  a  "jitney-bus"  without  a  permit.  G>lorado***  has  fixed 
a  standard  size  for  fruit  containers  and***  regulated  the  production, 
purity  and  sale  of  paints  and  oils.  Pennsylvania***  has  also  passed 
a  law  to  prevent  deception  in  the  sale  of  paint,  putty  and  turpentine. 
Hotels  and  boarding  houses  are  required  to  keep  a  register  of 
travelers  in  Alaska.*®*  In  Hawaii***  it  is  made  extortion  in  the 
second  degree  for  an  agent  of  a  public  utilities  corporation  unlaw- 
fully to  exact  anjrthing  of  value  of  patrons.  Public  utility  cor- 
porations in  Indiana***  diverting  funds  for  the  purpose  of  conceal- 
ing income  or  assets  are  subject  to  a  heavy  fine.  Unlawful  use  of 
the  name  "Co-operative  Association"  is  a  misdemeanor  in  Wyom- 
ing.***    General  laws  regulating  various  professions  and  lines  of 
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business  are  indicated  in  a  note*^. 

Treatment  and  Punishment  of  Offenders, — C24>ital  punishment 
has  been  abolished  by  North  Dakota,*^  South  Dakota*®^  and 
Wyoming.*®*  The  North.  Dakota  statute  retains  capital  punish- 
ment, however,  where  one  already  under  sentence  for  first  degree 
murder  is  again  convicted  of  first  degree  murder,  and  also  provides 
that  persons  convicted  of  first  degree  murder  shall  not  be  eligible 
to  pardon  until  they  have  spent  half  of  their  life  expectancy  in  the 
penitentiary.  Arkansas*®*  has  enacted  that  in  all  cases  where  the 
law  fixes  capital  punishment  the  jury  may  return  a  verdict  of  life 
imprisonment  in  the  state  "penitention"  (penitentiary)  at  hard 
labor.  The  United  States  Supreme  Court  has  held  in  Malloy  v. 
South  CaroUna^^^  that  the  South  Carolina  act  of  1912  substituting 
electrocution  within  the  penitentiary  for  hanging  in  the  county  jail 
and  increasing  the  number  of  invited  witnesses  is  not  unconstitu- 
tional when  applied  to  crimes  previously  committed.  Numerous 
statutes  relating  to  the  pay  and  labor  of  convicts  have  been  passed. 
Very  briefly  they  may  be  summed  up  as  follows:  California,*** 
authorizing  use  of  convict  labor  on  state  highways;  Idaho,***  pro- 
viding compensation  for  convicts  worked  on  state  highways ;  Illi- 
nois,*** amending  act  of  1911  authorizing  convict  labor  on  public 
roads,  by  omitting  the  clause  limiting  such  labor  to  certain  classes 
of  convicts;  Iowa,***  providing  pay  and  substituting  the  state  use 
system  for  contract  labor ;  Kansas,***  forbidding  the  use  of  convict 
labor  outside  the  penitentiary ;  Nebraska,***  New  York**^  and  North 
Dakota,***  amendatory  acts  relating  to  the  employment  and  pay  of 
convicts;  Pennsylvania,***  authorizing  the  use  of  convicts,  except 

205.  Architecture— Michigan  (198);  bond  brokers  —  Oregon  (286); 
chiropody— Michigan  (189) ;  chiropractic — Nebraska  (409),  Oregon  (502)  ; 
certified  pubHc  accountants — Kansas  (1) ;  dentistry — California  (698)  ;  Con- 
necticut (2181);  Massachusetts  (380);  accident  and  casualty  insurance — 
Illinois  (472);  fire  insurance— Idaho  (317),  Michigan  (138),  Minnesota 
(133)  and  (260);  life  insurance — Pennsylvania  (885);  electricians — Massa- 
chusetts (356)  ;  horseshoeing — Illinois  (428) ;  collection  agencies  —  Idaho 
(187)  ;  foreign  corporations — Delaware  (318)  ;  medicine — New  Hampshire 
(228) ;  trained  nursing— Colorado  (432) ,  Tennessee  ( 108) ;  optometry— 
Arkansas  (457).  Illinois  (695),  Minnesota  (176),  Tennessee  (219);  private 
detectives — California  (1253);  and  warehousemen  (other  than  gram  and 
storage) — Minnesota  (300). 

206.  76,  208.    84. 

207.  335.  209.    774. 

210.  35  Sup.  Ct.  507. 

211.  218.  213.    555.  215.    76. 

212.  158.  214.    357.  216.    301. 
217.  919  and  1234. 

2ia    285.  219.    812. 
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those  under  sentence  of  death,  on  public  highways  and  providing 
for  the  grant  of  additional  good  time  for  such  work;  South  Da- 
kota,"® repealing  the  act  providing  for  leasing  of  convict  labor 
and"*  providing  for  pay. 

An  increase  in  legislation  relating  to  probation,  parole,  pardon 
and  commutation  of  sentence  is  shown  by  the  following  brief  sum- 
mary: Congress,***  authorizing  the  Secretary  of  War  to  establish 
a  parole  system  for  prisoners  confined  in  the  United  States  discip- 
linary barracks;  California,"*  creating  an  advisory  pardon  board; 
Hawaii,***  commutation  law  and**'  amendatory  parole  law;  Illi- 
nois,*** amending  the  parole  law  and**^  the  probation  act ;  Iowa,*** 
regulating  the  granting  of  reduction  in  sentences  to  trusties ;  Mon- 
tana,*** indeterminate  sentence  and  parole  law;  Nebraska,***  creat- 
ing state  parole  officer;  North  Dakota,***  amending  the  parole 
law;  Rhode  Island,"*  creating  a  state  board  of  parole  and  estab- 
lishing a  parole  system;  Tennessee,***  providing  for  suspending 
sentences  in  certain  felony  cases.  Iowa***  has  passed  a  new  sterili- 
zation law  in  place  of  the  act  declared  void  in  Dcms  v.  Berry,*^ 
The  new  act  is  limited  to  the  inmates  of  insane  hospitals  and  is 
much  milder  than  the  old  law.  Nebraska***  has  also  passed  a 
sterilization  law  of  limited  scope.  Miscellaneous  laws  of  interest 
under  this  head  are  collected  in  a  note."^ 
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237.  Colorado  (379)— felony  to  aid  escape  of  convicts  or  furnish  them 
with  cocaine  or  other  habit-forming  drugs;  Connecticut  (2075) — felony  to 
escape  from  the  reformatory  or  to  aid  one  in  such  escape;  Indiana  (338) — 
felony  to  escape  from  the  state  penal  farm;  Maine  (95) — felony  to  break 
jail;  California  (218)  and  Utah  (18)— felony  to  furnish  narcotic  drugs, 
weapons,  etc.,  to  prisoners  working  outside  the  state  prison ;  Minnesota  (344) 
— felonv  to  introduce  such  drugs  and  weapons  into  a  state  prison  or  reform- 
atory illegally ;.  Kansas  (350) — authorizing  counties  and  cities  to  establish 
pensJ  farms  for  misdemeanants;  Nebraska  (336) — creating  the  office  of 
public  defender  in  counties  of  more  than  100,000  population;  North  Caro- 
lina (207) — making  it  a  misdemeanor  for  a  sheriff  or  jailor  to  require  a 
¥5rson  imprisoned  to  appear  for  trial  in  a  uniform  or  with  clipped  head; 
ennessee  (230)— exempting  children  sentenced  to  the  state  reformatory 
from  the  disabilities  imposed  by  the  law  relating  to  infamous  crimes;  and 
Vermont   (350)— establishing  a  state  office  of  criminal  identification. 
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Protection  of  Adult  Employees, — Congress*'®  has  passed  an 
act  to  promote  the  welfare  of  American  seamen  in  the  merchant 
marine,  making  various  provisions  for  the  promotion  of  safety 
at  sea  and  abolishing  arrest  and  imprisonment  as  a  penalty  for 
desertion.  Connecticut*'*  requires  manufacturing  establishments 
to  keep  emergency  kits  for  first  aid  in  case  of  accident,  and  Illi- 
nois**® requires  railways  to  provide  first  aid  to  injured  employees 
and  passengers.  Semi-monthly  pay  bills  have  been  passed  in  Cal- 
ifornia,*** for  employees  in  private  employment;  in  Kansas,***  for 
employees  of  private  corporations;  in  Minnesota,***  for  employees 
of  public  service  corporations;  and  in  North  Carolina***  for  rail- 
way employees.  Wash  rooms  are  made  obligatory  in  Kansas,*** 
for  coal  miners;  in  Missouri,***  for  coal,  lead  and  zinc  miners; 
and  on  vessels  of  the  merchant  marine.**^  Illinois**®  has  passed 
a  new  act  to  provide  for  the  health,  safety  and  comfort  of  factory 
employees,  repealing  the  act  of  1910.  In  California***  and  Ne- 
vada*®® it  is  unlawful  for  agents  of  employers  to  demand  or  receive 
a  fee  or  gift  as  a  condition  for  employing  men  or  permitting  em- 
ployment to  continue;  and  in  Washington*®*  it  is  unlawful  for  any 
employment  agent  or  other  person  to  demand  or  receive  fees  from 
any  person  seeking  work  for  furnishing  employment  or  informa- 
tion leading  thereto.  Pennsylvania*®*  has  passed  a  general  act 
regulating  employment  agencies.  In  California*®®  public  utility 
companies  may  not  discharge  or  discipline  an  employee  on  the  re- 
port of  a  "spotter"  without  notice  and  hearing,  and  Nevada*®*  has 
a  similar  law  for  employers  generally. 

It  is  a  misdemeanor  in  Iowa*®®  to  make  false  charges  concern- 
ing the  honesty  of  employees  in  connection  with  their  employment 
and  in  Kansas*®®  it  is  a  similar  offense  to  inform  another  that  a 
person  has  been  convicted  of  felony  to  prevent  his  employment  or 
to  extort  money.  Interference  by  employers  with  the  political  ac- 
tivities of  employees  is  made  unlawful  in  California*®^  and  Ne- 
vada.*®®    Manufacturing  of  metals,  etc.,  creating  noxious  fumes 
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must  be  done  in  rooms  wholly  above  ground  in  Illinois.**' 
Indiana****  requires  certain  employers  to  grant  to  employees  who 
quit  or  are  discharged  service  letters  showing  the  nature  of  the 
service  performed  and  the  true  reason  for  the  discharge  or  quit- 
ting. In  St  Louis  &  S.  W.  Ry.  Co.  v.  Griffin,'**^  a  Texas  statute 
requiring  every  corporation  to  give  a  discharged  employee  a  true 
statement  of  the  reason  for  his  dismissal  within  ten  days  after  appli- 
cation therefor  was  held  unconstitutional.  California***  has 
amended  its  minimum  wage  law.  Colorado***  has  passed  work- 
men's compensation  acts,  makidg  lockouts  and  strikes  prior  to  or 
during  an  investigation  by  a  commission  illegal.  An  Oregon  act*** 
r^;ulates  employment  agencies,  forbidding  the  splitting  of  fees, 
sending  out  applicants  on  false  information,  conducting  agencies  in 
saloons,  etc.  In  Minnesota**'  it  is  made  larceny  for  a  contractor 
to  use  pa)rments  made  for  improvement  of  real  estate  under  Sec- 
tion 7,020,  General  Statutes  of  1913,  other  than  for  the  advance- 
ment of  the  work,  while  labor,  material-men,  etc.,  are  unpaid.  The 
New  York  Court  of  Appeals  in  People  v.  Klinck  Packing  Com- 
pany^^^  has  held  the  New  York  statute  requiring  manufacturing 
and  mercantile  establishments  to  give  their  employiees  twenty-four 
consecutive  hours  of  rest  in  every  week  valid. 

Prostitution  and  Sex  Crimes. — ^As  a  more  eflfective  means  of 
dealing  with  the  evil  of  prostitution,  the  following  states  have 
passed  abatement  and  injunction  acts:  Colorado,**^  Idaho,***  lUi- 
nois,**'  Indiana,*^**  lowa*^^  and  Michigan.*"  In  State  v.  Gilbert^^^ 
the  Minnesota  abatement  and  injunction  act,  attacked  on  the  ground 
that  it  did  not  provide  for  trial  by  jury,  was  declared  valid.  Con- 
necticut*^* has  made  it  a  misdemeanor  to  visit  a  house  of  prostitu- 
tion and  Illinois*^'  has  made  it  a  similar  offense  to  solicit  on  the 
streets  or  be  an  inmate  of  a  house  of  ill-fame.  New  York*^*  has 
enlarged  the  definition  of  vagrancy  to  include  various  persons  en- 
couraging immoral  acts.     Massachusetts*'^  has  made  it  a  misde- 

259.  431.        260.  107. 

361.  171  S.  W.  703  (Texas). 

262.  950. 

263.  515  and  562. 

264.  134.        265.  138. 

266.  52  N.  Y.  L.  J.  1925. 

267.  360.         269.  371.         271.  331. 
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273.  147  N.  W.,  953  (Minnesota). 
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meanor  to  permit  the  use  of  enclosed  booths  in  cafes,  restaurants 
and  saloons,  or  to  resort  to  such  places  for  immoral  solicitation  or 
bargaining. 

The  importation  and  exportation  of  females  for  immoral  pur- 
poses has  been  forbidden  by  Alaska."'  In  United  States  v. 
Holte,^^  defendant,  a  woman,  was  indicted  for  conspiring  to  have 
herself  transported  in  interstate  commerce  for  purposes  of  prosti- 
tution in  violation  of  the  White  Slave  Traffic  act.  Th^  United 
States  Supreme  CoMvt  held  the  indictment  good,  and  by  an  inter- 
esting dictum  stated  that  a  wcHnan  could  be  guilty  of  the  substantive 
offense  as  well  as  of  the  conspiracy.  The  writer  of  a  note  in  the 
Harvard  Law  Review,  commenting  on  the  case  says:  "That  the 
woman  is  always  the  victim'  may  well  be  an  illusion,  as  is  suggested 
by  Mr.  Justice  Holmes  for  the  court;  yet  she  was  undoubtedly  so 
regarded  by  Congress  as  the  very  name  of  the  statute  suggests; 
and  even  congressional  illusions,  while  they  should  not  be  encour- 
aged, should  at  least  be  respected  by  the  judiciary."*®^  Justices 
Day  and  Lamar  dissented.  In  Diggs  v.  the  United  States^^  it  was 
again  held  that  the  White  Slave  Traffic  act  is  not  limited  to  denounc- 
ing transportation  of  women  for  purposes  of  commercialized  vice. 

The  following  miscellaneous  laws  may  be  mentioned: 
Alaska,^'^  doubling  the  maximum  punishment  for  unnatural  carnal 
crimes;  Calif omia,*'*  making  the  acts  technically  known  as  fel- 
latio and  cunilingus  a  felony;  Connecticut,"*  doubling  the  maxi- 
mum penalty  for  incest;  Iowa,**'  attempt  to  produce  a  miscarriage 
made  punishable  by  a  fine  and  five  years'  imprisonment;  North 
Dakota,*^  making  fornication  a  misdemeanor ;  and  Rhode  Island,*'^ 
extensively  amending  the  law  relating  to  offenses  against  morality. 

Protection  of  Health,  Safety  and  Morals.  —  Statutes  under 
this  head  have  been  quite  numerous,  showing  an  increased  empha- 
sis in  the  movement  to  conserve  life,  health  and  property.  Many, 
indeed,  who  would  agree  with  the  conservation  idea  may  think 
that  its  promotion  by  imposing  criminal  penalties  has  been  over- 
done. The  size  of  sheets,  their  replacement  and  other  matters  re- 
lating to  hotels  have  been  r^^lated  in  California,*"  Indiana,"* 
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Nevada****  and  Washington.***  Statutes  controlling  the  manufac- 
ture and  sale  of  mattresses,  pillows  and  stuffed  bedding  have  been 
passed  in  California,***  Q)lorado,***  Connecticut,***  Illinois,***  Mas- 
sachusetts,*** Montana**^  and  Or^;on.**«  Tennessee***  has  passed 
a  law  relating  to  the  manufacture  of  clothing,  cigars,  etc.,  in  sweat- 
shops. Or^fon***  and  Washington***  have  passed  vital  statistics 
laws.  Or^on***  also  requires  a  report  of  industrial  accidents. 
Laws  relating  to  the  manufacture  and  sale  of  foods,  drinks,  etc., 
are  very  numerous,  as  the  following  brief  summary  will,  disclose: 
Alaska,***  serving  used  or  condemned  food ;  Delaware,*®*  sanitation 
of  factories  where  fruits  and  v^etables  are  packed  and  preserved ; 
Iowa,***  pure  drugs;  Massachusetts,***  pure  bread;  Minnesota,**^ 
using  chemical  preservatives  in  canning  fruits  and  v^etables ;  Mis- 
souri,*** sidewsdk  display  of  meats,  etc.;  Nebraska,***  sale  of  dis- 
eased meat;  North  Carolina,***  artificially  bleached  flour;  North 
Dakota,***  pure  food  and  drugs;  Arizona,***  Minnesota,***  Rhode 
Island***  and  Washington,***  cold  storage  eggs;  Minnesota,***  Mon- 
tana,**^ Oregon***  and  South  Dakota***  sale  of  poisons  by  others 
than  r^stered  pharmacists;  Michigan,***  poisonous  fly  killers; 
South  Dakota,***  wood  alcohol;  Michigan,***  adulterated  soft 
drinks ;  New  Jersey,***  handling  of  dairy  products  by  persons  hav- 
ing communicable  diseases.  In  United  States  v.  American  Laborer 
tories^^*  the  Sherley  amendment  to  the  national  pure  food  and  drug 
law,  ptmishing  the  making  of  false  and  fraudulent  statements  of 
the  curative  properties  of  medicines,  was  held  constitutional. 

The  manufacture,  sale  and  use  of  dangerous  weapons  and 
explosives  has  been  r^ulated  as  indicated  below :  Arkansas,***  pos- 
session of  burglar's  tools  made  a  felony;  Hawaii,***  requiring  re- 
port of  sales  of  fire  arms  and  ammunition;  Illinois**^  and  Kan- 
sas,*** acts  relating  to  the  sale  and  manufacture  of  explosives ;  New 
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York,*"  increasing  the  maximum  penalty  for  maliciously  damag- 
ing, by  the  use  of  explosives,  buildings  or  vessels  where  human 
life  is  endangered,  from  ten  to  twenty-five  years  imprisonment,  and 
where  human  life  is  not  endangered,  from  five  to  ten  years;  Con- 
necticut,***^  restricting  the  sale  of  deadly  weapons;  Delaware,'" 
forbidding  the  sale  of  deadly  weapons  to  minors;  Hawaii,"*  for- 
bidding the  sale  of  fire  arms  and  ammunition  to  minors  under  six- 
teen ;  Massachusetts,"*  New  Jersey  "•*  and  Pennsylvania,"*  forbid- 
ding hunting  of  wild  game  and  the  possession  of  shot  guns  or 
rifles  by  aliens;  Indiana,*"  forbidding  hunting  on  or  shooting  on 
or  across  highways ;  North  Dakota,**^  carrying  concealed  weapons ; 
Connecticut,"*  assault  with  deadly  weapon  made  aggravated  as- 
sault; New  York,***  carrying  of  dangerous  weapons  changed  from 
a  f demy  to  a  misdemeanor,  except  where  a  person  is  over  sixteen 
and  has  previously  been  convicted  of  crime.  In  Commonwealth  v. 
Karvoner?^  the  Massachusetts  statute  of  1913,  forbidding  the  car- 
rying of  red  and  black  flags  in  parades,  was  held  valid  in  a  case 
where  defendant  was  found  guilty  of  carrying  a  red  flag  in  the 
parade  of  a  socialist  organization.  The  writer  of  a  note  in  the 
Harvard  Law  Review,  referring  to  the  principal  case,  correctly 
says  that  a  legislative  enactment,  no  matter  how  freakish  in  nature, 
should  not  be  declared  void  by  the  courts  if  it  has  any  reasonable 
bearing  upon  the  protection  of  public  health,  morals,  safety  or 
welfare.***  Fortunately  the  state  of  Massachusetts  in  1915***  has 
seen  fit  to  repeal  this  law. 

The  states  listed  below  have  passed  statutes  relating  to  games 
and  sports ;  California,'**  initiative  measure  forbidding  prize  fights ; 
Minnesota,***  regulating  boxing  contests;  Nevada**'  and  Mon- 
tana,*** betting  on  horse  races;  Connecticut,**^  football  and  base- 
ball pools;  Nevada,***  gambling. 
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Illinois***  and  North  Dakota'***  have  enacted  l^slation  to  pre- 
vent the  abuse  of  maternity  hospitals.  The  following  laws  have 
been  passed  to  prevent  the  destruction  of  property  by  fire:  Connec- 
ticut,*** forbidding  the  release  of  fire  balloons ;  New  York,***  for- 
bidding the  release  of  unpiloted  hot  air  balloons  adjacent  to  forest 
preserves;  Pennsylvania,***  forbidding  the  sale,  purchase  or  giving 
away  of  balloons  made  to  contain  fire  (except  piloted  balloons)  ; 
New  Jersey,***  prohibiting  the  sale  and  use  of  paper  balloons  con- 
taining combustibles;  Michigan,***  general  act  to  prevent  fire 
waste;  and  Pennsylvania,***  establishing  a  bureau  of  forest  pro- 
tection. 

Several  states  have  legislated  to  further  protect  the  marriage 
relation:  Illinois,**^  by  passing  the  Uniform  Marriage  Evasion 
act;  Kansas***  and  New  Hampshire,***  by  forbidding  the  marriage 
of  epileptic  and  insane  persons  where  issue  is  possible;  Oregon,**® 
by  making  it  illegal  to  advertise  to  procure  divorces;  and  Ver- 
mont,*** by  making  it  illegal  to  marry  knowing  oneself  to  be  in- 
fected with  gonorrhea  or  s)rphilis.  Hawaii***  has  regulated  the 
operation  of  air-craft  over  Hawaiian  waters  or  territory  by  per- 
sons not  connected  with  the  military  or  naval  establishment.  Some 
miscellaneous  statutes  properly  placed  under  this  heading  may  be 
found  in  a  note.*** 

Procedure,  Trial,  Evidence,  etc, — In  order  to  avoid  sonte  of 
the  difficulties  encountered  in  the  Thaw  case.  New  York***  has 
passed  a  statute  providing  that  in  any  criminal  action  or  special 
proceeding  where  soundness  of  mind  is  in  issu^  a  court  may  ap- 
point to  examine  such  person  three  disinterested,  competent  phy- 
sicians who  may  be  used  as  witnesses  by  any  party  to  the  proceed- 
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ing.  Illinois**'  has  provided  that  handwriting  may  be  proven  by 
comparison  in  all  courts.  In  Kansas***  conviction  of  crime  shall 
not  disqualify  a  witness,  but  such  conviction  may  be  shown  to 
affect  credibility. 

In  People  v,  Risley*^''  a  new  problem  in  the  law  of  expert  evi- 
dence was  presented  to  the  Court  of  Appeals  of  New  York.  De- 
fendant was  indicted  for  offering  in  evidence  a  typewritten  docu- 
ment with  knowledge  of  its  fraudulent  alteration.  A  mathematical 
expert  was  permitted  to  testify  in  answer  to  a  hypothetical  ques- 
tion, based  on  the  assumed  frequency  of  certain  peculiarities  in 
the  altered  document  and  in  writing  from  defendant's  instrument, 
that  the  chance  of  coincidence  in  another  machine  was  one  in  four 
billion.  This  was  held  reversible  error.***  An  interesting  case 
involving  the  protection  of  the  privilege  against  self-incrimination 
is  found  in  Burdick  v.  the  United  Stoies?^^  A  witness  was  ad- 
judged guilty  of  contempt  for  refusal  to  answer  certain  questions 
Jbefore  a  federal  grand  jury,  after  having  refused  a  pardon  from 
the  president  covering  all  offenses  which  he  had  or  might  have 
committed  in  connection  with  any  matter  to  which  he  might  tes- 
tify. The  United  States  Supreme  Court  reversed  the  judgment  of 
conviction  and  held  that  the  witness  might  refuse  to  accept  the 
pardon  and  so  preserve  his  right  not  to  testify.  This  case  cer- 
tainly reaches  the  high  water  mark  of  protection  accorded  the  priv- 
il^e  against  self-incrimination.*^* 

California*^*  and  Hawaii*^*  have  further  amended  their  crim- 
inal codes  in  order  to  avoid  technicalities  in  criminal  procedure. 
An  Indiana  statute*^*  enacts  that  participial  recitals  following  the 
words  "having"  or  "being"  shall  be  considered  allegations  of  fact 
whenever  necessary  to  the  sufficiency  of  criminal  pleadings.  In 
Michigan*^*  it  is  provided  that  judgments  in  criminal  cases  may 
not  be  reversed  for  error  unless  it  shall  afirmatively  appear  that 
the  error  complained  of  has  resulted  in  a  miscarriage  of  justice. 
Oklahoma*"  has  submitted  to  the  voters  a  constitutional  amendment 
making  the  jury  in  non-capital  cases  consist  of  eight  men  and  pro- 
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viding  that  in  cases  less  than  felonies  a  verdict  may  be  rendered  by 
a  three-fourths  vote.  Arkansas*^*  has  l^slated  to  limit  the  burden 
of  costs  in  criminal  actions.  The  statute  provides  that  the  fees 
of  no  more  than  five  witnesses  shall  be  taxed  against  the  county  or 
state  unless  their  materiality  and  importance  are  certified  under 
oath  by  the  attorney  at  whose  instance  such  additional  ^witnesses 
are  subpoenaed.  An  interesting  provision  of  the  statute  is  that 
any  attorney  who  has  increased  costs  unreasonably  and  vex- 
atiously  shall  be  required  to  satisfy  such  excess  of  costs. 

In  North  Carolina'^^  contempt  trials  where  personal  conduct 
of  a  judge  or  his  fitness  to  hold  his  position  is  involved,  must  here- 
after take  place  before  another  judge.  In  Drew  v.  Thaw,*''*  a  pris- 
cmer  who  had  been  acquitted  of  homicide  in  New  York  upon  the 
ground  of  insanity  escaped  from  an  asylum  to  which  he  had  been 
committed  and  fled  to  New  Hampshire,  where  he  was  arrested 
for  extradition  in  compliance  with  a  demand,  based  upon  an  indict- 
ment for  conspiracy  to  pervert  and  obstruct  the  due  administration 
of  the  laws  of  New  York.  It  was  held  on  habeas  corpus  that  he 
was  subject  to  extradition,  despite  his  argument  that  if  insane  he 
could  not  be  guilty  of  conspiracy,  and  if  sane  he  was  justified  in 
escaping.  In  ex  parte  McDonalcP''^  we  have  an  interesting  case 
involving  the  power  of  a  military  tribunal.  The  governor  of  Mon- 
tana had  declared  martial  law  in  a  district  where  rioting  was  prev- 
alent. It  was  held  on  habeas  corpus  that  the  relator,  before  a  mil- 
itary court  on  the  charge  of  resisting  an  officer,  should  be  remanded 
to  await  trial  before  a  civil  tribunal.  This  case  is  interesting  as 
being  opposed  to  the  practice  which  was  upheld  in  West  Virginia 
in  State  v.  Brown**^  and  which  gave  rise  to  such  a  storm  of  de- 
served protest. 

The  most  widely  known  case  of  the  year  was  Frank  v.  Man- 
ffum**^  Frank  was  convicted  of  murder  by  a  verdict  rendered 
during  his  absence  from  the  court  room,  to  which  procedure,  how- 
ever, his  counsel  had  consented.  On  his  first  motion  for  a  new 
trial  this  was  not  specified  as  an  error.  A  new  trial  was  asked  for 
on  the  ground  of  mob  domination  of  the  jury.  This  was  denied  by 
the  trial  and  appellate  courts.    On  a  subsequent  motion  to  set  the 
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verdict  aside  on  the  ground  that  the  defendant  was  deprived  of  his 
constitutional  rights  it  was  held  that  his  absence  at  the  reception 
of  the  verdict  had  been  waived  by  the  failure  to  take  timely  ad- 
vantage of  the  error,  and  it  was  again  found  that  the  jury  had 
not  been  influenced  by  a  hostile  mob.  Frank  then  petitioned  the 
United  States  district  court  for  a  writ  of  habeas  corpus  setting 
forth  the  same  allegations.  The  petition  was  denied  and  in  the 
United  States  Supreme  Court  it  was  held,  Justices  Hughes  and 
Holmes  dissenting,  that  the  denial  was  proper.'** 

Miscellaneous  Statutes  and  Decisions.  —  In  addition  to  the 
statutes  and  decisions  already  cited  under  the  preceding  nine  heads, 
there  are  numerous  others  of  considerable  interest  and  importance. 
Only  a  few,  however,  will  be  cited  under  this  head.  In  Illinois*** 
it  is  made  a  misdemeanor  to  lease  space  in  any  building  or  place 
of  public  resort  for  the  purpose  of  receiving  tips,  and  in  Iowa*** 
it  is  made  a  similar  offense  to  offer,  solicit  or  accept  a  tip  on  rail- 
ways, in  hotels  and  in  other  public  places.  It  is  unlawful  for 
gypsies  to  practice  their  craft  in  Delaware***  and  in  Minnesota*** 
their  time  for  stopping  at  one  place  is  strictly  limited.  Colorado**^ 
has  made  "gift  enterprise  businesses'*  unlawful,  while  Nevada*** 
has  repealed  a  similar  statute.  Colorado,***  lowa,**^  Michigan,**^ 
Montana,***  and  Washington***  have  passed  absent  voter  acts. 
Several  states — Illinois,***  Montana,***  Nebraska,***  Vermont**^ 
and  Washington*** — ^have  passed  laws  making  the  unpermitted  use 
of  an  automobile,  etc.,  a  misdemeanor.  In  Colorado***  the  same 
offense  is  made  larceny.  In  Idaho*^  failure  to  make  proper  deposit 
of  school  funds  is  a  felony.  In  Idaho**^  and  Nevada*^*  state  offi- 
cials exceeding  appropriations  are  guilty  of  a  misdemeanor. 

California*^*  has  made  aliens  ineligible  to  employment  in  cer- 
tain parts  of  the  public  service  and  Nevada*®*  has  even  required 
the  r^ents  of  the  state  university  and  school  trustees  to  dismiss 
alien  teachers  and  made  them  ineligible  for  appointment  to  teach- 
ing positions  hereafter.  Connecticut,***  New  York***  and  Oregon**^ 

•  — ■ — 

382.    Frank  was  finally  lynched  after  his  sentence  had  been  commuted 
to  life  imprisonment  by  Governor  Slaton. 
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have  restricted  advertising  on  or  near  public  highways.  Idaho*®' 
has  made  failure  to  keep  hides  of  cattle  and  sheep  without  altera- 
tion of  brands  for  thirty  days  prima  facie  evidence  of  grand  lar- 
ceny, and  in  Nevada*^  it  is  a  felony  to  have  possession  of  cattle 
hides  from  which  the  ears  or  brands  have  been  cut  or  defaced. 
Oregon*^*^  has  regulated  the  transfer  and  recording  of  cattle  brands 
and  in  Wyoming*^^  failure  to  produce  hides  of  cattle  or  a  certificate 
of  inspection  on  demand  is  a  misdemeanor. 

California***  has  repealed  the  act  forbidding  the  publication 
of  caricatures  and  cartoons.  Minnesota*"  has  made  oral  defama- 
tion a  misdemeanor.  In  Oklahoma***  the  person  who  steals 
chickens  at  night  will  hereafter  be  guilty  of  grand  larceny  irre- 
spective of  the  value  of  his  haul.  Illinois**'  has  cleared  up  the 
doubtful  situation  of  the  dog  by  making  him  the  subject  of  larceny. 
Indiana***  has  divided  burglary  into  two  degrees,  made  corrupt 
lobbying**^  a  felony,  and**®  made  it  a  misdemeanor  to  destroy  bal- 
lots whether  cast  or  not  cast,  or  destroy  pencils  used  in  an  election. 

Idaho***  and  Nevada**®  have  forbidden  nepotism  in  the  public 
service.  Louisiana***  prohibits  corporations  and  associations  from 
contributing  to  the  funds  of  political^  parties.  Kansas*"  has  re- 
stricted the  use  of  conveyances  at  elections  and*"  limited  campaign 
expenses  of  candidates  to  ten  per  cent  of  the  salary  of  the  office  for 
the  first  year.  It  is  a  misdemeanor  in  Iowa***  to  print  or  circulate 
political  advertisements  without  showing  who  is  responsible  there- 
for. Massachusetts**"  and  Montana***  require  adult  children  if 
able,  to  support  worthy  destitute  parents.  Nebraska**^  has  forbid- 
den embalming  with  preparations  containing  arsenic  or  strychnine. 
Oklahoma**®  has  provided  that  one  convicted  of  killing  another 
shall  not  benefit  by  inheritance,  descent,  devise,  legacy,  insurance, 
etc.  In  People  v,  Crane*^^  the  New  York  Court  of  Appeals  has 
upheld  the  New  York  statute  requiring  municipal  corporations  to 
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employ  only  citizens  on  public  works.  Tennessee^'^  has  made 
various  offenses  by  night  riders,  e.  g.,  threats  to  prevent  disposal 
of  products,  to  compel  dismissal  of  laborers  or  tenants,  etc., 
felonies. 

* 

430.    56. 
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A  REVIEW  OF  SOME  OF  THE 
WORLD  COURT  DECISIONS 

W,  p.  Rogers.! 

We  frequently  hear  the  statement  that  arbitration  of  inter- 
national disputes  has  failed  to  accomplish  that  which  its  advocates 
claim  for  it;  that  the  Hague  Court  of  Arbitration  has  so  far  noft 
put  an  end  to  wars  and  is  therefore  a  great  disappointment;  and 
that  because  human  nature  can  not  be  changed,  wars  must  for- 
ever continue.  It  seems  worth  while  to  glance  backward  again 
over  this  field,  to  see  whether  in  the  record  of  the  past  there  is  a 
basis  for  the  hope  of  the  peace  advocate,  or  whether  his  vision  of 
peace  is  only  the  imagination  of  an  idle  dreamer. 

Let  us  begin  with  the  admission  that  universal  peace  is  neither 
at  hand  nor  as  nearly  here  as  many  peace  advocates  believe  and 
as  all  desire.  Let  us  acknowledge  that  international  arbitration 
has  not  always,  even  in  recent  years,  been  adopted  by  contending 
nations  as  a  method  of  terminating  their  controversies;  and  that 
the  Hague  Court  has  not  done  all  that  many  earnest  and  enthu- 
siastic men  and  women  believed  it  would  accomplish.  Let  us  agree 
that  to  change  human  nature  is  a  difficult  task  and  that  there  are 
almost  innumerable  obstacles  in  the  way  of  permanent  universal 
peace;  have  we  not, still, grounds  for  encouragement  in  the  advances 
which  have  been  made?  Can  the  unprejudiced  investigator  con- 
clude that  further  effort  to  bring  about  a  consummation  so  grand 
and  inclusive  in  its  purpose  is  useless? 

When  we  start  with  the  fact  that  from  the  beginning  of  the 
human  race,  man  has  struggled  in  bitter  warfare  against  his 
brother,  and  that  the  greater  part  of  human  history,  both  sacred 
and  profane,  is  the  record  of  tribal  state  and  national  wars, 
resulting  so  often  in  utter  extinction  of  one  or  the  other  of  these 
contending  peoples,  we  come  to  a  realization  of  the  magnitude  of 
a  task  which  has  for  its  purpose  a  reversal  of  these  customs.  It 
is  the  belief  of  many  of  our  most  eminent  scholars  and  statesmen 
that  war  is  not  necessary  to  settle  any  dispute  between  nations, 
if  only  the  proper  spirit  is  exercised  in  dealing  with  the  matter  in 
controversy. 

1.    Dean  of  The  Cindniiati  Law  School. 
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Hon.  Elihu  Root  in  a  public  address  referring  to  this  subject 

said: 

"There  are  no  international  controversies  so  serious  that  they  cannot  be 
settled  peaceably  if  both  parties  really  desire  peaceable  settlement;  where  there 
are  few  causes  of  dispute  so  trifling  that  they  cannot  be  made  the  occasion  of 
war  if  either  party  really  desires  war.  The  matters  in  dispute  between  nations 
are  nothing;  the  spirit  which  deals  with  them  is  ever3rthing." 

Hon.  John  W.  Foster  in  an  exhaustive  review  of  the  subject 

states: 

"The  review  which  I  have  made  has  shown  that  all  the  foreign  wars  in  which 
we  have  engaged  were  brought  on  by  our  own  precipitate  action,  that  they  were 
not  inevitable,  and  that  they  might  have  been  avoided  by  the  exercise  of  pru- 
dence and  conciliation.  It  also  shows  that  it  has  been  possible  for  us  to  live  in 
peace  with  our  nearest  neighbor,  with  which  we  have  the  most  extensive  and 
mtimate  relations,  the  most  perplexing  and  troublesome  questions.  Our  history 
also  shows  that  during  our  whole  life  as  an  independent  nation  no  country  has 
shown  toward  us  a  spirit  of  aggression  or  a  disposition  to  invade  our  territory. 
If  such  is  the  case,  is  it  not  time  that  every  true  patriot,  every  lover  of  his 
country  and  of  its  fair  fame  in  the  world,  every  friend  of  humanity,  should 
strive  to  curb  the  spirit  of  agression  and  military  glory  among  our  people  and 
seek  to  create  an  earnest  sentiment  against  all  war?" 

Hon.  Wm.  H.  Taft,  while  President  of  the  United  States  pro- 
posed that  we  as  a  nation  negotiate  treaties  with  all  the  other 
leading  nations  of  the  world  binding  ourselves  to  submit  to  arbi- 
tration all  international  questions  which  could  not  by  diplomacy, 
be  settled  between  the  nations  themselves,  even  though  the  ques- 
tions involved  national  honor  and  vital  interests.  To  this  senti- 
ment the  most  influential  statesmen  of  England  and  other  leading 
nations  of  Europe  gave  their  approval,  but  the  treaties  were  not 
then  negotiated  because  of  opposition  by  certain  members  of  the 
senate  to  the  language  of  the  treaties  proposed. 

From  1899  to  1914  more  than  175  arbitration  treaties  have 

been  concluded  between  the  various  nations  of  the  world.    The 

United  States  has  been  a  party  to  at  least  thirty  of  these  treaties 

within  that  period.    The  following  is  a  form  of  treaty  representing 

the  nature  of  these  international  contri':ts  which  have  within 

recent  years  grown  in  popularity  in  the  <  vilized  world. 

"If  any  difference  shall  arise  between  the  tii  contracting  countries  which 
may  not  be  settled  amicably  by  diplomatic  cor  spondence  between  the  two 
governments  they  shall,  by  common  accord,  nom  ate  an  arbitrator,  some  third 
neutral  and  friendly  power,  and  the  results  of  the  arbitration  shall  be  accepted 
by  the  two  parties. 

The  greatest  forward  step  which  the  world  has  ever  taken, 
looking  to  peaceful  settlements  of  vital  disputes  is  shown  in  the 
work  of  the  two  world  conferences  held  at  the  Hague,  one  in  1899 
and  the  other  in  1907.  The  importance  of  these  conferences  can- 
not be  over-estimated.  Few  people  understand  the  vastness  of 
the  scope  of  their  work,  or  the  value  of  those  things  which  have 
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grown  out  of  it.  There  is  no  opportunity  in  so  limited  a  space  as 
this  paper  must  occupy  to  do  more  than  mention  the  progress 
made  along  the  line  of  settling  international  disputes. 

At  the  Hague  Conference  of  1899  there  was  established  for 
the  first  time  in  the  history  of  the  world  an  International  Court  of 
Arbitration,  the  purpose  of  which  is  to  settle  by  arbitration,  disr 
putes  between  nations.  It  seems  somewhat  remarkable  that  no 
question  for  settlement  appeared  before  this  court  until  October, 
1903,  three  years  after  the  court  was  established. 

It  is  also  an  interesting  fact  that  the  United  States  was  the 
first  nation  to  suggest  the  submission  to  this  court,  for  settlement 
of  a  dispute  with  another  nation.  This  question  arose  between 
the  United  Ststtes  and  Mexico  relative  to  what  is  known  as  The 
Pious  Funds  of  the  Califomias.  The  Pious  Fund  was  established 
in  the  17th  century  for  the  support  of  the  Jesuit  Missions  in  Upper 
and  Lower  California.  At  the  close  of  the  18th  century,  because 
of  difficulty  which'the  Jesuits  had  with  the  Pope,  these  funds  were 
taken  in  charge  by  the  Mexican  government  to  be  administered 
by  the  government  for  the  benefit  of  the  Jesuits.  At  the  close  of 
the  war  between  Mexico  and  the  United  States,  Upper  California 
became  a  part  of  the  United  States.  By  the  arrangements  between 
the  Jesuits  and  the  Mexican  government,  six  per  cent,  was  to  be 
paid  annually  by  the  Mexican  government  to  the  Jesuits.  After 
the  division  of  California  it  was  contended  by  Mexico  that  this 
interest  should  be  paid  only  to  the  Jesuits  in  Lower  California  and 
it  refused  to  pay  any  portion  to  those  who  resided  in  the  United 
States.  Our  government  on  behalf  of  the  Catholic  Church  in 
California  contended  that  the  beneficiaries  of  this  fund  were  the 
same  as  before  the  cession  of  California  and  that  it  was  not  material 
that  there  had  been  a  change  in  the  sovereignty  of  a  portion  of 
these  beneficiaries.  This  dispute  which  involved  some  $40,000,000 
continued  until  1868,  when  it  was  agreed  to  submit  the  question 
to  Sir  Edward  Thornton,  British  Ambassador  at  Washington  for 
arbitration.  In  1869  he  made  an  award  in  the  matter  in  favor  of 
the  contention  of  the  United  States  which  required  Mexico  to  pay 
to  the  United  States  nearly  $1,000,000  interest.  This  the  Mexican 
government  at  once  paid,  but  insisted  that  the  award  did  not 
apply  to  future  payments,  and  refused  to  pay  to  our  government 
any  more  interest.  Finally,  in  1902  the  two  governments  agreed 
to  again  submit  the  whole  matter  to  the  court  of  arbitration  at 
the  Hague.  It  was  contended  by  those  representing  the  United 
States  that  che  decision  made  in  1869  by  Sir  Edward  Thornton 
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settled  the  matter  for  all  time  and  that  the  question  was  res 
adjudicata.  But  it  was  agreed  that  if  the  court  should  find  other- 
wise it  might  now  pass  on  all  questions  for  final  settlement.  The 
court  consisted  of  five  judges,  namely,  M.  de  Martens,  of  Russia; 
Sir  Edward  Fry,  of  England;  Dr,  Asser,  the  Dutch  jurist;  Dr. 
Lohman,  of  the  Netherlands,  and  Mr.  Matzen,  a  Dane.  The 
court  decided:  ^ 

1.  That  the  case  was  governed  by  the  principles  of  res  ad^ 
judicata  by  reason  of  Sir  Edward  Thornton's  decision  in  1869; 

2.  That  Mexico  should  pay  to  the  United  States  arrears  of 
interest  amounting  to  $1,420,000; 

3.  That  Mexico  should  pay  $43,000  annually  forever  to  the 
United  States. 

Mexico  at  once  yielded  to  the  court's  decision,  promptly  paid 
the  amount  found  to  be  due,  and  will  probably  in  the  future  con- 
tinue to  carry  out  the  court's  decree.  Here  was  a  matter  which 
for  more  than  half  a  century  had  been  the  cause  of  irritation  between 
neighboring  nations  and  had  at  times  drawn  them  into  contentions 
so  acute  as  to  endanger  their  friendly  relations.  Nations  have  not 
infrequently  appealed  to  arms  to  settle  questions  more  trivial  than 
this.  But  in  a  shorter  period  of  time  than  is  taken  by  ordinary 
courts  to  settle  many  cases  between  individuals,  this  International 
Court  quietly  adjusted  this  matter  and  by  its  equitable  decision, 
removed  a  subject  which  might  have  drawn  us  into  the  use  of 
force  and  an  ugly  international  conflict.  The  decision  was  of  the 
utmost  importance,  and  yet  it  did  not  creatie  a  ripple  upon  the 
surface  of  business  or  politics,  and  perhaps  not  one  citizen  in  ten 
thousand  among  us  knew  it  had  b^n  made. 

The  next  case  before  the  court  was  more  complicated,  and 
involved  the  interests  of  several  nations.  The  cause  was  entitled, 
BrUish  Isles,  Germany  and  Italy  v.  Venetueta,  and  was  decided 
February  22, 1914.  Venezuela  was  indebted  to  a  number  of  other 
nations  and  because  of  internal  revolutions  had  not  money  to  pay 
these  debts.  Germany,  Italy  and  England  had  for  a  long  time 
tried  to  secure  their  claims  from  Venezuela,  but  being  unsuccessful 
they  combined  and  with  their  fleets  blockaded  her  ports  and 
captured  her  war  vessels.  Venezuela  applied  to  these  nations  to 
arbitrate  the  matters  between  them  and  it  was  finally  agreed  to 
leave  the  whole  matter  to  the  Hague  Court.  The  creditor  nations, 
including  the  United  States,  then  intervened,  as  the  three  allied 
powers  contended  that  as  they  had  forced  Venezuela  into  a  settle- 
ment they  should  first  be  paid.    There  were  15  nations  involved. 
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The  questions  were  finaMy  settled  by  Venezuela  paying  into  a 
commission  30  per  cent,  of  her  income  to  be  applied  on  her  debts, 
but  it  was  determined  by  the  Hague  Court  that  the  allied  powers 
should  have  preference  in  payments.  This  decision  was  much 
criticised  but  was  justified  by  the  conduct  of  Venezuela  and  by  a 
precedent  in  our  private  courts  in  allowing  an  attaching  creditor 
preference,  over  others.  No  one  can  fail  to  see  the  grave  danger 
which  presented  itself  here  with  the  affairs  of  all  these  nations 
entangled  and  with  our  jealous  watchfulness  of  the  Monroe  Doctrine. 
Venezuela's  appeal  to  a  couft  of  justice,  quickly  dissolved  the 
blockade  of  her  ports  and  induced  the  battleships  to  depart  with- 
out a  shot. 

The  next  cause  to  be  decided  by  the  Hague  Court  was  that 
of  the  British  Isles,  France  and  Germany  v.  Japan.  Under  certain 
treaty  rights  held  by  England,  France  and  Germany  with  Japan, 
citizens  of  these  coimtries  were  permitted  to  erect  houses  on 
leased  lands  in  what  is  known  as  foreign  settlements  in  Japanese 
cities,  but  were  not  permitted  to  own  the  lands,  the  title  of  which 
the  lease  stated  should  forever  remain  in  the  government  of  Japan. 
The  treaties  provided  for  certain  payments  to  be  made  by  the 
lessees  to  the  Japanese  government  in  consideration  for  the  leases 
and  that  no  additional  tax  or  burden  should  be  imposed  on  such 
lessees,  in  connection  with  the  occupancy  of  such  lands,  except 
those  mentioned  in  the  treaties.  Many  foreigners  erected  houses 
on  these  lands  and  paid  the  stipulated  rent  for  the  grounds'  thus 
occupied.  The  local  government  then  levied  taxes. upon  these 
houses  and  improvements  and  sought  to  collect  them.  The  owners 
refused  to  pay.  They  insisted  that  the  treaties  above  named 
exempted  them  from  further  taxation  when  they  had  paid  to  the 
government  the  specified  rents.  The  personal  goods  of  the  de- 
faulters were  then  seized  for  the  payment  of  taxes.  An  appeal  was 
made  to  the  foreign  governments  for  protection  and  the  enforce- 
ment of  the  treaty  obligations  against  Japan.  Finally  in  August, 
1902,  it  was  agreed  between  all  those  nations  to  submit  the  matter 
in  controversy  to  arbitration  by  members  of  the  Hague  Court.  It 
was  agreed  that  one  arbitrator  should  be  selected  by  Japan  and 
diat  Great  Britain,  France  and  Germany  should  jointly  select 
another  and  that  these  two  arbitrators  should  select  a  third. 
Accordingly,  Japan  named  as  her  representative  on  the  court, 
Itchiro  Motono,  the  Japanese  minister  to  France.  The  pther 
nations  selected  Mr.  Lewis  Renault,  an  eminent  French  diplomat 
and  scholar.    These  two  arbitrators  selected  as  umpire  and  as  the 
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third  arbitrator,  Mr.  Gregers  Gram,  an  ex-minister  of  state,  of 
Norway.  The  court  was  held  in  the  building  of  the  Permanent 
Court  of  Arbitration  at  the  Hague  and  the  final  decision  was  there 
rendered  on  May  22,  1905,  by  a  majority  vote  of  two  to  one  against 
the  contention  of  Japan.  Motono,  the  Japanese  representative 
dissented  from  the  decision  in  the  following  language:  "I  wish  to 
state  my  absolute  disagreement  with  the  majority  of  the  court  with 
regard  to  both  the  grounds  and  the  decision  of  the  award."  The 
Japanese  government  however,  regarded  the  decision  as  final  and 
conclusive  and  made  no  further  effort  to  enforce  the  house  tax. 
The  fact  that  the  result  was«  reached  by  a  divided  court  indicates 
the  unwisdom  of  selecting  as  arbitrator  one  who  is  a  citizen  of  a 
nation  involved  in  the  dispute.  But  the  fact  that  the  decision 
even  thus  made,  was  regarded  as  final  and  was  by  the  defeated 
nation  strictly  complied  with,  proves  with  what  binding  force  and 
respect  sovereignties  regard  the  conclusions  of  an  international 
court. 

The  next  cause  presented  for  this  court's  determination  while 
apparently  not  of  such  grave  importance  in  the  subject  involved 
was  regarded  of  great  importance  by  both  France  and  Great 
Britain  because  it  raised  the  question  of  their  sovereign  rights. 
The  question  related  to  the  right  to  confer  on  certain  native  crafts 
of  Muscat  the  privilege  to  fly  the  French  flag.  By  an  agreement 
between  England  and  France  in  1862,  the  two  nations  agreed  "to 
engage  reciprocally  to  respect  the  independence  of  His  Highness, 
the  Sultan  of  Muscat."  Later,  papers  were  issued  by  the  French 
Republic  to  certain  subjects,  owners  of  boats  and  water  crafts  to 
fly  thereon  the  French  flag.  England,  believing  these  grants  were 
in  violation  of  her  treaty  with  France  and  that  the  privil^;e  thus 
given  might  tend  to  impair  another  treaty  which  she  had  negotiated 
with  France  relating  to  the  African  slave  trade,  objected  to  these 
subjects  of  the  Sultan  of  Muscat  flying  the  French  flag,  and  to  the 
conduct  of  the  French  Republic  in  granting  these  privileges.  The 
French  government  insisted  that  it  was  acting  within  its  rights  in 
what  it  did.  The  disputie  between  the  two  nations  grew  so  acute 
that  it  became  necessary  to  have  it  determined  and  to  have  the 
rights  of  the  contending  nations  relating  to  this  matter  more  defi- 
nitely fixed.  It  was  therefore  agreed  on  October  14,  1903,  that  all 
disputed  points  relating  to  these  treaties  should  be  submitted  for 
arbitration  to  members  of  the  Permanent  Court  of  Arbitration  at 
the  Hague.  The  British  government  selected  Chief  Justice  Mel- 
ville W.  Fuller,  and  the  French  government  selected  as  its  repre- 
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sentative  DeSavornin  Lohman  of  the  Netherlands.  These  arbi- 
trators rendered  their  decision  in  1905.  They  so  construed  the 
treaties  as  to  limit  somewhat  the  construction  placed  thereon  by 
France,  and  more  clearly  designated  what  persons  and  crews  of  the 
Sultan  of  Muscat  should  be  permitted  to  fly  the  French  flag.  The 
French  government  submitted  to  this  decision,  and  thereafter  con- 
formed to  the  rules  announced  by  the  court. 

International  statesmen  and  diplomats  were  watching  these 
decisions  and  the  later  conduct  of  the  nations  affected  by  them, 
with  intense  interest  and  concern.  There  was  supreme  satisfaction 
shown  when  it  was  observed  that  in  every  case  the  contending 
nations  regarded  the  questions  thus  passed  upon  as  settled  for  all 
time.  This  great  Court  of  Arbitration  was  proving  that  its  method 
of  settling  international  disputes  was  practicable  as  well  as  econom- 
ical. It  tended  to  prevent  enmity  and  hatred  between  nations, 
such  as  war  engenders.  It  left  the  contending  parties  friends,  and 
established  results  which  were  permanent. 

But  up  to  this  time  those  two  great  nations,  France  and  Ger- 
many, who  for  more  than  forty  years  had  realized  that  their 
arbitrament  of  arms  had  not  settled  matters  between  them,  and 
that  their  deadly  and  expensive  contest  had  not  produced  enduring 
results,  had  not  appeared  before  this  tribunal.  In  1908,  however, 
an  unfortunate  incident  accurred  which  suddenly  brought  these 
two  nations  face  to  face  in  a  matter  which  required  immediate 
attention.  The  situation  was  critically  dangerous  and  called  for 
caution  and  wisdom  of  the  highest  character  in  its  management. 
This  was  exercised  by  those  in  charge  of  the  affair  in  securing  its 
submission  to  the  Hague  Court  for  settlement. 

The  cause  as  it  appeared  before  the  Court  was  entitled  The 
Deserters  at  Casablanca.  The  incident  was  as  follows:  At  Casa- 
blanca, on  September  25, 1908,  a  number  of  French  soldiers  deserted 
from  the  French  Foreign  Legion  and  were  taken  under  the  pro- 
tection of  the  German  Consulate.  French  officials  having  learned 
of  this,  seized  and  forcibly  took  them.  It  was  insisted  that  the 
German  Consul  had  given  them  improper  assistance  in  their  efforts 
to  desert,  and  that  this  justified  the  French  officers  in  forcibly 
retaking  them.  On  the  other  hand  it  was  contended  that  the 
French  officers  had  committed  a  grave  offense  against  Germany 
in  forcibly  taking  these  men,  some  of  whom  were  German  citizens, 
from  the  German  consulate.  The  matter  was  serious.  Both 
countries  felt  that  in  this  matter  a  grave  offense  had  been  offered 
and  that  the  nations  honor  was  at  stake.    History  had  recorded 


Digitized  by 


Google 


98  II  ILUNOIS  LAW  REVIEW 

many  wars  for  offenses  and  differences  in  matters  of  much  less 
importance.  Scare  lines  in  the  newspapers  of  the  world  announced 
the  anxiety  felt  in  Europe  because  of  the  attitude  of  these  two 
first-class  powers  toward  each  other.  But  an  appeal  to  the  Hague 
Tribunal,  instead  of  an  appeal  to  arms,  to  investigate  and  settle 
such  matters  had  now  become  more  respectable  and  when  this 
method  was  proposed  it  met  with  favor  by  these  enlightened 
governments.  On  November  24,  1908,  representatives  of  these 
nations  agreed  upon  a  submission  of  the  controversy  to  the  Hague 
Permanent  Court  of  Arbitration.  France  selectecj  two  and  Ger- 
many selected  two  arbitrators,  and  these  four  selected  an  eminent 
Swedish  diplomat  as  the  fifth  member  of  the  tribunal.  They  met 
at  the  Hs^[ue  on  May  1,  1909,  and  began  the  hearing  of  evidence 
in  the  matter.  On  the  22nd  day  of  May  the  court's  decision  was 
rendered.  The  decision  is  supposed  to  be  in  favor  of  France,  but 
is  couched  in  language  so  diplomatic  that  it  seems  Germany 
accepted  it  without  objection,  and  signed  with  France  a  common 
note  which  is  regarded  as  a  proper  apology  by  each  nation  to  the 
other  because  of  the  unfortunate  incident  between  their  represent- 
atives. The  finding  of  the  court  and  the  note  thereafter  signed  by 
the  two  governments  are  as  follows: 

"Whereas  the  Imperial  German  Government  and  the  Government  of  the 
French  Republic  agreed  on  Nov.  10,  1908,  to  lay  before  a  court  of  arbitration 
assembled  for  the  purpose,  all  the  questions  arising  out  of  the  occurances  which 
took  place  at  Casablanca  on  September  25,  1908,  and  whereas  both  governments 
undertook  to  express  mutually  their  regret  at  the  action  of  their  officials  in 
accordance  with  their  decision  of  the  question  of  fact  and  of  law  which  should 
be  reached  by  the  arbitrators  and  whereas  the  court  of  arbitration  at  the  Hague 
on  May  22,  1909  announced  the  following: 

It  was  a  wrong  and  grave  and  manifest  error  for  the  secretary  of  the  Im- 
perial German  Consulate  at  Casablanca  to  attempt  to  have  embarked,  on  a 
German  steamship,  deserters  from  the  French  Foreien  Legion  who  were  not  of 
German  nationality.  The  German  consul  and  the  other  officers  of  the  consulate 
are  not  responsible  in  this  regard,  however.  In  signing  the  safe-conduct  which 
was  presented  to  him,  the  consul  committed  an  unintentional  error. 

''It  wad  wrong  for  the  French  military  authorities  not  to  respect,  as  far  as 
possible,  Ithe  actual  protection  being  granted  to  these  deserters  in  the  name  of 
the  German  consulate. 

"Even  leaving  out  of  consideration  the  duty  to  respect  consular  protection, 
the  circumstances  did  not  warrant,  on  the  part  of  the  French  soldiers,  either 
the  threat  made  with  a  revolver,  or  the  prolongation  of  the  shots  fired  at  the 
Moroccan  soldier  of  the  consulate. 

"There  is  no  occasion  for  passing  on  the  other  charges  contained  in  the 
contentions  of  the  two  parties. 

"The  Imperial  German  Government  and  the  Government  of  the  French 
Republic  declare  tt\jerefore,  each  in  so  far  as  it  is  concerned,  that  thev  express 
theu*  regret  for  the  conduct  for  which  their  officials  are  blamed  in  tne  award 
of  the  court  of  arbitration." 

Thus  was  avoided,  and  for  a  time  postponed,  the  inevitable 
recurrence  of  the  conflict  between  France  and  Germany*    No  bet- 
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ter  illustration  than  this  can  be  given  of  the  importance  and  value 
of  an  international  court;  nor  can  there  be  found  a  more  striking 
instance  of  where  two  nations,  standing  ready  to  draw  the  sword, 
have  more  gracefully  yielded  to  a  court's  decree. 

By  far  the  most  important  matter  submitted  by  the  United 
States  to  the  Hs^^e  Court  was  the  case  of  British  Isles  v.  the 
Uniied  StaUs^  known  as  the  Newfoundland  Fisheries  Case,  which 
was  referred  to  the  Hague  Court  for  settlement  on  January  27, 
1909.  This  controversy  relating  to  the  rights  of  the  United  States 
and  Great  Britain  in  the  Newfoundland  fisheries  had  existed  for 
more  than  a  century  and  had  often  been  the  basis  of  ill  feeling 
between  the  two  nations.  Since  the  rights  of  American  fishermen 
in  these  waters  seemed  to  be  an  unsettled  matter,  many  petty 
annoyances  were  continually  imposed  upon  them  by  both  the 
Newfoundland  and  the  Canadian  authorities.  Their  settlement 
from  time  to  time  proved  to  be  only  temporary,  so  that  our  fishing 
privileges  there  had  become,  if  not  almost  worthless,  in  the  greatest 
degree  unsatisfactory.  The  United  States  in  1818  entered  into  a 
convention  with  Great  Britain  relating  to  these  Northeastern  coast 
fisheries.  Great  Britain  under  this  treaty  claimed  (1)  the  right  to 
make  regulations  for  American  fishermen  in  these  waters  without 
the  consent  or  concurrence  of  the  United  States  with  respect  to 
the  hours,  days  and  seasons  when  fish  might  be  taken;  and  (2)  the 
methods,  means  and  implements  to  be  used  in  taking  fish.  This, 
of  course,  gave  to  England  the  power  to  discriminate  against 
American  fishermen  and  place  them  to  great  disadvantage  in  thb 
regard.  The  United  States  denied  that  England  had  such  power 
under  the  treaty  of  1818.  The  arbitrators  held  that  Great  Britain 
had  the  power  under  the  treaty  to  make  regulations  for  fishermen 
without  the  consent  or  concurrence  of  the  United  States,  but  that 
they  must  be  bona  fide,  and  not  discriminatory,  and  not  so  framed 
as  to  give  an  advantage  to  other  fishermen  over  American  fisher- 
men, and  that  they  must  be  fair  and  reasonable.  They  further 
held  that  if  the  reasonableness  of  any  regulation  is  questioned  it 
must  be  determined,  not  by  one  of  the  parties,  but  by  an  impartial 
tribunal  selected  for  the  purpose  of  determining  this  question. 
Since  Great  Britain  had  contended  for  the  privilege  both  of  making 
rq^lations  and  of  passing  on  the  question  of  their  reasonableness 
it  is  thought  that,  in  the  main  point,  this  question  was  d|Bcided 
favorably  to  the  United  States,  although  England's  contention 
that  her  power  to  make  fishing  regulations  without  consulting  any 
other  government,  was  fully  sustained  as  a  right  of  sovereignty. 
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A  second  important  question  was,  whether  the  United  States 
had  a  right  to  employ  as  fishermen  those  who  were  not  inhabitants 
of  the  United  States.  This,  as  may  readily  be  seen,  is  a  very 
important  point,  and  was  decided  in  favor  of  the  contention  of  the 
United  States  the  court  declaring  that  non-inhabitants  might  be 
employed  as  fishermen  by  Americans.  We  may  now,  apparently 
without  limitation,  employ  Newfoundlanders  on  our  fishing  vessels, 
and  thus  secure  the  advantage  of  their  experience,  and  avoid  the 
expense  and  inconvenience  of  keeping  American  inhabitants  on 
fishing  boats. 

A  third  point  contended  for  by  the  United  States  was,  that 
her  fishermen  should  not  be  subjected  to  ''the  requirement  of  entry 
or  report  at  custom  houses  or  the  payment  of  light  or  harbor  dues, 
or  to  any  other  such  requirements  or  conditions."  On  this  question 
the  arbitrators  made  clear  the  requirements  which  might  be  im- 
posed upon  American  fishermen,  making  what  was  regarded  a 
reasonable  duty  to  report,  when  it  could  be  done  conveniently  by 
person  or  telegraph ;  but  if  to  do  so  was  greatly  inconvenient  then 
the  American  vessels  need  not  report,  "But,"  the  decision  proceeds 
"the  exercise  of  the  fishing  liberty  by  the  inhabitants  of  the  United 
States  should  not  be  subjected  to  the  purely  commercial  formalities 
of  report,  entry  and  clearance  at  a  custom  house,  nor  to  light, 
harbor  or  other  dues,  not  imposed  upon  Newfoundland  fishermen." 
This  portion  of  the  award  sustains  the  position  assumed  by  the 
United  States. 

By  the  treaty  of  1818  American  fishermen  were  permitted  to 
enter  the  bays  and  harbors  of  the  coast,  not  for  fishing,  but  for 
shelter,  or  to  repair  damages,  and  to  purchase  fuel  and  water,  but 
not  for  other  purposes.  Question  four  related  to  this  matter  and 
was  intended  to  secure  a  decision  fixing  rights  under  this  clause. 
Great  Britain  contended  that  fishermen's  vessels  entering  such 
non-treaty  ports  should  be  regarded  as  ordinary  vessels,  subject 
to  local  tolls,  ordinances  and  regulations.  But  the  United  States 
contended  that,  under  the  treaty  of  1818,  American  fishing  vessels 
entering  such  ports  were  not  to  be  so  treated,  and  were  not  subject 
to  report  at  custom  houses  or  to  pay  light  or  harbor  dues  as  other 
vessels  were  required  to  do.  Again,  on  question  four,  the  tribunal 
followed  the  contention  of  the  United  States,  and  held  that  Ameri- 
can fishing  vessels  entering  such  non-treaty  ports  are  not  subjected 
to  the  regulations  imposed  on  ordinary  vessels.  But  it  held  further 
that  if  such  vessels  remain  in  such  ports  for  more  than  48  hours 
Great  Britain  may  require  them  to  report  to  a  custom  house,  if 
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reasonably  convenient  opportunity   is  offered   for  such  report. 
Americans  were  quite  satisfied  with  the  decision  of  question  four. 

The  fifth  question  related  to  the  meaning  of  a  bay  as  used  in 
the  treaty  of  1818,  and  the  manner  in  which  bays  are  to  be  measured 
with  reference  to  fixing  the  line  inside  of  which  Americans  have 
no  right  to  fish.  Great  Britain  contended  that  in  determining  this 
point  a  line  should  be  drawn  from  headline  to  headline  across  the 
mouth  of  a  bay,  no  matter  how  wide  the  bay,  and  that  three  miles 
outside  of  such  line  should  mark  the  limit  in  which  Americans 
might  take  fish.  This  was  thought  to  be  the  most  important 
question  submitted  and  it  was  decided  by  a  divided  vote  in  favor 
of  England's  contention. 

There  were  other  questions,  less  important,  which  were  passed 
upon  and  settled  by  the  court.  The  whole  matter  was  gone  over 
in  a  masterly  manner,  and  when  the  decision  was  rendered  in 
September,  1910,  these  two  kindred  nations  felt  that  a  cause  of 
disturbance  between  them  had  been  permanently  removed  in  a 
manner  which  guaranteed  to  them  a  closer  friendship  than  had 
ever  before  existed.  It  can  not  be  said  that  either  nation  was 
thoroughly  satisfied  with  the  result  in  all  particulars,  but  each 
recognized  that  it  was  far  better  to  yield  a  portion  of  its  claims, 
than  to  continue  a  controversy  which  had  been  so  long  pending. 
We  have  adjusted  ourselves  to  the  court's  decree  and  from  the  tiitle 
of  this  decision  down  to  the  present  there  has  been  no  friction 
relative  to  the  Newfoundland  fisheries,  and  our  relations  with 
England  have  continued  to  be  of  the  most  pleasant  character. 

Many  other  international  disputes  have  been  settled  by  this 
great  international  tribunal  and  others  still  are  pending  before  it. 
They  will  all,  probably,  be  determined  in  the  same  quiet  and  satis- 
factory manner  which  has  characterized  the  former  work  of  this 
court,  emphasizing  the  advantages  this  method  presents  over  that 
adopted  by  warring  Europe  at  the  present  time.  No  question 
involved  in  all  these  turbulent  countries,  concerning  which  they 
are  drawing  each  other's  life  blood,  is  more  important  than  many 
which  have  been  decided  by  this  great  peace  institution — The 
Hague  Court.  I  can  not  contemplate  its  peaceful,  economical  and 
permanent  work  without  a  thrill  of  hope  for  the  future.  I  can  not 
contrast  its  methods  and  results  with  those  of  war  without  a 
shudder  of  horror  at  the  useless  carnage,  waste  and  devastation 
of  the  latter. 

As  a  citizen  of  America,  I  greatly  rejoice  that  my  country  has 
been  foremost  among  the  nations  of  the  world  in  advocating  the 
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establishment  of  institutions  which  shall  secure  the  settlement  of 
international  controversies  without  an  appeal  to  force.  Let  us  not 
be  misled  by  the  present  conflict  in  Europe,  into  the  belief  that  the 
plan  of  the  peace  advocate  has  been  permanently  set  aside.  But, 
on  the  other  hand,  we  may  feel  assui^,  that  when  this  great  war 
terminates,  there  will  come  from  all  the  nations  of  the  world  a 
common  appeal  for  the  adoption  of  some  plan  and  the  establish- 
ment of  permanent  institutions  to  prevent  a  recurrence  of  this 
suicidal  carnage  of  nations.  This  movement  will  have  back  of  it 
the  united  sentiment  of  the  world.  Our  nation  will  then  be  in  a 
situation  which  will  require  us  to  take  the  lead  in  this  great  prob- 
lem. A  great  responsibility  will  then  rest  upon  us,  which  we  must 
be  ready  to  meet,  and  which  we  must  show  ourselves  capable  of 
assuming,  from  a  world  view  standpoint.  Whatever  terms  of 
peace  shall  be  finally  agreed  upon,  the  one  main  purpose  to  be 
emphasized,  looking  to  the  future  welfare  of  the  world,  must  be 
to  make  peace  permanent,  so  far  as  within  human  endeavor  this 
is  possible.  It  seems  apparent  that  this  can  only  be  accomplished 
by  the  great  world  powers  placing  under  some  central  control  all 
the  grave  problems  involved  in  what  is  known  as  militarism,  so 
that  no  one  nation,  either  on  land  or  sea,  may  acquire  the  power 
to  become  an  uncontrollable  tyrant  over  the  other  nations  of  the 
world. 
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THE  PRESENT  STATUS  OF  THE  ILL- 
INOIS  LAW  GOVERNING  MAR- 
RIAGE AFTER  DIVORCE 

By  Harris  Carman  Lutein.* 

In  1905  the  Illinois  legislature  passed  an  act  prohibiting  mar- 
riage after  divorce  under  certain  conditions.  In  view  of  the  fact 
that  this  act  has  been  in  force  for  somewhat  more  than  ten  years, 
it  seems  advisable  to  consider  the  effect  which  this  act  and  a  sub- 
sequent enactment  of  the  legislature  have  had  upon  the  validity 
of  marriages  contracted  after  divorce.  It  is  not  the  purpose  of  this 
article  to  make  a  critical  analysis  of  the  laws  or  decisions  mentioned, 
but  rather  to  outline  this  subject  so 'that  the  same  may  be  examined 
as  a  whole,  leaving,  for  thfe  present^  the  consideration  of  supple- 
mental or  amendatory  legislation  and  the  attempted  modification 
of  existing  decisions  of  the  courts.  With  this  object  in  view  the 
chart  annexed  to  this  article  has  been  prepared. 

The  acts  of  legislature  referred  to  are,  First,  The  act  of  May 

13,  1905,  in  force  July  1,  1905,  as  follows: 

"Remarriage  Within  One  Year  Forbidden.  That  in  every  case 
in  which  a  divorce  has  been  granted  for  any  of  the  several  causes  contained 
in  sectioli  1  of  said  act,  neither  party  shall  marry  again  within  one  year 
from  the  time  the  decree  was  granted;  Provided,  when  the  cause  for  such 
divorce  is  adultery,  the  person  decreed  guiltv  of  adultery  shall  not  marry 
for  a  term  of  two  years  from  the  time  the  decree  was  granted;  Pro- 
vided, However,  that  nothing  in  this  section  shall  prevent  the  persons 
divorced  from  remarrving  each  other;  and  every  person  marrying  contrary 
to  the  provisions  of  this  section  shall  be  punished  by  imprisonment  in  the 
penitentiary  for  not  less  than  one  vear,  nor  more  than  three  years,  and 
said  marriage  shall  be  held  absolutely  void."' 

And,  Second,  the  act  of  June  25,  1915,  in  force  July  1,  1915, 

and  known  as  the  "Uniform  Marriage  Evasion  Act,"  as  follows: 

"Section  1.  Be  it  enacted  by  the  People  of  the  State  of  Illinois, 
represented  in  the  General  Assembly:  That  if  any  person  residing  and 
intending  to  continue  to  reside  in  this  state  and  who  is  disabled  or  prohibited 
from  contracting  marriage  under  the  laws  of  this  state  shall  go  into  another 
state  or  country  and  tnere  contract  a  marriage  prohibited  and  declared 
void  by  the  laws  of  this  state,  such  marriage  shall  be  null  and  void  for  all 
purposes  in  this  state  with  the  same  effect  as  though  such  prohibited  mar- 
riage had  been  entered  into  in  this  state. 

"Sec.  2.  No  marriage  shall  be  contracted  in  this  state  by  a  party 
residing  and  intending  to  continue  to  reside  in  another  state  or  jurisdiction 
if  such  marriage  would  be  void  if  contracted  in  such  other  state  or  juris- 
diction and  every  marriage  celebrated  in  this  state  in  violation  of  this 
provision  shall  be  null  and  void."* 

1.  Of  the  Chicago  Bar  and  Instructor  in  Law  in  Northwestern  Uni- 
versity. 

2.  Section  "1-A"  of  Chapter  40  of  Hurd's  Revised  Statutes. 

3.  Laws  of  Illinois,  1915,  at  page  496. 
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Section  '*A"  of  the  chart*  indicates  the  situation  falling  di- 
rectly within  the  prohibition  of  the  act  of  1905  so  that  the  marriage 
is  invalid  and  the  statutory  i:)enalty  attaches.  The  same  facts 
appear  to  have  been  raised  in  Szlauzis  v.  Szlauzis,^  where  the  mar- 
riage was  held  to  be  void.  A  matter  causing  divei^ence  of  opinion 
and  practice  arose  over  the  terms  of  the  decree  of  divorce,  as  to 
whether  it  should  use  the  old  phraseology  to  the  effect  that  the 
parties  were  free  to  marry  again  or  should  expressly  set  out  the 
statutory  prohibition  against  re-marriage  in  the  prohibited  period; 
and,  whether  in  the  latter  event,  a  marriage  contracted  within  the 
prohibited  period  constituted  contempt  of  court.  In  Kidd  v. 
Kidd,^  the  opinion  indicates  that  it  is  not  proper  for  the  decree  of 
divorce  to  contain  the  finding  that  the  parties  are  free  to  marry. 
Furthermore,  the  law  as  laid  down  by  the  Supreme  Court  in  the 
case  of  People  v.  Prouty,''  which  was  subsequently  decided,  holds 
that  even  though  the  decree  expressly  prohibits  re-marriage  within 
the  prohibited  period,  a  person  contracting  such  a  marriage  is  not 
guilty  of  contempt  of  court  for  the  reason  that  the  only  penalty 
enforciable  is  the  one  provided  expressly  by  the  statute.  Since  the 
decision  in  the  Prouty  case,  it  is  improper  to  insert  an  injunction 
against  the  violation  of  the  statute  in  a  divorce  decree. 

Section  "B"  of  the  chart*  represents  the  facts  which  came  to 
the  attention  of  the  Supreme  Court  in  the  case  of  Wilson  v.  Cook,^ 
and  Nehring  v.  Nehring,^^  In  the  Wilson  case  it  was  contended 
that  the  marriage,  being  celebrated  in  a  state  where  valid,  was  also 
valid  in  Illinois  under  the  usual  doctrine  that  a  marriage  valid 
where  it  is  celebrated  is  valid  everywhere.  This  contention  was 
not  sustained  and  the  marriage  was  held  to  be  void.  The  facts 
upon  which  the  decision  is  based  show  that  both  parties  were 
citizens  of  Illinois,  the  divorce  was  granted  in  Illinois  and  the 
marriage  was  within  the  prohibited  period  and  was  contracted  by 
persons  who  went  outside  of  Illinois  for  the  purpose  of  avoiding 
the  prohibition  of  the  Illinois  statute.  Thereafter  the  passage  of 
the  Marriage  Evasion  Act,  set  out  above,  substantially  enacts  into 
statute  law  the  decision  in  the  Wilson  case.  Both  the  act  in  ques- 
tion and  the  Wilson  case  apply  to  the  situation  where  the  divorced 

4.  Post,  page  107. 

5.  255  III.  314. 

6.  164  111.  App.  542. 

7.  262  111.  218. 

8.  Postl  page  107. 

9.  256  III.  460,  see  8  Ilunois  Law  Review  61. 
10.  164  111.  App.  527. 
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person  resides  in  Illinois  and  intends  to  continue  to  reside  in 
Illinois.  An  interesting  question  would  arise  as  to  the  validity  of 
the  marriage  where  the  divorced  p)erson  did  not  reside  in  Illinois 
but  intended  to  take  up  a  residence  in  Illinois."  Even  though  the 
marriage  is  held  to  be  void  in  this  situation,  the  penalty  provided 
for  in  the  act  of  1905  does  not  apply  for  the  reason  that  under  the 
wording  of  the  act,  the  crime,  if  any,  has  been  committed  outside 
of  Illinois,  so  that  the  Illinois  court  has  no  jurisdiction  to  punish. 
This  illustrates  the  situation  of  a  marriage  void  in  Illinois  and 
valid  where  contracted,  with  the  complications  which  arise  in  such 
a  situation,  and  which  most  often  manifest  themselves  in  deter^ 
mining  dower  rights  and  the  legitimacy  of  children. 

Section  "C"  of  the  chart"  indicates  a  situation  where  the  law 
of  Illinois  is  not  effective  to  prevent  marriage  within  the  prohibited 
period  after  divorce. 

Section  "D"  of  the  chart"  indicates  the  situation  which  falls 
under  section  2  of  the  Marriage  Evasion  Act  with  the  result  that 
the  marriage  is  void.  In  view  of  the  fact  that  this  act  provides 
no  penalty  for  the  person  marrying,  none  will  attach  unless  it  be 
under  the  act  of  1905.  It  was  doubtless  the  intention  of  the  act 
of  1905  to  apply  only  to  divorces  granted  in  Illinois.  However, 
the  wording  of  the  statute  makes  it  applicable  to  marriages  after 
divorce  even  though  the  divorce  was  granted  outside  of  Illinois, 
and  it  is  well  to  indicate  that  there  is  force  in  the  contention  that 
the  act  of  1905  applies  to  this  situation  and  that  the  penalty  of 
the  act  may  be  enforced.  The  power  of  the  legislature  in  this 
r^ard  may  be  likened  to  the  power  to  make  bigamous  a  marriage 
contracted  in  Illinois  where  the  husband  or  wife  has  previously 
contracted  a  marriage  in  another  state  and  where  the  spouse  of 
this  marriage  is  living  and  undivorced. 

11.  In  this  connection  it  is  also  well  to  consider  the  effect  of  the  decis- 
ion in  the  Wilson  case  on  marriages  contracted  by  first  cousins,  residents  of 
Illinois,  who  go  outside  of  Illinois  and  contract  a  marriage  (valid  where 
contracted)  in  order  to  avoid  the  prohibition  of  the}  Illinois  statute  (Hurd 
Chap.  81,  Sec.  1),  and  immediately  thereafter  reside  in  Illinois.  The  case 
of  People  ex  rel  Schutt  v.  Stems  (Appellate  Court,  First  District,  No.  21677, 
opinion  filed  March  15,  1916),  shows  these  facts  except  that  the  husband  was 
a  resident  of  Minnesota  and  after  the  marriage  in  Wisconsin  the  wife  from 
Illinois  returned  with  the  husband  to  Illinois  and  then  went  to  Minnesota  to 
reside.  Under  the  Wilson  case  it  was  contended  that  the  marriage  was  void, 
but  the  court  decided  that  the  marriage  was  valid,  as  the  husband  was  not  a 
citizen  of  Illinois.  Doubtless  this  same  result  would  be  reached  in  a  case 
of  marriage  after  divorce  where  one  spouse  was  not  a  citizen  of  Illinois  and 
after  marriage  the  parties  resided  outside  of  Illinois. 

\Z    Post,  page  107. 
13.    2d. 
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Section  "'E"  of  tiie  chart  raises  die  situatioa  squarely  as  to 
whether  the  act  of  1905  is  effective  where  the  divorce  was  decreed 
outside  of  Illinois,  as  the  Marriage  Evasion  Act  does  not  control 
on  these  facts.  A  strict  construction  of  the  language  of  this  section 
indicates  that  the  marriage  is  void  and  the  penalty  attaches. 
However,  it  must  be  noted  in  this  connection  that  the  act  of  1905 
is  a  prohibition  of  marriage  after  divorce  granted  for  causes  set 
out  in  section  1  of  the  Illinois  divorce  act,  and  as  a  result,  where 
the  divorce  was  granted  outside  of  Illinois  for  a  cause  not  pro- 
vided in  section  1  of  this  act,  the  marriage  would  unquestionably  be 
valid  in  Illinois  and  there  would  be  no  penalty.  Obviously  this 
is  an  anomalous  situation,  and  either  the  prohibition  should  extend 
to  all  marriages  within  a  prohibited  period  after  divorces  granted 
outside  of  Illinois,  or  to  none. 

Sections  "F"  and  "G"  of  the  chart  need  no  especial  com- 
ment, with  the  exception  to  note  that  in  the  event  that  the  mar- 
riage is  in  a  state  which  recognizes  its  validity  then  the  marriage 
will  be  valid  in  Illinois. 

The  public  policy  of  the  state  of  Illinois  seems  to  be  against 
a  marriage  contracted  within  a  certain  period  after  divorce.  If 
this  policy  is  to  be  effectively  carried  out  the  probibition  should 
apply  to  all  situations  indicated  in  the  chart,  and  the  conditions 
therein  appearing  should  be  remedied,  so  far  as  possible,  by  sup- 
plemental or  amendatory  legislation. 

In  this  connection  the  laws  of  the  nature  of  those  existing  in 
Wisconsin**  and  California**  should  be  considered.  These  laws 
provide  substantially  that  a  decree  of  divorce  does  not  become 
effective  for  a  specified  period  after  the  decree  is  entered.  This 
is  an  effective  bar  to  any  marriage  during  the  prohibited  period, 
as  the  relation  of  husband  and  wife  is  not  dissolved  at  the  time 
the  decree  is  entered  and  any  marriage  contracted  anywhere 
within  the  prohibited  period  is  void,  and  the  offending  husband 
or  wife  is  subject  to  the  provisions  of  the  law  of  bis  or  her  place 
of  residence  governing  bigamy.  Such  a  law  in  Illinois  would  be 
effective  to  prevent  marriages  under  the  facts  of  section  "C"  of 
the  chart. 

14.  Laws  of  1913,  Chap.  239. 

15.  iCerr's  Supplement  1905-13,  page  842. 
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ILLINOIS  LAW  GOVERNING  MARRIAGE  A^ER 
DIVORCE. 


Marriage  Within   One 
OR  Two  Year  Prohibited 
Period. 

Marriage  valid 

Penalty  in 
Illinois 

In  Illinois 

Where  con- 
tracted 

A 

In  Illinois 

1 

No 

2 

No 

3 

Yes,  under  Act 
of     1905.      No 
contempt  of 
Court 

B 

Outside   of   Illinois   by 
party  residing  and  intend- 
ing to  continue  to  reside 
tfi  Illinois 

4 

No 

5 

Yes,  unless  pro- 
hibited  by  local 
law 

6 

None 
(Fornication  ?) 

C 

Outside   of   Illinois   by 
party  residing  an  intend- 
ing to  continue  to  reside 
outside  of  Illinois 

7 

Yes,  unless  pro- 
hibited  by  law 
where  marriage 
contracted 

8 

Yes,  unless  pro- 
hibited  by  local 
law 

9 

None 

II.   Divorce  Outside  OF  Illi- 
nois     AND     Marriage 
Within  Prohibited  Pe- 
riod 

D 

In  Illinois  by  party  re- 
siding  and    intending   to 
continue  to  reside  where 
marriage  prohibited 

40 

No 

11 

No 

12 

Yes,  under  Act 

of    1905.      No, 

under    Act    of 

1915 

El 

In  Illinois  by  party  re- 
siding   and    intending    to 
continue  to  reside  in  Illi- 
nois. 

13 

No 

14 

No 

15 

Yes,  under  Act 
of  1905 

Outside   of    lUinois   by 
party     residing    and     in- 
tending to  continue  to  re- 
side where  marriage  pro- 
hibited 

16 

No 

17 

No 

18 

None 

Outside   of   IlHnois  by 
party  residing  and  intend- 
ing to  continue  to  reside 
in  Illinois. 

19 

No 

20 

No 

21 

None 

1.    (Note  to  E.)— If  divorce  on  other  grounds  than  those  specified  under 
Illinois  law,  the  marriage  is  valid  and  no  penalty. 

.  2.  (Note  to  F  and  G.) — ^Exception  where  divorce  in  State  A,  marriage 
in  State  B,  during  period  prohibited  by  law  of  State  A,  but  where  mar- 
riage valid  under  law  of  State  B.  In  thb  event  the  marriage  is  valid  in 
Iihnois. 
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EDITORIAL  NOTES 


GIVING  POLITICAL  ORDERS  TO  THE  JUDICIARY. 

Should  a  judge  on  the  bench  be  at  the  same  time  an  executive 
officer  of  a  political  party?  No!  In  the  name  of  an  independent 
judiciary,  we  protest  against  the  practice  of  having  a  representative 
of  a  political  organization  sitting  in  the  council  of  judges.  We  ha^ 
that  the  last  instance  of  that  unseemly  practice  has  been  heard  of  in 
this  community. 

Popular  elections  on  a  partisan  ticket,  and  partisan  nominaticHi 
by  the  party  organization,  have  already  kept  the  bench  perilously 
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near  to  political  influences.  To  complete  the  control  by  having  a 
partisan  official  on  the  bench,  where  he  can  communicate  party 
orders  to  the  judges  and  can  watch  over  their  personal  subservience 
when  he  communicates  them,  and  prepare  their  punishment  when 
they  disobey,  is  to  exceed  the  extreme  limit  of  propriety  and  to 
undermine  public  confidence  in  the  judiciary.  It  is  a  system 
of  direct  control  which  would  be  intolerable  to  a  self-respecting 
judiciary,  and  ought  to  be  unendurable  in  a  self-respecting 
community. 

We  do  not  find  that  any  such  instance  now  exists  in  this 
state;  and  we  are  therefore  the  more  free  to  advert  to  the  subject 
without  any  personal  reference.  But  there  have  been  until  recently 
such  instances ;  and  there  may  be  others  in  the  future,  unless  our 
profession  rasters  its  disapproval  of  the  practice.  Evidently  its 
impropriety  is  not  obvious  to  those  who  have  shared  in  it.  We 
call  upon  the  Bar  Associations  and  the  public  press  to  speak  out 
against  it. 

We  do  not  know  just  how  far  this  practice  has  been  actually 
used  for  the  purpose  of  giving  party  orders  to  the  bench.  But 
we  do  know  that  it  is  plainly  adapted  and  intended  for  the  purpose. 
And  it  has  no  excuse  nor  reason  except  that  very  purpose.  We 
point  out  that  the  fundamental  principles  of  professional  ethics  and 
judicial  int^prity  forbid  it.  The  spectacle  is  repulsive.  It  should 
never  again  be  seen  in  this  community.  J.  H.  W. 


CORRESPONDENCE 

ANOTHER  VIEW  OF  PEOPLE  v.  KIELCZEWSKI— VER- 
DICT UNDER  REFORMATORY  ACT. 

To  THE  Editor  of  the  Illinois  Law  Review  : 

Referring  to  the  observations  of  Mr.  Robert  Wyness  Millar  on 
the  case  of  People  v,  Kielczewski,  269  111.  293,  in  the  April  number 
of  the  Review  (Vol.  10,  p.  668),  would  state  that  I  was  much  in- 
terested in  Mr.  Millar'^  criticism.  The  views  expressed  were  re- 
volving in  my  mind  during  the  time  the  case  was  before  the  Supreme 
Court;  however,  I  believe  the  court  came  to  the  correct  solution, 
and  for  this,  among  other  reasons,  viz. :  The  verdict  of  the  jury  was 
against  the  only  evidence  in  the  case  as  to  age.  Before  the  jurors 
had  separated  the  trial  judge  should  have  had  them  correct  their 
verdict  in  this  particular.  After  they  had  separated  and  been  dis- 
charged from  further  considering  the  case,  the  correction  could  not 
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be  made.  This  rule  of  law  is  as  sound  and  salutary  as  it  is  ancient 
The  judgment  of  the  court  was  correct  according  to  the  verdict^  and 
had  the  Supreme  0>urt  reversed  the  judgment  with  directions  to  the 
trial  judge  to  sentence  the  defendant  to  th^  reformatory  in  accord- 
ance with  the  evidence,  it  would  have  been  ordering  the  trial  judge 
to  do  an  inconsistent  act  and  something  the  law  does  not  permit,  that 
is,  entering  a  judgment  that  is  contrary  to  and  repugnant  to  the  ver- 
dict returned  by  the  jury.  There  must  be  some  system  and  order 
to  the  records  of  courts  and  the  administration  of  the  law  and  trial 
of  causes.  It  would  be  inconsistent  and  absurd  to  have  a  verdict  in- 
voking a  sentence  to  the  penitentiary  under  the  law,  and  a  judgment 
of  the  court  sentencing  the  defendant  to  the  refonnatory  contrary 
to  the  verdict  and  law.  It  was  the  province  of  the  jury  to  find  the 
facts. 

Very  truly  yours, 

,  Thomas  E.  Swanson. 

Chicago,  111. 

[There  can  be  no  substantial  dissent  from  what  Mr.  Swanson 
says  regarding  the  antiquity  and  soundness  of  the  rule  which  for- 
bids, after  the  jury  have  separated,  any  such  correction  of  the  ver- 
dict as  would  be  inconsistent  with  their  manifest  intention.  But  that 
rule  has  nothing  to  do  with  the  present  case.  It  requires  no  correc- 
tion of  a  verdict  to  reject  an  immaterial  portion  as  surplusage.  The 
irrelevant  matter  is  simply  treated  as  non-existent.  Surplusagium  non 
nocet  expresses  a  rule  even  more  firmly  imbedded  in  our  legal  sys- 
tem than  that  invoked  by  Mr.  Swanson.  As  applied  to  the  verdict 
of  a  jury,  it  was  already  in  force  in  the  year  1365.  In  a  case  of  that 
year  (which  bears  a  certain  curious  resemblance  to  the  one  under 
discussion)  where  the  question  concerned  an  inquest  of  damages 
under  a  writ  of  ward,  Finch,  J.,  is  reported  as  saying :  "The  finding 
that  the  infant  was  of  full  age  before  the  writ  brought  is  surplusage, 
and  therefore  the  plaintiflF  ought  to  recover,  which  seems  to  be  law, 
for  the  age  of  the  infant  was  not  any  article  of  their  charge." 
Brooke's  Abr.  Nugation,  pi.  16  (39  Edw.  Ill,  9),  cited  in  Viner's 
Abr.  Trial  D,  9,  2.  Coke  says:  "If  the  jury  give  a  verdict  of  the 
whole  Issue,  and  of  more,  &c.,  that  which  is  more  is  surplusage, 
and  shall  not  stay  judgment."  Co.  Litt.  227  a.  The  principle  is  con- 
stantly being  acted  upon  by  both  trial  and  appellate  courts.  See, 
for  example,  Armstrong  v.  People,  37  111.  459;  People  v.  Coleman, 
251  111.  497;Statler  v.  United  States,  157  U.  S.  277. 

Sullwan  V.  People,  159  111.  94,  holds  that  a  finding  of  the 
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present  description  is  only  rendered  necessary  by  the  introduction 
of  proof  tending  to  show  the  defendant's  minority.  Ex  hypotheii, 
the  record  in  People  v.  Kielcsewski  disclosed  no  such  proof.  Hence 
the  finding  was  unnecessary.  It  was  precisely  analogous  to  a  find- 
ing which  goes  beyond  the  issues.  True,  the  finding  "was  against 
the  only  evidence  in  the  case  as  to  age,"  but,  if  any  importance  is  to 
be  attached  to  this  fact,  it  can  only  be  on  the  quite  impossible 
theory  that  a  conflict  between  an  unnecessary  finding  and  an  equally 
unnecessary  piece  of  evidence  renders  that  unnecessary  finding  nec- 
essary. The  only  effect  of  the  testimony  was  to  establish  affirmatively 
that  which  before  had  rested  in  prestmiption,  namely,  the  f a(^  of  the 
defendant's  majority.  It  is  the  undisputed  existence  of  this  fact 
which,  in  the  ultimate  analysis,  renders  the  finding  unnecessary. 
Porter  v.  People,  158  111.  370;  Doss  v.  People,  158  111.  660;  Herder 
V.  People,  209  111.  SO.  That  "it  was  the  province  of  the  jury  to  find 
the  facts"  may  be  readily  admitted,  but  that  province  included  only 
the  finding  of  such  facts  as  the  law  authorized  them  to  find;  they 
were  restrained  to  that  which  was  "article  of  their  charge."  "The 
jurors  are  not  to  meddle  with  any  matter  which  is  not  in  issue ;  and 
if  they  do,  it  is  but  a  matter  of  surplusage  and  to  no  purpose." 
Pepy's  Case  (1583),  3  Leon.  80. 

If,  therefore,  the  objectionable  portion  of  the  verdict  in  ques- 
tion was  surplusage,  the  propriety  of  remanding  with  directions  to 
re-sentence  admits  of  no  question.  Henderson  v.  People,  165  111., 
607;  Neathery  v.  People,  227  111.,  110;  People  v.  Coleman,  251  111., 
497,  supra;  People  v.  Smith,  253  111.,  283.  Omitting  the  supererog- 
atory finding,  the  record,  in  the  language  of  People  v.  Coleman, 
supra,  "shows  a  good  verdict,  and  one  upon  which  a  valid  judg- 
ment of  conviction  may  be  based." 

R.  W.  M.] 
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COMMENT  ON  RECENT  CASES. 

Judgments — Execution  Against  the  Person  After  Re- 
turn OF  Property  Execution  Unsatisfied. — May  a  creditor  in 
a  tort  judgment  have  in  succession  execution  against  the  property 
and  execution  against  the  person,  without  other  perequisite  to  the 
body  execution  than  the  return  of  the  preceding  writ  unsatisfied? 
In  Field  v.  Freed,  269  111.,  558,  the  Supreme  Court  holds  that  he 
may.  Accord,  see  Kitterman  v.  People,  181  111.  App.  682 ;  Nelson 
V.  Swatison,  186  111.  App.,  632 ;  Chapman  v.  Barisey,  21  Fed.,  903. 

The  solution  of  the  question  depends  upon  the  proper  con- 
struction of  sections  4,  5  and  62  of  the  statute  on  Judgments,  De- 
crees and  Executions  in  Kurd's  Revised  Statutes  (1913  edition)  p. 
1493.  Section  4  of  this  statute  provides  that  the  creditor  may  have 
execution  against  the  lands  and  tenements,  goods  and  chattels  of 
the  defendant  "or  against  his  body,  when  the  same  is  authorized  by 
law."  Section  5  provides  that  no  execution  shall  issue  against  the 
body  except  when  the  judgment  is  "for  a  tort  committed  by  such 
defendant,  or  unless  the  defendant  shall  have  been  held  to  bail 
upon  a  writ  of  capias  ad  respondendum  as  provided  by  law,  or  he 
shall  refuse  to  deliver  up  his  estate  for  the  benefit  of  his  creditors." 
Section  62  provides  for  the  issuance  of  a  capias  ad  satisfaciendum 
on  any  judgment  (entered  on  the  verdict  of  a  jury  or  against  the 
defendant,  after  his  formal  written  waiver  of  jury  trial,  see  Hurd's 
Revised  Statutes,  1913  edition,  p.  1882)  where,  upon  the  return 
of  execution  unsatisfied,  the  judgment  creditor,  or  his  agent  or 
attorney,  shall  make  an  affidavit  showing  that  demand  has  been 
made  on  the  debtor  for  the  surrender  of  estate  to  satisfy  the  exe- 
cution, and  that  the  debtor  has  estate  which  he  unjustly  refuses 
to  surrender,  or  has  conveyed  or  concealed  his  estate  to  defraud 
his  creditors. 

Interpreting  these  provisions,  the  then  "Branch  D"  Appellate 
Court  of  this  district,  held  in  the  case  reviewed  (191  111.  App.  619) 
that  the  word  "or"  used  in  section  4  above  set  forth  imports  an  al- 
ternative that  the  creditor  may  have  either  execution  against  prop- 
erty or  execution  against  the  person  in  the  first  instance  in  a  tort 
case,  but  that  he  cannot  have  both ;  and  that  having  once  taken  out 
execution  against  the  debtor's  property,  the  only  means  through 
which  the  creditor  can  subsequently  obtain  execution  against  tilie 
person  is  by  complying  with  section  62,  that  is,  by  making  applica- 
tion upon  return  of  the  property  execution  unsatisfied,  supported 
by  affidavit  showing  refusal  to  surrender,  or  fraudulent  convey- 
ance, or  concealment  of  property.*  The  position  of  the  Appellate 
Court  would  be  stronger  if  the  alternative  worked  both  ways,  but 
It  had  been  held  by  the  Supreme  Court  under  the  present  statute 
(Lambert  v,  Wiltshire,  144  111.,  517)  as  well  as  under  a  previous 
one  (Strode  v,  Broadwell,  36  111.,  419)  that  the  issuance  of  capias 
ad  satisfaciendum  and  seizure  of  the  defendant  thereunder  who 
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was  afterward  released,  did  not  prevent  the  subsequent  issuance 
of  and  proceeding  under  a  fieri  facias.  Expressly  recognizing 
this  holding  of  the  Supreme  Court  in  the  Lambert  case,  which  it 
points  out  is  in  accordance  with  the  express  provisions  of  the  stat- 
utes, the  Appellate  Court  bases  its  decision  in  the  case  before  it 
upon  the  ground  that  the  statute  permitting  the  issuance  of  exe- 
cutions against  the  body  is  penal  in  its  nature,  and  is  therefore  to 
be  strictly  construed,  and  that  by  its  express  terms,  section  62 
applies  in  all  cases  in  which  an  execution  has  been  issued  and  re- 
turned unsatisfied  in  whole  or  in  part.  In  other  words,  it  would 
seem  to  be  the  holding  of  the  Appellate  Court,  that  because  the 
statute  expressly  provides  the  circumstances  under  which  the  clerk 
may  issue  capias  ad  satisfaciendum  after  return  of  fieri  facias  un- 
satisfied, this  express  provision  is  exclusive  of  all  other  circum- 
stances under  which  the  writ  may  issue  at  this  stage  of  the  proceed- 
ings. 

To  say  that  a  statute  which  does  not  create  a  remedy,  but 
merely  permits  or  limits  the  use  of  one  theretofore  existing,  is 
penal  in  its  nature,  would  seem  a  misuse  of  terms.  Nonetheless, 
if  tested  by  an  inspection  of  the  statute  alone,  the  ultimate  decision 
and  in  the  main,  the  reasoning  of  the  Appellate  Court  seems  sound. 
Therefore,  a  pertinent  inquiry  is:  What  light  is  thrown  upon  the 
subject  by  the  history  of  this  portion  of  the  law? 

The  feudal  system,  being  inconsistent  with  the  imprisonment 
of  one  owing  service  to  his  lord,  did  not  permit  of  imprisonment 
in  civil  suits,  except  for  the  king's  debt  or  in  actions  vi  et  armis, 
and  in  case  of  contempt,  and  the  later  system  of  imprisonment  in 
execution  resulted  from  a  series  of  statutes  which,  commencing 
with  a  provision  in  the  statute  of  Marlbridge  for  attachment  of 
bailiffs  in  actions  of  account,  by  subsequent  enactments  extended 
the  remedy  so  that  finally  it  was  applicable  to  substantially  all 
actions  at  law.  Statute  of  Marlbridge,  52  Henry  III.,  Chap.  23; 
statute  Westminster  Second,  13  Edward  I.  c.  11;  statute,  25  Ed- 
ward III.  C.  17,  (erroneously  cited  in  Mr.  Freeman's  excellent 
treatise  on  Executions,  (3d.,)  Vol.  Ill,  p.  2393,  as  13  Edward  III.) 
and  statute,  19  Henry  VII.  c,  9;  Sir  William  Harberfs  Case,  3 
Coke  B ;  Hale's  Treatise  o!i  the  Courts  of  King's  Bench  and  Com- 
mon Pleas,  contained  in  Hargrave's  Law  Tracts,  Volume  1 ;  Free- 
man on  Executions  (3d  ed.)  Vol.  Ill,  pp.  2391,  et  seq.  Without 
strict  accuracy  in  language,  it  was  said  that  none  of  these  statutes 
gave  capias  other  than  in  mesne  process,^  but  that  because  of  the 

1.  The  statute  of  Westminster  Second  clearly  provided  both  for  im- 
prisonment after  the  auditors  appointed  by  the  master  should  have  found 
the  servant  bailiff,  chamberlain,  or  other  manner  of  receiver  in  arrearages, 
and  that  after  hearing  before  the  Barons  of  Exchequer  or  the  auditors  as- 
signed by  them,  "if  he  be  found  in  arrearages,  he  shall  be  committed  to 
the  Fleet  as  above  is  said,"  that  is,  that  the  persons  of  the  class  aforesaid  found 
in  arrearages  should  be  imprisoned  in  Iron  under  safe  Custody,  and  shall 
remain  in  the  same  Prison  at  their  own  Cost,  until  they  have  satisfied  their 
Master  fully  of  the  Arrearages."    Sec  2  Coke's  Inst,  379. 
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provision  for  capicts  in  mesne  process,  a  capias  in  consequence  lies 
on  the  judgment,  but  at  any  rate  the  principle  was  generally  ac- 
cepted as  a  rule  of  common  law  that  wherever  a  capias  lies  in 
process  before  judgment,  it  will  lie  in  execution  upon  the  judg- 
ment itself.  3  Salk,  286;  Tidd's  Practice,  p.  1025.  Execution 
against  the  person  continued  as  an  ordinary  process  in  civil  suits 
in  England  until  the  Debtor's  Act  of  1869,  32  and  33  Victoria, 
Chapter  62.  This  enactment  abolished  imprisonment  in  execution 
in  all  civil  actions,  both  tort  and  contract,  with  the  exceptions  of 
the  cases  of  default,  in  payment  of  a  penalty,  or  of  any  sum  re- 
coverable summarily  before  a  justice  of  the  peace,  or  of  a  trustee 
or  fiduciary  to  pay  over  money  on  order  of  a  court  of  equity,  or 
of  an  attorney  to  pay  costs  when  ordered  for  misconduct,  or  a  sum 
of  money  when  ordered  in  his  official  character,  or  of  default  in 
payment  of  salary  or  income  under  order  of  bankruptcy  court ;  but 
authorizes  commitment  by  the  court  for  a  limited  period  to  compel 
the  satisfaction  by  the  debtor,  of  sufficient  means  but  recalcitrant 
disposition,  of  any  judgment  or  order  for  the  payment  of  money. 
It  also  made  it  a  misdemeanor  to  obtain  credit  by  false  pretenses 
or  fraud,  or  to  convey,  or  in  some  cases  conceal  property,  with 
intent  to  defraud  creditors.  Obviously,  there  is  no  similarity  be- 
tween the  English  statute  law  and  ours,  and  if  there  is  anything 
to  be  derived  from  the  English  law  pertinent  to  the  construction 
of  our  statute,  it  must  be  found  in  three  principles  deducible  from 
the  English  decisions  and  practice;  first,  that  wherever  capias  lies 
in  process  before  judgment,  it  will  lie  upon  the  judgment  itself; 
second,  that  subsequent  modifications  and  restrictions  of  the  system 
of  imprisonment  on  mesne  process  do  not  abc^ish  or  alter  imprison- 
ment in  execution,  nor  does  the  failure  to  issue  capias  ad  respon- 
dendum prevent  the  issuance  of  capias  ad  satisfaciendum  in  a 
proper  case;  and  third,  that  a  partial  satisfaction  by  fieri  facias 
returned  in  due  course  is  not  a  bar  to  the  subsequent  issuance  of  a 
capias  ad  satisfaciendum. 

The  first  constitution  of  the  state  of  Illinois  contained  the 
identical  provision  embodied  in  each  of  the  two  succeeding  that 
"no  person  shall  be  imprisoned  for  debt,  undess  upon  refusal  to 
deliver  up  his  estate  for  the  benefit  of  his  creditors  in  such  manner 
as  shall  be  prescribed  by  law,  or  in  cases  where  there  is  a  strong 
presumption  of  fraud."  Constitution  of  1818,  Section  15,  Article 
VIII;  Constitution  of  1848,  Section  15,  Article  XIII;  Con- 
stitution of  1870,  Section  12,  Article  II.  Yet  the  earliest  statutes 
recognized  capias  ad  respondendum  as  the  initial  process  as  of 
course  in  miany  cases,  and  to  be  granted  by  the  court  in  other 
cases  where  found  proper  upon  affidavit  whose  requirements  were 
not  specified  (see  Practice  Act,  Laws  of  1819,  second  session, 
page  139),  and  it  was  not  until  the  second  legislature  following  the 
adoption  of  the  constitutional  provision  (1821)  that  appearance 
bail  as  a  matter  of  course  was  abolished.*  The  statute  then  enacted 
provided  for  appearance  bail  to  be  required  where  the  plaintiff 
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should  make  affidavit  that  there  was  danger  of  losing  his  demand 
unless  the  defendant  be  held  to  bail,  but  as  subsequently  construed 
by  the  Supreme  G)urt,  in  the  light  of  the  constitutional  provision, 
it  was  necessary  to  show  fraud  in  other  than  tort  actions.  In  the 
matter  of  Jesse  N.  Smith,  16  111.,  347 ;  Stafford  v.  Low,  20  111., 
152.  Thus  the  law  continued  until  1872,  when  the  statute  now  in 
force  was  enacted,  by  which  the  provisions  theretofore  existing  for 
imprisonment  on  mesne  process  (R.  S.  1845,  Qi.  14,  Section  2, 
pp.  80,  81),  changed  only  (1)  by  specifying  the  requirement  that 
in  cases  of  a  contractual  nature  the  affidavit  must  show  that  the 
debt  was  contracted  or  the  obligation  incurred  by  fraud  or  that 
the  defendant  has  concealed  or  disposed  of  his  property  to  defraud 
the  plaintiff ;  (2)  by  omitting  to  require  the  showing  of  danger  of 
loss,  in  such  cases;  and  (3)  by  substituting  the  satisfaction  of  a 
judge  or  master  in  chancery  that  sufficient  cause  is  shown  to  re- 
quire bail  for  the  action  of  the  clerk  of  the  court  subject  to  review 
by  the  court  at  the  return  term.  No  change  is  made  in  the  grounds 
for  capias  ad  respondendum  in  tort  actions.  Hurd's  Revised  Stat- 
utes, 1913  ed.,  p.—. 

The  earliest  statutes  recognized  capiat  ad  satisfaciendum  as  a 
matter  of  course,  providing  for  the  discharge  under  the  insolvency 
act  of  any  person  in  prison  under  final  process.  Insolvent  Debtors' 
Act,  Laws  of  1819,  Second  Session,  pages  301-305.  A  new  statute 
enacted  in  1821  for  the  relief  of  insolvent  debtors  did  not  appar- 
ently permit  of  the  discharge  of  a  defendant  imprisoned  under  a 
tort  judgment.  The  same  year  (1821)  the  legislature  especially 
provided  for  execution  to  be  issued  by  justices  of  the  peace  against 
the  property  of  the  defendant  or  in  default  thereof  against  his 
person  (Laws  of  1820-21,  page  135),  and  it  seems  to  have  been 
the  usual  practice  in  courts  of  record  to  issue  execution  against  the 
body  of  the  defendant,  where  execution  against  the  property  did 
not  result  in  satisfaction.  See  also  Laws  of  1819,  Second  Session, 
pp.  189,  178. 

In  1823  it  was  provided  that  no  person  should  thereafter  be 
imprisoned  for  debt  except  where  execution  should  be  returned  no 
property  found,  and  the  plaintiff  or  his  agent  or  attorney  should 
make  oath  to  a  belief  that  the  defendant  intends  to  remove  or  ab- 
scond out  of  the  county  of  judgment  or  defendant's  residence,  or 
unless  the  plaintiff  or  his  agent  or  attorney  should  make  affidavit, 
the  truth  of  which  should  be  ascertained  by  jury,  tending  to  show 
that  the  defendant  had  concealed  or  transferred  property  to  de- 
fraud the  plaintiff.  Laws  of  1823,  page  158.  And  in  1825,  in  sec- 
tion 5  of  the  act  concerning  judgments  and  executions,  it  was  pro- 
vided that  the  party  obtaining  judgment  might  have  execution 
against  the  body  of  the  debtor,  or  against  his  property,  or  both  in 
succession,  but  only  as  provided  in  the  Act  of  1823  above  men- 
tioned, but  that  nothing  in  that  act  or  in  the  Act  of  1823  should 
restrain  o\  prevent  any  execution  being  issued  against  the  body  of 
the  defendant  where  the  judgment  was  for  tort  or  trespass.     In 
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1829,  the  statute  of  1823  was  repealed  by  the  Insolvent  Debtors' 
statute  (R.  S.  1833,  page  351),  which,  in  section  1,  provided  for  ex- 
ecution against  the  person  only  in  case  of  the  refusal  of  the  debtor 
to  surrender  his  estate  for  the  satisfaction  of  any  execution  against 
his  property ;  but  section  1  of  the  chapter  on  judgments  and  execu- 
tions of  1825  was  not  referred  to,  and  the  practice  of  issuing  execu- 
tion against  the  person  in  tort  cases  seemed  unchanged.  Section  1 
of  the  Insolvent  Debtor's  Act  of  1845  (R.  S.  1845,  page  282),  was 
substantially  the  same  as  section  1  of  the  Insolvent  Debtor's  Act 
of  1829,  and  in  section  5  of  the  chapter  on  judgments  and  execu- 
tions, of  1845,  it  was  provided  that  the  judgment  creditor  might 
have  execution  against  the  property  of  the  defendant  "or  upon  his 
body  when  the  same  is  authorized  by  law,  provided  that  no  execution 
shall  issue  against  the  body  of  the  debtor  except  as  is  provided  in 
chapter  fifty-two  of  the  Revised  Statutes,"  i  e,,  as  provided  in  the 
insolvent  debtor  act  aforesaid.  In  the  succeeding  section,  it  was 
provided  similarly,  as  in  the  Act  of  1825,  that  ''nothing  herein  con- 
tained shall  restrain  or  prevent  any  execution  from  being  issued 
against  the  body  of  any  defendant,  where  the  judgment  shall  have 
been  obtained  for  a  tort  or  trespass  committed  by  such  defendant." 
R.  S.  1845,  p.  301.  These  statutes  of  1845  were  the  laws  in  force 
at  the  time  of  the  enactment  of  the  present  provisions. 

The  effect  of  the  restrictions  on  the  issuance  of  execution 
against  the  body  in  force  up  to  1872,  and  especially  from  1829  to 
1872,  would  seem  to  be  that  in  some  cases  where  a  defendant  might 
be  arrested  and  held  to  bail,  as  in  the  case  of  the  debt  contracted  by 
fraud,  where  there  was  danger  of  losing  plaintiffs  demand  unless 
defendant  were  held  to  bail,  he  could  not  be  held  in  execution  be- 
cause the  grounds  for  capias  ad  sati^aciendum  did  not  exist.  The 
present  statute  cures  this  defect  by  expressly  excepting  from  the 
prohibition  against  the  body  execution  the  case  where  the  defendant 
has  been  held  to  bail  on  capias  ad  respondendum,  thus  leaving  room 
for  the  principle  that  where  capias  lies  as  meine  process  it  lies  as 
execution.  So  far  as  issuance  of  execution  is  concerned,  this  would 
seem  to  be  the  only  substantial  departure  from  the  provisions  of 
1845.  The  provisions  of  section  4  of  the  present  statute  on  Judg- 
ments and  Executions  is  substantially  the  same  as  that  of  section  5 
of  the  act  of  1845,  except  for  the  proviso  against  execution  other 
than  in  case  the  defendant  has  refused  to  surrender  property,  which 
being  omitted,  the  provision  in  the  succeeding  section  against  re- 
stricting executions  on  tort  judgments,  which  is  also  omitted  in  the 
present  statute,  is  unnecessary.  The  purpose  of  both  said  proviso 
and  the  provision  in  the  succeeding  sections  are  covered  by  section 
5,  supra,  which  prohibits  execution  against  the  body  except  in  case 
of  tort  where  it  has  always  issued,  in  case  of  capias  ad  respondent 
dum  where  it  would  issue  unless  restricted,  and  in  case  of  refusal 
to  surrender  property  where  the  statute  expressly  provides  for  its 
issuance.  Section  62  includes  not  only  the  case  of  refusal  of  de- 
fendant to  surrender  his  estate  as  in  the  Insolvent  Debtors  Act  of 
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1845,  but  also,  what  would  be  ground  for  capias  ad  respondendum 
if  it  existed  before  suit,  the  fraudulent  concealment  or  disposal  of 
property  which  was  one  of  the  grounds  for  capias  ad  satisfaciendum 
under  the  statute  of  1829,  but  the  Supreme  Court  treats  this  prop- 
erly it  would  seem,  as  within  the  meaning  of  the  third  class  of  sec- 
tion 5,  the  cases  of  refusal  to  surrender  property. 

It  is  clear  that  under  each  of  tlje  statutes  existing  prior  to  the 
present  one,  execution  against  the  body  would  lie  in  a  tort  action 
after  the  return  of  a  property  execution  unsatisfied  and  irrespective 
of  proof  of  the  concealment  of  or  refusal  to  surrender  property. 
Also  it  seems  clear  that  the  legislature  of  1872  intended  not  to  re- 
strict but,  on  the  contrary,  to  enlarge  the  scope  of  imprisonment  on 
execution  as  theretofore,  and  that  thev  could  not  have  intended  to 
restrict  its  application  in  tort  cases  is  further  indicated  by  their 
adoption  of  an  msolvent  debtor  statute  which  permits  relief  in  the 
case  of  tort  judgments  where  malice  is  not  of  the  gist  of  the  action 
as  well  as  in  cases  of  imprisonment  for  debt  to  which  cases  alone 
unconsciously  influenced  by  the  English  law  and  the  practice  under 
the  preceding  legislation  in  Illinois.  Viewed  in  the  light  of  these, 
the  prior  insolvent  debtor  statute  was  limited.  People  v.  Cotton,  14 
111.  414. 

It  would  seem  then  that  the  decision  of  the  Appellate  Court 
must  have  been  based  upon  a  consideration  of  the  language  of  the 
statute  alone  without  reference  to  its  history,  and  that  when  Mr. 
Justice  Farmer,  speaking  for  the  Supreme  Court,  before  referring 
to  the  previous  legislation,  states  that  the  construction  adopted  by 
the  Superior  Court  seems  free  from  difficulty,  he  must  have  been 
the  ultimate  decision  seems  thoroughly  sound. 

C.  B.  E. 

Practice — ^Statement  of  Claim  in  the  Municipal  Court. — 
However  open  to  criticism  the  result  in  Gillman  v.  Chicago  Railways 
Co.,  268  111.  305,  we  had  supposed  that  it  settled  the  rule  that,  in 
a  tort  case,  the  statement  of  claim,  under  the  provisions  of  section 
40  of  the  Municipal  Court  Act,  must  contain  all  the  substantial 
elements  of  a  common  law  declaration,  or,  in  other  words,  that  it 
must  state  a  cause 'of  action.  Now  comes  knberg  v.  City  of  Chicago^ 
271  111.  404,  and  no  man  can  say,  with  any  degree  of  confidence, 
what  the  rule  really  is.  This  case  decides  that  in  an  action  against 
the  city,  for  the  negligence  of  its  servants,  an  amendment  to  the 
statement  of  claim,  filed  after  the  expiration  of  one  year  from  the 
date  of  injury,  alleging,  for  the  first  time,  the  giving  of  the  statutory 
notice  to  the  city  is  not  answered  by  a  plea  of  the  statute  of  limita- 
tions. The  court  concedes  that  if  this  had  been  a  case  of  amend- 
ment to  a  common  law  declaration,  the  holding,  under  Walters  v. 
City  of  Ottawa,  240  111.  259,  must  have  been  otherwise.  But,  to  the 
contention  that  the  Gillman  case  puts  the  statement  of  claim  in  a 
tort  case  on  a  parity  with  common  law  declaration  in  the  present 
respect,  it  answers  that  the  latter  case  "does  not  hold  that  an 
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ultimate  fact  in  no  way  connected  with  the  tort  or  the  commission 
thereof  must  be  averred  or  stated  in  a  statement  of  claim." 

The  cupous  thing  is  that  the  opinion  does  not  altogether  reject 
the  idea  that  the  statement  of  claim  is  required  to  disclose  a  cause 
of  action.  "It  is  not  true,"  says  the  court,  "that  the  amended 
statement  of  claim  states  a  new  or  different  cause  of  action  within 
the  meaning  and  requirements  of  said  section  40.  *  *  ♦  The 
amendment  was  a  mere  statement  of  a  fact  that  happened  after 
the  cause  of  action  accrued,  in  no  way  descriptive  or  explanatory 
of  such  cause  of  action,  and  we  hold  that  both  the  amended  and 
the  original  statement  of  claim,  within  the  meaning  of  said  section, 
state  precisely  the  same  cause  of  action  and  gives  precisely  the 
same  information  as  to  the  cause  of  action  for  which  suit  is  brought." 

But  the  difficulty  here  is  that  the  Wallers  case  proceeds  directly 
on  the  theory  that  the  averment  of  notice  is  an  integral  part  of  the 
statement  of  a  cause  of  action.  "The  giving  of  the  notices  re- 
quired by  statute,"  it  was  said,  "has  been  made  a  condition  pre- 
cedent to  the  city's  liability  and  constitutes  an  essential  element 
of  the  plaintiff's  cause  of  action."  Concerning  the  correctness  of 
this  view,  there  cannot  be  the  slightest  doubt.  "  'Cause  of  action,* " 
to  quote  the  observation  of  Brett,  J,  in  Cook  v.  GUI  (1873)  8  L.  R. 
C.  P.  107,  116,  "has  been  held  from  the  earliest  time  to  mean 
every  fact  which  is  material  to  be  proved  to  entitle  the  plaintiff  to 
succeed, — every  fact  which  the  defendant  would  have  a  right  to 
traverse."  And  in  barring  the  plaintiff  for  failure  to  state  his 
cause  of  action  until  after  tfie  statute  had  run,  the  Walters  case  is, 
therefore,  unimpeachable.  Unimpeachable,  that  is  to  say,  under 
the  perverted  doctrine  of  comparatively^  recent  introduction  in 
this  and  other  American  jurisdictions,  which  prefers  to  look  at  the 
technical  cause  of  action  rather  than  considerations  of  substantial 
justice  in  determining  the  question  of  amendment  after  the  statute 
has  run.  For  the  common  law  took  a  very  different  view.  Beare- 
croft  V,  Hundreds  of  Bumham  and  Stone  (1694)  2  Lev.  347;  The 
Schooner  Harmony  (1812)  1  Gall.  123. 

It  's  hard  to  understand  why  the  construction  of  section  40 
should  have  proved  so  troublesome.  According  to  its  terms,  the 
statement  of  claim,  "if  the  suit  be  upon  a  contract,  express  or 
implied,  shall  consist  of  a  statement  of  the  account  or  of  the  nature 
of  the  demand,  or  if  the  suit  be  for  a  tort,  it  shall  consist  of  a  brief 
statement  of  the  nature  of  the  tort  and  such  further  information 
as  will  reasonably  inform  the  defendant  of  the  nature  of  the  case 
he  is  called  upon  to  defend."  Then  there  follow  the  words:  "but 
nothing  herein  contained  shall  be  construed  to  require  the  state- 
ment of  claim  in  any  action  for  a  tort  to  set  forth  the  cause  of 
action  with  the  particularity  required  in  a  declaration  at  common 
law."  Edgerton  v.  Chicago,  Rock  Island  fir  Pacific  Ry.  Co.,  240  111. 
311,  was  the  first  case  in  the  Supreme  Court  wherein  the  status 
of- the  document  thus  provided  for  came  into  question.  It  seems 
to  have  considered  the  statement  of  claim  not  to  be  a  pleading 
at  all  and  held  that  the  rule  as  to  joinder  of  parties  obtaining  in 
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contract  actions  would  not  be  applied  where  the  evidence  showed 
a  cause  of  action  in  ^ort,  notwithstanding  that  the  statement  of 
d^m  was  in  the  form  appropriate  to  a  contract  action,  because 
"as  to  this  [fourth]  class  of  cases  under  the  Municipal  Court  Act, 
the  same  rule  will  govern  as  controls  the  form  of  actions  before 
justices  of  the  peace."  The  same  attitude  was  preserved  and  the 
language  just  given  quoted  with  approval,  in  SchuUz  v.  Ericsson  Co., 
264  111.  156,  where  it  was  decided  that  in  an  action  for  injuries  due 
to  a  wilful  violation  of  certain  provisions  of  the  Employpient  Act 
the  statement  of  claim  need  not  contain  any  reference  to  the  stat- 
ute. Under  these  cases,  there  seemed  little  doubt  that  all  that 
section  40  required  was  reasonable  notice  of  the  plaintiff's  demand. 
But,  with  the  GiUman  case  (decided  by  a  vote  of  four  to  three)  all 
this  was  changed.  The  plaintiff  here  had  alleged  that  his  ''claim 
was  for  damages  caused  by  a  door  in  one  of  defendant's  street  cars 
violently  striking^  the  car  bumper  and  breaking  the  glass  in  the 
door  and  showering  broken  glass  on  plaintiff,  cutting  the  blood 
vessel  and  nerve  in  the  back  of  plaintiff's  right  hand,  causing  pain 
and  suffering  and  loss  of  two  week's  time  and  permanently  injuring 
plaintiff's  hand,  to  plaintiff's  damage  of  $1,000" — ^and  the 
question  was  whether  such  a  statement,  which  obviously  did  not 
set  forth  the  essentials  of  a  technical  cause  of  action,  would  support 
a  finding  and  judgment  for  the  plaintiff.  Regarding  the  statutory 
requirement  of  **a  brief  statement  of  the  nature  of  the  tort,"  the 
court  said:  " It  is  difficult  to  conceive  how  it  is  possible  to  show  a 
tort  without  disclosing  a  cause  of  action.  ♦  *  *  To  state 
the  nature  of  the  tort.  *  *  *  it  is  essential  to  show  a  violation 
of  a  legal  duty  by  the  defendant."  The  proviso  that  "nothing 
herein  contained  shall  be  construed  to  require  the  statement  of 
claim  in  any  action  for  a  tort  to  set  forth  the  cause  of  action  with 
the  particularity  required  in  a  declaration  at  common  law, ' '  in  the 
view  of  the  court,  reinforces  this  result.  "This  proviso,"  it  was 
said,  "proceeds  on  the  theory  that  the  statement  of  claim  must 
show  a  cause  of  action  ♦  ♦  ♦  those  words  carry  the  implica- 
tion that  the  cause  of  action  must  be  set  forth  but  not  with  that 
d^^ee  of  particularity"  required  in  a  common  law  declaration. 

The  case  against  this  manner  of  construction  is  very  strongly 
stated  in  the  dissenting  opinion  of  Mr.  Justice  Craig  (with  whom 
concurred  Farmer,  C.  J.,  and  Carter,  J.).  By  collating  various 
provisions  of  the  act,  he  conclusively  demonstrates  that  the  majority 
result,  is  in  sharp  conflict  with  the  intent  of  the  legislature,  every- 
where manifested,  to  establish  a  procedure  whereby  "the  parties 
could  submit  a  case  and  have  it  decided  on  its  merits."  He  points 
out  that  "to  adopt  the  construction  put  upon  the  Municipal  Court 
act  by  the  foregoing  opinion  would  'be  to  render  void  many  of  its 
provisions,  as  it  was  never  required,  even  at  common  law,  that 
the  plaintiff  should  do  more  than  set  forth  a  good  cause  of  action 
in  his  declaration." 

In  addition  to  what  is  said  by  Mr.  Justice  Craig,  it  i$  to  be 
observed,  that,  as  an  isolated  proposition,  it  is  perhaps  true  that 
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there  can  be  no  "statement  of  the  liature  of  a  tort/'  without  disclos- 
ing a  cause  of  action,  since  until  we  know  that  a  cause  of  aqtion 
exists  we  have  no  right  to  speak  of  a  "tort."  But  here  we  are 
not  dealing  with  an  isolated  proposition.  We  must  read  the  words 
"brief  statement  of  the  nature  of  the  tort"  in  connection  with  what 
immediately  follows,  viz.,  "and  such  further  information  as  will 
reasonably  informi  the  defendant  of  the  nature  of  the  case  he  is 
called  upon  to  defend."  So  read,  the  words  assume  a  different  com- 
plexion. Clearly  all  that  is  called  for  is  adequate  notice;  this  is 
emphasized  to  die  point  of  tautology:  therd  is  to  be  given  such 
"information  as  will  reasonalbly  inform,"  Of  this  faulty  phrasing, 
the  proviso  is  merely  a  reflection.  The  draftsman  plainly  did  not 
wield  the  most  pointed  pen  in  the  worid.  When  he  said  that  the 
preceding  provision  was  not  to  be  understood  as  requiring  the 
statement  of  claim  "to  set  forth  the  cause  of  action  with  the  partic- 
ularity required  in  a  declaration,"  he  was  merely  employing  an 
elliptical  form  of  expression  current  in  conversational  usaee.  What 
he  obviously  meant  to  say  was  that  the  statement  need  not  set  fordi 
the  cause  of  action  as  required  in  a  declaration  at  common  law  or 
allege  the  nature  of  the  tort  with  the  particularity  therein  required." 
The  court  suggests  that  "if  by  the  preceding  part  of  the  section  it 
was  not  required  to  state  a  cause  of  action,  it  was  unnecessary  to  say 
that  the  cause  of  action  need  not  be  stated  with  the  partictilarity  re- 
quired at  common  law."  On  the  other  hand,  if  by  the  preceding 
part  it  was  intended  to  require  the  setting  forth  of  a  cause  of  action, 
why  did  the  draftsman  fail  to  say  so,  in  so  many  words?  The 
proviso,  as  the  court  remarks,  may  in  this  view  be  useless.  Even 
so,  it  is  by  no  means  the  first  useless  provision  which  has  owed  its 
birth  to  a  superalbundant  caution. 

If  anything  further  were  needed  to  condemn  the  GUfman 
decision,  we  need  only  look  at  its  necessary  consequences.  To 
say  nothing  of  the  fact  that  it  subjects  to  the  incidents  of  technical 
procedure  a  multitude  of  cases  which  were  disposed  of  before  the 
passage  of  the  act  without  any  pleadings  at  all,  it  creates  one  rule 
for  tort  cases  and  another  for  at  least  a  large  class  of  contract  cases. 
The  proviso,  it  should  be  noted,  is  restricted  to  cases  of  tort.  So 
far  as  contract  actions  are  concerned,  the  only  provision  is  that 
the  statement  of  claim  "shall  consist  of  a  statement  of  the  account 
or  of  the  nature  of  the  demand."  Can  the  "nature  of  the  demand" 
be  shown  without  disclosing  a  cause  of  action?  One  would  ordi- 
narily think  so,  but,  as  it  seems  to  the  court  impossible  to  show  the 
nature  of  a  tort  without  disclosing  a  cause  of  action,  perhaps  it  is 
equally  impossible  to  show  the  nature  of  a  contract  demand.  How- 
ever that  may  be,  it  is  indubitable  that  a  "statement  of  account" 
does  not  iriiply  the  stating  of  a  cause  of  action.  So  that  in  tort  cases, 
the  statement  must  show  a  cause  of  action ;  in  contract  cases  other 
than  those  involving  an  account,  we  cannot  say  whether  a  cause  of 
action  must  be  shown  or  not ;  and  in  cases  where  the  demand  is  upon 
an  account,  we  are  quite  sure  that  no  cause  of  action  need  be  shown. 
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To  the  discouraging  state  of  affairs  just  indicated,  the  Enberg 
case  adds  its  confusing  contribution.  It  informs  us  in  effect  that 
while,  in  a  tort  case,  the  cause  of  action  must  be  stated,  yet  there 
is  at  least  one  accepted  element  of  a  cause  of  action  which  the 
statement  of  claim  may  safely  omit  and  still  state  a  cause  of  acti<xi 
"within  the  meaning  of  section  40."  Wherein  all  we  can  see  is 
a  verbal  compromise.  Either  a  cause  of  action  is  to  be  stated  or 
it  is  not  The  attempt  to  create  a  middle  ground  by  speaking  of 
"a  cause  of  action  within  the  meaning  and  requirements  of  section 
40"  accomplishes  nothing:  a  "cause  of  action  within  the  meaning 
and  requirements  of  section  40"  will  never  be  aught  but  the  creature 
of  the  moment's  need. 

In  the  present  case,  decided,  like  the  GUlman  case,  by  a  vote 
of  four  to  three,  the  opinion  was  written  by  Mr.  Justice  Duncan. 
The  dissent  is  by  Dunn^  Cooke  and  Cartwright,  J.  J.,  who,  with 
the  late  Mr.  Justice  Vickers,  constituted  the  majority  in  the  earlier 
decision.  Since  the  balance  of  power  had  thus  apparently  passed 
to  those  members  of  the  court  who  favored  a  liberal  construction  of 
section  40,  it  is  cause  for  regret  that  they  did  not  boldly  face  the 
fact  that  the  GUlman  case  was  decided  on  a  mistaken  view  of  the 
law  and  seize  the  opportunity  of  giving  to  that  section  the  effect  it 
was  intended  to  have.  The  'bar  has  plenty  of  demands  on  its  time 
and  energy  without  "being  burdened  with  the  hopeless  task  of 
differentiating  between  a  "cause  of  action"  and  a  "cause  of  action 
within  the  meaning  and  requirements  of  section  40." 

R.  W.  M. 

Mortgages — ^Absolute  Deed  With  Separate  Agreement 
TO  Reconvey — Nature  of  Mortgagor's  iNTEREST.-^In  Williams 
V,  Williams,  110  N.  E.  R.  876,  270  111.  552,  the  Supreme  Court  of 
Illinois  held  that  where  a  mortgage  of  land  was  created  by  a  deed 
absolute  on  its  face  with  a  contemporaneous  bond  by  the  mortgagee 
to  reconvey  on  payment  of  the  debt,  the  mortgagor's  interest  was 
essentially  different  in  its  nature  from  his  interest  under  an  ordinary 
mortgage.  Under  the  ordinary  mortgage,  the  mortgagor  is,  in 
this  state,  deemed  the  legal  owner  as  against  all  persons  except 
the  mortgagee.  His  interest  is,  therefore,  conveyable  in  the  same 
manner  as  unincumbered  land,  and  the  formalities  requisite  in 
conveyances  of  unincumfbered  land,  are  also  required  for  the  con- 
ve)rance  of  the  equity  of  redemption.  But  where  the  mortgage 
is  created  by  a  deed  absolute  on  its  face  and  a  separate  agreement 
for  reconveyance  or  defeasance,  the  court  holds  the  mortgagee's 
interest  to  be  an  equitable  interest  purely,  and  that  it  may,  therefore, 
be  conveyed  or  assigned  without  the  formalities  requisite  for  the 
conveyance  of  a  legal  estate  or  interest.  It  was  accordingly  held, 
in  the  principal  case,  that  a  voluntary  conveyance  not  under  seal 
of  the  mortgagor's  interest  under  such  a  mortgage  was  valid  and 
effectual,  though  in  the  ca§e  of  the  ordinary  mortgage  a  seal  would 
be  necessary. 

In  reaching  the  foregoing  conclusions,  the  court  relies  largely  on 
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the  case  of  West  v.  Reed,  55  111.  242,  holding  that  under  a  mortgage 
by  absolute  deed  with  separate  bond  for  defeasance,  the  equity  of 
redemption  could  be  extinguished  by  subsequent  parol  arrange- 
ment between  mortgagee  and  mortgagor  without  any  formal  con- 
veyance by  the  latter,  the  court  saying  that  the  mortgagor's  interest 
is  "a  purely  equitable  estate." 

It  seenos  unfortunate  to  make  a  distinction  with  respect  to 
the  nalture  of  the  mortgagor's  interest  between  mortgages  in 
ordinary  form  and  mortgages  by  absolute  with  deed  separate  agree- 
ments for  defeasance.  If  the  two  instruments  are  contemporaneous 
they  should,  on  familiar  principles,  be  taken  together  as  constituting 
one  entire  transaction,  and  hence  it  should  be  immaterial  whether 
the  conveyance  and  defeasance  are  in  one  or  in  two  instruments. 

The  difficulty  seems  to  arise  from  the  doctrine,  generally 
accepted  in  jurisdictions  where  the  mortgage  is  not  regarded  as 
a  mere  lien,  that  the  mortgagor  is  the  owner  of  the  legal  estate  as 
against  all  the  world  except  the  mortgagee.  This  doctrine  appears 
to  be  illogical,  since  the  legal  title  cannot,  in  the  nature  of  things,  be 
in  two  different  persons  (not  concurrent  owners)  at  the  same  time. 
It  grows  out  of  the  failure  of  courts  to  distinguish  clearly  between 
the  legal  and  the  equitable  views  of  the  title  mortgage.  The  objec- 
tion to  this  doctrine  as  applied  to  a  mortgage  by  absolute  deed  and 
separate  defeasance  are  perhaps  more  striking  than  when  applied 
to  the  ordinary  mortgajge.  Hence  the  readiness  of  the  court  to 
create  a  separate  category  for  mortgages  of  the  former  kind.  The 
preferable  doctrine  would  seem  to  be  to  give  to  the  mortgage  its 
full  eflFect  at  law  according  to  its  tenor,  and  to  consider  the  additional 
rights  of  the  mortgagor  as  equitable  rights.  If,  however,  the 
mortgagor  is  to  be  deemed  the  legal  owner  except  as  against  the 
inortgagee,  it  would  seem  that  that  view,  should  be  consistently 
maintained  as  to  mortgages  of  all  kinds. 

The  court  seems  clearly  correct  in  holding  that  an  equitable 
interest  in  land  may  be  conveyed  or  assigned  by  writing  not  under 
seal.    Maitland's  Equity,  p.  113. 

For  a  valuable  note  on  extinguishment  of  the  equity  of  redemp- 
tion under  informal  mortgages,  see  note  to  Conover  v.  Palmer, 
60  Misc.  (N.  Y.),  241  in  22  Harvard  Law  Rev.  295. 

L.  M.  G. 

Statute  of  Limitations.  In  Johnson  v.  Beattie,  93  Atl.  250 
(Vt.  1915),  the  action  was  on  the  case  against  a  sheriff  for  failing 
to  return  a  writ  of  attachment  on  real  estate  and  bank  stock  issued 
January  2,  1909,  and  returnable  within  21  days.  A  levy  had  been 
made  under  the  writ  on  property  sufficient  to  satisfy  plaintiff's 
claim.  Before  the  return-day  another  attachment  was  levied  on  the 
same  property  at  the  instance  of  one  Willard.  Sheriff  pleaded  stat- 
ute of  limitations,  and  plaintiff  replied  that  there  was  a  prior  at- 
tachment on  the  real  estate  for  more  than  its  value,  which  attach- 
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ment  was  not  dissolved  until  February  12,  1913,  after  which  plaintiflE 
(here)  again  attached  the  real  estate  (the  debtor  then  having  no 
other  property,  etc.),  but  was  cut  out  by  the  Willard  attachment.  A 
demurrer  to  the  replication  was  sustained.  This  action  had  been 
conunenced  January  16,  1914. 

The  statute  of  limitations  provided  that  actions  '^shall  be  com- 
menced within  four  years  after  the  cause  of  action  accrues." 

In  essence,  the  question  here  appears  to  be  this:  what  is  the 
time  of  an  act?  Is  it  the  beginning  or  the  ending  of  a  definite 
causal  chain  of  events  subject  to  the  control,  at  any  point,  of  human 
will?  Of  course,  there  is  neither  beginning  or  ending  in  the  ex- 
periential world,  of  such  a  chain ;  it  is  infinite  both  in  duration  and 
in  effect.  However,  the  law  as  a  practical  science  and  art  must  f!x 
arbitrary  boundaries  for  the  flow  of  time  and  for  the  scope  of 
causation.  One  of  these  elements  is  harnessed  to  the  calendar ;  the 
other  to  the  human  will.  But,  nevertheless,  an  act  is  still  a  complex 
idea.  It  is  constituted  of  several  stages,  the  most  •  distinct  of 
which  are:  1,  mental  origin  (positive  or  negative,  involving  motive, 
desire,  foresight,  advertance,  inadvertance,  mental  negativity)  ;  2, 
muscular  activity  (or  inactivity)  ;  3,  motions  in  the  external  world, 
as  products  of  the  first  two  elements,  acting  and  reacting  upon  other 
chains  of  causation ;  4,  effects  in  the  external  world  abstracted  from 
the  entire  infinite  field  of  objective  phenomena  under  the  highly  in- 
definite label  "natural,"  "probable,"  "reasonably  to  be  foreseen," 
"damages,"  "consequential  damages,"  etc. 

Plaintiff's  contention  amounted  to  this:  that  the  violation  of 
his  right  was  determined,  not  as  of  the  time  that  the  officer  failed  to 
perform  the  duty  commanded  by  statute — ^to  return  the  writ  of  at- 
tachment within  21  days — ^but  as  of  the  time  that  it  affirmatively 
appeared  in  the  chain  of  causation,  that  the  plaintiff  had  suffered  a 
financial  loss  which  in  this  case  was  determined  by  the  dissolution 
of  the  prior  attachment.  Or,  in  terms  of  the  above  analysis,  the 
right  was  not  violated  until  the  last  element  in  the  chain  had  become 
manifest.  Conceivably  that  final  element  might  not  be  disclosed  for 
many  years  after  the  time  of  the  efficient  cause  of  the  harmful  ef- 
fect complained  of ;  it  might  be  many  years  after  the  officer's  term 
of  duty ;  it  might  even  be  in  a  later  period  following  the  death  of  the 
officer  and  the  closing  of  his  estate.  Even  the  bare  possibilities  of 
such  a  situation  make  the  rule  contended  for  highly  unattractive 
from  the  point  of  view  of  a  public  officer  or  his  sureties ;  and,  since 
the  common  law  is  based  in  large  part  on  considerations  of  ex- 
pediency, it  might  be  expected,  even  on  the  narrow  ground  of  im- 
pression unfortified  by  external  data,  that  what  seems  to  be  the  rule 
of  convenience,  would,  unless  historical  accident  had  intervened, 
prevail.  And  such  also  is  the  fact.  It  was  held  in  this  case  that  the 
demurrer  was  properly  sustained.  The  probable  effect  of  the  judg- 
ment, and  such  was  the  r^soning,  is  that  the  statute  began  to  run 
immediately  after  the  last  day  on  which  the  writ  of  attaclmient  could 
eflFectively  have  been  returned — from  the  moment  when  the  duty, 
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suspended  until  performance  or  breach,  could  no  longer  be  lawfully 
performed.  The  case  is  supported  by  the  great  preponderance  of 
authority  both  in  England  and  in  America. 

There  are  a  few  minority  cases  in  Connecticut,  G>lorado,  and 
Tennessee,  which  are  based  on  the  proposition  that  breach  of  offi- 
cial duty  is  not  of  itself  a  violation  of  private  duty ;  and  that  there 
is  no  breach  of  private  duty  in  such  cases  until  and  unless  there  re- 
sults from  the, breach  of  public  duty  a  private  loss  by  which  the  stat- 
ute of  limitations  is  measured.  Upon  that  theory,  the  result  would 
have  been  favorable  for  the  plaintiff.  There  is  much  on  the  surface 
to  commend  this  solution.  It  would  discourage  suits  to  recover 
nominal  damages  arising  from  infringement  of  an  abstract  right  un- 
accompanied by  substantial  loss ;  it  would  relieve  a  plaintiff  of  the 
necessity  of  speculating  at  his  own  risk  by  remaining  passive,  on  the 
outcome  of  a  breach  of  public  duty ;  it  would  look  to  the  substance 
rather  than  the  form.  It  would  put  cases  of  this  kind  on  the  same 
basis  as  others  which  involve  the  proposition  of  consequential  dam- 
ages; that  is  to  say,  those  cases  where  an  act  is  performed  which 
does  not  involve  a  present  wrong,  but  which  in  the  chain  of  causa- 
tion eventuates  in  an  injury  to  another.  It  is  believed,  however,  that 
the  balance  of  convenience  and  expediency  accords  with  the  weight 
of  authority;  and  that  the  rule  adopted  is  consistent  with  the  gen- 
eral latter-day  attitude  toward  statutes  of  limitation  as  well  ex- 
pressed by  Story.    (1  Pet.  351,  360).  A.  K. 

Municipal  Court — ^Writ  of  Error  or  Appeal  in  Fourth 
Class  Cases — ^Another  Portion  of  Section  23  of  the  Munici- 
pal Court  Act  Held  Unconstitutional — Fourth  Class 
Cases  Now  Reviewable  by  Appeal. — In  the  case  oi  H.  Sf  A. 
Israelsian  v.  the  United  States  Casualty  Co.,  272  111.  161,  111  N.  E. 
602  (opinion  filed  February  16,  1916),  it  is  held  by  our  Supreme 
Court  that  the  provision  of  section  23  of  the  Municipal  Court  Act 
which  provides  that  judgments  in  fourth  class  cases  can  be  reviewed 
by  the  Appellate  Court  on  writ  of  error  only  is  invalid  as  in  conflict 
with  section  29  of  article  6  of  the  constitution.  It  would  se^m 
this  would  permit  fourth  class  cases  in  future  to  be  subject  to 
review  through  the  method  of  appeal,  whereas  heretofore  they 
have  only  been  reviewable  through  the  means  of  a  writ  of  error. 
The  facts  in  this  case  are  that  a  judgment  was  rendered  in  the 
Municipal  Court  of  Chicago  against  the  United  States  Casualty  Co. 
for  $839.16  and  costs.  An  appeal  was  taken  from  such  judgment 
to  the  Appellate  Court  for  the  First  District,  where  on  motion  the 
appeal  was  dismissed  upon  the  ground  that  the  Appellate  Court 
had  no  jurisdiction  to  hear  the  appeal  in  view  of  section  23  of  the 
Municipal  Court,  which  in  part  provides  as  follows: 

"That  the  final  orders  and  judgments  of  the  Municipal  Court  in  cases  of  the 
fourth  class  and  cases  of  the  fifth  class  mentioned  in  section  2  of  this  act  shall  be 
reviewed  by  writ  of  error  only. " 

A  certificate  of  importance  was  granted,  whereupon   the 
appeal  in  question  was  perfected  to  the  Supreme  Court,  the  sole 
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question  considered  by  the  court  being,  ''Does  an  appeal  lie  to  the 
Appellate  Court  to  review  a  judgment  entered  by  the  Municipal 
Court  of  Chicago  in  a  fourth  class  case."  The  Supreme  Court 
in  the  instant  case  decides  that  such  an  appeal  does  lie,  regardless 
of  section  23  and  holds  that  portion  of  section  23  above  quoted 
to  be  invalid  because  it  deprives  the  Appellate  Court  of  its  juris- 
diction conferred  by  other  legislative  acts.  The  reasoning  of  the 
court  in  the  instant  case  appears  to  be  that  inasmuch  as  the  Practice 
Act  and  the  Appellate  Court  Act  give  the  right  of  appeal  in  a 
certain  class  of  cases  from  "City  Courts"  to  Appellate  Courts, 
that  this  also  includes  the  same  right  of  appeal  in  the  came  class 
of  cases  in  the  Municipal  Court. 

It  is  conceded  in  the  opinion  that  the  right  of  appeal  is  purely 
statutory  and  that  there  is  no  statute  which  by  express  terms 
purports  to  give  the  right  of  appeal  to  the  Appellate  Court  from 
judgments  of  the  Municipal  Court  in  fourth  class  cases,  but  the 
opinion  proceeds  to  consider  the  appellant's  contention  that  the 
Municipal  Court  is  a  City  Court  within  the  meaning  of  the  Appellate 
Court  and  Practice  Acts  now  in  force,  and  adopts  the  contention 
of  the  appellant  upon  the  theory  that  the  Municipal  Court  must 
be  regaixled  as  a  City  Court  within  the  terms  of  the  Appellate 
Court  and  Practice  Acts  and  that  there  is  no  substantial  difference 
between  the  terms  "City  Court"  and  "Municipal  Court"  both  of 
which  are  courts  of  the  municipality  in  which  they  are  established. 

This  decision  is  in  harmony  with  the  previous  decisions  of  the 
court  in  relation  to  the  constitutionality  of  certain  sections  or 
portions  of  sections  of  the  Municipal  Court  Act.  In  relation  to  this 
particular  section  23,  the  Supreme  Court  has  previously  held  that 
a  further  portion,  to-wit,  that  portion  limiting  the  time  within 
which  a  writ  of  error  may  be  sued  out  in  a  fourth  class  case  to  thirty 
days  after  the  entry  of  the  final  order  of  the  judgment  complained 
of  is  invalid.  Hoffman  v.  Paradis,  259  111.  Ill,  8  Illinois  Law 
Review  342.  Other  cases  holding  that  portions  of  the  Municipal 
Court  Act  are  invalid  upon  the  ground  substantially  set  forth  in  the 
instant  case  are  Clawry  v.  Holmes,  238  111.  577;  People  v.  Hibernian 
Banking  Association,  245  111.  522;  People  v.  Cosmopolitan  Fire 
Insurance  Co.,  246  111.  542 ;  Hoskins  v.  Southern  Pacific  Railway  Co., 
243  111.  320  and  Sixby  v.  Chicago  Railway  Co.,  260  111.  478.  The 
reasoning  in  the  instant  case  is  therefore  not  without  precedent. 
It  is  undoubtedly  technically  correct.  In  our  very  respectful 
opinion,  however,  it  is  subject  to  the  same  criticism  as  made  of  the 
cases  of  Hoffman  v.  Paradis  and  Sixby  v.  Chicago  Railway  Co., 
Supra,  found  in  8  Illinois  Law  Review  342  and  8  Illinois  Law 
Review  559.  It  is  again  submitted  that  a  more  liberal  construction 
of  the  Municipal  Court  Act  could  properly  be  made  both  on  pre- 
cedent and  with  logic,  so  that  these  sections  and  the  previous 
sections  so  held  unconstitutional  could  be  sustained  to  perform 
♦he  function  for  which  they  were  intended. 

The  court  in  the  instant  case  admits  that  there  is  no  direct 
Statute  expressly  giving  the  right  of  appeal  in  a  fourth  class  case 
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of  the  Municipal  Court,  but  by  construction  classes  the  Municipal 
Court  with  a  City  Court.  Section  29  of  articled  of  the  constitution 
referred  to  in  the  opinion  as  the  uniformity  clause  provides  as  follows : 

"That  the  jurisdiction,  powers,  proceedinss  and  practice  of  all  course  of  the 
same  class  or  grade  must  be  general  and  of  uniform  operation. " 

The  Supreme  Court  in  the  instant  case  admits  that  the  juris- 
diction of  courts  established  under  what  is  called  the  City  Court 
Act  and  the  Municipal  Court  Act  is  not  the  same  as  to  the  class 
of  cases,  but  inasmuch  as  their  territorial  jurisdiction  is  the  same, 
construes  this  to  mean  that  the  Municipal  Court  is  of  the  same 
class  or  grade  as  City  Courts.  It  is  respectfully  submitted  that  the 
Municipal  Court  is  not  of  the  same  class  or  grade  as  the  City  Court; 
that  their  geographical  jurisdiction  should  not  be  made  the  con- 
trolling element  in  deciding  a  question  of  this  kind.  The  practice 
in  said  courts,  the  class  of  cases  over  which  they  have  jurisdiction 
and  the  procedure  therein  is  essentially  different  one  from  the  other. 
There  is  no  point  of  likeness  in  them  and  further  than  that,  it  is 
submitted  that  section  34  of  article  4  of  the  constitution  expressly 
provides  that  the  practice  in  the  Municipal  Court  of  Chicago  may 
be  different  than  in  other  courts  of  record. 

In  the  case  of  People  v.  Cosmopolitan  Fire  Insurance  Co., 
246  111.  442,  referred  to  in  the  opinion  of  the  Supreme  Court  in  the 
instant  case,  it  was  held  that  the  legislature  may  inan  act  establishing 
a  court,  provide  for  a  review  of  its  judgments  and  the  practice 
on  such  review  without  violating  section  13  of  article  4  of  the 
constitution.  It  is  submitted  that  this  is  controlling  on  the  question 
in  the  case  at  bar  and  that  for  these  reasons  neither  the  Practice 
Act  nor  the  Appellate  Court  Act  can  properly  be  construed  to 
control  the  practice  on  review  from  the  Municipal  Court  in  view 
of  the  express  provisions  of  the  Municipal  Court  Act. 

R.  R.  H. 

Contracts — Legality — Restrictive  Covenants  in  Con- 
tracts For  Sale  of  Business. — ^The  United  States  Circuit  Court 
of  Appeals,  in  the  case  of  Hall  Manufacturing  Company  v.  Western 
Steel  Sf  Iron  Works,  et  al,  227  Fed.  588,  was  confronted  with  a 
restrictive  covenant  unlimited  as  to  time  and  place;  the  covenantor 
agreed  upon  the  sale  of  its  business  (both  parties  being  corporations) 
"not  again  to  go  into  the  manufacture  of  post-hole  augers  and  dig- 
gers." The  decision,  that  this  covenant  was  not  illegal  and, 
therefore,  not  void,  is  but  another  evidence  of  the  fact  that, 
aldiough  many  branches  of  the  law  have  failed  to  keep  pace  with 
the  advancement  in  commerce  and  science,  that  failure  is,  in  no 
sense,  general. 

"In  the  first  reported  case,"  says  the  court,  "decided  in  1415 
*  ♦  *  covenants  were  held  to  be  unenforcible,  no  matter 
how  limited  in  time  and  place."  From  that  time  until  this,  the 
decisions  cited  by  the  court  show  a  gradual  but  steady  adjustment 
and  readjustment  of  the  law  to  the  changing  conditions  of  trade, 
until  this  latest  law — ^reached  by  hardly  perceptible  changes — is 
found,  when  compared  directly  with  its  remotest  source,  to  be 
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diametrically  opposed  to  it.  From  the  earliest  decision  on  a 
contract  in  restraint  of  trade,  the  courts  have  stated  repeatedly 
that  the  validity  of  such  a  contract  is  determined  by  its  general 
tendency  at  the  time  it  was  entered  into,  and  if  this  tendency 
was  injurious,  it  would  be  declared  void,  even  though  the  intent 
of  the  parties  was  good,  and  no  injury  would  result  in  the  particular 
case. 

It  is  interesting  to  note  the  considerations  which  have  so 
radically  changed  the  decisions  of  the  courts  in  this  class  of  contracts 
— that  is,  from  the  extreme  of  holding  contracts  void  as  in  re- 
straint of  trade,  even  though  limited  as  to  time  and  place,  to  that 
of  holding  a  contract  valid  and  not  in  violation  of  public  policy, 
when  unlimited  either  as  to  time  or  place.  The  decision  here 
reviewed  is  one  of  the  last  steps  in  the  change  spoken  of,  and  may 
be  briefly  outlined  as  follows: 

A  statement  by  Justice  Bradley  in  Oregon  Steam  Navigation 
Company  v.  Winsor,  20  Wall.  64,  68,  often  cited  in  connection  with 
restrictive  covenants,  states  that  "there  are  two  principal  grounds 
on  which  the  doctrine  is  founded  that  a  contract  in  restraint  of 
trade  is  void  as  against  public  policy.  One  is  the  injury  to  the 
public  by  being  deprived  of  the  restricted  party's  industry,  and  the 
other  is  the  injury  to  the  party  himself  by  being  precluded  from 
pursuing  his  occupation,  and  thus  being  prevented  from  supporting 
himself  and  his  family."  In  the  principal  case  these  reasons  are 
held  inapplicable,  because  the  covenantor  was  a  corporation. 
"If,"  the  court  states,  "any  stockholder  or  officer  is  skilled  in  any 
profession  or  art,  he  is  not  restrained  from  exercising  his  skill  by 
the  corporation's  covenant.  Even  the  capital  ♦  ♦  ♦  may  be 
reinvested  in  the  same  business  *  *  *  outside  of  the  appellee 
covenantor  corporation." 

This  would  seem  to  place  corporations  beyond  the  operation 
of  the  doctrine  of  public  policy  as  to  contracts  in  restraint  of  trade, 
and  prasents  grounds  for  speculation  as  to  the  possible  results  of 
a  logical  development  along  the  lines  of  this  portion  of  the  decision. 
But  the  court  presents  other  and  affirmative  reasons  for  its  decision 
in  addition  to  these  negative  grounds:  The  court  states  that  before 
a  contract  can  be  held  to  be  invalid  because  in  restraint  of  trade, 
it  must  be  shown  to  the  satisfaction  of  the  court,  that  the  injury 
to  the  public  outweighs  two  interests  equally  as  vital  to  the  public, 
to-wit :  "  the  public  policies  of  honesty  and  of  freedom  of  alienation." 
The  court  further  states  as  the  sole  arbiter  of  the  validity  of  the 
restriction,  its  reasonableness  under  the  circumstances  of  the 
particular  case  without  reference  to  the  presence  or  absence  of 
limitations  as  to  time  or  place. 

The  federal  court  in  this  decision  is  at  the  head  of  the  most 
progressive  jurisdictions  in  the  tendency  to  break  away  from  the 
old  rule;  but  many  still  demand  some  limitations  to  support  the 
validity  of  a  restrictive  covenant.  Either  time  or  place  limitation 
is  held  sufficient  in :  Smith  v.  Webb,  58  Southern  (Ala.)  913 ;  Moorman 
fir  Gioens  v.  Parkerson,  127  La.  835;  and  Artistic  Porcelain  Co.  v. 
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Boch,  74  Atlantic  (N.  J.)  680.  Both  time  and  place  limitations 
are  held  necessary  in  Consumers'  Oil  Co.,  v.  Nunnemaker,  142 
Ind.  560;  Meyer  v,  Estes,  164  Mass.  457  (but  see  Anchor  Electric 
Co.  V.  Hawkes,  171  Mass.  101);  Tarr  v.  SUarman,  264  111.,  110, 
affirming  185  111.  App.  45;  and  Andrews  v.  Kingsbury,  212  lU.,  100. 

Chicago,  111.  Edward  W.  Stoddasd. 

Stream  Water  Rights — Right  to  Have  the  Water  Main- 
tained AT  the  Temperature  Which  It  Would  Have  in  Its 
Natural  Condition. — In  Sandusky  Portland  Cement  Co.  v.  Dixon 
Pure  Ice  Co,,  221  Fed.  200  (C.  C.  A.  Seventh  Circuit),  in  an  Illinois 
case,  a  novel  question  in  the  law  appears  to  have  come  before  the 
court.  The  case  arose  upon  a  bill  for  injunction  brought  by  the 
Dixon  Pure  Ice  Co.,  appellee,  against  the  Sandusky  Portland  Ce- 
ment Co.,  appellant,  to  enjoin  the  latter  from  causing  heated  water 
to  flow  into  the  river  and  thus  retard  the  formation  of  ice  in  the 
part  of  the  river  from  which  the  appellee  obtained  its  ice.  It  ap- 
peared that  the  parties  were  each,  owners  of  riparian  rights  upon 
the  south  bank  of  the  Rock  River,  near  Dixon,  Illinois.  Appdlee 
operated  an  ice  plant  and  took  its  ice  from  the  Rock  River  opposite 
its  plant.  Appellant  operated  a  cement  factory  located  further  up 
the  stream  from  the  plant  of  appellee,  and  took  from  the  river 
3,000,000  to  4,000,000  gallons  of  water  per  day  for  cooling  purposes 
in  connection  with  its  condensiag  machinery.  This  water  was  re- 
turned to  the  river  within  the  bounds  of  appellant's  riparian  owner- 
ship, but  when  it  got  back  to  the  river,  it  was  heated  to  a  tempera- 
ture of  from  50  to  60  degrees.  The  evidence  of  the  appellant  was 
to  the  effect  that  the  increase  in  temperature  of  the  water  of  the 
stream  caused  by  the  introduction  of  the  stream  of  water  from  ap- 
pellant's plant,  was  only  47-100  of  a  degree,  that  the  discharge  into 
the  river  of  water  heated  in  the  cooling  of  machinery,  was  usual  in 
that  locality  and  that  it  was  not  possible,  without  incurring  prohib- 
itive outlay,  to  reduce  the  temperature  of  the  water  at  the  point  of 
discharge  and  that  restraining  such  discharge  would  deprive  appel- 
lant of  the  use  of  the  stream  for  machinery  cooling  purposes.  The 
court  in  its  treatment  of  the  problem,  invokes  a  rule  similar  to  that 
which  obtains  in  the  case  of  throwing  foreign  substance  into  a 
stream  and  following  the  rule  in  the  case  of  Tetherington  Coal  Co. 
V.  Donk  Bros.  Coal  Co.,  232  111.  522,  holds  that  the  use  of  the  water 
by  appellant  in  this  case  was  an  unreasonable  use,  such  as  ought  to 
be  enjoined. 

In  its  argument  the  court  proceeds  from  the  theory  that  each 
riparian  owner  is  entitled  to  the  reasonable  use  of  the  water  even 
though  such  use  may  cause  some  injury  to  the  other  riparian  own- 
ers, and  cites  as  an  illustration  of  the  application  of  that  principle, 
the  case  of  Palmer  v.  Mulligan,  3  Caines  (N.  Y.)  307,  where,  so  the 
court  says,  it  was  held  that  the  upper  owner  had  the  right  to  erect 
a  dam  when  necessary  for  the  enjoyment  of  his  riparian  rights, 
even  though  such  obstruction  necessitated  increased  expense  on  the 
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part  of  the  lower  owner  and  greater  difficulty  in  getting  logs  to  his 
mill,  provided  enough  water  was  left  to  work  the  lower  mill.  The 
court  cites,  also,  the  cases  of  Gould  v.  Boston  Duck  Co,,  13  Gray 
(Mass.)  442  and  Keeney  &  Wood  Manufacturing  Co,  v.  Union 
Manufacturing  Co,,  39  Cbnn.  576. 

It  would  seem  that  the  result  finally  reached  in  the  principal  case 
is  in  accord  with  the  weight  of  authorities.  Doubtless,  it  is  true, 
the  one  owner  on  a  stream  is  in  somewhat  the  same  position  with 
reference  to  his  use  of  that  stream  and  the  use  by  his  neighbor  of 
the  same  stream,  as  the  owners  of  two  adjoining  pieces  of  real  es- 
tate with  reference  to  their  rights  of  use  of  their  respective  pieces 
of  real  estate.  The  maxim :  &)  use  your  own  as  not  to  injure  your 
neighbor  in  the  use  of  his,  would  seem  to  apply.  6  Illinois  Law 
Review,  387,  388. 

There  is,  however,  one  great  point  of  distinction  between  the 
use  ofi  a  piece  of  land,  and  Uie  use  of  water  right.  The  property 
in  the  former  case  is  a  definite  quantity  and  quality ;  that  in  the  lat- 
ter depends  for  its  quantity  directly  upon  the  number  of  riparian 
owners  and  upon  the  volume  of  the  stream  at  the  particular  time 
(6  Illinois  Law  Review,  385),  and  for  its  quality,  possibly,  upon 
tiie  predominant  character  of  user  of  that  particular  stream,  or  of 
streams  in  that  particular  locality.  6  Illinois  Law  Review,  388, 
389,  390.  It  would  follow  that  in  the  problem  of  the  principal  case, 
while  the  general  rule  of  reasonableness  or  unreasonableness  of  use 
is  to  be  applied,  the  determination  of  what  is  reasonable  and  what  is 
not,  must  invoke  still  other  rules. 

Thus  one  reverts  to  the  fundamental  rule  of  proportion.  A  ri- 
parian owner  is  entitled  to  his  share  of  the  stream  as  it  flows  by 
his  land,  and  must  not  interfere  with  the  like  enjoyment  of  the 
lower  owner  of  the  same  proportion,  and  any  interference  with  the 
condition  of  the  stream  so  that  the  lower  owner  does  not  get  his 
proportion,  whether  he  uses  it  or  not,  furnishes  a  cause  of  action. 
6  Illinois  Law  Review,  385.  Thus  in  the  case  of  pollution,  a 
throwing  of  foreign  substance  into  the  stream  the  noxious  effect  of 
which  is  dissipated  before  the  water  gets  to  the  lower  owner,  would 
furnish  no  cause  of  action.  6  Illinois  Law  Review,  388.  Like- 
wise throwing  warm  water  into  a  stream  under  circumstances  so 
that  it  does  not  substantially  increase  the  temperature  of  the  water 
that  reaches  the  lower  owner,  would  not  give  cause  for  complaint. 
But  it  is  the  act  of  a£Fecting  that  share  of  the  stream  to  which  the 
lower  owner  is  entitled,  that  affords  ground  for  complaint. 

It  is  believed  a  caution  is  opportune  against  a  construction  of 
the  language  in  the  principal  case  to  the  effect  that  an  upper  owner 
can  compel  a  lower  owner  to  go  to  expense,  in  the  lawful  use  of  his 
proportion  of  the  stream,  to  save  himself  from  inconvenience  on 
account  of  the  particular  use  of  a  stream  by  the  upper  owner.  It 
is  believed  that  neither  the  principal  case  nor  the  cases  cited  by  the 
court  arrive  at  any  such  conclusion.  The  cases,  however,  do  hold 
that,  in  die  use  of  a  stream,  the  various  owners  may  lawfully  be 
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put  to  s<Mne  inconvenience  in  the  use  which  each  may  be  making  of 
the  stream,  and  such  inconvenience  must  be  considered  as  qualifying 
the  respective  proportions  of  the  stream  to  which  each  may  be  en- 
titled. 

That  would  seem  to  be  the  result  of  the  cases,  Palmer  v.  Mulli- 
gan, 3  Canies  (N.  Y.)  308-312,  Gould  v.  Boston  Duck  Co,,  79  Mass. 
442  and  Keeney  &  Wood  Manufacturing  Co,  v.  Union  Manufactur- 
ing Co.,  39  Com.  376.  In  these  cases  the  owners  had  no  absolute 
right  to  erect  dams  and  thus  use  water  for  mill  purposes.  All  they 
had  was  relative  rights  so  to  do,  and  the  degree  of  the  right  depended 
upon  proportion,  both  as  to  quantity  and  degree  of  use;  the  Con- 
necticut case,  possibly  proceeding  strictly  upon  the  theory  of  pre- 
dominant character  of  the  use;  and  lest  the  one  aspect  of  the  case  of 
Palmer  v.  Mulligan  mislead,  viz.,  the  difficulty  of  bringing  timber 
into  the  saw  mill  of  the  lower  owner  and  the  presence  of  rubbish  in 
the  water  from  the  mill  above,  it  should  be  borne  in  mind,  that  apart 
from  a  right  in  common  with  the  public,  a  riparian  owner  has  no 
peculiar  rights  of  nstvigation  of  a  stream,  and  that  at  once  would 
raise  the  question  of  navigability  of  the  stream. 

E.  M.  L. 

Public  and  Private  Rights  in  Streams — Wharfs — ^Right 
OF  United  States  to  Order  Removal. — In  p  Illinois  Law  Review, 
565-570,  571,  572,  the  paramount  power  inherent  in  the  federal  gov- 
ernment to  regulate  and  control  navigable  streams,  was  alluded  to. 
Such  right  exists  without  question,  nor  is  it  understood  that  the  dis- 
senting opinion  in  the  recent  case  of  Greenleaf  Lumber  Co.  v.  Go/r- 
rison,  237  U.  S.,  251,  35  Sup.  55,  ati  all  questions  thef  soundness  of 
this  rule.  However,  as  it  appears  set  forth  in  said  volume  of  the 
Illinois  Law  Review,  the  rule  was  considered  rather  in  connection 
with  obstructions  and  interferences  with  that  part  of  the  stream 
which  was  reputed  to  be  the  navigable  part  of  the  stream  and  so 
used  by  the  public.  The  case  of  Greenleaf  Lumber  Co.  v.  Garrison 
is,  therefore,  looked  upon  as  raising  a  new  point,  and  the  decision 
thereon  becomes  a  most  valuable  addition  to  the  law  of  rights  in 
streams  regardless  of  the  spirit  of  welcome  or  hostility  with  which 
it  may  be  received  by  various  members  of  the  l^al  fraternity 
throughout  the  country,  and,  particularly,  this  state. 

In  that  case  the  complainant  was  the  owner  of  a  wharf  that 
projected  out  into  the  river,  but  not  beyond  the  line  which  the  Sec- 
retary of  War  Jiad  fixed  as  the  line  of  navigability  of  the  stream 
(harbor  line).  To  accommodate  the  plans  of  the  war  department, 
it  became  advisable,  if  not  necessary,  to  widen  the  navigable  part 
of  the  stream  at  this  point,  the  Norfolk  navy  yard  being  directly 
opposite  the  wharf  of  complainant,  and  an  appropriation  was  made 
by  Congress  "for  the  purchase  of  land  and  widening  the  channel" 
(p.  269,  Mr.  Justice  Lamar's  dissenting  opinion).  After  starting 
condemnation  proceedings  to  condemn  part  of  the  wharf  of  com- 
plainant for  that  purpose,  the  government  dismissed  the  bill  and, 
claiming  to  act  under  its  power  of  regulation  and  control  of  public 
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streams,  declared  that  much  of  the  wharf  a  nuisance  and  ordered  its 
removal.  Substantially  this  was  the  situation  presented  to  the  Su- 
preme Court. 

Thus  presented,  it  is  submitted  the  case  affords  but  one  ques- 
tion: Has  the  federal  government  the  power  at  its  discretion  to 
vaiy  the  lines  within  the  stream  which  were  theretofore  established 
by  it  as  marking  the  boundaries  of  the  navigable  part  of  the  stream? 
If  it  has,  it  would  seem  to  follow  that  any  wharfs  or  other  obstruc- 
tions in  that  additional  part  of  the  river  thus  declared  to  be  naviga- 
ble, would  interfere  with  public  travel  and  thus  be  abatable.  The 
•"aiority  opinion  held  that  it  had  such  power  and  (in  effect)  that 
all  persons  who  built  structures  out  into  the  river  even  though  not 
into  the  part  at  that  particular  time  used  for  navigation,  and  even 
though  built  in  reliance  on  the  lines  then  established  by  the  govern- 
ment, and  upon  that  part  of  the  bed  of  the  stream,  title  to  which 
was  in  them,  must  nevertheless  be  taken  to  have  so  built  the  struc- 
tures in  contemplation  of  this  power  of  the  government  to  change 
the  lines  of  navigability  of  the  river  to  suit  increased  needs  of  nav- 
igation, without  compensating  the  owners  of  the  structures  for  such 
structures  or  parts  thereof  thereby  required  to  be  demolished. 

The  arguments  pro  and  con  are  set  forth  in  the  majority  and 
dissenting  opinions  respectively,  and  it  would  be  affectation  for  the 
writer  to  express  any  opinion  upon  the  correctness  of  the  decision. 

The  situation  would  hardly  arise  unless  the  title  to  the  bed  of 
the  stream  upon  which  the  structure  rested,  was  in  the  owner  of  the 
structure  (p  Illinois  Law  Review,  573).  That  was  the  situation  in 
the  case  under  discussion,  and  that,  of  course,  would  be  the  situation 
as  to  all  streams  in  this  state.  The  law  of  the  state  in  the  principal 
case  apparently  gave  the  riparian  owner  title  to  the  low  water  mark 
(237  U.S.  257).  E.  M.  L. 

Voro  Tax  Deeds — Right  of  Holder  to  Reimbursement — 
Municipal  Corporations. — In  City  of  Chicago  v.  Gage,  268  111. 
232,  109  N.  E.  28,  our  Supreme  Court  adheres  to  the  rule  of  City  of 
Chicago  v.  Pick,  251  111.  594,  7  Illinois  Law  Review,  132,  to  the  ex- 
tent of  holding  invalid  the  amendment  of  1913  to  section  72  of  the 
Local  Improvement  Act.  That  amendment  was  designed,  appar- 
ently, to  secure  to  municipalities  who  had  taken  certificates  of  sale 
of  lands  for  delinquent  special  assessments  or  tax  deeds  pursuant 
to  such  sales,  reimbursement  in  any  event  where  sucih  certificates  or 
deeds  were  held  to  be  void.  The  court  considered  that  such  a  pro- 
vision in  favor  of  municipalities  was  a  discrimination  against  other 
holders  of  tax  sale  certificates  or  tax  deeds. 

E.  M.  L. 

Riparian  Rights  in  Streams. — From  the  recent  case  of 
Archer  v.  Greewuille  Gran/el  Co,,  233  U.  S.  60-66,  34  Sup.  567,  it 
would  seem  that  the  law  in  Mississippi  is  the  same  as  that  of  Illi- 
nois upon  the  question  of  the  right  of  a  riparian  owner  to  object  to 
any  use  of  the  bordering  stream  by  the  public  except  for  the  bare 
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purpose  of  navigation.  In  that  case  a  gravel  company  was  enjoined 
from  dredging  for  gravel  in  the  river  along  side  of  the  complainant's 
lan4  and  within  the  half  of  the  bed  adjacent  to  complainant's  shore 
line.  That  this  is  the  law  in  Illinois  is  seen  in  p  Illinois  Law  Re- 
view,  564,  on  pp.  571  and  572. 

E.  M.  L. 

Quasi-Easements  —  Implied  Grant  —  Right  of  a  Non- 
RiPAKiAN  Owner  to  Object  to  Excessive  Use  of  Water  Rights. 
—The  case  of  Allot  v.  American  Strawboard  Co.,  267  111.  272,  108 
N.  E.  284,  is  a  good  example  of  the  application  to  water  rights  of 
the  rule  of  implied  grants  or  quasi-easements.  In  that  case  the 
owner  of  lots  and  land  upon  which  there  was  a  dam  which  supplied 
water  power  to  other  lots  also  owned  by  him,  conveyed  the  other 
lots  apart  from  the  dam  and  without  reference  to  rights  of  water 
power  from  the  dam.  The  court  uses  language  as  follows:  "the 
conveyance  of  a  thing  imports  a  grant  of  it  as  it  actually  exists  at 
the  time  the  conveyance  is  made,  unless  a  contrary  intention  is  man- 
ifested in  the  grant."  This  is  the  language  so  often  used  by  our 
Supreme  Court,  and  it  is  submitted,  too  general  for  a  working 
rule.  The  true  rule  has  been  suggested  heretofore,  (j  Illinois  Law 
Review,  p.  87 ;  4  Illinois  Law  Review,  430)  viz.,  is  the  right  de  facto 
in  existence,  continuous  and  apparent,  which  the  right  in  the  prin- 
cipal case,  doubtless  was. 

Attention  is  called,  in  the  same  case,  to  the  reiteration  of  the 
rule  heretofore  stated  by  our  Supreme  Court ;  that  no  one  can  ob- 
ject to  excessive  use  by  a  riparian  owner  of  his  rights  in  the  stream 
except  another  riparian  owner  whose  rights  in  that  stream  are  en- 
croached upon  thereby.    6  Illinois  Law  Review,  384. 

It  should  be  remarked  that  the  principal  case  is  very  valuable 
in  the  principles  of  construction  of  easement-granting  instruments 
therein  applied.  The  principles  are  highly  technical,  however,  and 
it  is  believed  that  this  note  has  served  its  purpose  by  trailing  at- 
tention thereto.  E.  M.  L. 
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NEW  BOOKS 

Commentaries  on  the  Laws  of  England.    By  Sir  William  Black- 
stone,  Knt.    Edited  by  William  Carey  Jones.    San  Francisco: 
Bancroft- Whitney  Company,  1915.    2  vols.    Pp.  cxxi,  2770. 
We  welcome  this  new  edition  of  the  great  commentaries.    It 
gives  them  to  the  student  in  their  full  integrity  of  text,  but  with  a 
new  body  of  apparatus  exactly  adapted  to  the  times. 

At  the  outset,  the  editor  sounds  the  note  of  inspiration  for  the 
reader  by  a  motto-page  bearing  that  lofty  passage  of  encomium  on 
the  common  law  from  Sir  F.  Pollock's  "Oxford  Lectures."  Then 
follow  the  editor's  preface ;  then  a  biographical  introduction  by  the 
editor,  setting  forth  Sir  Wm.  Blackstone's  career  and  the  place  of 
the  commentaries  in  our  legal  literature  (it  is  too  modestly  placed 
in  small  type) ;  and  this  is  followed  by  the  late  Professor  W.  G. 
Hammond's  bibliography  of  the  commentaries. 

The  text  accepted  for  this  edition  is  rightly  that  of  Hammond ; 
and  this  is  all  the  more  fitting  as  the  plates  of  the  Hammond  edition 
were  destroyed  in  the  San  Francisco  fire  of  1906,  and  that  work  is 
now  out  of  print. 

The  new  body  of  annotations  is  the  special  change  which  this 
edition  offers — ^an  offering  which  deserves  the  gratitude  of  the  pro- 
fession and  is  bound  to  make  this  edition  supplant  any  and  all  others 
for  another  generation. 

In  the  first  place,  the  great  bulk  of  citations  of  cases  which  once 
uselessly  engrossed  the  footnotes  has  disappeared;  these  had  little 
or  no  service  for  the  student  of  Blackstone.  In  their  place  are  put 
quotations  or  original  disquisitions  which  comment  ot^  the  history 
and  legal  theory  of  the  text.  This  is  what  the  commentaries  need 
for  bridging  the  gap  between  then  and  now,  and  for  supplying  the 
reader  in  the  same  perusal  with  the  modem  aspect  of  the  Black- 
stonian  topics.  These  footnotes  are  in  part  taken  from  other  au- 
thoritative treatises  and  in  particular  from  the  best  of  Professor 
Hammond's  scholarly  footnotes  and  from  Professor  Jenks's  edition 
(1914)  of  Stephen's  Commentaries;  and  in  part  are  contributed  by 
the  editor's  colleagues  in  the  University  of  California,  Professors 
McMurray,  Kidd,  Lynch  and  Harrison,  as  well  as  by  the  learned 
editor  himself. 

But,  in  the  second  place,  the  great  refreshing  feature  is  that  the 
footnotes  breathe  the  full  spirit  of  today's  critical  knowledge  in 
history  and  in  legal  theory.  At  last  we  have  a  Blackstone  which  is 
of  today.  At  last  the  footnotes  look  forward,  not  backward.  At 
last  they  have  freed  themselves  from  that  dead-and-alive  mixture 
of  antiquarianism  and  quasi-modern  decisions  which  made  the 
whole  bode  seem  too  obviously  a  relic  of  the  past.  At  last  there  is 
a  Blackstone  which  the  young  man  can  read  wifh  the  confidence  that 
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his  necessary  mastery  of  the  classic  doctrines  of  the  text  will  go 
hand  in  hand  with  an  introduction  to  all  modem  viewpoints  that 
guide  him  to  the  pathways  of  contemporary  legal  ideas. 

Merely  to  name  the  authors  quoted  would  illustrate  the  mod- 
ernity of  this  enlightenment — Maitland,  Ames,  Stephen,  Vinogra- 
doff,  Thayer,  Holdsworth,  Salmond,  Holland,  and  the  like.  We 
cannot  be  too  thankful  that  a  student's  first  book  is  so  edited  as  to 
lead  him  into  a  just  familiarity  with  the  names  of  those  whom 
he  must  thereafter  respect  as  the  authorities  in  his  professional  lit- 
erature. The  time  was  not  so  long  ago  when  the  Supreme  Court 
of  the  United  States  could  decide  the  historical  question  of  the 
composition  of  the  jury  by  citing  Blackstone  only.  It  is  depressing 
to  think  of  the  hundreds  of  state  Supreme  Court  judges  who  do 
not  know  that  the  historians  Maitland,  Pollock,  Ames,  Thayer,  ever 
wrote  or  existed.  The  total  lack  of  any  sound  critical  standards 
in  most  of  our  courts  is  due  chiefly  to  the  circumstances  that 
throughout  their  legal  education  these  learned  expounders  never 
had  the  true  authorities  held  up  to  their  observance.  This  edition 
of  Blackstone  will  serve  in  the  long  run  the  beneficent  purpose  of 
educating  bar  and  bench  to  respect  those  who  ought  to  be  respected, 
and  to  discard  alike  the  outworn  guides  of  a  past  age  and  the  hack- 
writers of  today. 

Here  we  may  mention  a  few  examples  of  this  treatment  of  the 
notes. 

(1)  In  Book  I,  at  page  18,  where  Blackstone's  text  on  the 
"Vogue  of  the  (Roman)  Civil  Law"  embodies  what  was  known  in 
his  day,  three  footnotes  give  us  long  quotations  from  Vinogradoff 
and  Pollock,  setting  forth  the  latest  modern  knowledge. 

(2)  On  pp.  23,  34,  footnotes  to  the  sections  on  "Inns  of  Court" 
tell  us  of  the  transition  to  legal  education  in  modem  England. 

(3)  At  p.  72,  to  amplify  Blackstone's  account  of  prior  legal 
writers,  the  editor  abridges  Brunner's  account  from  the  "Select  Es- 
says in  Anglo-American  Legal  History." 

(4)  At  p.  449,  in  a  footnote  on  "Religious  Instruction  in 
American  Schools,"  we  find  duly  cited  Professor  Schofield's  mas- 
terly and  unique  account  of  the  law  of  that  subject. 

(5)  At  p.  475  and  at  p.  485,  footnotes  on  corporations,  is 
quited  Professor  Williston's  pioneer  historical  essay  on  "Business 
Corporations  Before  1800." 

(6)  At  p.  173,  in  a  note  on  the  Rule  in  Shelley's  Case  is  duly 
cited  Professor  Kales'  masterpiece  on  "Future  Interests." 

(7)  In  Book  II,  at  p.  342,  under  "Registration  of  Deeds,"  is 
quoted  Professor  Beale's  historical  article,  and  an  account  is  given 
of  the  Torrens  system  of  r^stration  of  title. 

(8)  In  Book  III,  at  p.  120,  under  "Assault,"  is  an  ample  note 
on  the  modem  right  of  recovery  for  illness  caused  by  fright,  with  a 
citation  of  Professor  Burdick's  article. 

(9)  At  p.  126  is  a  careful  note  on  the  modem  doctrine  of  the 
Right  of  Privacy. 
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(10)  At  p.  426,  a  note  fully  supplements  in  the  light  of  mod- 
em learning  Blackstone's  imperfect  account  of  chancery  jurisdic- 
tion. 

(11)  In  Book  IV,  at  p.  7,  under  "Punishment  of  Crime,"  a 
note  on  "Modem  Conception  of  the  Philosophy  and  Science  of 
Crime"  puts  the  reader  in  touch  with  the  best  results  of  modem 
thought;  and  at  p.  24,  another  note  on  "Relation  of  Madness  to 
Criminal  Responsibility"  brings  the  subject  down  to  date  from 
Bladcstone's  time  with  illuminating  fullness. 

These  casual  instances  will  show  what  a  regeneration  has  here 
been  accomplished  in  making  the  great  commentaries  a  usable  and 
useful  book. 

A  reviewer,  to  be  sure,  always  finds  details  with  which  he  does 
not  agree;  and  in  the  enormous  mass  of  details  here  covered,  it 
would  be  strange  if  the  tastes  and  demands  of  all  readers  could  be 
equally  satisfied.  Of  the  few  details  discovered  by  the  present  re- 
viewer which  he  would  have  preferred  to  find  otherwise,  these  are 
samples : 

(1)  Book  II,  p.  19,  "Rights  in  Superjacent  Space";  the  foot- 
note cites  the  cases  amply,  but  refers  to  none  of  the  valuable  discus- 
sions of  this  modem  question  in  books  or  articles,  such  as  Mr. 
Blewett  Lee's  essay  and  Dr.  Harold  Hazeltine's  book.  (2)  In  Book 
II,  p.  215,  under  "Origin  of  Primogeniture,"  no  footnote  either  cor- 
rects Blackstone's  history  or  refers  the  reader  to  such  a  source  as 
Cecil's  "History  of  Primogeniture."  (3)  In  Book  III,  p.  350,  un- 
der "History  of  Trial  by  Jury,"  the  five-line  footnote  merely  refers 
the  reader  to  the  works  of  Thayer,  Bigelow,  Pollock  and  Maitland, 
Holdsworth,  and  Jenks;  but  Blackstone's  historical  errors  (of  his 
time)  on  this  great  subject  are  so  pernicious  and  so  widely  believed 
that  the  rising  generation  should  have  had  Uie  antidote  fully  spread 
out  for  unavoidable  consumption.  (4)  In  Book  IV,  p.  157,  under 
"Forestalling"  and  "Monopolies,"  the  space  taken  for  a  footnote  on 
modem  English  statutes  against  cheating  and  for  Mr.  Justice  Field's 
dissenting  opinion  in  the  Slaughterhouse  Cases  could  better  have 
been  given  to  a  summary  of  the  history  of  economic  penal  legisla- 
tion in  this  region.  (5)  At  p.  292,  the  long  list  of  barren  citations 
(Ml  the  law  of  Arrest  could  better  have  been  replaced  by  an  histor- 
ical note,  containing  the  account  (which  was  in  the  making  when 
Blackstone  laid  down  his  pen)  of  the  results  of  Wilkes's  great 
struggle  (Blackstone  does  not  deign  to  mention  the  demagogue 
Wilkes,  of  course)  against  general  warrants,  and  introducing  the 
student  to  the  inspiring  memories  of  James  Otis  in  Boston  and  the 
later  American  constitutional  clause.  (6)  In  Blackstone's  final  his- 
torical chapter  (a  masterpiece  of  its  kind)  on  "The  Progress  of 
the  Laws  of  England,"  the  editor's  acceptance  of  Professor  Jenks's 
example,  in  declining  to  making  copious  criticism  of  Blackstone's 
history  in  the  footnotes,  is  open  to  question;  the  task  would  have 
been  the  most  difficult  of  all,  but  it  would  have  been  as  well  worth 
attempting  as  anything  else  in  the  book. 
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But,  having  vindicated  the  privileges  of  the  captious  reviewer, 
we  close  with  a  resolution  of  thankfulness  that  a  Blackstone  edition 
has  now  been  produced  which  is  an  ornament  to  American  scholar- 
ship, a  reflection  of  the  best  modem  thought,  and  a  fitting  guide  to 
the  earnest  banner  in  the  law. 

J.  H.  W. 

ARTICLES  IN  PERIODICALS. 

Profkiety  of  Defending  a  Person  Believed  to  be  Guilty.    Editorial.    10 

Bench  and  Bar  521. 
Scope  and  Meaning  of  Pouce  Power.    Charles  Bufford.    4  Calif.  L.  Rev. 

269. 
Built-Up  Boundaries  Outweigh  Paper  Boundaries.    Samuel  G.  Wiei    4 

Calif.  L.  Rev.  293. 
Lord  Mansfield.    Silas  Alward.    36  Can.  L.  Times  274. 
Virtue  of  the  Seal.    A.  J.  McGUlivray.  36  Can.  L  Times  289. 
Uniformity  of  Law  in  the  British  Empire.    R,  W,  Lee.    36  Can.  L.  Times 

296. 
Legal  Problems  and  Mental  Abnormauty.     William  Healy.    22  Case  and 

Comment  990. 
Was  Shakespeare  a  Lawyer?    Frederick  C.  Hicks.    22  Case  and  Comment 

1002. 
Insanity  and  Criminal  Responsibility.    Edwin  R.  Keedy.    22  Case  and 

Comment  1022. 
Irresistible  Impulse  as  an  Excuse  for  Crime.    Ray  L.  Swift.    22  Case  and 

Comment  1028. 
Unnecessary  Judioal  Opinions.    Editorial.    82  Cen.  L.  Jour.  277. 
Ini^rstate  Railroad  Employes  and  Workmen's  Compensation  Act.    W.  W. 

Thornton.    82  Cen.  L  Jour.  281. 
La  Condictio  ex  Lege  et  la  Lex  Iulia  de  Adulteriis.    F.  de  Visscher.   '28 

Jurid.  Rev.  25. 
Some  Outstanding  Differences  Between  English  and  Scotch  Law — ^V. 

Contracts.    /.  W.  Brodie-Innes.    28  Jurid.  Rev.  62. 
Naturalization  and  Ethnghdgy.     Otto  Erickson.    20  Law  Notes  (N.  Y.) 

24. 
Michigan  Judicature  Act,  II.,  IV.     Edson  R.  Sunderland.     14  Mich.  L. 

Bev.  441,  551. 
Form  of  General  Acceptance.    F.  Thulin.    14  Mich.  L.  Rev.  445. 
Power  of  President  Over  Foreign  Affairs.    Allen  Welsh  Dulles.    14  Mich. 

L.  Rev.  470. 
Status  of  the  Philippines.    George  A.  Malcolm.    14  Mich  L.  Rev.  529. 
Reception  of  Roman  Law  in  Germany.     Charles  Sumner  Lobingier.     14 

Mich.  L.  Rev.  562. 
Virginia  Prohibition  Law  and  Commerce  Clause.    Lindsay  Rogers.    3  Va. 

L.  Rev.  483. 
Necessity  for  Uniforbctty  in  State  and  Federal  Banking  Laws.    Milton 

C.  Elliott.    3  Va.  L.  Rev.  522. 
So-Called  Unbending  Test  of  Negugence.    Henry  R.  Miller,  Jr.    3  Va.  L. 

Rev.  537. 
International  Organization  and  Police.     James  L.  Tryon.    25  Yale  L. 

Jour.  513. 
Cause  and  Consideration  in  Quebec  Civil  Code.    R.  W,  Lee.    25  Yale  L. 

Jour.  536. 
State  Workmen's  Compensation  Acts    and  Federal  Employers'  Liability 

Act.    James  Harrington  Boyd.    25  Yale  L.  Jour.  548. 
Need  of  Federal  Legislation  in  Respect  to  Mob  Violence  to  Auens. 

Charles  H.  Watson.    25  Yale  L.  Jour.  561. 
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THE  HAGUE  CONVENTION  OF  1912,  RELAT- 
ING TO  BILLS  OF   EXCHANGE  AND 
PROMISSORY    NOTES:    A   COM- 
PARISON  WITH  ANGLO- 
AMERICAN    LAW. 


By  Ernest  G.  Lorenzen  ^ 


A.    THE  HAGUE  CONVENTION 


Notwithstanding  its  common  origin,  the  law  relating  to  bills 
of  exchange  has  assumed  a  great  variety  of  forms  in  the  different 
countries.  Three  principal  systems  developed:  the  French,  the 
German^  and  the  Anglo-American."  The  greatest  divergence  ex- 
isted in  matters  of  detail.  Even  in  the  most  recent  times  there 
were  not  less  than  forty  different  bills  of  exchange  acts  outside 
the  Anglo-American  group.  With  the  rapid  growth  of  international 
trade,  during  the  last  century,  the  advantages  of  a  uniform  con>- 
mercial  law  among  the  civilized  nations  of  the  world  became  more 
and  more  apparent.  In  the  matter  of  bills  and  notes,  especially, 
it  seemed  that  such  unification  was  within  the  realm  of  actual  reali- 
zation.   At  the  beginning  of  the  twentieth  century  the  time  appeared 

1.  Professor  of  Law,  University  of  Minnesota. 

2.  The  following*  are  the  principal  countries  belonging  to  the  French 
group:  Argentine  Republic,  Bolivia,  Brazil,  Chile^  Columbia,  Ecuador, 
ligypt,  France.  Greece,  Guatemala,  Hayti,  Luxemburg,  Monaco,  Mexico, 
Netherlands,  Nicaragua,  Panama,  Paraguay,  Polish  Russia,  Servia,  Turkey, 
Uruguay. 

The  following  are  the  principal  countries  belonging  to  the  German 
group:  Austria-Hungary,  Bulgaria,  Denmark,  Germany,  Italy,  Japan,  Nor- 
way, Peru,  Portugpal,  Roumania,  Russia  (exclusive  of  Polish  Russia),  Salva- 
dor, Sweden,  Switzerland,  Venezuela. 

Dr.  Felix  Meyer,  in  his  " Weltwechselrecht,"  I,  pp.  25-27,  assigns  Belgium, 
Cuba,  Honduras,  Malta,  the  Philippines,  Porto  Rico,  and  Spain  to  a  fourth 
^oup  which  stands  intermediate  between  the  French  and  German  groups. 
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ripe  at  last  for  the  consummation  of  this  plan.  At  a  conference, 
which  met  at  The  Hague  in  1910,  an  advance  draft  of  a  uniform 
law  relating  to  bills  and  notes  was  prepared.  At  a  second  confer- 
ence, in  1912,  a  Uniform  Law  and  Convention  were  actually  adopted.' 
The  convention  entered  into  as  a  result  of  these  conferences,  has 
been  signed  by  practically  all  of  the  European  countries,  by  a  num- 
ber of  Central  and  South  American  states,  and  by  China  and  Japan. 
The  British  and  American  delegates  made  it  clear  at  both  confer- 
ences, that  Great  Britain  and  the  United  States,  though  greatly  in- 
terested in  the  international  unification  of  the  law,  were  not  in  a 
position  to  become  parties  to  an  international  convention.  The 
signatory  powers  to  the  convention  have  assumed  the  obligation  to 
adopt  the  Uniform  Law  textually  without  any  derogations,  except 
in  so  far  as  they  may  be  expressly  authorized  by  the  convention 
itself.  As  long  as  the  convention  is  in  force  in  a  given  country, 
its  provisions  wholly/  supplant  the  former  national  law.  It  deals 
with  the  entire  subject  of  bills  and  notes,  and  does  not  apply  solely  to 
international  operations.  The  contracting  powers  are  not  botmd 
indefinitely,  however,  and  may  denounce  the  convention  after  three 
years  from  the  date  of  the  first  deposit  of  ratifications.  Defects 
in  the  present  convention  are  to  be  corrected  at  a  future  conference 
which  shall  be  called  by  the  government  of  the  Netherlands  after 
a  lapse  of  five  years  from  the  first  deposit  of  ratifications  or  after 
the  lapse  of  two  years,  upon  the  request;  of  any  five  contractii^ 
states.* 

Notwithstanding  the  above  provisions  for  the  denunciation  of 
the  convention  and  its  modification  at  a  future  conference,  it  was 
impossible  to  reach  an  agreement  on  all  points.  In  regard  to  some 
matters,  the  national  law  seemed  so  important  to  certain  countries 
that  rather  than  to  make  concessions  with  respect  to  them,  they  pre- 

3.  The  proceedings  of  these  conferences  were  published  officially  under 
the  title  of  "Conference  de  la  Hayc  pour  TUnification  du  Droit  rclatif  i  La 
Uttrc  de  Change,"  1910,  "Actes,"  pp.  388;  "Documents,"  pp.  429;  1912, 
"Actes,"  I,  pp.  264;  II,  pp.  421;  "Documents,"  I,  pp.  247;  II,  pp.  147.  They 
are  contained  also  in  translated  form  in  two  reports  to  the  Secretary  of 
State  by  Mr.  Charles  A.  Conant,  American  delegate  to  the  conferences, 
which  are  printed  as  Senate  Document,  No.  768^  61st  Congress,  3d  session, 
and  as  Senate  Document,  No.  162^  63d  Congress,  1st  session. 

The  original  proceedings  will  be  cited  in  this  article  as  "Actes,  1910t 
1912;"  "Documents,  1910,  1912."  The  proceedings  in  their  translated  form 
will  be  referred  to  as  "Proceedings,  1910,  1912." 

At  the  second  conference  an  advance  draft  of  a  uniform  law  was  adopted 
also,  which  is  to  be  the  subject  of  further  consideration  at  another  con- 
ference. 

4.  See  Arts.  1,  27-30  of  Convention. 
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f erred  not  to  become  parties  to  the  proposed  convention.  Reserva- 
tions had  to  be  made  in  these  instances  in  favor  of  the  national  law 
of  the  contracting  states.^ 

Though  complete  tmiformity  was  unattainable,  the  adoption  of 
the  Uniform  Law  constitutes  nevertheless  a  great  advance  over 
previously  existing  conditions.  It  has  united  the  cotmtries  outside 
the  Anglo-American  group  into  one  great  system.  The  differences 
in  the  law  of  bills  and  notes  will  in  the  future  be  reduced,  therefore, 
in  the  main  to  those  existing  between  the  Anglo-American  system 
and  that  of  the  Hague  convention.  It  is  the  object  of  the  present 
article  to  point  out  the  differences  in  the  law  of  these  two  systems. 
Before  doing  so,  a  few  general  observations  must  be  made  con- 
cerning the  Uniform  Law,  the  Bills 'of  Exchange  Act,  and  the 
Negotiable  Instruments  Law. 

The  most  striking  contrast  between  the  Uniform  Law  and  the 
English  and  American  acts,  is  due  to  the  fact  that  the  Uniform 
Law  deals  only  with  the  so-called  "formal"  law  of  bills  and  notes. 
In  this  respect  it  follows  the  German  Bills  of  Exchange  Law 
of  1849.  When  a  uniform  bills  of  exchange  act  was  drafted 
for  the  different  states  belonging  to  the  ZoUverein,  the  diversity  of 
the  systems  of  law  existing  in  the  states  made  it  evident  that  unless 
all  rules  which  had  direct  reference  to  the  general  law  were 
eliminated,  it  would  fail  of  adoption.  So  it  came  that  the  German 
Bills  of  Exchange^  Law  embraced  only  the  "formal"  law  relating 
to  bills  and  notes,  that  is,  the  special  rules  resulting  from  the  formal 
nature  of  the  instrument  The  same  necessity  of  eliminating  all 
rules  directly  connected  with  the  general  law  presented  itself  at  the 
Hague  conferences.  No  agreement  whatever  could  have  been 
reached  except  as  to  the  "formal"  law  relating  to  bills  and  notes. 
Many  provisions  found  in  the  Bills  of  Exchange  Act  and  the  Nego- 
tiable Instruments  Law  are  excluded  from  the  Uniform  Law  for 
the  simple  reason  that  they  were  deemed  to  fall  outside  of  the 
"formal"  law  of  bills  of  exchange. 

Another  difference,  which  is  very  prominent,  consists  in  the 
fact  that  with  regard  to  ahnost  all  of  the  topics  treated,  the  Bills 
of  Exchange  Act,  and  the  Negotiable  Instriunents  Law  go  into 
greater  detail  than  does  the  Uniform  Law.  This  difference  is  due, 
not  so  much  to  the  circumstance  that  the  Uniform  Law  is  an  inter- 
national code,  which,  for  practical  reasons,  must  be  expressed  in 

5.    These  reservations  <  are  found  in  Arts.  2-22  of  the  Convention. 
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more  general  terms  than  a  national  law,^  as  to  a  fundamental  differ- 
ence in  the  aims  of  the  Anglo-American  and  the  continental  l^s^ 
lators  in  the  matter  of  codification.  The  Bills  of  Exchange  Act  and 
the  Negotiable  Instruments  Law  are  primarily  re-enactments  of  the 
law  laid  down  by  the  courts.  So  far  as  the  courts  have  dealt  with 
the  matter,  the  English  and  Ameifican  acts  lay  down  specific  rules. 
Continental  codes,  on  the  other  hand,  usually  prescribe  only  general 
rules  which  the  judges  apply  in  a  particular  case  as  justice  may 
demand. 

B.    THE  UNIFORM  LAW  AND  THE  ANGLO-AMERICAN 
LAW  CONTRASTED ' 

I.    Form  and  Interpretation. 

Unconditional  Order  or  Promise  to  Pay,  This  requiremeat 
results  from  the  very  nature  of  the  instruments,  with  respect  to 
which  there  can  be  no  disagreement.  In  Anglo-American  law  an 
unqualified  order  or  promise  to  pay  is  unconditional,  though  coupled 
w^ith :  ( 1 ) ,  an  indication  of  a  particular  fund  out  of  which  reimburse- 
ment is  to  be  made,  or  a  particular  account  to  be  debited  with  the 
amount;  or  (2),  a  statement  of  the  transaction  which  gives  rise 
to  the  instrument.^  Whether  such  additional  provisions  would 
be  allowed  in  the  continental  countries  is  doubtful.*  There  is  no 
express  provision  with  reference  to  this  question  in  the  Uniform 
Law. 

A  sum  certain.  The  Uniform  Law  allows  a  stipulation  for 
interest  only  in  bills  and  notes  payable  at  sight,  or  a  certain  time 
after  sight.  In  any  other  case,  the  stipulation  is  void.  If  the  rate 
of  interest  is  not  fixed  in  the  bill,  it  is  to  be  five  per  cent  Interest 
is  to  run  from  the  date  of  the  instrument,  if  no  other  date  is  sped- 
ficd.»* 

'rtiese  provisions  adopt  a  middle  ground  between  tl\e  Anglo- 
American  view  and  the  rule  formerly  prevailing  in  many  of  the 
continental  countries.     In  Austria,  for  example,  a  stipulation  for 

6.  The  Uniform  Law  goes  actually  into  greater  details  than  many  of 
the  national  laws. 

7.  Thej  Convention  and  Uniform  Law  are  printed  in  the  original  French 
and  in  an  English  translation  in  Mr,  Conanfs  report  of  1912;  pp.  37-66 
(Senate  Document,  No.  162,  63d  Congress,  1st  session).  For  convenience  of 
reference  this  translation  has  been  ad(H>ted  for  the  purposes  of  this  artide, 
eiccept  with  respect  to  Art.  20  of  Convention,  and  Arts.  20,  33,  39,  45^  47  and 
78  of  the  Uniform  Law,  the  translation  of  which  is  faulty. 

&    N.  I.  L.  s.  3;  B.  E.  A.  s.  3  (3). 

9.  See  Meyer,  "Weltwcchselrccht,"  I.  p.  133. 

10.  Arts.  5,  79. 
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interest  made  the  bill  of  exchange  void.^^  In  Germany/*  and  in 
most  of  the  other  countries  belonging  to  the  German  group,^*  such 
a  stipulation  was  deemed  not  written.  The  Hague  convention  does 
not  authorize  a  stipulation  for  interest  with  respect  to  bills  and 
notes  having  a  fixed  day  of  maturity,  because  the  amount  of  in- 
terest can  be  ascertained  accurately  in  these  cases  when  the  instru- 
ment is  drawn  and  can  be  added,  therefore,  to  the  principal  sum.** 

Installments,  etc.  Bills  and  notes  payable  in  installments  are 
void  under  the  Uniform  Law*^  which  follows  the  view  adopted  by 
a  number  of  continental  countries.**  Nothing  is  said  about  bills 
payable  with  exchange,  or  with  costs  of  collection,  or  an  attorney's 
fee.  In  some  countries,  such  a  provision  may  render  the  instrument 
void;  in  others  it  will  probably  be  deemed  unwritten,  and  will, 
therefore,  not  affect  its  validity.*^ 

Money.  According  to  the  Uniform  Law,  the  parties  may  ex- 
pressly stipulate  that  the  holder  may  demand  payment  in  a  specified 
foreign  currency.**  In  England  and  in  the  United  States,  such  in- 
tmments  would  not  constitute  bills  and  notes.** 

To  Order.  The  Uniform  Law  agrees  with  the  Anglo-Ameri- 
can and  German**  law  in  allowing  non-negotiable  bills  and  notes. 
Although  non-n^otiable  instruments  have  little  importance  in  deal- 
ings among  merchants,  and,  especially,  in  international  transac- 
tions, it  was  deemed  unnecessary  to  adopt  the  principle  of  the 
French  group,  which  requires  negotiability  as  one  of  the  essential 
elements  of  bills  and  notes.**  According  to  the  Uniform  Law,  a  non- 

11.    Ibid,  p.  106. 

IZ    Art  7,  German  Bills  of  Exchange  Law;  Meyer,  I,  p.  100. 

13.  Meyer,  I.  p.  106. 

14.  ••Proceedings,"  19ia  p.  238;  "Actes,"  1^0,  p.  7^ 

15.  Art  32,  par.  2. 

16.  Meyer,  I,  p.  127. 

17.  Sec  Meyer,  I,  p.  98.  

18.  Art.  40.  See  also  Art  79.  A  request  of  the  Mexican  delegation 
that  the  contracting  states  be  permitted  to  provide  that  notwithstanding  a 
stipulation  requiring  actual  payment  in  foreign  money,  payment  might 
always  be  made  in  the  national  currency,  was  denied  because  such  a  stipu- 
lation was  deemed  to  afford  "the  only  means  of  doing  business  with  some 
security  in  countries  where  the  national  currency,  under  the  empire  of  un- 
foreseen circumstances,  may  be  subjected  to  sharp  fluctuations  in  value." 
-Proceedings,"  1912;  p.  313;  "Actes,"  1912,  I,  p.  174. 

19.  A  bill  or  note  must  be  payable  in  "money,"  s.  e.  legal  tender. 
Chalmers,  "Bills  of  Exchange,"  6th  ed.,  p.  10. 

20.  See  Art.  9,  German  Bills  of  Exchange  Law. 

21.  Meyer,  I,  p.  169;  Thaller,  -Traits  filtoentaire  de  Droit  Com- 
mercial," 3d  ed.,  p.  699,  note;  Williamson,  "The  French  Law  relating  to 
Bills  of  Exchange,"  etc.,  p.  11. 
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negotiable  bill  is  transferable  only  in  the  form  and  with  the  effect 
of  an  ordinary  assignment." 

In  England  and  in  the  United  States,  also,  the  indorsement  of 
a  non-negotiable  bill  or  note,  operates  merely  as  a  transfer  of  the 
rights  of  the  indorser.  With  respect  to  the  nature  of  the  liability 
of  such  indorser  there  is  no  uniformity  of  view.  In  the  United 
States  the  indorser  of  a  non-negotiable  note  is  sometimes  regarded, 
as  under  the  Uniform  Law,  as  a  mere  assignor."  In  other  juris- 
dictions, his  liability  appears  to  be  that  of  a  m^er  or  a  guarantor." 
In  still  others,  he  is  regarded  as  an  indorser."  In  England  the 
indorser  of  a  non-negotiable  bill  is  in  the  nature  of  a  new  drawer." 

Negotiability  not  being  deemed  an  essential  requisite,  the  ques- 
tion arose  at  the  first  Hague  conference  whether  the  intent  to 
execute  a  negotiable  instrument  s'lould  be  expressed  or  presimied. 
Inasmuch  as  in  modem  times  negotiability  is  the  rule  and  non- 
negotiability  the  great  exception,  most  legislators  dealing  with  the 
subject  since  the  German  Bills  of  Exchange  Law  have  deemed  nego- 
tiability a  natural  quality  which  should  impose  upon  the  person 
executing  the  instrument  the  duty  of  indicating  the  contrary  in- 
tent by  appropriate  words.*^  The  Bills  of  Exchange  Act  accepted 
this  point  of  view  as  a  concession  to  Scotland  where  the  principle 
had  been  established  as  early  as  the  year  1726."  A  like  chai^ 
was  not  made  in  the  Negotiable  Instruments  Law,  which  re-enacts 
the  old  rule  that  words  of  order  are  necessary  to  give  negotiability 
to  the  instrument."  The  Uniform  I^aw  adopts  the  modem  view 
that  negotiability  should  be  presumed  in  the  absence  of  words  in- 
dicating a  contrary  intent.*® 

22.  Art  10.    The  same  is  true  of  non-negotiable  notes.    See  Art  79. 

23.  Story  v.  Lamb,  52  Mich.  525. 

24.  McMullen  v.  Rafferty,  89  N.  Y.  456;  Johnson  t).  Lassiter,  115  N.  C 

'  25.    First  Nat.  Bank  v,  Falkenhan,  94  Cal.  141. 

26.  Wood's  Bylei  on  "Bills  &  Notes,"  8th  ed.,  149. 

27.  Meyer,  I,  pp.  134-135;  Art.  9,  German  Bills  of  Exchange  Law. 

28.  Thompson,  "Treatise  on  the  Law- of  Bills  of  Exchange,"  p.  522; 
note  1 

29.  Sec.  1»  par.  4.  In  jurisdictions  in  which  bills  and  notes  need  not  be 
designated  as  such,  see  infra,  words  of  negotiability  may  serve  to  distinguish 
them  from  other  similar  instruments.  That  the  words  "of  order"  might 
serve  this  purpose  was  admitted  at  the  conference  of  Leipdg,  which  drafted 
the  German  Bills  of  Exchange  Law.    Thoel,  "ProtokoUe,"  p.  14. 

30.  Art  10  par.  1.  It  is  interesting  to  note  the  development  of  the  law 
concerning  the  negotiability  of  bills  of  exchange.  Until  the  end  of  the 
sixteenth  century,  it  seems,  bills  of  exchange  were  exclusively  non-negotiable. 
Negotiability  was  recognized  only  after  a  considerable  struggle,  and  was  not 
fully  established  tmtil  the  middle  of  the  seventeenth  century.  See  Biener, 
"Wechselrechtliche  Abhandlungen,"   p.    121;   Goldschmidt,  "Handbuch   des 
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Or  Bearer,  Bills  of  Exchange  payable  to  bearer  are  almost 
of  equal  age  with  bills  payable  to  6rder.*^  They  were  prohibited, 
however,  in  France,  in  1716,»*  and  are  allowed  today  in  none  of  the 
continental  countries.**  Promissory  notes  payable  to  bearer  are 
authorized  in  the  countries  belonging  to  the  French  group.**  Anglo- 
American  countries  and  Japan  are  practically  the  only  ones  recog- 
nizing bills  of  exchange  payable  to  bearer.  The  advance  draft  pre- 
pared at  the  Hague  conference  accepted  the  Anglo-American  view, 
but  allowed  each  contracting  state  to  prohibit  this  form  of  bill  for 
those  which  might  be  drawn  payable,  accepted,  or  guaranteed  with- 
in its  limits."  At  the  conference  of  1912,  it  was  decided  to  omit 
all  direct  reference  to  the  subject,  which  remits  the  matter  to  the 
national  legislation  of  the  countries  concerned.** 

The  arguments  advanced  against  the  recognition  of  such  in- 
struments were  the  following:  ^4)  there  is  no  demand  for  them; 
(2)  they  are  less  easy  to  discount  than  bills  to  order;  (3)  the 
creation  of  such  bills  of  exchange  might  impair  the  privileges  of  the 
establishments  which  issue  bank  notes.*^  For  those  familiar  with 
Anglo-American  law,  it  is  difficult  to  appreciate  the  force  of  the  last 
argument.  Certainly  no  such  results  have  happened  in  England  or 
in  the  United  States.  The  other  arguments  reveal  the  typical  attitude 
of  continental  legislation  with  regard  to  bills  and  notes.  It  mani- 
fests a  tendency  to  tell  bankers  and  business  men  what  they  can 
do  instead  of  merely  fixing  limits  beyond  which,  on  grounds  of 
policy,  they  are  not  allowed  to  go.  The  recognition  of  blank  in- 
dorsements was  not  deemed  a  sufficient  reason  for  allowing  bills 
and  notes  to  be  made  originally  payable  to  bearer.  The  person 
executing  the  instnunent  having  created  order  paper,  it  seemed 
inadmissable  to  permit  its  character  to  be  changed  by  a  subsequent 
holder.  While  an  indorsement  in  blank  may  enable  the  bill  or 
note  payable  to  order  to  circulate  as  if  payable  to  bearer,  such  an 
instrument  differs,  nevertheless,   from  one  originally  payable  to 

Handclsrcchts,"  I,  p.  449;  Gruenhut,  "Wechselrecht,"  I,  pp.  90-95.  Words  of 
negotiability  ("or  order")  were  required  in  all  countries,  excepting  Scotland, 
until  1849,  when  the  German  Bills  of  Exchange  Law  recognized  negotiability 
as  a  natural  but  non-essential  quality  of  all  bills  and  notes 

31.    Goldschmidt,  "Handbuch  des  Handelsrechto,"  L  p.  448. 

3Z    Savary,  "Lc  Parfait  N^godant,"  I,  pp.  214-216. 

33.  Meyer,  I,  pp.  116-117. 

34.  Meyer,  I,  p.  117;  Lyon^aen  &  Renault,  "Traits  de  Droit  Com- 
mercial," 4th  cd.,  IV,  p.  413. 

35.  See  Art3,  par.  4,  of  the  Proposed  Uniform  Law  and  Art  3  of 
the  
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bearer  in  that  each  holder  has  it  within  his  power  to  prevent  its 
further  negotiation  by  mere  delivery  by  filling  out  the  blank  in- 
dorsement, or  by  indorsing  the  bill  or  note  specially."  In  Anglo- 
American  law  the  blank  indorsement  of  an  instrument  payable  to 
order  converts  it  into  one  payable  to  bearer,  where  it  is  the  only  or 
last  indorsement.**  Where  a  blank  indorsement  is  followed  by 
a  special  indorsement,  the  instnmient  is  payable  to  order,  so  that 
the  indorsement  of  the  special  indorsee  is  required  for  its  further 
negotiation.** 

Designation  as  Bill  or  Note,  The  Uniform  Law  requires  for 
the  validity  of  a  bill  its  designation  as  a  bill  of  exchange  in  the 
body  of  the  instrument.**  According  to  Article  2  of  the  convention, 
however,  any.  contracting  state  may  prescribe  that  bills  of  exchange 
issued  within  its  own  territory,  which  do  not  bear  the  designation 
'1>ill  of  exchange,"  shall  be  valid,  provided  they  contain  the  express 
indication  that  they  are  payable  to  order. 

The  requirement  of  the  designation  as  a  bill  of  exchange  is 
of  German  origin  and  is  of  comparatively  recent  date.**  It  was 
introduced  into  German  law  at  the  end  of  the  eighteenth  century 
through  the  decisions  of  the  courts  which  followed  the  views  of 
text  writers,  and  became  finally  established  through  the  German 
Bills  of  Exchange  Law  of  1849.  Since  that  time  it  has  become 
a  legal  requisite  for  the  validity  of  bills  and  notes  in  nearly 
all  of  the  countries  belonging  to  the  German  group.**  Such  a 
requirement  furnishes,  of  course,  a  ready  means  to  distin^ish  bills 
and  notes  from  other  similar  instruments.  The  necessity  of  doing 
so  was  especially  strong  at  the  time  of  the  origin  of  this  require- 
ment, when  the  remedy  of  imprisonment  for  debt  was  open  to  the 
holder  of  bills  and  notes  in  case  of  non-payment.    Although  im- 

38.  See  Kuntse,  "Lefare  von  Inhaberpapieren/'  p.  452;  Pappenheim, 
"Bcgriff  und  Arten  <fer  Papiere  auf  Inhabcr,''  p.  74;  Brunner,  in  Endemumn's 
"Handbuch,"  II,  pp.  193-194. 

39.  N.  I.  L.  s.  9  (5) ;  B.  E.  A.  8.  8  (3). 

40.  Before  the  B.  £.  A.,  where  a  blank  indorsement  was  followed  by  a 
special  indorsement,  the  instrument  remained  payable  to  bearer  r—^mijA  v. 
Clarke,  1794,  Peake,  225.  Prior  to  the  N.  I.  L.,  the  doctrine  of  Smith 
V,  Clarke  was  followed  in  the  United  States.  See  Curtis  v.  Spraaue,  51 
Calif.  239;  Daniel,  "Negotiable  Instruments  Law,"  Sth  ed.^  s.  696.  Accord- 
ing to  Art.  40  of  the  N.  I.  L.  "where  an  instrument,  (originally?)  payable 
to  bearer,  is  indorsed  specially,  it  may  nevertheless  be  further  negotiated 
by  delivery,  but  the  person  indorsing  specially  is  liable  as  indorser  to  only 
such  holders  as  make  title  through  his  indorsement."  Sect.  4  of  the  pro- 
posed amendments  to  the  N.  I.  L.  would  repeal  sect  40,  because  of  its 
apparent  inconsistency  with  sect.  9,  par.  5,  N.  I.  !« 

41.  Art.  1.    The  same  is  true  of  promissory  notes.    See  art  79. 

42.  Weiske's  "Rechtslexikon,"  XIV,  p.  215.  note  39. 

43.  Meyer,  I,  p.  137;  Art.  4  (1)  German  Bills  of  Exchange  Law. 
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prisonment  for  debt  has  been  generally  abolished,  bills  and  notes 
are  still  subject  in  many  countries  to  special  and  rigorous  rules. 
The  procedure  is  often  summary,  and  in  some  countries  a  bill  or 
note  is  subject  to  execution  as  such.  Moreover,  in  certain  coun- 
tries, Germany  for  example,  the  designation  of  a  bill  of  exchange 
as  such  in  the  instrument,  appears  to  be  the  only  means  by  which 
it  can  be  distinguished  from  a  "commercial  order."  It  was  natural, 
therefore,  that  the  German  delegates  at  the  Hague  conferences 
should  advocate  the  above  requirement  for  the  Uniform  Law.  They 
were  opposed  in  this  regard  by  the  French  delegates,  who,  if  a 
change  was  to  be  made  in  their  law,  preferred  the  English  system.^ 
The  English  del^;ates  also  argued  against  the  advisability  of  ex- 
tending the  formalism  in  bills  and  notes  by  the  addition  of  another 
requirement.  To  the  English  bankers  it  appeared  to  be  both  '"need- 
less and  vexatious."**  The  uncompromising  attitude  of  the  dele- 
gates made  an  agreement  upon  this  subject  impossible  and  led  to 
the  compromise  contained  in  Article  2  of  the  convention,  mentioned 
above. 

Other  Formal  Requisites.  The  other  formal  requisites  of  a 
bill  of  exchange**  under  the  Uniform  Law  are  the  following: 

1.  The  name*^  of  the  drawee.*® 

2.  An  indication  of  the  date  of  maturity.  If  the  time  for 
payment  is  not  indicated,  it  is  deemed  payable  at  sight.** 

3.  Indication  of  place  of  payment.  If  none  is  indicated,  the 
place  specified  beside  the  name  of  the  drawee  is  deemed  the  place 
of  payment.** 

4.  The  name  of  the  payee.*^ 

5.  An  indication  of  the  date  of  the  place  where  the  bill  is 
issued,**    Where  a  bill  of  exchange  does  not  bear  the  name  of  the 

44.  "Proceedings,"   1910,  pp.  81-82;   "Actcs,"   1910,   p.  29         . 

45.  "Memorandum  of  Committee  of  Bills  of  Exchange,"  Institute  of 
Bankers,   reprinted   in   Mr.   Conant*s  report,   "Proceedings,"    1912,  p.   388. 

46.  The  requirements  for  a  note  are  similar:    Art.  77. 

47.  Each  contracting  state  has  the  power,  so  far  as  regards  oibliga- 
tions  assumed  with  reference  to  bills  or  notes  within  its  own  territory,  to 
determine  the  manner  of  providing  a  substitute  for  signature,  provided  that 
a  formal  declaration  inscribed  on  the  bill  or  note  verifies  the  intent  of 
the  person  who  should  have  signed.    Art.  3,  Convention. 

48.  Art  1. 

49.  Arts.  1.  2. 

50.  Arts.  1,  2. 

51.  Art.  1.  .... 

52.  The  date  appeared  necessary:  (1),  to  ascertain  whether  the  stamp 
laws  have  been  complied  with;  (2),  to  determine  whether  the  drawer  or 
maker  had  capacity  to  bind  himself  by  a  bill  or  note;  (3),  to  ascertain 
the  date  of  presentment  in  case  of  bills  payable  at  sight  or  at  a  certain 
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place  at  which  it  was  issued,  it  is  deemed  drawn  at  the  place  desig- 
nated beside  the  place  of  the  drawer." 

6,    Signature  of  the  drawer.** 

An  instrument  wanting  in  any  of  the  formal  aspects,  as  quali- 
fied above,  is  not  a  valid  WU  or  note." 

It  is  obvious  from  the  above  provisions  that  the  Uniform 
Law  contains  stricter  formal  requirements  than  does  the  Anglo- 
American  Law.  In  England  and  the  United  States  the  validity  of  a 
bill  or  note  is  not  affected  by  the  fact  that  it  is  not  dated,"  or  does 
not  specify  the  place  where  it  is  drawn,"  or  does  not  specify  the 
place  where  it  is  payable."  The  name  of  the  drawee  and  payee 
need  not  be  given,  it  being  sufficient  that  these  parties  are  indicated 
in  the  instrument  with  reasonable  certainty."  Again,  a  l)ill  or  note 
may  be  payable  at  a  determinable  future  time."  Such  an  instrument 
is  void  tmder  the  Uniform  Law,  except  in  the  case  of  bills  payable  at 
sight  or  a  certain  time  after  sight*^ 

Additional  Provisions  or  Clauses.  There  are  no  provisions  in 
the  Uniform  Law  corresponding  to  Section  5  of  the  Negotiable 
Instruments  Law,  nor  is  there  any  general  rule  from  which  the 
effect  of  such  stipulations  upon  the  validity  of  the  instrument  can 
be  ascertained.  In  view  of  the  fact  that  the  different  continental 
countries  have  taken  various  attitudes  with  reference  to  such 
clauses,*'  different  results  wiU,  no  doubt,  be  reached  under  the 
Uniform  Law  if  the  question  should  arise. 

time  after  sight.  "Proceedings,"  1910;  p.  203;  "Actes,"  1910,  p.  330.  The 
practice  of  Anglo-American  law  which  gives  the  holder  the  right  to  fill  in 
the  date  (N.  L  L.  s.  13;  B.  £.  A.  s.  12)  seemed  too  dangerous.  "Pro- 
ceedings/' 191%  p.  39& 

53.  Arts.  1,  1 

54.  Art  1. 

55.  Art.  2,  par.  1.  Does  this  hold  true  also  in  the  case  where  the 
name  of  the  payee  is  omitted?  There  is  no  express  provision  on  the  point 
in  the  Uniform  Act.  The  Central  Committee  at  the  conference  of  1910 
decided  that  they  should  be  considered  as  bills  of  exchange  in  blank.  "Pro- 
ceedings." 19ia  p.  203;  "Actes,"  1910,  pp.  32M3a 

56.  N.  I.  L.  8.  6  (1) ;  B.  E.  A.  s.  3  (4). 

57.  N.  I.  L.  s.  6  (3)  ;  B.  E.  A.  s.  3  (4)  (c). 
5a    N.  I.  L.  s.  6  (3)  ;  B.  E.  A.  s.  3  (4)  (c). 

59.  N.  I.  L.  ss.  1  (S),  8;  B.  E.  A.  ss.  6  (1),  7  (1). 

60.  N.  I.  L.  ss.  1,  4;  B.  E.  A.  ss.  3  (1),  11. 

61.  Arts.  1,  32.  Another  qualification  is  found  in  Art  6  of  the  Con- 
vention, which  reserves  to  the  contracting  states  the  right,  within  their  own 
territory,  to  allow  bills  payable  at  a  fair  and  to  fix  the  date  of  their  ma- 
turity. 

62.  Meyer,  I,  p.  198;  Lyon-Caen  &  Renault,  IV.  pp.  86  et  scq.;  Staub, 
"Kommentar  zur  Allgemeinen  Deutschen  Wechseloronung,"  3d  ed.,  Art  4, 
ss.  55  et  teq. 
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Delivery.  According  to  the  Negotiable  Instruments  Law,** 
"every  contract  on  a  negotiable  instrument  is  incomplete  and  revoc- 
able until  delivery  of  the  instrument  for  the  purpose  of  giving  effect 
thereto.  But  where  the  instrument  is  in  the  hands  of  a  holder  in 
due  course,  a  valid  delivery  thereof  by  all  parties  prior  to  him, 
so  as  to  make  them  liable  to  him  is  conclusively  presumed" 

The  only  express  provision  on  the  subject  in  the  Uniform 
Law  is  found  in  Article  28,  according  to  which  an  acceptor  may 
cancel  his  acceptance  before  delivery  of  the  bill,  except  where  he 
cancelled  the  same  after  having  informed  the  holder  or  any  other 
signer  in  writing  that  he  has  accepted.*^  All  other  contracts  on  the 
instrument  wiU  probably  be  deemed  likewise  revocable  until  de- 
livery .••  From  Article  15  of  the  Uniform  Law  it  is  dear  that  the 
want  of  delivery  cannot  be  set  up  against  the  person  who  acquired 
title  to  the  instrument  in  good  faith  and  in  the  exercise  of  due  care 
by  an  uninterrupted  series  of  indorsements. 

Interpretation.  There  is  an  express  provision  in  the  Uniform 
Law**  that  where  the  amount  is  written  several  times,  either  in 
words  or  in  figures,  in  case  of  discrepancy  the  sum  payable  shall 
be  the  smaller  sum.  The  Bills  of  Exchange  Act  and  the  Negotiable 
Instruments  Law  are  silent  on  the  subject.*^ 

Article  8  of  the  Uniform  Law  makes  a  person,  who  adds  to  his 
signature  on  a  bill  of  exchange  words  indicating  that  he  signs  in 
a  representative  capacity,  personally  liable  on  the  bill  if  he  was  not 
duly  authorized.  This  agrees  with  the  law  as  laid  down  in  the 
Negotiable  Instruments  Law,**  which  followed  the  German  law 
in  this  regard.**  Article  95  of  the  German  Bills  of  Exchange 
Law  imposes  upon  the  agent  the  same  liability  as  would  have 

63.  Sec.  16. 

64.  The  B.  K  A.  provides  likewise  that  an  acceptance  written  on  the 
bill  is  irrevocable  after  the  drawee  has  given  notice  to  or  according  to  the 
directions  of  the  person  entitled  to  the  bill  that  he  has  accepted.  B.  £.  A. 
8.  21  (1). 

65.  For  the  antecedent  law  see  Meyer,  I,  pp.  41-44;  Thaller,  pp.  637  et 
seq.;  Staub,  Art.  45,  ss.  2  et  seq. 

66.  Art  6. 

67.  Chalmers,  in  his  "Digest  of  the  Law  of  Bills  of  Exchange,"  6th 
edition,  p.  29,  says  that  this  is  the  practice  followed  by  bankers  in  England 
with  respect  to  cheques. 

68.  Sec.  20. 

69.  Sect.  20  reads:  "Where  the  instrument  contains  or  a  person  adds 
to  his  signature  words  indicating  that  he  signs  for  or  on  behalf  of  a 
principal,  or  in  a  representative  capacity,  he  is  not  liable  on  the  instrument 
if  he  was  duly  authorized."  By  necessary  implication,  the  agent  is  liable 
on  the  instrument,  if  he  was  not  duly  authorized.  In  most  jurisdictions  in 
this  country  before  the  Negotiable  Instruments  Law  such  agent  was  not 
liable  on  the  instrument,  but  only  for  breach  of  warranty  of  authority,  See 
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rested  upon  the  principal  had  the  agent  been  authorized  to  bind 
him.  He  is  under  no  liability,  therefore,  if  the  alleged  principal 
would  have  had  no  capacity  to  bind  himself,  or  if  the  statute  of 
limitations  would  have  barred  an  action  against  him.  The  Bills 
of  Exchange  Act  re-enacts  the  common  law.^^  The  agent  signing 
in  a  representative  capacity  without  authority  is  not  liable  on  the 
bill  or  note,  but  only  in  an  action  for  breach  of  warranty  of  authority 
or  for  deceit.  Most  of  the  continental  countries,  likewise,  limit 
the  holders  rights  under  these  circumstances  to  an  action  for 
damages.^^ 

II.    Consideration. 

There  are  no  rules  relating  to  the  subject  of  consideration  in 
the  Uniform  Law.  The  notions  of  "holder  for  value"  or  'liolder 
in  due  course"  are  equally  unknown  to  the  Uniform  Law.  The 
explanation  is  to  be  found  in  the  fact  that  the  law  of  bills  of  ex- 
change, which  had  a  continental  origin,  and  was  developed  there 
upon  the  basis  of  the  Roman  law,  was  incorporated  in  England 
into  the  common  law,  and  was  thus  compelled  to  adjust  itself  to 
the  common  law  doctrine  of  consideration.^*  An  application  of 
all  rules  governing  the  question  of  consideration  in  the  law  of  con- 
tracts would  have  defeated  the  very  purposes  for  which  n^;otiable 
bills  and  notes  had  been  created.  It  became  necessary,  therefore, 
to  indulge  in  presumptions  and  fictions  and  to  make  exceptions 
to  the  ordinary  rules  and  with  respect  to  the  burden  of  proof .'• 

Bunker,  "Negotiable  Instruments  Law,"  8.  22,  note.  Mr.  Crawford^s  first 
draft  of  the  Negotiable  Instruments  Law  embodied  the  old  rule,  but  the 
Commissioners  changed  it  deliberately  in  favor  of  the  German  rule.  Craw- 
ford, "The  Negotiable  Instruments  Law/'  s.  39,  note;  McKeehan.  "The 
Negotiable  Instruments  Law,"  41  American  Law  Register,  N.  S^  pp.  462-465. 

70.  Sec  26,  par.  7. 

71.  Meyer,  I,  p.  68. 

72.  Huff  cut,  "The  Law  of  Negotiable  Instruments:  Statutes,  Cases  and 
Authorities,''^  p.  327,  note,  says:  "The  doctrine  that  a  bill  or  note  requires 
any  consideration  is  of  comparatively  recent  origin.  It  was  unknown  in 
the  time  of  Blackstone  (2  "Comm."  446),  and  early  American  cases  arc  to 
be  found  in  which  it  appears  to  be  denied  or  doubted  (Bowers  v.  Hurd.  10 
Mass.  427;  Livingston  v.  Hastie,  2  Cai.  (N.  Y.)  246).  But  the  modem 
cases  now  uniformly  hold  that  a  bill  or  note  executed  and  delivered  as  a 
gift  is  unenforceable  for  want  of  consideration." 

73.  Attention  may  be  called  to  the  following:  An  antecedent  debt  con- 
stitutes value.  N,  I.  L  s.  25;  B.  E.  A.  s.  27  (1)  (b).  An  accommodation 
party  is  liable  to  a  holder  for  value.  N.  I.  L  s.  29;  B.  E.  A.  s.  28.  Every 
negotiable  instrument  is  deemed  prima  facie  to  have  been  issued  for  valu- 
able consideration  (N.  I.  L  s.  24) ;  and  every  person  whose  signature  ap- 
pears thereon  to  have  become  a  party  thereto  for  value.  N.  I.  L  s.  24; 
B.  E.  A.  8.  30  (1).  Where  value  has  at  any  time  been  given  for  die  in- 
strument, the  holder  is  deemed  a  holder  for  value  in  respect  to  all  parties 
who  become  such  prior  to  that  time.    N.  I.  L  s.  26;  B.  E.  A.  s.  :9  (2). 


Digitized  by 


Google 


HAGUE  CONVENTION  ON  BILLS  AND  NOTES  149 

On  the  continent,  where  the  law  of  bills  and  notes  continued  to 
develop  as  a  separate  l^;al  institution  upon  its  original  basis,  it 
became  a  circulating  medium  free  from  the  personal  relationship 
existing  between  the  parties,  without  having  to  encounter  such 
difficulties  as  were  created  in  England  by  its  doctrine  of  considera- 
tion While  liability  upon  a  bill  or  note  in  Anglo-American  law 
rests  today  fundamentally  upon  the  same  footing  as  ordinary  con- 
tracts, there  is  often  a  basic  distinction  between  the  two  classes  in 
continental  countries.  The  theory  has  become  prevalent  in  Ger- 
many that  a  unilateral  promise  to  pay  a  certain  sum  may  constitute 
in  itself  a  contract,  deriving  its  validity  not  from  the  transaction 
giving  rise  thereto,  but  exclusively  from  its  form.^*  The  rights  of 
die  holder,  whether  he  be  an  immediate  or  a  remote  party,  result 
in  a  clear  and  logical  manner  from  this  conception.  It  would  seem 
that  this  view-point  underlies  also  in  general  the  Uniform  Law. 
It  should  be  observed;  however,  that  whatever  the  divergencies  in 
the  fundamental  notions  underlying  the  continental  and  Anglo- 
American  systems  of  bills  and  notes  may  be  regarding  the  matter 
under  discussion,  they  attain  substantially  the  same  result  in  the 
end.^*^  The  main  difference  lies  in  the  method  by  which  this  result 
is  reached.  Under  the  continental  system  it  is  done  in  a  direct 
and  simple  manner;  under  the  Anglo-American,  in  a  roundabout 
way  by  means  of  fictions  and  exceptions  to  the  ordinary  rules 
governing  the  subjectj  of  consideration. 
III.    Cover.    (Pr(msian.) 

In  certain  continental  countries  belonging  to  the  French  group 
the  connection  of  a  bill  of  exchange  with  the  underlying  business 
transaction  is  seen  in  the  rules  relating  to  cover.^*  According  to 
the  law  of  these  countries,  the  drawer  or  his  agent  must  provide 
cover,  which  exists  when  at  the  time  of  maturity  the  drawee  owes 
to  the  drawer  or  to  the  party  for  whose  account  the  hill  of  exchange 
is  drawn  an  amount  equal  to  the  sum  stipulated  in  the  instrument. 
In  case  the  drawer  has  not  complied  with  his  obligation,  he  will 
be  liable  even  though  the  instrument  was  not  duly  presented  and 

Absence  or  failure  of  consideration  is  not  a  defence  against  any  person  who 
is  a  holder  in  due  course.  (N.  I.  L.  s.  28)  ;  who  may  not  have  given  any  con- 
sideration himself  (N.  I.  L.  s.  58;  B.  E.  A.  s.  29  (3).    ^  ^       «    , 

74.  The  theory  was  first  propounded  with  great  force  by  Otto  Baehr, 
"Die  Anerkennung  als  Verpflichtungsgrund,"   Cassel,   1855.  ,  .      ^ 

75.  This  is  not  true,  of  course,  in  all  cases.  A  note,  executed  by  A 
and  delivered  by  him  to  C  as  a  gift  would  probably  be  enforceable  under 
the  Uniform  Law,  but  would  not  be,  for  want  of  consideration,  according 
to  English  and  American  law. 

76.  Meyer,  I,  pp.  149-161. 
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protested*  If  he  has  furnished  cover,  he  is  not  liable  upon  the 
dishonor  of  die  bill.  The  acceptance  of  a  bill  of  exchange  raises 
the  presumption  that  the  drawee  has  received  cover.  Where  a  bill 
is  drawn  for  accommodation,  the  want  of  cover  has  no  effect  upon 
the  \egdX  existence  of  the  instrument  A  holder  in  bad  faith,  how- 
ever, can  not  recover  in  such  a  case. 

Under  French  law  the  drawing  and  indorsement  of  a  bill 
operates  as  an  assignment  of  the  funds  in  the  hands  of  the  drawee. 
Every  holder  has  an  action  against  a  drawee  who  has  received 
cover,  and,  in  the  event  of  the  bankruptcy  of  the  drawer,  \will  be 
entitled  to^  such  funds." 

The  above  rules  are  plainly  opposed  to  the  German  system 
where  the  bill  of  exchange  stands  on  its  own  merits,  independent  of 
the  relations  that  may  exist  between  the  drawer  and  drawee.  They 
are  also  contrary  to  the  law  of  England  and  to  that  of  the  United 
States.''*  At  the  Hague  conference  the  French  delegates  insisted 
that  the  interested  parties  in  France  were  satisfied  with  the  French 
system  and  asked  that  it  be  not  sacrificed  in  the  interest  of  the  unifi- 
cation of  the  law.^*  No  agreement  could  be  reached  with  regard  to 
this  matter.  The  convention  expressly  provides  that  all  questions 
relating  to  cover  shall  be  outside  the  scope  of  the  Uniform  Law  and 
Convention.*® 
IV.    Negotiation. 

Before  the  Uniform  Law,  the  laws  of  the  continental  countries 
differed  widely  from  each  other  and  from  Anglo-American  law, 
on  the  subject  of  indorsements.  In  some,  a  very  formal  system 
prevailed.  France,  for  example,  allowed  only  special  indorsements 
and  required  that  they  be  made  to  order,  that  they  be  dated,  and 
recite  the  value  received.*^  An  indorsement  in  blank  would  not  pass 
title  to  the  instrument,  but  would  operate  only  as  a  power  of  at- 
torney to  collect  the  amount  of  the  bill.**    The  Uniform  Law,  on 

77,  Articles  115-117,  Code  de  Commerce;  Williamson,  pp.  25-48;  Lyof^ 
Caen  &  Renault,  IV,  pp.  159-175;  Thaller,  pp.  681-696. 

7a  N.  I.  L.  s.  1^;  B.  E.  A.  s.  53  (1).  The  Bills  of  Exchange  Act 
makes  an  exception  in  favor  of  Scotland.  It  provides :  "In  Scotland,  where 
the  drawee  of  a  bill  has  in  his  hands  funds  available  for  the  payment  there- 
of, the  bill  operates  as  an  assignment  of  the  sum  for  which  it  is  drawn  in 
favor  of  the  holder,  from  the  time  the  bill  is  presented  to  the  drawee." 
B.  K  A.  s.  53  (2). 

79.  "Proceedings,"  1910,  p.  92;  "Actes,"  1910,  p.  40. 

80.  Art.  14.  The  same  impossibility  of  reaching  an  agreement  upon  this 
point  had  been  disclosed  at  the  Congresses  of  Antwerp  and  Brussels  in  1885 
and  1888. 

81.  Art  137,  Code  de  Commerce. 

82.  Art.  138,  Code  de  Commerce.  Since  the  law  of  Jime  14,  1865,  an 
indorsement  in  blank  has  been  recognized  in  France  as  regards  checks. 
Lyon-Caen  &  Renault,  IV,  p.  14Z 
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the  other  hand,  agrees  in  most  respects  with  the  provisions  of  the 
Anglo-American  law.**  A  conditional  indorsement,  however,  is 
not  allowed,  the  condition  being  regarded  as  void.**  Nor  is  an 
indorsement  to  bearer  permitted."  As  has  been  seen,  an  indorse- 
ment in  blank  does  not  convert  an  order  instrument  into  one  pay- 
able to  bearer.  When  the  blank  indorsement  is  not  filled  out  and  is 
followed  by  a  special  indorsement,  the  last  indorsee  is  presumed 
to  have  acquired  the  bill  under  an  indorsement  in  blank.** 

Indorsement  by  way  of  Pledge.  The  Uniform  Law  contains 
a  form  of  indorsement  which  is  permitted  in  France  and  some  other 
cotmtries,  but  is  unknown  to  German  and  to  Anglo-American  law, 
— an  indorsement  by  way  of  pledge.*^  Such  an  indorsement  pro- 
tects the  indorser  against  a  dishonest  indorsee  to  whom  he  has 
pledged  the  instrument.  If  he  indorsed  the  bill  or  note  specially  to 
such  pledgee,  or  in  blank,  as  he  would  otherwise  be  required  to  do, 
he  might  be  unable  to  prove  that  the  indorsement  had  been  really  by 
way  of  pledge.  At  the  conference  there  was  disagreement  at  first 
as  to  whether  this  form  of  indorsement  should  be  dealt  with  by 
the  Uniform  Law,  but  it  was  decided  in  the  end  that  it  was  prefer- 
able to  admit  it,  and  to  determine  its  form  and  effect**  while  re- 
serving to  the  national  laws  the  privilege  not  to  recognize  it.**  Ac- 
cording to  the  Uniform  Law,  an  indorsement  by  way  of  pledge  con- 
fers upon  its  holder  all  the  rights  arising  from  the  bill  of  exchange; 
but  an  indorsement  by  him  shall  be  valid  only  as  an  indorsement  in 
the  capacity  of  an  agent.*®  The  parties  liable  cannot  set  up  against 
the  holder  defenses  based  on  their  personal  relations  with  the  in- 

83.  See  Articles  10-12. 

84.  Art  11.  According  to  Sect  39  of  N.  I.  L.:  "Where  an  indorse- 
ment is  conditional,  a  party  required  to  pay  the  instrument  may  disregard 
the  condition,  and  make  payment  to  the  indorsee  or  his  transferee,  whether 
the  condition  has  been  fulfilled  or  not.  But  any  person  to  whom  an  instru- 
ment so  indorsed  is  n^otiated,  will  hold  the  same,  or  the  proceeds  thereof, 
subject  to  the  rights  of  the  person  indorsing  conditionally.*^  See  also  B.  E. 
A.  s.  33. 

85.  Art.  11. 

86.  Art.  IS,  par.  1. 

^.  An  intention  to  indorse  by  way  of  pledge  may  be  indicated  by  the 
stipulation,  "value  as  security,"  "value  as  pledge,"  or  any  other  words  mi- 
plying  a  pledge.    Art.  18,  par.  1. 

88.  See  "Proceedings,"  1910,  p.  244;  "Actes,"  1910,  p.  83. 

89.  This  point  is  reserved  by  Art.  4  of  the  Convention,  according  to 
which  each  contracting  state  may  prescribe  that,  in  an  indorsement  made 
within  its  own  territory,  any  statement  implying  a  pledge  shall  be  deemed 
void.  The  indorsement,  therefore,  is  to  be  regarded  as  an  unconditional 
one. 

9a    Art  18;  par.  1. 
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dorser,  unless  the  indorsement  has  been  given  in  pursuance   of   a 
fraudulent  understanding.*^ 

Indorsement  after  Maturity.  An  indorsement  after  maturity 
had  a  most  diversified  effect  before  the  Unifonn  Law  in  the  differ- 
ent countries.  In  some  (e.  g.  in  Holland)**  such  an  indorsement 
was  forbidden,  so  that  a  bill  or  note  could  only  be  assigned  after 
maturity.  In  others,  France,  for  example,  the  indorsee  after  ma- 
turity, obtained  the  same  rights  as  an  indorsee  before  maturity, 
an  indorser  after  maturity  being  r^arded  as  the  drawer  of  a 
bill  of  {exchange  payable  at  sight.*'  In  England  and  in  the  United 
States,  likewise,  an  indorsement  after  maturity  is  equivalent  to  the 
drawing  of  a  sight  draft.**  Under  such  an  indorsement,  no  greater 
rights  can  be  acquired  than  those  possessed  by  the  holder  at  the 
time  of  maturity.**  Still  other  countries  apply  one  rule  to  indorse- 
ments before  and  another  rule  to  indorsements  after  the  expiration 
of  the  time  for  protesting.**  The  Uniform  Law*^  agrees  with  Anglo- 
American  law,  except  that  it  applies  these  rules  only  to  indorsements 
made  after  protest  for  non-payment,  or  after  the  expiration  of  the 
time  fixed  for  drawing  it.  As  the  last  holder  may  receive  the  instru- 
ment only  in  the  afternoon  before  or  even  on  the  day  of  maturity,  it 
seemed  proper  to  allow  him  to  negotiate  the  bill  of  exchange  with 
all  the  effects  attached  to  an  indorsement  prior  to  maturity,  so 
long  as  the  protest  had  not  been  drawn  and  the  time  for  protest 
had  not  expired.** 

V.    Guaranty  of  Bills  and  Notes.     {Aval), 

A  guaranty  of  bills  and  notes  by  an  aval  form  of  guaranty  is 
not  uncommon  in  foreign  countries,  but  is  unknown  to  Anglo- 
American  law.  The  nearest  equivalent  thereto  is  found  in  the 
section  of  the  Bills  of  Exchange  Act,  which  reads : 

"Where  a  person  signs  a  bill  otherwise  than  as  drawer  or 
acceptor,  he  thereby  incurs  the  liabilities  of  an  indorser  to  a  holder 
in  due  course."  ** 

Before  the  Uniform  Law,  the  laws  recognizing  avals  differed 
a  great  deal  both  as  to  the  form  in  which  an  aval  must  be  given, 


91.  Art.  18,  par.  Z 

92.  Art.  139,  Commercial  Code. 

93.  Lyon-Caen  &  Renault,  IV,  pp.  121-123. 

94.  N.  I.  L.  s.  7;  B.  E.  A.  s.  10  (2). 

95.  See  Daniel,  s.  724a.  ^^  ^  ^t  -»,c 

96.  Art.  16,  German  Bills  of  Exchange  Law;  Meyer,  I,  pp.  201-2D5. 
97  Art    19 

98'.  "Proceedings,"  1910,  pp.  244-245;  "Actes,"  1910,  p.  83. 

99.  Sec.  56. 
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and  as  to  the  relation  existing  between  the  principal  debtor  and  the 
party  giving  the  guaranty.*^  The  Uniform  Law  provides*"  that 
it  may  be  given  by  a  third  party  or  even  by  a  signer  of  the  bill, 
and  that  it  may  be  given,  upon  the  bill  of  exchange  or  upon  an 
allonge.***  It  shall  be  expressed  by  the  words,  "good  for  guaranty"' 
(ban  pour  aval),  or  by  equivalent  words,  signed  by  the  giver  of 
the  guaranty.  Except  in  the  case  of  the  signature  of  the  drawee 
or  of  the  drawer,  it  is  deemed  to  be  created  by  the  mere  signature 
of  the  giver  of  the  guaranty,  on  the  face  of  the  bill  of  exchange.*^ 
The  guaranty  must  indicate  on  whose  behalf  it  is  given.  In  default 
of  such  indication,  it  is  deemed  to  be  given  for  the  drawer."*  The 
giver  of  a  guaranty  is  liable  in  the  same  manner  as  tiie  party  for 
whom  the  guaranty  is  given.**'  His  engagement  is  valid  even  when 
the  liability  for  which  he  has  given  a  guaranty  was  invalid  for  any 
other  cause  than  a  defect  of  form.***  Upon  payment  of  bill  of 
exchange,  he  has  a  right  or  recourse  against  the  party  whose  sig- 
nature he  has  guaranteed,  and  against  the  parties  liable  to  the 
latter.**^ 

VI.    Presentment  for  Acceptance.    Acceptance. 

According  to  the  Uniform  Law,  a  bill  may  be  presented  for 
acceptance  before  the  day  of  maturity,  but  not  on  the  day  of  ma- 
turity or  later.***  Presentment  ^ust  be  made  at  the  residence  of 
the  drawee  even  in  the  case  of  a  bill  of  exchange  payable  in  another 
place  (domiciled  bill).***  The  drawer  and  indorser  may  stipulate 
that  a  bill  must  be  presented  for  acceptance  with  or  without  fixing 
a  time  limit.  The  indorser  cannot  do  so,  however,  when  the  drawer 
has  forbidden  presentment  for  acceptance,***    The  drawer  may  f or- 

100.  Meyer,  I,  pp.  446-460. 

101.  Art.  29. 

102.  An.  30,  par.  7.  According  to  Art.  5  of  the  Convention  each  oon- 
tracting  state  has  the  power  to  prescribe  that  a  guaranty  may  be  given  with- 
in its  own  territory  by  a  separate  document  indicating  the  place  where  it 
was  executed.  This  mode  of  giving  an  aval,  which  is  sanctioned  by  Art. 
142  of  the  French  Code  de  Commerce,  is  used  to  avoid  injury  to  the  credit 
of  the  party  in  whose  behalf  the  guaranty  is  given. 

103.  Art.  3ft  par.  3. 

104.  Art.  30,  par.  4. 

105.  Art.  31,  par.  1. 

106.  Art.  31,  par.  2. 

107.  Art.  31,  par.  3. 

108.  Art.  20.  In  N.  I.  L.  s.  138  and  B.  E.  A.  s.  18  (2)  it  is  expressly- 
provided  that  a  bill  may  be  accepted  when  overdue. 

109.  Art.  20. 

110.  Art.  21,  i>ar.  4.  This  is  based  upon  the  consideration  that  inas- 
much as  the  prohibition  by  the  drawer  is  operative  with  respect  to  all  hold- 
ers of  the  instrument,  an  indorser  should  not  be  allowed  to  change  the- 
character  of  the  instrument.  . 
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bid  such  presentment  except  in  the  case  of  a  domiciled  bill,  or  a 
bill  payable  at  sight,  or  a  certain  time  after  sight."^  He  may  also 
stipulate  that  presentment  for  acceptance  shall  not  take  place  be- 
fore a  certain  date.*^*  In  the  absence  of  an  express  stipulation, 
presentment  for  acceptance  is  required  only  in  the  case  of  bills  of 
exchange  payable  after  sight.^^* 

Greatly  varying  rules  existed  in  regard  to  the  time  within  which 
instruments  payable  after  sight  must  be  presented  for  acceptance. 
The  Anglo-American  group  of  countries  prescribed  a  reasonable 
time;***  the  other  countries  had  definite  periods  which  differed 
greatly  among  themselves.*"  France,  for  example,  required  pre- 
sentment within  a  period  of  three,  four,  six,  or  twelve  months,  ac- 
cording to  certain  geographical  zones  fixed  by  law.***  Germany,  on 
the  other  hand,  prescribed  the  uniform  time  of  two  years.**^  The 
delegates  at  the  Hague  conference  did  not  approve  the  Anglo- 
American  rule  because  of  its  too  great  indefiniteness,  and  at  the 
first  conference  fixed  it  at  six  months,  with  the  privilege  of  the 
drawer  to  extend  the  time  another  six  months.***  Upon  the  repre- 
sentation of  the  English  delegates,  who  informed  the  members  of 
die  conference  that  bills  drawn  upon  England  circulated  not  in- 
frequently longer  than  twelve  months  before  being  presented  for 
acceptance,  the  limitation  was  dropped.  The  Uniform  Law  pro- 
vides that  bills  of  exchange  payable  after  sight  must  be  presented 
for  acceptance  within  six  months  after  the  date  of  issue,  but  that 
the  drawer  may  extend  such  period  or  shorten  it.  The  indorser  may 
shorten  the  period,  but  not  extend  it.*** 

111.  Art.  21,  jpar.  2.  France  and  Austria  favored  this  provision  be- 
cause, in  their  opinion,  it  is  an  excellent  means  for  the  discounting  of  out- 
standing debts.  It  seems  that  in  France  debtors  are  willing  to  have  credit- 
ors draw  upon  them  a  bill  payable  on  the  day  when  the  deot  is  due,  but  are 
opposed  to  bind  themselves  by  an  acceptance.  In  these  cases  it  is  custom- 
ary to  draw  a  bill  prohibiting  presentment  for  acceptance  and  to  have  the 
same  discounted.    'Trocecdings,"  1910,  p.  245;  "Actcs,"  IPlft  PP.  83-84w 

112.  Art.  21,  par.  3. 

113.  Art.  22.  According  to  N.  I.  L.  s.  143  (3)  and  B.  E.  A,  39  ^2), 
a  bill  must  be  presented  also  for  acceptance  when  it  is  drawn  payable  ebe- 
where  than  at  the  residence  or  place  of  business  of  the  drawee. 

114.  Sec.  144  of  N.  I.  L.  provides  that  bills  required  to  be  presented 
for  acceptance  must  be  presented  for  acceptance  or  be  negotiated  within  a  rea- 
sonable time.  The  B.  £.  A.  s.  40  (1)  has  the  same  provision,  but  limits 
its  application  to  bills  payable  after  sight. 

lis.      Meyer,  I,  pp.  239-250. 

116.  Art.  160,  Code  de  Commerce. 

117.  Art  19,  German  Bills  of  Exchange  Law. 

118.  "Advance  Draft,"  Art  23;  "Proceedings,"  1910,  p.  44;  "Actcg," 
19ia  p.  373. 

119.  Art.  22L 
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Anglo-American  law  gives  to  the  drawee  twenty-four  hours  in 
which  to  decide  whether  or  not  he  will  accept  the  bill."«  In  other 
countries,  Germany,"*  for  example,  the  drawee  is  allowed  no  time 
for  deliberation.  In  still  others  he  must  decide  the  question  upon 
the  same  day  upon  which  presentment  is  made.***  The  Uniform 
Law  provides  that  the  drawee  may  ask  that  a  second  presentment 
be  made  to  him  on  the  day  following  the  first  ;*••  but  the  holder  is 
not  bound  to  leave  the  bill  with  the  drawee.**^  The  question  as  to 
the  consequences  of  a  failure  or  a  refusal  on  the  part  of  the  drawee 
to  return  the  bill  within  the  time  allowed  for  deliberation  cannot, 
therefore,  ordinarily  arise.  Formerly  the  effect  of  a  failure  to 
return  the  bill  within  the  time  specified  by  law  varied  in  the  differ- 
ent countries.  In  some,  such  failure  made  the  drawee  liable  for 
the  damage  caused  to  the  holder  ( France)  .*••  In  others,  he  was 
held  liable  as  an  acceptor.***  In  England  the  acceptance  is  deemed 
refused,**^  Under  the  Negotiable  Instruments  Law,*"  where  the 
drawee  refuses  within  twenty-four  hours  after  such  delivery,  or 
within  such  other  period  as  the  holder  may  allow,  to  return  the  bill 
accepted  or  non-accepted  to  the  holder,  he  will  be  deemed  to  have 
accepted  the  same.*** 

The  only  form  of  acceptance  recognized  by  the  Uniform  Law 
is  an  acceptance  upon  the  face  of  the  bill  itself.**®    The  mere  signa- 

120.  N.  I.  L.  8.  136.  The  B.  E.  A.  s.  142  speaks  of  "customar/'  time, 
tmt  diis  is  assumed  to  be  twenty-four  hours. 

121.  Art  IB,  German  Bills  of  Exchange  Law;  Meyer,  I,  p.  255. 
12Z    Meyer,  I,  p.  255. 

123.  Art.  23.  In  order  to  remove  all  danger  that,  in  case  of  recourse 
for  nonacceptance^  the  defendant  might  falsely  claim  that  the  holder  had 
not  granted  to  Hie  drawee  time  for  deliberation,  the  interested  parties  are 
allowed  to  set  up  that  the  right  has  not  been  granted  only  if  the  fact  is 
set  forth  in  theprotest    Art.  23,  par.  2. 

124.  Art.  23,  par.  1.  The  contrary  appears  to  be  true  in  the  United 
States  and  England  if  the  drawee  should  require  the  instrument  to  be  de- 
livered up.    Sec  Chalmers,  p.  141. 

125.  Art.  125,  Code  de  Commerce. 
125.    Meyer,  I,  p.  256. 

127.  B.  E.  A.  s.  42. 

128.  Sec  137. 

129.  A  proposed  amendment  to  Sec  137  of  N.  I.  L.,  prepared  under 
die  direction  of  the  Committee  on  Commercial  Law  of  the  Conference  of 
Commissioners  on  Uniform  State  Laws,  recommends  that  instead  of  being 
deemed  an  acceptor,  the  drawee  shall  be  hdd  as  a  converter  for  the  amount 
of  the  bill.    Sect.  11  of  Amendments. 

130.  Art.  24,  par.  1.  This  requirement  is  imposed  so  that  the  accept- 
ance might  not  be  confused  with  an  indorsement.  In  England  and  in  the 
United  States  the  acceptance  need  not  be  upon  the  face  of  the  bill.  B.  E. 
A.  s.  17  (2)  (a).  Under  N.  I.  L.  it  need  not  appear  even  upon  the  bill. 
Where  an  acceptance  is  written  on  a  paper  other  than  the  bill  itself,  it  does 
not  bind  the  acceptor,  however,  except  in  favor  of  a  person  to  whom  it  is 
shown  and  who,  on  the  faith  thereof,  receives  the  bill  for  value.     (Sect. 
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ture  of  the  drawee  will  suffice."*  When  the  bill  is  payable  at  a 
certain  time  after  sight,  or  when  it  must  be  presented  for  acceptance 
within  a  time  fixed  by  virtue  of  a  special  stipulation,  the  acceptance 
must  be  dated  as  of  the  time  when  it  was  actually  given,  unless  the 
holder  requires  that  it  be  dated  as  of  the  day  of  the  first  present- 
ment"' In  default  of  the  date,  the  holder,  in  order  to  preserve 
his  right  of  recourse  against  the  indorsers  and  against  the  drawer, 
must  set  forth  this  omission  by  a  protest  drawn  within  the  legal 
time."*  According  to  the  American  law"*  and  English  practice, 
a  bill  is  accepted  as  of  the  day  when  it  is  presented  for  acceptance. 
When  the  acceptance  is  not  dated,  and  the  acceptor  is  not  within 
reach,  the  holder  may  fill  in  the  date.  At  the  Hague  conference 
the  giving  of  such  a  right  to  the  holder  was  deemed  too  dan- 
gerous.*** 

As  in  Anglo-American  law,  the  acceptance  must  be  absolute 
and  unqualified.  Partial  acceptance  is  admitted,  however,  in  dero- 
gation from  this  rule,  and  contrary  to  the  law  of  England  and  of 
the  United  States,"*  for  the  benefit  of  the  drawer  and  of  the  in- 
dorser.**^  Any  other  modification  of  the  terms  of  the  bill  is  equiva- 
lent to  a  refusal  to  accept.  The  acceptor  is  bound,  however,  accord- 
ing to  the  tenor  of  the  acceptance.***  The  Uniform  Law  does  not 
contain  an  express  regulation  as  to  the  effect  of  taking  a  qualified 
acceptance  with  respect  to  the  drawer  and  indorsers.  Under  the 
Negotiable  Instruments  Law"*  and  the  Bills  of  Exchange  Act*** 

134).  Even  an  unconditional  promise  in  writing  to  accept  a  hill  before  it 
is  drawn  is  deemed  an  actual  acceptance  in  favor  of  every  person,  who,  on 
the  faith  thereof,  receives  the  hiU  for  value.    N.  I.  L.  s.  135.   *> 

131.  Art.  24,  par.  1. 

132.  Otherwise  the  convenience  of  the  drawee  would  cause  the  holder 
to  lose  one  day's  interest. 

133.  Art.  24,  par.  2. 

134.  N.  I.  L.  s.  136. 

135.  "Memorandum  on  Uniform  Law  on  Bills  of  Exchange"  hy  Sir 
M.  D,  Chalmers  and  Mr,  F,  H.  Jackson,  "Proceedings,"  1912;  p.  401. 

136.  N.  I.  L.  s.  141   (2) ;  B.  E.  A.  s.  19  (2)   (h). 

137.  Art.  25,  par.  1.  The  holder  can  protest  only  for  the  balance  and 
in  case  of  failure  on  the  part  of  the  drawee  to  pay  at  the  time  of  maturity 
the  holder  will  be  put  to  the  trouble  and  expense  of  instituting  two  separate 
proceedings  against  the  drawer  and  indorsers.  In  order  to  enable  the  hold- 
er to  bring  diese  suits.  Art.  50  provides  that  in  case  of  recourse  in  con- 
sequence of  a  partial  acceptance,  the  party  who  pays  the  sum  for  which 
the  bill  has  not  been  accepted  may  require  that  this  payment  shall  be  set 
forth  on  the  bill  and  that  he  shall  be  given  a  receipt  therefor.  The  holder 
shall  also  furnish  to  him  a  certified  copy  of  the  bill  and  the  protest 

138.  Art.  25,  par.  2.  Whether  an  acceptor  who  ha^  modified  his  ac- 
ceptance shall  be  held  according  to  the  law  of  exchange  or  according  to  the 
civil  law,  is  left  to  the  courts.  "Proceedings,"  1910,  pp.  224-225;  "Actcs," 
1910,  p.  350. 

139.  Sec.  142. 

140.  Sec.  44. 
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the  drawer  and  indorsers  are  dischai^ged  from  liability  on  the  bill, 
unless  they  have  expressly  or  impliedly  authorized  the  holder  to 
take  a  qualified  acceptance,  or  subsequently  ass^ited  thereto.  When 
the  drawer  or  an  indorser  receives  notice  of  a  qualified  acceptance, 
he  must,  within  a  reasonable  time,  express  his  dissent  to  the  holder, 
or  he  will  be  deemed  to  have  assented  thereto.  Under  the  Uniform 
Law,  if  a  bill  is  payable  at  the  residence  of  the  drawee,  he  may 
indicate  in  the  acceptance  a  different  address  in  the  same  place 
where  payment  is  to  be  made.^^^  According  to  Anglo-American 
law,  an  acceptance  to  pay  at  a  particular  place  is  a  general  accept- 
ance, unless  it  expressly  states  that  the  bill  is  to  be  paid  there  only 
and  not  elsewhere.*"  An  acceptance  to  pay  in  a  different  city  con- 
stitutes a  qualified  acceptance.*" 

Under  the  Uniform  Law  the  drawer  may  sue  the  acceptor 
upon  the  bill  and  recover  from  him  the  amount  to  which  any  other 
party  exercising  recourse  for  non-payment  is  entitled.***  This  wiH 
give  him,  contrary  to  Anglo-American  law,*"  a  right  to  a  commis- 
si(»i,  which,  in  the  absence  of  agreement,  is  one-sixth  of  one  per 
cent  of  the  principal  sum. 

VIL    Maturity. 

The  rules  laid  down  in  the  Uniform  Law  regarding  the  calcu- 
lation of  maturity,  days  of  grace,  and  the  effect  of  holidays  are  in 
siibstantial  accord  with  those  of  the  Negotiable  Instruments  Law.*" 
Article  17  of  the  Convention  leaves  the  contracting  states  free  to 
provide  that  certain  business  days  shall  be  assimilated  to  legal  holi- 
days. Specific  rules  are  laid  down  for  the  calculation  of  the  ma- 
turity of  bills  of  exchange,  drawn  from  one  country  upon  another, 
when  the  calendars  differ.**^  Bills  of  exchange  payable  at  sight 
must  be  presented  for  payment  within  the  time  fixed  by  law  or 

141.  Art  26,  par.  Z 

142.  N.  L  L  ss.  140,  141  (3) ;  B.  E.  A.  8.  19  (2)   (c). 

143  Niagara  Dist  Bank  v,  Fairman  etc.  Mig.  Co.,  31  Barb.  (N.  Y.) 
403;  Daniel,  Sect  1381;  Norton,  "Bills  &  Notes/'  4th  ed..  pp.  123-124. 

144.  Art.  27. 

145.  See,  infra,  "Amount  of  Recovery." 

146.  The  B.  E.  A.  s.  14  (1)  still  allows  days  of  grace.  As  re^rds 
holidays,  the  English  law  distinguishes  between  common  law  and  bank  holi- 
days. When  the  last  dav  of  grace  falls  on  a  common  law  holiday,  the  ma- 
turity is  the  next  preceding  business  day.  If  it  falls  on  a  bank  holiday,  it 
is  due  and  payable  on  the  succeeding  business  day. 

147.  Art.  36.  The  provisions  of  the  Uniform  Law  are  as  follows: 
"When  a  bill  of  exchange  is  payable  at  a  fixed  date  in  a  place  whose 
calendar  is  different  from  that  of  the  place  of  issue,  the  date  of  maturity 
shall  be  deemed  to  be  fixed  according  to  the  calendar  of  the  place  of  pay- 
ment. 


Digitized  by 


Google 


158  II  ILLINOIS  LAW  HEVIEW 

contract  for  the  presentment  for  acceptance  of  bills  payable  at  a 
certain  time  after  sight ^^  The  maturity  of  a  bill  of  exchange 
payable  at  a  certain  time  after  sight  shall  be  determined  either  by 
the  date  of  the  acceptance  or  by  that  of  the  protest.  In  the  absence 
of  protest,  an  acceptance  whidi  is  not  dated  shall  be  deemed  with 
regard  to  the  acceptor  to  have  been  given  on  the  last  day  allowed 
for  presentment  by  law  or  contract*** 

[To  be  continuedj] 

"When  a  bill  of  exchange  drawn  between  two  places  having  different 
calendars  shall  be  payable  at  a  certain  time  after  date,  the  date  of  issue  shall 
be  referred  to  the  corresponding '  day  of  the  calendar  of  the  place  of  pay- 
ment, and  the  maturity  shall  be  fixed  accordingly. 

"The  time  for  presentment  of  bills  of  exchange  shall  be  calculated  in  ac- 
cofdance  with  the  rules  of  the  preceding  paragraph. 

"These  rules  shall  not  be  applicable  if  a  stipulation  in  the  bill  of  ex- 
change, or  even  the  language  of  the  document  itself,  indicates  an  intention 
to  adopt  different  rules. 

Mr.  Chalmers  states  that  these  rules  are  in  accord  with  English  Mer- 
cantile practice.    "Proceedings,"  191^  p.  402. 

148.  Art.  33.  See  "Presentment  for  Acceptance,"  ante.  The  B.  E.  A. 
provides:  "Where  the  bill  is  payable  on  demand,  then,  subject 'to  the  pro- 
visions of  this  Act,  presentment  must  be  made  within  a  reasonable  time 
after  its  issue  in  order  to  render  the  drawer  liable,  and  within  a  reasonable 
time  after  its  indorsement,  in  order  to  render  the  indorser  liable."  Sec.  45 
(2).  "Where  a  note  payable  on  demand  has  been  indorsed,  it  must  be 
presented  for  payment  within  a  reasonable  time  of  the  indorsement  If  it 
be  not  so  presented  the  indorser  is  discharged."    Sec  86  (1). 

According  to  N.  I.  L.  s.  71  presentment  for  payment  will  be  sufficient, 
in  the  case  of  a  bill  of  exchange,  if  it  is  made  within  a  reasonable  time 
after  the  last  negotiation  thereof.  Sec.  7  of  the  Proposed  Amendments  to 
the  Negotiable  Instruments  Law  is  drawn  so  as  to  bnng  the  Negotiable  In- 
struments Law  on  this  point  into  harmony  with  the  English  rule. 

149.  Art.  34. 
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THE  ILLINOIS  EDUCATIONAL  COR- 
PORATION UNDER  SPECIAL 
CHARTER. 

By  Oliver  A.  Harker.* 

The  state  constitution  of  1818  contained  no  provision  whatever 
limiting  or  regulating  corporate  organization.  For  a  period  of 
thirty  years  the  General  Assembly  was  free  to  grant  by  special  act, 
charters  for  all  kinds  of  corporations,  whether  for  pecuniary  profit 
or  not  for  pecuniary  profit.  During  that  time  a  great  many 
eleemosynary  corporations  Were  created  by  special  acts,  among  them 
one  hundred  and  twenty-five  educational  institutions— colleges, 
academies  and  seminaries. 

The  constitution  of  1848  prohibited  the  creation  of  corporations 
by  special  acts,  except  for  municipal  purposes  and  in  cases  where, 
in  the  judgment  of  the  General  Assembly,  the  objects  of  the  cor- 
poration could  not  be  attained  under  general  laws.  The  first  gen- 
eral law  enacted  theretmder  for  the  incorporation  of  institutions 
of  learning  was  approved  January  26,  1849.*  It  provided  that  any 
five  or  more  persons,  desiring  to  establish  such  an  institution,  might 
file  with  the  Secretary  of  State,  and  the  recorder  of  the  county  in 
which  it  was  proposed  to  establish  the  institution,  a  certificate  or 
declaration  in  writing,  stating  the  name  by  which  it  should  be 
known,  the  number  of  trustees,  the  particular  branches  of  literature 
and  science  to  be  taught,  the  number  and  designations  of  professor- 
ships, and  whether  the  institution  was  to  have  the  rank  of  college 
or  university.  Upon  the  filing  of  the  certificate,  properly  acknowl- 
edged, the  persons  signing  it  became  a  corporate  body,  vested  with 
power  to  use  a  common  seal,  confer  degrees  and  do  whatever  was 
necessary  for  the  government  of  the  institution.  The  corporation 
was  empowered  in  its  corporate  name  to  take  by  gift,  devise  or 
purchase,  real  and  personal  property,  and  devote  it  to  the  use  of 
the  institution  in  such  manner  as  the  trustees  should  deem  most 
beneficial  thereto,  restricted  only,  in  case  of  donation  for  particular 
purposes,  to  use  the  property  in  conformity  with  the  conditions 
imposed  by  the  donor  or  devisor.  It  was  authorized  to  fill  vacancies 
in  the  personnel  of  the  body  occurring  from  death,  resignation  or 
otherwise.  Its  trustees  were  required  to  file  in  the  office  of  the 
secretary  of  state  and  in  the  office  of  the  county  recorder,  an 
anntial  statement,   containing  an  inventory  of  its   property  and 

L    Professor  in  the  College  of  Law  of  the  University  of  Illinois. 
Z    L.  1849,  p.  86. 
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liabilities,  the  number  of  students  in  attendance  and  full  informa- 
tion concerning  its  condition  and  operation.  The  act  provided  that 
any  corporation  created  under  it,  which  should  violate  or  fail  to 
comply  with  any  provision  of  the  act,  might  be  proceeded  against 
by  writ  of  scire  facias  for  a  forfeiture  of  its  corporate  rights  and 
privileges. 

Notwithstanding  the  broad  and  comprehensive  scope  of  this 
general  law,  it  did  not  have  the  effect  to  eliminate  the  creation  of 
educational  corporations  by  special  act.  The  exception  to  the 
constitutional  inhibition  against  creating  corporations  by  special 
acts,  "in  cases  where,  in  the  judgment  of  the  General  Assembly,  the 
objects  of  the  corporation  cannot  be  attained  under  general  laws," 
seems  to  have  been  quite  liberally  construed  by  the  lawmakers. 
During  the  same  session  at  which  the  general  law  of  January  26, 
1849,  was  passed,  McDonough  College  was  incorporated  by  special 
act,  and  the  seventeenth  General  Assembly  (1851),  by  thirteen 
separate  special  acts,  granted  corporate  charters  to  thirteen  different 
institutions  of  learning,  among  them  Northwestern  University.  Until 
the  adoption  of  the  constitution  of  1870,  the  General  Assembly, 
because  of  the  exception  mentioned,  continued  to  grant  special 
charters  to  educational  and  other  eleemosynary  associations.  In 
fact,  most  of  the  private  corporations  organized  in  the  state  prior 
to  1870  were  created  by  special  charter.  The  charters  varied 
greatly  in  powers  granted  to  the  incorporators,  and  in  other  respects. 
There  was  general  complaint  of  evils  arising  from  granting  exclu- 
sive privileges  to  corporations,  especially  as  to  those  organized  for 
profit,  and  when  the  constitutional  convention  assembled  in  that 
year,  there  was  a  determined  sentiment  to  reverse  the  policy. 
Accordingly,  the  following  provision  was  drafted  and  adopted : 

"Sec.  1.  No  corporation  shall  be  created  by  special  laws,  or  its  charter 
extended,  changed  or  amended,  except  those  for  charitable,  educational,  penal 
or  reformatory  purposes,  which  are  to  be  and  remain  under  the  patronage  and 
control  of  the  state,  but  the  general  assembly  shall  provide,  by  general  laws, 
for  the  organization  of  all  corporations  hereafter  to  be  created." 

Of  the  several  hundred  eleemosynary  corporations  created  by 
special  charter,,  many  had  become  extinct.  Quite  a  number  were 
ill  operation,  however,  and  continued  to  exercise  their  corporate 
privileges  under  their  special  charters. 

The  first  General  Assembly  after  the  adoption  of  the  constitu- 
tion enacted  a  general  law  providing  for  the  creation  of  corpora- 
tions, those  for  pecuniary  profit  and  those  not  for  pecuniary  profit, 
through  the  office  of  the  Secretary  of  State,  and  that  law,  with  its 
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several  amendments,  is  now  in  force.  Acts  have  been  passed  from 
time  to  time  in  relation  to  corporations,  continuing  under  special 
charters,  some  extending,  others  restricting  their  powers. 

It  scMnetimes  occurs  that  the  trustees  of  a  special  charter  cor- 
poration having  control  of  an  educational  or  charitable  institution 
find  that  the  purposes  for  which  the  corporation  was  created  can- 
not be  carried  out,  or  cannot  be  carried  out  in  accordance  with  the 
terms  of  the  charter.  In  such  a  case,  a  disposition  of  the  property 
of  the  institutions  may  become  quite  embarrassing.  Wherever  the 
institution  is  under  the  care  or  patronage  of  a  religious  denomina- 
ticwi,  a  way  out  of  the  difficulty  is  provided  by  an  act  approved  May 
13,  1903.*  Under  that  act,  the  trustees  may  sell  the  property,  and 
out  of  the  proceeds  pay  the  debts  against  the  corporation.  Out  of 
any  surplus,  they  shall  return  to  the  donors  all  sums  given,  under 
written  conditions,  requiring  a  return  in  case  the  purposes  of  the 
corporation  cannot  be  carried  out,  and  any  balance  remaining  there- 
after they  shall  deliver  to  the  religious  denomination  under  whose 
patronage  the  institution  was  conducted.  The  corporation  is  thereby 
disserved. 

But  there  is  no  statutory  provision  for  such  dissolution  and 
disposition  of  property  in  case  the  corporation  is  not  under  the 
care  or  patronage  of  a  religious  denomination.  In  a  situation  like 
that  mentioned,  what  may  the  trustees  or  directors  constituting 
the  corporate  body  do?  There  may  be  such  a  change  in  the  condi- 
tions and  circumstances  which  surrounded  the  institution  at  the 
time  of  its  fotmding  that  the  trustees  find  it  impossible  to  conduct 
its  affairs  successfully.  They  see  that  further  continuance  will 
involve  the  institution  in  debt,  and  perhaps  result  in  dissipation  of 
its  entire  property.  An  opportunity  is  presented  to  merge  with  a 
successful  corporation  of  a  kindred  nature,  or  to  turn  over  its 
property  to  another  engaged  in  the  same  line  of  endeavor  but  so 
situated  that  the  property  can  be  efficiently  used  in  attaining  the 
expressed  purposes  of  the  charter,  and  in  conformity  with  the 
desires  of  donors.  May  they  avail  themselves  of  the  opportunity 
and  so  dispose  of  the  property?  In  the  absence  of  restrictions  in 
the  charter,  general  statutes,  or  instruments  of  donation,  the  writer 
is  of  the  opinion  they  may.  All  corporations  capable  of  taking  and 
holding  property  have  the  jus  disponendi  as  fully  as  natural  persons, 
except  in  so  far  as  they  are  restrained  by  statute.  Under  this 
general  power  it  has  been  repeatedly  held  a  corporation,  unless 
restrained  by  statute,  may  dispose  of  the  whole  of  its  corporate 

3.    Kurd's  Rev.  Stat,  1913  ed,  p.  56a 
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property  for  any  lawful  purpose.  It  is  understood,  of  course,  that 
power  of  disposition  is  always  limited  by  conditions  expressed  in  a 
devise  or  grant.  It  would  seem  to  follow,  then,  that  if  there  be 
no  charter  or  statutory  restrictions,  and  no  reservation  or  condition 
to  the  contrary  in  the  grant  of  a  donor,  the  trustees  may  turn  over 
the  entire  property  of  the  corporation  to  another  engaged  in  the 
same  line  of  human  endeavor  but  better  prepared  to  fulfill  the 
purposes  of  its  creation.  In  such  a  corporation  there  are  no  stock- 
holders to  interpose  objection.  In  fact,  there  are  no  persons 
financially  concerned  in  the  disposition  except  creditors ;  and  when 
they  are  taken  care  of,  no  one  has  any  just  ground  for  complaint. 
Whether  before  assuming  to  exercise  the  power,  the  trustees  should 
obtain  the  sanction  of  a  court  of  equity,  will  be  considered  later  on 
in  this  article. 

The  transfer  of  property  held  by  a  corporation  in  trust  for 
educational  purposes  to  another  educational  institution  has  been 
considered  in  several  very  interesting  cases  in  other  jurisdictions. 

Harvard  College  v.  Society  for  Promoting  Theological  Educa- 
tion,^ was  before  the  Supreme  Court  of  Massachusetts  in  1854.  It 
was  a  bill  in  equity  filed  by  the  President  and  Fellows  of  Harvard 
College,  pra)ring  for  leave  to  transfer  to  the  Society  for  Promoting 
Theological  Education,  or  to  such  other  trustees  as  tfce  court  might 
appoint,  the  funds  held  by  the  complainants  in  trust  for  the  benefit 
of  a  divinity  school  attached  to  the  college.  There  was  no  complaint 
in  the  bill  that  the  charity  had  not  been  faithfully  administered,  or 
any  suggestion  that  the  objects  of  the  charity  had  failed.  The  chief 
grounds  assigned  were  that  it  had  become  apparent  to  the  complain- 
ants that  the  college  and  theological  school  could  not  be  conveniently 
managed  by  one  and  the  same  corporation ;  that  the  exercise  of  the 
trusts  of  the  public  charity  for  a  divinity  school  was  in  high  degree 
inconsistent  with  and  injurious  to  the  due  execution  of  another  and 
prior  trust  vested  in  them  as  trustees  of  the  college ;  that  the  united 
management  of  the  two  institutions  was  also  injurious  to  the 
divinity  school,  and  that  the  trustees  of  the  college  could  not  so 
acceptably  fulfill  the  intents  and  purposes  of  the  donors  of  that 
charity  as  the  same  might  be  fulfilled  by  other  trustees,  and  by  a 
separate  institution  wholly  disconnected  from  the  college.  It  ap- 
peared from  the  evidence  that  there  was  not  unanimity  among  those 
administering  the  affairs  of  the  two  institutions,  either  as  to  the 
connection  or  the  method  of  conducting  the  divinity  school.    It  was 

4.    3  Gray  280. 
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made  clear  by  the  testimony  of  witnesses  of  great  intelligence,  em- 
bracing gentlemen  of  various  professions,  and  attached  to  various 
religious  denominations,  some  of  whom  had  been  intimately  con- 
nected with  the  management  of  Harvard  College  for  years,  that 
inconveniences  and  embarrassments  had  arisen  in  undertaking  to 
conduct  the  divinity  school  in  connection  with  the  college,  and  that 
a  separation  would  be  highly  useful  to  both.  But  the  court  held 
that  a  chancery  court  could  not  permit  the  withdrawal  of  funds 
given  by  individuals  to  the  Corporation  of  Harvard  College  in  trust 
for  the  promotion  of  theological  education  at  the  college  and  for  the 
benefit  of  a  divinity  school  attached  to  the  College,  and  intrust  them 
to  an  independent  board  of  trustees,  to  be  applied  to  the  support  of 
a  divinity  school  not  connected  with  the  College.  Quite  a  number 
of  English  cases  were  reviewed,  and  it  is  apparent  from  the  opinion 
that  the  question  was  very  carefully  considered. 

Within  the  same  year,  and  at  the  time  the  Harvard  College 
case  was  being  considered,  a  similar  case  was  presented  to  the  South 
Carolina  Court  of  Errors,  Ex  Parte  The  Trustees  of  the  Greenville 
Academies.^  "The  Trustees  of  the  Greenville  Academies"  was  a 
South  Carolina  corporation,  owning  lands  and  buildings,  secured 
by  private  donation,  where  schools  were  successfully  maintained  for 
a  number  of  years.  But  the  establishment  of  a  male  academy  at 
Gtieenville,  under  the  supervision  of  the  Baptist  Convention  of 
South  Carolina,  with  a  staff  of  able  and  learned  professors,  so 
affected  the  attendance  and  patronage  of  the  other  institution  as 
to  make  it  apparent  to  a  majority  of  the  trustees  that  it  could  no 
longer  be  successfully  conducted.  To  induce  the  Baptist  Conven- 
tion to  locate  a  female  seminary  at  Greenville,  a  majority  of  the 
trustees,  over  the  objection  and  against  the  protest  of  a  minority, 
proposed  to  transfer  to  the  Baptist  Convention  the  Academy  lands 
''for  the  purpose  of  endowing  a  female  college,  on  condition  that 
the  said  Baptist  Convention  would  forever  keep  up  in  the  village  of 
Greenville  both  a  male  and  female  sdiool,  where  all  the  branches 
usually  learned  in  a  male  and  female  academy  shall  be  taught  by 
competent  and  able  teachers,  and  which  shall  be  open  to  the  whole 
community."  A  petition  for  authority  to  make  the  transfer  was 
accordingly  presented  to  the  court.  It  was  vigorously  opposed  by  a 
minority  of  the  trustees.  The  court  granted  the  petition  and  ordered 
the  transfer,  with  the  condition  that  the  trusts  declared  in  the  deeds 
of  the  donors  be  executed  by  the  substituted  trustees.    On  appeal, 

5.    7  S.CEq.471. 
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the  Court  of  Errors  hdd  that  the  transfer  was  legally  allowable, 
but  that  an  order  of  court  allowing  it  was  not  necessary.  The 
doctrine  announced  was  in  effect  that  if  conditions  were  such  that 
the  academies  could  no  longer  be  successfully  conducted,  the  peti- 
tioners required  no  aid  or  authority  from  a  court  to  make  the  trans- 
fer, but  cotdd  make  it  on  their  own  motion,  and  that  the  act  of  a 
majority  of  the  trustees  in  the  matter  was  the  act  of  the  corpora- 
tion. But  the  court  further  held  that  it  was  better,  as  a  matter  of 
expediency  and  in  furtherance  of  the  objects  of  the  trust,  that  the 
Baptist  State  Convention  and  the  Trustees  of  the  Greenville 
Academies  should  continue  to  exist  as  distinct  corporations,  and  for 
that  reason,  and  the  additional  one  that  court  aid  was  not  necessary 
to  make  the  transfer  of  property,  the  decree  was  reversed  and  the 
petition  dismissed. 

The  College  of  California,  incorporated  in  1855  as  a  College 
of  Science  and  Letters,  acquired  by  gift  and  purchase  various  tracts 
of  land,  and  also  received  quite  a  number  of  donations  of  money 
from  individuals.  The  trustees  of  the  college  desired  to  establish 
and  carry  on  a  university  adequate  to  the  necessities  of  the  state, 
,  but  finding,  after  struggling  for  several  years,  that  they  were  un- 
able to  do  so  because  of  insufficient  resources,  and  being  desirous 
of  inducing  the  state  of  California  to  establish  a  state  university, 
In  1867  proposed  to  convey,  and  subsequently  did  convey,  to  the 
state,  160  acres  of  land  for  a  site.  The  legislature,  in  1868,  passed 
an  act  creating  and  organizing  the  University  of  California,  to  be 
located  upon  the  160  acres  of  land  mentioned.  The  regents  of  the 
university  took  immediate  possession  of  the  160  acres,  the  present 
site  of  the  University  of  California,  and  expended  eight  or  nine 
thousand  dollars  in  improving  the  land  and  preparing  it  for 
buildings.  Some  question  arose  as  to  the  power  of  tiie  trustees  of 
the  College  of  Caiifomia  to  make  the  conveyance.  The  regents 
suspended  any  further  expenditures  and  a  suit  to  quiet  titie  was 
commenced  in  the  superior  court.  A  judgment  was  rendered  sasr 
taining  the  action  of  the  trustees  of  the  College  of  Caiifomia,  and 
confirming  the  titie  in  the  state.  The  court  held  that,  in  the  absence 
of  any  statutory  authority  for  dissolution,  the  trustees  had  the  right 
to  dissolve  and  make  such  disposition  of  the  property  of  the  coU^^e 
as  would  enable  the  state  to  carry  on  a  state  university.*  It  should 
be  observed  that  the  trustees  of  the  college  questioned  their  power 
to  convey  the  160  acres  of  land.    The  action  of  the  legislature  in 

6l    PeopU  V.  President  and  Trustees  of  CoUege  of  CaHfomia.   38  CaL  166. 
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establishing  and  locating  the  state  university  had  had  the  effect 
iai^ely  to  enhance  the  value  of  other  real  estate  belonging  to  the 
college,  and  of  real  estate  generally  in  and  about  Oakland.  The 
suit  was  by  no  means  ex  parte  in  nature.  The  Supreme  Court,  in 
affirming  the  power,  declared  that  it  rested  with  the  president  and 
board  of  trustees  of  the  college  to  decide  whether  public  interest 
would  be  subserved  by  dissolving  the  corporation  and  devoting  its 
property,  after  the  payment  of  its  debts,  to  the  support  of  the  state 
university,  and  that  if  they  acted  in  good  faith,  their  conveyances 
and  transfers  could  not  be  disturbed.  This  opinion  was  delivered 
in  1869. 

State,  ex  rel.  v.  U,  S.  Grant  University,^  is  a  more  recent  case 
^-opmion  rendered  in  1905.  The  question  was  only  incidentally 
involved,  but  the  views  expressed  in  the  opinion  harmonize  with  the 
holdings  of  the  California  and  South  Carolina  courts.  '^The  Grant 
MenM)rial  University"  was  a  Tennessee  corpotation,  which  had  re- 
ceived its  property  through  private  donation.  From  lack  of  suf- 
ficient resources,  it  was  unable  to  carry  on  its  work  satisfactorily. 
In  1892  it  conveyed  its  property  to  the  Freedman's  Aid  and  Soutbr 
em  Educational  Society,  with  the  understanding  that  it  would  be 
conveyed  by  the  grantee  to  the  new  U.  S.  Grant  University,  another 
educational  corporation,  whenever  the  latter  should  become  finan- 
cially able  to  carry  on  both  schools.  At  the  same  time,  the  Grant 
Memorial  University  transferred  its  franchise,  powers  and  privi- 
leges to  the  U.  S.  Grant  University.  Certain  obligations  were 
assumed  at  the  time  by  the  Freedman's  Aid  and  Southern  Educa^ 
tional  Society  and  the  U.  S.  Grant  University,  which  it  was  after- 
wards claimed  were  not  fulfilled.  Accordingly,  a  bill  was  filed  to 
enforce  the  contracts  or,  in  the  alternative,  to  cancel  the  contracts 
and  have  the  property  reconveyed  and  restored  to  the  Grant 
Memorial  University.  The  cause  was  assigned  to  the  court  of 
chancery  appeals,  and  that  court  sustained  a  demurrer  to  the  bill, 
holding  that  the  Grant  Memorial  University  was  not  entitled  to  a 
decree,  either  for  the  enforcement  of  the  contracts  or  for  a  cancella- 
tion of  them,  and  also  that  it  was  not  entitled  to  a  return  of  the 
property.  On  appeal,  the  Supreme  Court  of  Tennessee  held  that 
where  an  educational  corporation  conveys  and  transfers  its  fran- 
chises, powers  and  privileges  to  another  educational  merger  corpora- 
tion, and  conveys  all  its  properties  to  an  educational  aid  or  auxiliary 
corporation,  with  the  provision  and  agreement  that  the  property  is 

7.    llSTcnn.  240. 
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to  be  conveyed  by  the  said  auxiliary  corporation  to  the  educational 
merger  corporation  when  it  shall  be  financially  able  to  operate  and 
carry  on  the  school,  and  upon  its  refunding  to  the  auxiliary  corpora- 
tion the  money  expended  in  payment  of  its  dd)ts  and  delivers  the 
possession  of  the  property  to  the  merger  corporation,  the  convejring 
corporation,  by  such  conveyance,  worked  a  dissolution  and  termi- 
nated its  existence,  and  could  not  maintain  a  suit  for  a  return  of 
the  property.  It  seems  to  have  been  conceded  by  counsel  on  both 
sides,  and  so  viewed  by  the  court,  that  .there  was  nothing  wrong  in 
the  Grant  Memorial  University  surrendering  its  property,  fran- 
chises and  privileges  to  another  educational  institution. 

When  circumstances  and  conditions  are  such  as  to  justify  the 
trustees  of  an  educational  corporation  in  turning  over  its  equip- 
ment and  assets  to  another  corporation  engaged  in  the  same  line  of 
educational  work,  the  writer  is  unable  to  see  why  they  should  be 
required  to  obtain'  first  the  sanction  of  a  court  of  equity  before 
making  the  transfer.  Of  course,  their  good  faith  in  doing  the  act 
is  always  subject  to  review  in  a  court  of  chancery,  and  there  might 
be  restrictions  in  grants,  devises  and  other  instruments  conveying 
title,  concerning  which  the  construction  of  a  court  would  be  very 
desirable;  but  in  a  case  where  construction  of  an  instrument  is  in 
nowise  involved,  and  there  are  no  rights  of  creditors  or  lienors 
involved,  the  trustees,  acting  in  good  faith,  may  proceed  without 
first  obtaining  the  order  of  a  court 
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EDITORIAL  NOTES 


THE  AMERICAN  BAR  ASSOCIATION  MEETING 

The  American  Bar  Association  held  its  thirty-ninth  annual 
meeting  at  Chicago  on  August  30,  31  and  September  1,  1916.  It  is 
the  first  time  that  the  association  has  met  in  Chicago  since  1889 
when  the  attendance  was  only  158.  Since  then  the  association  has 
grown  from  a  few  hundred  members,  mostly  from  the  east  and 
south,  to  over  ten  thousand  members  of  the  bar  of  the  entire 
country. 

The  meetings  of  the  various  subsidiary  and  allied  bodies  of 
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the  American  Bar  Association  were  held  preceding  and  during  the 
sessions  of  the  American  Bar  Association.  It  is  in  these  connected 
bodies  that  the  most  constructive  work  done  in  connection  with  the 
American  Bar  Association  is  accomplished,  and  the  reconmienda- 
tions  of  the  executive  committee  hereinafter  discussed  have  in  mind 
a  further  sectionalizing  of  the  American  Bar  Association  in  order 
still  to  further  facilitate  its  work,  and  make  possible  a  larger  par- 
ticipation upon  the  part  of  the  members  in  the  discussion  upon  the 
various  reports. 

Among  the  meetings  so  held  were  those  of  the  National  Con- 
ference  of  Conmiissioners  on  Uniform  State  Laws,^  the  American 
Institute  of  Criminal  Law  and  Criminology,  including  the  Amer- 
ican Society  of  Military  Law/  the  Judicial  Section,  the  Section  of 
Legal  Education,  the  Comparative  Law  Bureau,  and  the  Section 
of  Patent,  Trade-mark,  and  Copyright  Law. 

This  year  there  was  also  held  a  special  conference  called  by 
the  president  of  the  American  Bar  Association  and  composed  of 
representatives  of  the  American  Bar  Association  and  delegates 
from  state  and  local  bar  associations  whose  recommendations  will 
be  discussed  later. 

The  Association  of  American  Law  Schools  again  failed  this 
year  to  meet  with  the  American  Bar  Association.  We  again  call 
attention  to  the  serious  mistake  being  made  by  the  law  school  teach- 
ers in  failing  to  keep  up  their  contact  in  this  official  way  with  the 
American  Bar  Association.  Such  a  policy,  pursued  over  a  series 
of  years,  will  result  in  their  losing  a  lai*ge  part  of  the  influence  they 
now  have  in  the  American  Bar  Association  upon  questions  of  legal 
education,  and  in  placing  that  influence  in  men  less  worthy  to  exer- 
cise it.  The  legal  educators  of  the  country  will  exert  an  influence  as 
large  in  the  cotmcils  of  the  bar  as  their  service  to  it  warrants;  and 
no  professional  pique  should  prevent  them  from  being  present  at 
and  participating  in  the  great  national  association  of  the  legal  pro- 
fession.* 

The  conference  of  bar  association  delegates  was  held  on  Moo- 
day  preceding  the  meetings  of  the  association,  and  fifty-one  state 
and  local  bar  associations  were  represented.  The  invitation  issued 
by  the  president  of  the  American  Bar  Association  to  the  various 
state  and  local  bar  associations  throughout  the  country,  stated  that 

1.  [These  meetings  will  be  covered  in  subsequent  issues  of  the  Iluwoxs 
Law  Review— Ed.] 

2.  See  editorials,  IX  Ilunois  Law  Review  346|  X  Illimqis  Law  Rb- 
viEW  214. 
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the  conference  was  called  "for  the  purpose  of  bringing  about  a 
closer  relationship,  official  or  otherwise,  between  the  American  Bar 
Association  and  such  other  associations/'  Two  sessions  of  the  con- 
ference were  held  and  there  was  a  general  discussion  of  the  need 
of  a  brger  co-operation  between  the  American  Bar  Association  and 
the  various  state  and  local  bar  associations  if  the  work  of  the  na- 
tional body  was  to  be  made  fully  effective.  There  was  also  a  gen- 
erally expressed  sentiment  that  larger  recognition  should  be  given 
by  the  American  Bar  Association  to  the  work  being  done  in  the 
various  states  by  the  local  associations.  The  Illinois  State  Bar  As- 
sociation was  represented  in  the  conference  by  John  H.  Wigmore, 
of  Northwestern  University  Law  School  and  Nathan  William  Mac- 
Chesney  of  the  Chicago  Bar,  while  the  Chicago  Bar  Association  was 
represented  by  Horace  Kent  Tenney  and  Edgar  Bronson  Tofanan 
of  the  Chicago  Bar. 

The  specific  proposals  before  the  conference  for  action  eman- 
ated from  two  sources;  coming  from  the  executive  committee  of 
the  American  Bar  Association  itself,  and  those  embodied  in  cer- 
tain resolutions  offered  by  the  representatives  of  the  Illinois  Stale 
and  the  Chicago  Bar  Associations.  The  purpose  of  the  amendments 
offered  by  the  American  Bar  Association  executive  committee  for 
the  consideration  of  the  conference  was: 

"To  provide  a  referendum  to  the  members  of  the  association 
upon  questions  affecting  the  substance,  or  the  administration  of  the 
law  whidi  are  of  immediate  practical  importance  to  the  whole  coun- 
try; to  make  the  president  of  each  state  bar  association  ex-officio 
a  member  of  the  general  council,  and  to  make  the  secretary  of  such 
association  ex-officio  member  of  the  local  council  of  the  American 
Bar  Association/' 

These  amendments  were  all  approved  by  the  conference  and 
were  in  turn  approved  by  the  executive  committee  of  the  American 
Bar  Association,  and  recommended  to  the  association  for  adoption, 
and  were  so  adopted. 

The  resolutions  offered  by  Mr.  MacChesney  upon  behalf  of  the 
Illinois  dd^iation  were  as  follows: 

"Resolved,  that  the  constitution  of  the  American  Bar  Associa- 
tion should  be  amended  so  as  to  embody  the  following  provisions: 

"1.  [Membership].  After  January  1,  1918,  every  applicant  for 
membership  shall  be  a  member  of  his  state  bar  association,  if  any 
exists;  provided  that  this  requirement  shall  not  apply  to  a  person 
who  has  been  twenty  years  a  member  of  the  bar  at  tiiat  time. 

"2.  [Dues].  After  January  1,  1918,  the  dues  of  the  association 
shall  be  six  dollars  for  members  who  are  also  members  of  their 
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state  bar  association,  if  any  exists,  and  ten  dollars  for  those  who 
are  not  members  of  their  state  bar  association. 

"3.  s  [Vice-president  and  local  council].  After  January  1.  1918, 
the  vice-president  and  the  members  of  the  local  council  for  each  state 
shall  be  elected  by  the  members  of  the  American  Bar  Association 
for  that  state,  meeting  at  the  time  and  place  of  the  annual  meeting 
of  their  state  bar  association,  if  any. 

"4.  [General  council].  After  January  1,  1918,  the  members  of 
the  general  council  for  each  state  shall  be  elected  by  the  members  of 
the  American  Bar  Association  from  such  state  in  the  same  manner 
as  the  vice-president  and  local  counciL 

'*5.  [State  associations].  In  states  where  no  recognized  state 
bar  association  exists,  the  members  of  the  American  Bar  Association 
for  such  state  shall  be  called  together  by  the  vice-president  for 
such  state  for  the  purpose  of  organizing  such  state  association." 

Of  these  resolutions  the  first,  with  reference  to  "membership/' 
and  the  fifth  with  reference  to  ''state  associations"  were  approved 
by  the  conference ;  while  the  second,  with  reference  to  "dues/'  the 
third  with  reference  to  "vice-president  and  local  council/'  and  the 
fourth  with  reference  to  the  "general  cotmcil"  were  disapproved 
by  the  conference.  Of  the  two  recommendations  approved  by  the 
conference,  the  executive  committee  of  the  American  Bar  Associa- 
tion approved  that  with  reference  to  "state  associations/'  and 
recommended  it  to  the  association  for  adoption,  where  it  was  duly 
adopted,  but  reported  the  proposed  amendment  with  reference  to 
''membership"  to  the  association  with  the  recommendation  that  it 
be  not  adopted,  which  recommendation,  after  some  debate,  was 
adopted  by  the  association. 

The  executive  committee  in  its  report  to  the  association  at  its 
first  session  held  on  Wednesday  morning,  August  30,  also  made 
certain  other  recommendations  which  it  may  be  well  to  consider 
at  this  point.    It  stated : 

"On  the  recommendation  of  the  special  committee  appointed 
under  the  resolution  of  the  association  on  September  2,  1913,  read- 
ing as  follows:  , 

**  'Resolved,  that  a  special  committee  of  five  members  be  appointed 
by  the  president  of  the  association  to  consider  (and  report  to  the 
executive  committee)  what  amendments  to  the  constitution  and  by- 
laws would  be  desirable  with  a  view  to  improving  its  order  of  busi- 
ness, and  extending  its  influence  in  the  profession,  and  in  the  com- 
munity at  large.' 

"The  executive  committee  has  resolved  to  recommend  to  the 
association  certain  amendments  to  the  constitution  and  by-laws.  The 
purpose  of  these  amendments  is  to  make  the  chairman  of  the  gen- 
eral council  a  member  ex-officio  of  the  executive  committee;  to 
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increase  the  number  of  elected  members  of  the  executive  committee 
from  seven  to  eight ;  to  abolish  the  committee  on  judicial  administra- 
tion and  remedial  procedure,  and  the  committee  on  taxation;  to 
make  the  committee  to  suggest  remedies  and  propose  laws  regulating 
procedure,  a  standing  committee;  and  to  provide  for  nomination  to 
election  of  members  at  annual  meetings  by  the  general  council,  in 
the  absence  of  a  majority  of  the  local  council  of  a  state;  and  to 
provide  that  when  committee  reports  have  been  printed  in  the 
journal,  only  an  epitome  thereof  shall  appear  in  the  annual  report." 

The  resolution  above  referred  to  was  that  introduced  at  the 
meeting  in  Montreal  in  1913  and  was  the  resolution  proposed  by 
Mr.  MacChesney  in  which 

"The  executive  committee  inserted  in  the  appointing  resolution, 
when  reporting  it  out,  a  clause  (not  in  the  original  resolution) 
directing  the  committee  on  amendments  to  report  to  the  executive 
committee,  not  to  the  association.  This  provision  was  tmique  in  the 
history  of  our  committees  and  it  enabled  the  executive  committee 
to  hold  in  its  own  hands  the  power  to  suppress  the  report  of  the 
committee  on  amendments,  whenever  made.*** 

It  will  be  noted  that  the  executive  committee  bases  the  above 
recommendation  upon  the  recommendation  of  the  special  com- 
mittee appointed  under  the  above  resolution.  Mr.  Wigmore  deserves 
great  credit  for  the  work  done  by  that  conmiittee,  and  as  stated  by 
a  member  of  the  executive  committee  of  the  American. Bar  Associa- 
tion he  has  "rendered  the  association  and  the  profession  a  great  ser- 
vice by  the  thorough  and  efficient  consideration  which  (he  has) 
given  to  this  matter."  The  executive  committee  does  not,  however, 
it  will  be  noted,  refer  to  the  minority  report  of  that  special  coti- 
mittee,  which  it  refused  to  send  out  for  the  consideration  of  the 
association  as  a  whole.  The  minority  report  contains  many  con- 
structive proposals  worthy  of  consideration  by  the  association  as  a 
whole^  and  but  for  the  public  spirit  of  Mr.  Wigmore,  and  some  f4 
his  associates,  these  suppressed  proposals  would  have  been  entirely 
lost.  Denied  official  consideration,  they  have  at  least  ,now  been 
before  the  membership  in  pamphlet  form,  and  have  affected  the 
feeling  with  reference  to  a  need  for  change  throughout  the  associa- 
tion. The  proposals  contain  nothing  radical.  As  outlined  by  Mr. 
Wigmore, 

3.  The  above  quotation  is  from  an  open  letter  to  the  members  of  the 
American  Bar  Association  by  John  H.  Wigmore,  of  Northwestern  Uni- 
versity Law  School,  in  May,  1916,  protesting  against  the  suppression  of  the 
minority  report,  in  which  he  as  chairman  of  the  committee  on  amendments 
to  the  constitution  and  by-laws,  had  joined. 
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"They  offer  five  general  measures  for  improving  the  organiza- 
tion and  methods  of  the  association,  by  extending  certain  existing 
features.  The  first  two  measures  aim  to  link  up  gradually  the  na- 
tional association  with  the  state  association,  by  providing  merely 
some  personal  touch  between  the  members,  without  affecting  the 
autonomy  of  either.  The  third  aims  to  secure  efficiency  in  the  pro- 
cedure at  the  annual  meeting.  The  fourth  aims  to  make  more  effect- 
ive the  restdts  of  the  annual  meeting's  deliberations.  The  fifth  aims 
to  consolidate  the  management  of  the  publications  of  the  associatioci. 
"The  Proposals  are : 

"1.  Membership.  To  add  to  the  present  qualifications  a  re- 
quirement that  the  applicant  shall  be  a  member  of  hit 
state  bar  association. 
"2.  Officers,  (a)  To  make  the  local  council  in  each  state 
elected  by  the  state  bar  association,  and  the  general  cowt- 
cU  nominated  by  the  local  council,  and  (b)  to  enlarge  die 
local  council  to  seven  or  ten  in  number,  and  the  general 
council  to  two  in  number,  from  each  state. 
"3.  Conduct  of  Meetings.  To  extend  the  present  section  sys- 
tem, by  expanding  the  sections  to  seven,  merging  with 
them  most  of  the  standing  committees,  and  fully  enlarging 
the  membership  of  these  committee-sections;  these  com- 
mittee-sections to  meet  simultaneously  (but  not  at  the 
same  hours  as  a  general  meeting),  for  the  resolution  of 
all  matters  concerning  general  law  and  practice ;  the  busi- 
ness of  each  committee-section  being  prepared  by  a  chair- 
man and  sub-committees,  corresponding  to  the  present 
standing  committee. 
"4.  Promotion  of  Measures.  A  new  officer,  the  legislative 
chairman,  to  be  given  general  supervision  and  responsi- 
bility for  promoting  all  measures  recommended  by  the 
committee-sections. 
"5.  Publication.  To  substitute  a  publications  secretary  (vir- 
tually general  editor)  for  the  present  publication  com- 
mittee." 

The  above  summary  contains  the  general  features  of  the  amend- 
ments proposed  by  the  minority  report  from  the  special  committee 
to  which  reference  has  been  made  above,  and  as  a  matter  of  fact 
was  the  basis  of  the  recommendations  of  the  executive  committee 
mentioned  heretofore  as  well  as  the  rest  of  the  resolutions  approved 
by  die  conference.  They  also  form  the  basis  of  certain  other  pro- 
posed amendments  of  the  by-laws  which  the  executive  committee 
has  formulated  and  presented  to  the  association  in  its  report^  with 
the  recommendation  that  it  be  ordered  printed  in  the  journal  of  the 
association  and  that  it  be  referred  to  the  next  annual  meeting  for 
consideration  by  the  association.  This  suggested  by-law  is  as  fol- 
lows: 
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"The  association  shall  be  divided  into  the  following  commis- 

I.  Jurisprudence  and  Constitutional  Law. 

II.  Substantive,  Customary,  and  Statute  Law. 

III.  Remedies  and  Procedure. 

IV.  Education  and  Ethics. 

V.    International  and  Comparative  Law. 

"Each  commission  to  be  composed  of  all  members  of  the  asso- 
ciation who  shall  thirty  days  before  the  annual  meeting  notify  the 
secretary  of  the  association  in  writing  of  their  wisfi  to  be  assigned 
thereto.  No  member,  however,  to  be  assigned  to  more  than  two 
commissions.  After  a  member  is  once  assigned  to  a  commission 
further  notice  from  him  to  be  tmnecessary  unless  a  change  is  de- 
sired. These  commissions  to  hold  separate  sessions  independently 
of  each  other  immediately  following  the  opening  session  of  the 
association;  and  to  devote  themselves  to  the  consideration  of  ques- 
tions relevant  to  their  respective  divisions.  Each  commission  to 
have  a  chairman  and  secretary,  nominated  by  the  general  council 
aad  elected  by  the  members  of  the  commission  present  at  the  annual 
meetmg.  Each  commission  to  have  the  power  to  appoint  special 
committees  to  prepare  specified  material  for  consideration  or  to 
work  out  in  detail  the  application  of  principles  agreed  upon  by  the 
commission,  and  to  report  to  the  commission  not  later  than  the 
next  ensning  annual  meeting. 

"The  judicial  section  and  the  section  of  l^^al  education  to  be 
continued*  with  authority  for  joint  sessions,  when  desired,  of  the 
judicial  section  and  commission  III  and  of  the  section  of  legal  edu- 
cation and  commission  IV. 

"The  committees  as  now  or  hereafter  constituted  to  be  continued 
and  to  report  to  the  appropriate  commissions  according  to  the  nature 
of  the  subject  reported  upon. 

"The  sessions  of  the  full  association  to  be  three  in  number:      ^ 

(1)  The  opening  session  for  the  customary  formal  proceed- 
ings, reception  of  reports  of  administrative  oi&cers,  and  announce- 
ments of  commission  and  section  meetings. 

(2)  A  business  session  solely  for  action  on  administrative  re- 
ports, election  of  officers,  and  miscellaneous  business. 

(3)  A  deliberative  session,  with  such  adjournments  as  may  be 
found  necessary,  for  the  consideration  of  reports  of  the  several  com- 
missioos  and  sections." 

It  will  ultimately  mean  that  the  fight  going  on  in  the  American 
Bar  Association  for  a  more  representative  organization,  for  a  larger 
effectiveness  in  carrying  out  its  recommendations,  and  for  a  more 
democratic  control  of  its  machinery  of  government,  in  which  Mr. 
Walter  George  Smith  of  Philadelphia,  and  Dean  John  H.  Wigmore 
of  Chicago  have  been  leaders,  has  made  great  progress.  Tlie  execa- 
tfve  committee  is  to  be  congratulated  upon  the  extent  of  the  reccmi- 
mendations  which  they  have  made;  it  is  only  to  be  rq;retted  that 
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they  were  not  made  in  such  a  way  as  to  carry  to  the  association  as 
a  whole  the  conviction  that  the  executive  committee  are  in  sympathy 
with  a  more  den^ocratic  organization ;  and  in  such  a  way  as  to  allay, 
what  the  executive  committee  must  know  is  widespread,  criticism 
directed  at  some  of  the  methods  now  pursued  by  the  small  group 
of  men — ^the  clique  or  machine — ^in  control  of  the  association. 

Following  a  recommendation  of  the  conference  of  bar  associa- 
tion delegates,  the  executive  committee  also  recommended  that  a 

"Special  committee  be  authorized  to  consider  and  report  upon 
the  expediency  of  creating  in  the  American  Bar  Association  a  section 
or  othei?  instrumentality  through  which  the  activity  of  state  and 
local  associations  may  be  aided  in  matters  which  call  for  communica- 
tion, co-operation,  or  common  action  among  them/' 

This  is  undoubtedly  a  step  in  the  right  direction,  but  it  is  re- 
spectfully submitted  that  some  of  the  suggestions  of  the  minority 
report  above  referred  to,  tending  to  bring  about  closer  co-operation 
between  the  American  Bar  Association  and  the  various  state  asso- 
ciations would  accomplish  more  in  that  direction  than  such  a  con- 
ference possibly  can  do,  not  to  mention  the  still  more  radical  course 
pursued  by  the  American  Medical  Association  which  represents  the 
most  effective  form  of  co-operation.  Their  plan  provides  that  aU 
members  of  the  county  medical  societies  are  by  virtue  of  that  fact 
members  of  the  state  societies,  while  the  American  Medical  Asso- 
ciation is  composed  of  all  of  the  members  of  the  various  state  so- 
cieties. This  plan  would  undoubtedly  receive  the  serious  considera- 
tion of  the  American  Bar  Association  but  for  the  fear,  on  the 
part  of  certain  of  its  members  that  it  would  bring  within  the  mem- 
bership of  the  national  association  colored  members  of  certain  of 
the  bar  associations  in  the  north,  not  tQ  speak  of  the  danger  of 
women  being  elected  to  the  American  Bar  Association  under  such 
a  plan.  Until  that  hatmting  fear  ceases  to  be  controlling,  progress 
in  that  direction  cannot  be  expected. 

The  section  of  legal  education,  of  which  Judge  Henry  Stodk- 
bridge  of  the  Court  of  Appeals  of  Maryland  was  chairman,  held 
three  interesting  and  instructive  sessions.  The  two  sessions  on  the 
day  preceding  the  meeting  of  the  American  Bar  Association  were 
largely  devoted  to  the  discussion  of  certain  propositions  submitted 
by  the  conmiittee  on  standard  rules  for  admission  to  the  bar  and 
were  participated  in,  among  others,  by  Charles  L.  McKeehan  of 
Pennsylvania,  William  R.  Vance  of  Minnesota,  John  C.  Rose  of 
Maryland,  and  HoUis  R.  Bailey  of  Massachusetts.    At  the  session 
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on  Wednesday,  August  30,  the  annual  address  was  delivered  by  the 
chairman  of  the  section,  and  was  followed  by  a  paper  on  "The  Law 
School  and  the  Practicing  Lawyer,"  by  Professor  Eldon  R.  James, 
of  Missouri. 

It  has  been  felt  for  some  time  by  those  active  in  this  section 
that  there  should  be  closer  co-operation  between  it  and  the  Associa- 
tion of  American  Law  Schools,  as  well  as  the  conmiittee  on  legal 
education  of  the  association  itself,  and  to  bring  this  about,  on  the 
reconmiendation  of  the  officers  of  the  section,  the  executive  commit- 
tee of  the  American  Bar  Association  recommended,  and  the  asso- 
ciation adopted,  the  following  amendments  of  the  by-laws,  establish- 
ing a  council  of  legal  education  for  the  section  as  follows : 

"Amend  by-law  XIV   (section  of  legal  education)   by  adding 
thereto  the  following  paragraph : 

"There  shall  also  be  a  council  of  legal  education,  composed  of 
seven  members,  the  functions  of  which  shall  be  to  prepare  the  pro- 
gram of  the  section  of  legal  education  for  the  ensuing  meeting,  and 
by  correspondence  and  other  practicable  means  to  enlist  and  increase 
interest  and  participation  in  the  sessions  of  the  section.  The  chair- 
man and  the  secretary  of  the  section,  the  last  two  peceding  ex-  ' 
chairmen  thereof  (being  respectively  members  of  the  association), 
and  the  chairman  of  the  committee  on  legal  education  of  the  asso- 
ciation shall  be  ex-ofiicio  members  of  the  council;  and  the  chairman 
of  the  section,  at  or  as  soon  after  the  annual  meeting  as  may  be 
shall  appoint  as  the  other  members  of  i!tit  council,  a  member  of  one 
of  the  law  faculties  represented  in  the  association  of  American  Law 
Schools  and  a  member  of  one  of  the  state  boards  of  bar  examiners, 
such  appointed  members  to  serve  until  the  close  of  the  annual  meet- 
ing succeeding  their  appointment.  The  chairman  shall  also  fill 
vacancies  in  the  cotmcil/' 

It  is  hoped  that  this  action  will  bring  the  section  into  more  vital 
relation  with  the  law  schools  of  the  country  and  with  the  boards  of 
law  examiners,  as  well  as  greatly  increase  the  interest  in  the  woik 
which  the  section  has  been  doing. 

The  meeting  of  the  judicial  section  which  opened  with  a  dinner 
on  the  evening  preceding  the  American  Bar  Association,  was  the 
most  successful  yet  held.  Its  sessions  were  presided  over  by  the 
chairman  of  the  section,  Honorable  Orrin  N.  Carter,  of  the  Su- 
preme Court  of  Illinois,  who  also  acted  as  toastmaster  at  the  din- 
ner Qoser  sympathy  with  members  of  the  bar  on  the  part  of  the 
judiciary  of  the  country  as  a  means  of  humanizing  the  legal  ma- 
chinery of  the  nation  was  urged  by  former  President  Taft,  Justice 
Mahlon  Pitney,  and  president  Elihu  Root 
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President  Root  said: 

"It  is  important  for  a  judge  to  know  the  law.  It  is  important 
that  he  should  know  enough  to  find  out  what  the  law  is  in  a  partic- 
ular case,  but  it  is  more  important  that  he  have  the  spirit  of  the 
law — ^the  spirit  which  makes  justice  and  liberty  one. 

"It  is  also  important  that  he  know  life.  A  little  humanizing 
must  reach  the  judges  as  well  as  the  lawyers.  Too  many  of  them 
feel  a  little  withdrawn  from  the  ordinary,  and  too  dignified." 

Among  others  who  spoke  at  the  dinner,  were  Chief  Justice 
John  B.  Winslow  of  Wisconsin,  former  Solicitor-General  Frederick 
W.  Lehmann  of  Missouri,  and  John  Barton  Payne  of  Chicago. 

The  main  business  session  of  the  judicial  section  held  on  the 
afternoon  of  the  first  day  of  the  American  bar  meeting  was  opened 
with  an  address  of  welcome  by  Charles  S.  Cutting,  president  of  the 
Chicago  Bar  Association,  and  followed  by  a  brief  address  by  Elihu 
Root,  president  of  the  American  Bar  Association.  These  were  fol- 
lowed by  addresses  by  Mahlon  Pitney,  Associate  Justice  of  the 
United  States  Supreme  Court,  and  John  W.  Davis  of  West  Virgin- 
ia, Solicitor-General  of  the  United  States- 

The  judicial  section  is  now  thoroughly  established  as  a  part  of 
the  work  being  done  by  the  American  Bar  Association  and  a  large 
share  of  the  credit  for  this  belongs  to  Judge  Orrin  N.  Carter  of  the 
Illinois  Supreme  Court,  who  has  acted  as  chairman  of  the  section 
from  its  beginning.  Credit  for  its  inception  belongs  to  Thomas  W. 
Shelton  of  Virginia,  who  was  chairman  of  the  committee  which 
originated  the  section. 

In  addition  to  the  various  allied  bodies  to  which  reference  has 
been  made  above  as  having  been  held  in  connection  with  the  Amer- 
ican Bar  Association,  there  was  held  in  Chicago  at  the  same  time 
the  meeting  of  the  National  Association  of  Attomesrs-General. 
Among  the  speakers  at  this  meeting  was  George  W.  Widcersham, 
former  Attorney-General  of  the  United  States.* 

At  the  first  meeting  of  the  American  Bar  Association,  Wed- 
nesday, August  30,  at  10  o'clock,  Edward  F.  Dunne,  the  governor  of 
Illinois,  was  presented  to  the  chairman  by  Albert  D.  Early,  president 
of  the  Illinois  State  Bar  Association  and  gave  the  address  of  wel- 
come. Governor  Dunne  was  followed  by  Elihu  Root  of  New  York, 
president  of  the  American  Bar  Association,  who  gave  the  presi- 
dential address  on  the  subject  of  "Public  Service  by  the  Bar." 

4.     [This  address  by  Attorney-General  Wicker  sham  will  appear  in  the 
next  nmnber  of  the  Illinois  Law  Review. — Ed.] 
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This  address  deserves  careful  perusal  by  all  those  who  believe 
that  the  bar  should  fulfill  a  public  duty  as  well  as  furnish  a  means 
of  private  livlihood.  It  should  help  too  toward  the  abandonment 
of  the  Bourbon  attitude  of  certain  of  the  great  law  schools  of  the 
country,  and  a  wider  recognition  and  adoption  of  the  work  now 
being  done  by  certain  legal  scholars,  notably  such  as  Ernst  Freund 
of  the  University  of  Qiicago,  and  William  Draper  Lewis  of  Penn- 
sylvania, whose  splendid,  progressive  service  in  the  cause  of  the 
contemporary  legislatiop  is  receiving  widespread  recognition,  and  is 
doing  much  to  arouse  the  bar  to  its  need  of  wider  study  of,  and 
greater  participation,  in  this  important  subject. 

No  law  school  which  confines  its  instruction  to  the  formal  tech- 
nical study  of  the  law  is  doing  its  duty  to  the  community,  or  is 
fitting  its  graduates  for  constructive  service  to  the  nation ;  and  the 
practitioner  who  fails  to  get  the  larger  point  of  view  early  in  his 
career  will  live  to  feel  a  sense  of  futility  in  his  professional  life,  and 
to  resent  the  lack  of  opportunity  which  might  have  been  his  for 
really  constructive  work,  if  his  attention  had  been  directed  that 
way  by  his  legal  training. 

No  one  responsible  for  the  courses  of  any  of  our  leading  law 
schools  has  perhaps  grasped  the  significance  of  this  demand  more 
fully  than  has  Dean  Wigmore  of  Northwestern  University,  and  the 
plans  there,  now  maturing,  to  carry  out  this  obligation  to  the  Bar 
and  to  the  community  as  a  whole,  are  worthy  of  the  study  and 
emulation  of  other  leaders  of  legal  education  in  this  country. 

Mr.  Root  in  opening  his  address,  said : 

"One  of  the  most  striking  effects  of  the  great  war  is  the  extra- 
ordinary increase  of  national  efficiency  which  has  followed  the  spur 
of  necessity.  All  over  Europe  among  the|  struggling  nations  the 
virile  and  simple  virtues  have  emerged  from  beneath  habits  of  selfish 
indifference.  Industry,  inventive  cncrgyj  thrift,  self-denial,  accept- 
ance of  discipline,  subordination  of  individual  preferences  to  the 
general  judgment,  loyalty  to  ideals,  devotion  to  country  and  will- 
ingness to  make  sacrifices  for  her  sake  have  become  general.  A 
new  gospel  of  patriotic  service  has  replaced  the  cynicism  of  privilege 
and  personal  advantage." 

After  tracing  the  effect  which  this  must  necessarily  have  upon 
the  United  States,  not  alone  along  the  lines  of  military  organization 
and  discipline,  but  in  every  phase  of  life,  particularly  upon  a  need  of 
change  of  the  individual  attitude  toward  the  government,  he  said, 

"Too  many  of  us  have  forgotten  that  not  only  eternal  vigilance 
but  eternal  effort  is  the  price  of  liberty.    Our  minds  have  been  filled 
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with  the  assertion  of  our  rights  and  we  have  thought  little  of  our 
duties.  The  chief  element  of  strength  which  the  nations  of  Europe 
are  acquiring  is  the  spirit  of  their  people,  who  have  learned  a  new 
loyalty  of  devotion  and  sacrifice  for  their  country.  In  a  world  where 
that  spirit  prevails  the  United  States  will  slip  back  in  the  race  un- 
less we,  too,  have  a  new  birth  of  loyalty  and  devotion." 

He  then  commented  upon  the  fact  that  national  strength  re- 
quires a  spirit  of  solidarity  among  the  people  of  the  nation,  that 
jealousy  among  the  different  sections  of  society  in  the  country  must 
be  done  away  with  if  the  forces  of  the  nation  are  not  to  be  wasted 
by  internal  controversy.  Turning  to  particular  needs  of  the  legal 
profession  he  commented  upon  the  great  economic  waste  and  said, 

"There  is  no  country  in  the  world  in  which  the  doing  of  justice 
is  burdened  by  such  heavy  overhead  charges  or  in  which  so  great 
a  force  is  maintained  for  a  given  amount  of  litigation.  The  delays 
of  litigation,  the  badly  adjusted  machinery,  and  the  technicalities 
of  procedure  cause  enormous  waste  of  time  on  the  part  of  witnesses 
and  jury  panels  and  parties.  The  ease  with  which  admission  to  the 
bar  is  secured  in  many  jurisdictions  and  the  attraction  of  a  career 
which  affords  a  living  without  manual  labor  has  crowded  the  bar 
with  more  lawyers  than  are  necessary  to  do  the  business.  •  Of  the 
114,000  lawyers  in  the  United  States  according  to  the  census  of  1910, 
a  very  considerable  part  are  not  needed  for  the  due  administration 
of  justice." 

Continuing,  he  said: 

"We  perform  indeed  a  necessary  service  for  the  community; 
and  to  the  extent  of  that  necessary  service  we  contribute  towards 
the  production  of  all  wealth  and  die  effectiveness  of  all  energy  in 
the  community,  and  we  take  toll,  rightly,  from  all  the  property  and 
business  in  the  community  for  the  service.  Superfluous  lawyers, 
however,  beyond  the  number  necessary  to  do  the  law  business  of 
the  country,  are  mere  pensioners  and  drags  upon  the  community 
and  upon  all  sound  economic  principles  ought  to  be  set  to  some 
other  useful  work." 

Mr.  Root  then  commented  upon  the  defects  in  the  Americas 
administration  of  justice,  stating  that  the  underlying  cause  of  the 
defective  administration  is  that  we  proceed  upon  a  false  assumption 
as  to  our  true  relation  to  judicial  proceedings,  and  said, 

''Unconsciously,  we  all  treat  the  business  of  administering  justice 
as  something  to  be  done  for  private  benefit  instead  of  treating  it 
primarily  as  something  to  be  done  for  the  public  service.  The  ad- 
ministration of  law  is  affected  by  that  same  general  attitude  .  .  . 
in  which  citizens  think  about  what  they  are  going  to  get  out  of 
their  country  instead  of  thinking  what  they  can  contribute  to  their 
country." 
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He  then  showed  how  this  attitude  was  the  natural  outgrowth 
of  our  political  system  with  its  highly  developed  accent  upon  in- 
dividual rights  and  urged  the  necessity  of  larger  groups  of  men 
who  would  consider  the  interests  of  the  community  first  He  then 
dwelt  upon  the  necessity  of  adequate  education  and  training  for  the 
bar,  calling  attention  to  the  great  loss  of  time  upon  the  part  of  the 
courts  due  to  badly  trained  and  inefficient  lawyers  and  said, 

''There  is  another  evil  arising  from  defective  education.  These 
half-trained  practitioners  have  had  little  or  no  opportunity  to  be- 
come imbued  with  the  true  spirit  of  the  profession.  That  is  not 
the  spirit  of  mere  controversy,  of  mere  gain,  of  mere  individual 
success.  To  the  student  of  the  law,  there  come  from  Hortensius, 
and  Cicero,  and  Malesherbes,  and  De  Seze,  and  Erskine,  and  Adams, 
from  all  the  glorious  history  of  the  profession  of  advocacy,  great 
traditions  and  ethical  ideals  and  lofty  conceptions  of  the  honor  and 
dignity  of  the  profession,  of  courage  and  loyalty  for  the  main- 
tenance of  the  law  and  the  liberty  that  it  guards.  It  is  to  a  bar 
inspired  by  these  traditions,  imbued  with  this  spirit,  not  commercial- 
ized, not  playing  a  sordid  game,  not  cunning,  and  subtle,  and  techni- 
cal, or  seeking  unfair  advantage — a  bar  jealous  of  the  honor  of  the 
profession  and  proud  of  its  high  calling  for  the  maintenance  of 
justice — ^that  we  must  look  for  the  effective  administration  of  the 
law." 

G>ntinuing,  he  said : 

"The  rights  of  thq  people  of  the  United  States  to  have  an 
effective  administration  of  the  law  require  that  the  standards  of  the 
best  law  schools  shall  be  applied  to  determine  the  right  to  member- 
ship in  the  bar  .  .  ." 

And  that 

"No  untrained  lawyer  is  entitled  to  impair  the  efficiency  of  the 
great  and  costly  machinery  which  the  people  of  the  country  provide, 
not  for  the  benefit  of  lawyers  but  for  the  administration  of  the  law." 

Mr.  Root  then  traced  the  reasons  for  the  failure  of  the  bar  to 
realize  fully  its  public  duty,  commented  upon  the  tendency  of  legis- 
lation with  reference  to  the  limitation  of  the  authority  of  the  bench 
as  indicating  the  same  point  of  view,  and  particularly  upon  the 
provisions  found  in  many  states  which  prohibit  the  judge  from 
expressing  any  opinion  to  the  jury  upon  questions  of  fact,  and  that 
many  of  the  evil  results  of  the  absurdly  technical  procedure  which 
obtains  in  many  states  really  come  from  intolerance  of  judicial 
control  over  the  business  of  the  courts.    He  said, 

"A  clearer  recognition  of  the  old  idea  that  the  state  itself  has 
an  interest  in  judicial  procedure  for  the  promotion  of  justice,  and  a 
more  complete  and  unrestricted  control  by  the  court  over  its  own 
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procedure  would  tend  greatly  to  make  the  administration  of  justice 
more  prompt,  inexpensive  and  e£Eective;  and  this  recognition  must 
come  from  the  bar  itself." 

Mr.  Root  then  traced  the  development  of  the  common  lavr  and 
the  need  that  the  bar  should  think,  not  merely  in  terms  of  law,  but 
in  terms  of  jurisprudence;  commented  upon  the  changes  in  indus- 
trial conditions  making  necessary  a  new  view  of  the  law  as  a  whole, 
and  upon  the  creation  and  development  of  administrative  law  with 
its  change  of  machinery,  remedies  and  necessary  safeguards  from 
the  old  methods  of  regulation  by  specific  statutes  enforced  by  the 
courts ;  and  dwelt  upon  the  fact  that  the  development  of  the  law  and 
institutions  does  not  follow  the  line  of  pure  reason  or  demands  of 
scientific  method,  but  is  determined  by  the  needs  and  conditions  of 
the  people,  out  of  which  it  grows  from  day  to  day;  and  called  at- 
tention to  the  danger  of  ''swift  and  easy  reform  which  may  relieve 
(the  community)  of  the  burdensome  task  of  self  control  by  the  ex- 
ercise of  compulsion  on  someone  else." 

Mr.  Root  then  traced  the  development  of  national  power  and 
spoke  of  the  tendency  to  break  down  the  carefully  adjusted  distribu- 
tive powers  between  the  national  and  state  governments.*    He  said : 

"The  central  principle  of  our  system  of  government  is  in  the 
proposition  that  every  man  has  a  right  to  full  and  complete  individ- 
ual liberty,  limited  only  by  the  equal  liberty  of  every  other  man. 
From  that  right  all  others  are  deduced;  the  right  to  life,  to  prop- 
erty, to  the  pursuit  of  happiness,  are  its  corollaries.  Our  whole  sys- 
tem of  law  is  in  its  essence  only  the  enforcement  of  the  reciprocal 
limitations  of  individual  liberty.  It  is  a  compulsion  upon  me  to  limit 
my  liberty  by  yours  and  upon  you  to  limit  your  liberty  by  mine. 
The  justification  of  all  laws  and  customs  which  constrain  human 
conduct  is  that  they  are  necessary  and  appropriate  for  the  preserva- 
tion of  the  liberty  of  others.  Whatever  law  passes  beyond  that 
limit  and  seeks  to  impose  upon  the  individual  the  ideas  of  others  as 
to  what  his  conduct  should  be,  whether  to  subserve  the  interests  of 
others  or  to  conform  to  their  prejudices  or  to  their  ideas  of  pro- 
priety or  wisdom,  even  though  those  others  may  constitute  an  over- 
whelming majority  of  the  whole  community,  is  a  violation  of  the 
principles  upon  which  our  government  was  formed;  is  not  the  just 
exercise  of  governmental  power,  but  is  essential  tyranny." 

He  then  pointed  out  the  part  which  the  bar  must  play  in  the 
great  work  of  the  coming  years  in  making  the  necessary  readjust- 
ments and  closed  with  a  plea  to  the  lawyers  of  the  United  States 

5.  See  Address,  "Uniform  State  Laws — ^A  Means  to  Efficiency  Con- 
sistent with  Democracy,"  by  Nathan  William  MacChesney,  Illinois  State 
Bar  Association  Reports,  1916. 
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"to  enlarge  (the)  membership  (of  the  American  Bar  Association), 
to  improve  its  procedure,  to  increase  its  scope  and  efficiency,  to 
strengthen  its  authority  and  its  appeal  in  the  real  life  of  our  time — 
these  are  steps  by  which  the  lawyers  of  all  the  states  may  rise  to  the 
high  level  of  patriotic  duty  and  a  dignity  of  service  worthy  of  a  true 
American  bar." 

The  address  of  the  president  was  followed  by  the  reports  of  the 
treasurer,  of  the  executive  committee,  which  has  been  commented 
upon  above,  and  of  the  secretary,  which  showed  that  seven  hundred 
and  ninety-three  members'  had  been  elected  to  membership  in  the 
association  since  the  last  annual  meeting. 

The  second  session  of  the  association,  held  in  the  evening,  was 
presided  over  by  a  former  president  of  the  association,  Frank  B. 
Kellogg  of  Minnesota,  and  was  addressed  by  Lindley  M.  Garrison, 
former  Secretary  of  War. 

The  recommendation  of  the  executive  committee  above  re- 
ferred to,  that  the  resolution  (requiring  after  January  1,  1918  mem- 
bership in  the  state  bar  associations  as  a  prerequisite  to  membership 
in  the  American  Bar  Association),  presented  by  the  representatives 
of  the  Illinois  State  Bar  Association  to  the  conference  of  bar  asso- 
ciation delegates,  and  recommended  by  them,  but  reported  by  the 
executive  committee  to  the  association  with  the  recommendation  that 
it  be  not  adopted,  was  called  up  as  a  special  order  of  business  fol- 
lowing the  address  by  Mr.  Garrison.  It  was  debated  at  length. 
Among  those  taking  part  in  the  discussion  were  Nathan  William 
MacChesney  of  Illinois,  in  favor  of  the  resolution,  and  Chief  Jus- 
tice Charles  N.  Potter  of  Wyoming,  against  it.  The  recommenda- 
tion of  the  executive  committee  was  sustained. 

The  evening  session  was  followed  by  a  reception  in  the  gal- 
leries of  the  Art  Institute  given  by  the  Illinois  State  Bar  Associa- 
tion and  the  Chicago  Bar  Association  to  president  and  Mrs.  Root, 
and  the  members,  and  guests  of  the  American  Bar  Association. 
The  setting  for  the  reception  recalled  the  brilliant  receptions  of  the 
.association  held  at  Montreal  in  1913  in  the  Art  Gallery  there,  and 
in  Washington  in  1914  in  the  Pan  American  Union  Building  by  the 
Supreme  Court  of  the  United  States. 

The  third  session,  presided  over  by  a  former  president  of  the 
association,  Frederick  W.  Lehmann  of  Missouri,  was  devoted  to  the 
reports  of  standing  and  special  conmiittees-* 

6.    See  2  American  Bar  Association  Journal,  381. 
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Some  of  the  more  impprtant  committee  reports  considered  and 
adopted  were  the  following: 

The  committee  on  jurisprudence  and  law  reform,  by  its  chair- 
man, William  L.  Putnam,  again  referred  to  the  Keedy  bill  to  regu- 
late expert  testimony,^  but  recommended  that  consideration  be  post- 
poned until  the  next  annual  meeting. 

The  committee  on  commerpe,  trade  and  commercial  law,  by  its 
chairman,  Francis  B.  James,  reviewed  the  history  of  national  l^s- 
lation  on  bills  of  lading  and  called  attention  to  the  resolution  adopted 
at  the  last  annual  meeting  of  the  association  asking  the  executive 
committee  to  authorize  the  committee  on  commercial  law  to  employ 
a  draftsman  to  prepare  a  draft  of  a  bill  codifying  the  law  covering 
the  reciprocal  rijg^hts,  duties,  and  obligations  of  conunon  carriers 
and  shippers  in  interstate  and  foreign  commerce,  upon  which  the 
executive  committee  of  the  association,  however,  acted  adversely. 

It  dealt  with  the  creation  of  the  Federal  Trade  Commission 
and  suggested  it  might  be  well  for  it  to  conduct  ex  parte  hearings 
and  render  opinions  thereon,  as  is  now  done  by  the  Interstate  0>m- 
merce  G>mmission. 

The  committee  also  listed  and  commented  upon  the  various  bills 
introduced  in  Congress  during  the  last  session  intended  to  repeal 
the  bankruptcy  act,  and,  consistent  with  the  settled  policy  of  the 
American  Bar  Association,  recommended  that  all  such  bills  should 
be  defeated. 

The  committee  also  called  attention  to  a  proposed  amendment 
of  section  17  of  the  bankruptcy  act,  known  as  Danforth  H.  R. 
12195,  originally  introduced  on  February  24,  1916,  at  the  first  ses- 
sion of  the  64th  Congress.  The  report  of  the  House  Conmiittee, 
made  March  6,  1916,  as  House  Report  No.  299,  64th  Congress,  con- 
tained this  amendment  which  provided  for  denial  of  discharge  to  a 
bankrupt  from  liability  incurred  "for  breach  of  promise  of  mar- 
riage accompanied  by  seduction."  The  committee  recommended 
the  passage  of  this  bill. 

The  committee  on  international  law,  by  its  chairman,  Charles 
Noble  Gregory,  submitted  a  table  of  the  principal  international 
events  occurring  since  the  last  annual  meeting  of  the  association 
and  expressed, 

"Its  earnest  hope  that  the  efforts  T)f  the  United  States  govern- 
ment to  maintain  in  full  force  the  pre-existing  rules  of  international 
law  for  the  protection  of  the  rights  of  non-combatants,  and  of  the 

7.    See  X  Illinois  Law  Review,  218. 
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persons,  and  the  property  of  neutrals  upon  the  high  seas  may  be 
crowned  with  success,  and  that  these  rights,  so  important  for  the 
welfare  of  mankind,  may  remain  assured  and  unabridged.  It  wel- 
comes the  responsible  utterances  of  all  parties  to  the  great  European 
war  recognizing  and  acknowledging  such  rights,  and  congratulates 
our  goTemment  on  having  obtained  such  definite  declarations." 

The  Committee  also  urged, 

"That  the  rules  of  international  justice  and  humanity  established 
by  custom  or  agreement  ought  not  to  be  omitted  in  the  requirements 
for  legal  degrees  or  for  admission  to  practice  at  the  bar ;" 

and  recommended  that  it  should  be  required  in  the  courses  of  the 
law  schools  and  as  a  required  topic  in  examinations  for  admission 
to  the  bar. 

The  committee  on  patent,  trademark  and  copyright  law,  by 
Robert  H.  Parkinson,  its  chairman,  reviewed  its  services  in  bring- 
ing to  the  attention  of  the  legislators  such  considerations  as  might 
aid  them  in  determining  the  merit  or  demerit  of  the  bills  before 
them  and  in  contributing,  so  far  as  possible,  toward  informing  them 
concerning  the  practical  effect  of  those  which  the  committee  re- 
garded as  especially  mischievous. 

The  committee  called  attention  to  an  amendment  proposed  to 
the  Trademark  Act,  known  as  H.  R.  380,  introduced  December  6, 
1915,  and  S.  666,  introduced  December  7,  1915,  which  would  insert 
in  the  list  of  marks  prohibited  from  registration  in  paragraph  (b). 
Section  5,  after  "emblem" — 

"Or  the  name  of  any  church,  religious  denomination  of  society, 
or  the  name  by  which  any  church,  religious  denomination  or  society 
is  commonly  known  or  called," 

and  recommended  its  enactment.  This  seems  only  fair  and  decent, 
as  no  commercial  organization  has  a  right  to  exploit  the  patriotic 
or  religious  sentiments  of  the  people  for  its  own  selfish  commercial 
aggrandizement. 

The  committee  also  listed  the  various  bills  of  special  interest 
in  that  field  and  made  various  recommendations  with  reference 
thereto. 

The  committee  on  insurance  law  reported  upon  the  preparation 
of  a  proposed  code  of  laws  regulating  insurance  which  had  been 
prepared  under  a  resolution  of  the  association  passed  in  1913  to  co- 
operate with  the  Senate  and  House  Committees  of  Congress  on  the 
District  of  Columbia  in  formulating  a  model  insurance  code  for  the 
District  of  Columbia,  with  a  view  that  such  code,  when  approved 
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by  the  association  and  enacted  into  law  by  Congress,  might  be 
adopted  by  the  several  states. 

It  would  seem  that  this  method  of  handling  the  subject  of  uni- 
form insurance  legislation  is  an  undesirable  one,  as  the  subject 
could  be  better  handled  with  a  larger  chance  of  successful  passage 
in  the  various  states  if  prepared  under  the  direction  of  and  given 
endorsement  by  the  National  Conference  of  Commissioners  on  Uni- 
form State  Laws. 

The  committee  stated  that  it  had  completed  to  its  satisfaction 
most  of  the  provisions  of  the  proposed  code,  but  the  provisions  regu- 
lating mutual  fire  insurance  and  those  regulating  inter-insurance 
and  some  other  provisions  have  not  been  completed,  and  recom- 
mended that  it  be  authorized  to  continue  the  work  of  the  proposed 
model  code  for  the  regulation  of  insurance  in  the  District  of 
.Columbia,  in  accordance  with  the  above  resolution. 

The  committee  on  uniform  state  laws,  by  Charles  Thaddeus 
Terry,  its  chairman  and  a  former  president  of  the  National  Con- 
ference of  Commissioners  on  Uniform  State  Laws,  dwelt  upon  the 
care  with  which  the  various  uniform  acts  had  been  prepared  under 
the  direction  of  the  National  Conference  of  Commissioners  on  Uni- 
form State  Laws  and  the  respect  to  which  the  recommendations  of 
the  committee,  which  were  based  upon  the  work  of  the  national 
conference,  were  therefore  entitled. 

The  committee  traced  some  of  the  achievements  in  this  field, 
called  attention  to  its  great  importance,  and  reconmiended  a  thor- 
oughgoing approval  of  the  work  being  done,  and  the  contribution 
pf  the  utmost  influence  and  counsel  in  the  matter,  and  asked  the 
support  of  the  association  by  the  adoption  of  the  following  reso- 
lution : 

-  "Resolved,  That  the  uniform  land  registration  act,  the  uniform 
foreign  probate  act,  and  the  uniform  flag  act,  having  been  heretofore 
approved  and  recommended  by  the  (National)  Conference  of  Com- 
missioners on  Uniform  State  Laws,  be,  and  the  same  are,  hereby 
approved  by  this  body,  and  recommended  to  the  legislatures  of  the 
various  states  for  enactment  into  law." 

Copies  of  the  above  acts  were  attached  to  the  report.^ 
The  committee  on  professional  ethics,  by  Charles  A.  Boston, 
its  chairman,  gave  an  interesting  and  illuminating  review  of  the 

8.  For  full  discussion  of  this  subject  see  president's  address,  Illinois 
State  Bar  Association,  June  1,  1916,  on  "Uniform  State  Laws— A  Means  to 
Efficiency  Consistent  with  Democracy,"  by  Nathan  William  MacChesney. 
See  also  III  Illinois  Law  Review  512,  V  Ilunois  Law  Review  521.  VIII 
Illinois  Law  Review  518. 
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progress  (which  is  not  entirely  satisfactory  to  the  conunittee)  being 
made  in  the  enforcement  of  higher  standards  at  the  bar.  There 
appear  to  be  approximately  six  hundred  and  seventy-five  state  and 
local  bar  associations  in  the  United  States  and  its  dependencies  from 
which  the  committee  endeavored  to  get  some  co-operation  m  its 
woiic,  but  out  of  diis  number  it  only  received  replies  from  two  hun- 
dred and  twenty-two.    The  committee  states, 

"The  value  of  legal  ethics  lies  not  so  much  in  coaventional 
etiquette,  whatever  the  practical  advantages  in  that  respect  may  be, 
but  in  the  public  necessity  which  should  and  does  demand  that  the 
bar  be  composed  of  men  who  do  not  abuse  their  ofl^  and  privileges 
to  the  great  detriment  of  the  due  administration  of  justice.** 

The  committee  also  called  attention  to  the  resolution  passed  by 
the  National  Credit  Men's  Association  asking  for  a  more  vigorous 
prosecution  of  dishonest  attorneys,  and  gave  the  details  of  the 
splendid  work  being  done  by  the  association  of  the  bar  of  the  state 
of  New  York  and  the  New  York  County  Lawyers'  Association. 
We  would  suggest  that  similar  credit  might  be  given  to  the  Chicago 
Bar  Association,  which  is  likewise  doing  very  efficient  work  in  this 
field.  ^  It  also  comments  upon  the  growing  interest  in  the  canons  of 
professional  ethics  as  published,  and  upon  their  use  as  a  basis  for 
examinations  in  legal  ethics.  We  would  suggest  that  the  committee 
might  well  give  consideration  to  making  the  canons  more  available, 
and  for  this  purpose  have  attached  to  them  a  proper  topical  index 
as  has  been  done  by  the  Illinois  State  Bar  Association,  which  pub- 
lishes each  year  the  American  Bar  Association  canons  of  ethics  in  its 
annual  volume,  together  with  a  topical  index*  analyzing  them  for 
the  use  of  the  reader.  The  so-called  topical  index  originally  ap- 
pearing in  connection  with  the  American  Bar  Association  canons 
was  in  fact  a  mere  table  of  contents  and  is  not  satisfactory  for  teach- 
ing purposes. 

The  committee  on  noteworthy  changes  in  statute  law,  by  Thom- 
as I.  Parkinson,  its  chairman,  presented  an  elaborate  and  valuable 
report  which  should  be  read  and  studied  with  care  by  every  lawyer 
who  is  desirous  of  keeping  in  touch  with  the  growth  of  statute  law 
in  this  country.  The  committee  calls  attention  to  the  fact  that  in 
this,  an  off-legislative  year,  in  which  only  eleven  legislatures  held 
regular  sessions,  there  were  introduced  at  regular  sessions  al<Hie 
nearly  fifteen  thousand  bills,  while  more  than  ten  thousand  bills 

9.    Prepared  by  Nathan  William  MacChesney   for   the  University   of 
Illinois  College  of  Law. 
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had  been  introduced  in  the  present  Congress.    The  committee,  how- 
ever, cautions  against  hasty  generalization  on  this  subject  by  sajring, 

"We  must  not,  however,  be  misled  by  mere  numbers,  for  some 
of  these  bills  are  duplicates  or  relate  to  the  same  subject,  a  very 
large  number  provide  detailed  and  unimportant  amendments  to 
existing  law,  and  not  a  few  are  nebulous  proposals  intended  rather 
as  educational  propaganda  for  reforms  barely  on  the  horizon  than 
as  possible  statutes."^® 

Among  the  reports  of  the  special  committees  presented  and 
adopted  were  the  following: 

The  committee  on  uniform  judicial  procedure  by  Thomas  W. 
Shelton,  its  chairman,  reported  that  the  sentiment  in  favor  of  th^ 
modernization  and  uniformity  of  the  procedure  of  the  courts  and  of 
judicial  procedure  had  crystallized  into  a  fixed  and  organized  cam- 
paign, and  stated  that, 

"The  legislature  of  the  state  of  Virginia  (had)  unanimously 
vested  in  the  Supreme  Court  of  Appeals  of  that  state  the  necessary 
power  to  prepare  and  put  into  effect  a  system  of  rules  in  place  of 
the  common  law  practice  modified  by  statute  that  had  been  in  vogue 
a  hundred  years.  The  court  will,  it  is  hoped,  adopt  the  proposed 
new  federal  rules  as  soon  as  they  are  prepared  under  proper  au- 
thority from  Congress." 

.The  committee  also  reported  that  in  compliance  with  the  reso- 
lution of  the  association  it  had  presented  briefs  and  arguments  to 
the  special  committee  of  the  Senate  having  under  consideration 
"Judicial  Code  No.  2,"  that  the  objectionable  features  of  depriving 
the  judge  of  the  power  of  directing  a  verdict  in  suitable  cases  and 
of  "summing  up"  the  evidence  were  eliminated,  and  that  the  name 
had  been  changed  to  "Practice  Code."  The  power  of  the  Supreme 
Court  remains  the  same  as  it  was  under  Section  914,  R.  S. 

The  committee  renewed  its  recommendation  that  the  legisla- 
tures of  the  various  states  be  requested  to  appropriate  $150  per  an- 
num for  the  traveling  expenses  of  a  judicial  representative  to  the 
annual  meeting  of  the  judicial  section. 

The  committee  to  suggest  remedies  and  formulate  proposed 
laws  to  prevent  delay  and  unnecessary  cost  in  litigation,  by  Everett 
P.  Wheeler,  its  chairman,  reviewed  the  history  of  its  reformed 
procedure  bill,  traced  the  development  of  practice  in  jury  trials  and 
presented  a  series  of  resolutions  with  reference  to  the  proposed 

10.  For  valuable  discussion  on  this  subject  see  address  by  Prof.  Edward 
H.  Warren  of  the  Harvard  Law  School,  before  the  Illinois  State  Bar  As- 
sociation, December  29,  1915,  on  the  "Welter  of  Decisions,"  X  III.  Law  Rk- 
472. 
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practice  code  (S.  1412)  with  reference  to  this  reformed  procedure 
bill,  which  is  as  follows, 

''No  judgment  shall  be  set  aside  or  reversed,  nor  shall  a  new 
trial  be  granted  by  any  court  of  the  United  States  in  any  case,  civil 
or  criminal,  on  the  ground  of  misdirection  of  the  jury  or  the  im- 
proper admission  or  rejection  of  evidence,  or  for  error  as  to  any 
matter  of  pleading  or  procedure,  unless  in  the  opinion  of  the  court 
to  which  application  is  made,  after  an  examination  of  the  entire 
cause,  it  shall  appear  that  the  error  complained  of  has  injuriously 
affected  the  substantial  rights  of  the  parties." 

The  committee  called  attention  to  the  fact  that  the  judicial 
committee  of  the  Senate  had  voted  to  amend  the  bill  in  a  manner 
that  would  practically  destroy  its  effect,  and  recommended  for 
adoption  a  resolution  "that  it  be  instructed  to  take  such  steps  as  it 
shall  deem  expedient  to  secure  the  passage  of  the  bill  heretofore 
recommended  by  the  association  as  the  same  has  been  amended 
in  the  House  of  Representatives,  in  the  form  specified  in  the  schedule 
annexed  to  this  report,"  which  is  the  form  given  above. 

A  spirited  debate  took  place  upon  this  recommendation  and 
there  was  considerable  opposition  to  it;  among  those  speaking 
against  it  being  Merritt  Starr  of  the  Chicago  bar,  who  objected 
to  having  criminal  cases  covered  by  the  statute.  The  president  of 
the  association,  Mr.  Root,  came  to  the  defense  of  the  committee* 
however,  and  the  recommendation  of  the  committee  sustaining  the 
action  of  the  association  heretofore  taken  was  sustained.  The 
speech  of  Mr.  Root  in  defense  of  the  committee  report  was  one  of 
the  finest  examples  of  extemporaneous  debate  ever  heard  upon  the 
floor. 

The  committee  to  oppose  judicial  recall,  by  Rome  G.  Brown, 
its  chairman,  reported  upon  its  work  during  the  last  year,  and 
stated, 

"It  seems  now  reasonably  certain  that  no  state  which  has  not 
already  adopted  a  constitutional  amendment  providing  for  judicial 
recall,  will  do  so." 

The  report  contains  a  list  of  all  the  constitutional  amendments 
providing  for  judicial  recall,  either  the  recall  of  judges  or  of  judi- 
cial decisions,  or  of  both  now  in  force,  as  follows : 

Oregon.— Recall  of  judges.  Constitution,  Article  II, .  Sec  18. 
Adopted  in  1908  under  initiative  by  the  people. 

California.— Recall  of  judges.  Constitution,  Article  XXIII. 
Adopted  in  1911. 

Colorado.— Recall   of  judges   and   recall  of  judicial   decisions. 
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Constitution,  New  Article  XXI,  and  amendment  to  Article  VI,  Sec 

I.  Adopted  in  1912  under  initiative  by  the  people. 

Arizona.— Recall  of  judges.  Constitution,  Article  VIII,  Sec  1. 
Adopted  in  1912. 

Nevada. — Recall  of  judges.  Constitution,  Article  II,  Sec  9. 
Adopted  in  1912.  Facilitating  legislation  adopted  in  1913— Chapter 
258,  Laws  1913. 

Kansas. — Recall  of  judges.  Constitution^  Article  IV,  Sees.  3, 
4,  5.    Adopted  in  1914. 

The  committee  again  deals  with  the  plans  of  the  American 
Judicature  Society  for  the  re-organization  of  the  courts  and  the 
selection  of  judges.  It  seems  to  be  needlessly  alarmed  at  certain 
proposals  made  by  that  society,  stating, 

"That  the  plan  suggested  involves  the  retirement  of  a  judge  by 
the  arbitrary  vote  of  the  electorate,  and  that,  too,  within  the  period 
for  which  such  judge  has  been  selected.  Such  use  of  the  recall 
cannot  be  likened  to  the  privilege  of  re-election  of  a  judge  after 
•the  latter's  term  has  expired." 

As  we  have  heretofore  pointed  out,  the  form  in  which  the  pro- 
posal was  put  forth  was  an  unhappy  one^^  but  nevertheless  it  would 
prolong  the  average  tenures  of  elected  judges  rather  than  shorten 
them,  and  at  the  same  time  remove  many  of  the  objections,  not  only 
in  the  popular  mind,  but  among  the  best  informed  men  of  the  pro- 
fession, to  the  appointment  of  judges  for  a  life  term.**  However, 
the  American  Judicature  Society,  in  conference  with  the  committee, 
lias  wisely  decided  to  amend  the  form  of  its  proposal  so  that  it  will 
hereafter  provide  for  the  judge  being  selected  for  a  definite  term, 
at  the  end  of  which  term  his  name  will  be  submitted  in  accordance 
with  the  plan  of  the  society  for  a  vote  of  the  electorate,  as  to 
whether  or  not  he  shall  be  reelected  or  reappointed  as  the  case  may 
be.  This  would  represent  a  great  advance  over  the  system  at  pres- 
ent in  vogue,  and  it  is  to  be  hoped  that  the  committee  will  give  the 
plan,  now  that  its  form  has  met  the  objections  raised,  its  hearty  ap- 
proval and  support. 

The  report  of  the  committee  on  legislative  drafting,  by  William 
Draper  Lewis,  its  chairman,  of  which  Ernst  Freund  of  Chicago  is 
a  member,  reported  that  under  the  resolution  of  last  year  it  was  di- 
rected to  continue  to  prepare  for  submission  to  the  association  a 
legislative  manual,  which  should  contain  a  selection  of  suggestions 
for  drafting  laws  and  model  clauses  for  constantly  recurring  pro- 

II.  See  X  Illinois  Law  Review,  220. 

12.    See  Comment  on  Address  of  Joseph  W.  Bailey,  Former  Senator 
from  Texas,  on  the  "American  Judiciary,''  X  Ilunois  Law  Review,  217. 
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visions  and  problems,  and  to  co-operate  with  other  organizations  in 
the  preparation  of  such  a  manual,  and  that  two  topics  had  been 
completed  during  the  year,  namely,  "Provisions  for  Licensing  or 
Certification,"  and  "Enforcement." 

The  committee  also  reported  that  recognizing  the  fact  that  if 
legislators  require  assistance  in  the  preparation  of  the  statutes  en- 
acted by  them,  the  citizen  who  initiates  legislation  in  those  states 
where  the  initiative  is  in  operation  has  still  greater  need  for  such 
assistance.  California  has  imposed  upon  the  chief  of  the  legislative 
counsel  bureau  the  duty  of  assisting  in  the  preparation  of  any 
initiative  measure  when  requested  to  do  so  by  twenty-five  electors 
proposing  it.** 

The  committee  was  directed  to  continue  to  prepare  for  sub- 
mission to  the  association  a  standard  manual  of  legislation  and  au- 
thorized to  continue  any  research  pertaining  to  the  improvement 
of  our  statutory  law. 

The  committee  on  reports  and  digests,  by  Thomas  H.  Reynolds, 
its  chairman,  reported  that  there  were  18,000  opinions  of  courts  of 
last  resort  handed  down  in  the  various  states  in  1914,  averaging 
about  two  thousand  words  to  the  opinion,  and  making  approximately 
two  htmdred  and  ten  volumes  of  reports  for  the  year,  and  quoted 
the  resolution  creating  the  committee, 

"That  the  increasing  volume  of  the  reported  cases  is  a  burden 
for  which  some  relief  must  be  found,  both  in  the  selection  of  the 
opinions  that  are  reported  and  in  greater  brevity  in  the  opinions 
themselves."" 

The  committee  calls  attention  to  one  of  the  grave  dangers  of 
the  situation  by  sa3ring, 

"The  volume  of  law  in  most  of  the  states  is  now  so  great  that 
it  is  becoming  less  necessary  and  much  less  frequent  to  cite  the 
opinions  of  courts  of  other  states,  and,  as  a  result,  there  is  a 
tendency  to  build  up  in  each  state  a  system  of  judicial  law  without 
reference  to  the  decisions  in  other  states.  We  regard  this  tendency 
as  an  evil  one  and  fraught  with  dangerous  possibilities.  Every  eflFort 
of  our  association  should  be  exerted  toward  bringing  into  complete 
harmony  the  decisions  of  all  the  states,  so  that  there  may  be,  so  far 
as  possible,  uniformity  in  the  law,  for  the  whole  country,  and  not 
different  and  conflicting  general  laws  in  the  diflFerent  states." 

The  committee  goes  on  to  say, 

*'It  is  suggested  that  the  case  system  of  legal  education  is  re- 

13.  Laws,  chap.  141,  1915. 

14.  For  discussion  of  this  subject,  see  Prof.  Warren's  article  (note  9 
supra),  X  Ilunois  Law  Revkw,  472. 
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sponsible  for  the  eager  search  for  a  precedent  in  point,  and  when,  in 
the  course  of  time,  lawyers  thus  trained  become  judges  of  courts 
of  last  resort,  the  opinions  will  reflect  more  and  more  a  'hide-bound' 
adherence  to  a  precedent,  while  others  express  the  view  that  the  re- 
sult will  be  a  keener  analysis  and  broader  horizon  tending  to  de- 
velop a  more  discerning  use  of  precedents  becaiuse  of  a  better  under- 
standing of  them." 

The  committee  then  made  certain  recommendations  with  refer- 
ence to  the  Federal  Reporter  and  as  to  what  opinions  should  be  pub- 
lished. 

At  the  fourth  session  held  in  the  evening.  Senator  Sutherland 
of  Utah  read  an  address  prepared  by  Senator  William  E.  Borah  of 
Idaho,  who  was  detained  because  of  important  business  in  the  Sen- 
ate, on  the  subject  of  ''Lawyers  and  the  Public"  Senator  Borah 
said, 

"The  call  of  America  today  is  less  for  a  change  of  institutions 
than  for  a  change  as  to  the  vigilance  and  civic  activities  of  indi- 
vidual citizenship. 

"If  there  be  evils  menacing  our  institutions,  if  these  evils  seem 
to  strengthen  year  by  year,  the  law-makers  and  administrators  of 
the  law  are  not  the  only  sinners.  This  is  our  government  We  are 
its  custodians. 

"We  are  bound,  then,  in  private  life  to  be  alert  every  hour  to 
exert  our  influence  in  every  reasonable  way  for  its  betterment  or 
protection.  Behind  the  officers  who  seek  to  know  the  right  and  to 
do  it  there  should  be  a  well  organized  and  well  sustained  public 
opinion  that  they  may  not  make  their  fight  in  vain." 

Continuing,  he  said, 

*'I  do  not  believe  that  a  lawyer  has  any  more  right,  as  a  matter 
of  correct  public  service,  to  hold  a  retainer  while  writing  law  in  the 
public  interest  and  that  a  law  which  might  affect  his  client  adversely, 
than  has  a  judge  to  hold  retainers  from  those  whose  interests  may 
be  affected  by  the  decisions  which  he  renders  or  the  judgment  which 
he  signs. 

''A  member  of  Congress  is  in  an  indefensible  position  who  is 
called  upon  to  legislate  concerning  those  matters  in  which  his  clients 
may  have  an  interest  and  which  may  concern  them  vitally." 

He  dosed  by  saying, 

"Next  to  the  virtue  and  worth  of  the  law  that  is  written  is  the 
faith  of  the  people  in  the  law  and  in  those  who  have  made  it  and 
are  to  administer  it"^* 

The  final  session  of  the  association  was  presided  over  by  Al- 
bert D.  Early,  the  president  of  the  Illinois  State  Bar  Association, 

15.  For  a  commendatory  article  on  this  address  and  the  need  of 
patriotism  and  higher  ethics  in  the  profession,  see  editorial  in  the  Chicago 
Daily  News,  September  14,  1916. 
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and  was  addressed  by  Prof.  Frank  J.  GoodnoWi  the  president  of 
John  Hopkins  University,  on  the  subject  of  "Administrative  Disr 
cretion  and  Private  Rights/' 

The  general  council  presented  the  name  of  Hon.  George  W. 
Sutherland  for  president  of  the  association,  and  in  accordance  with 
custom,  he  was  unanimously  elected.  In  the  vote  of  the  general 
council,  however,  representing  all  the  states  and  territories  repre- 
sented in  the  association,  he  was  only  selected  by  a  majority  of  four 
votes  over  Walter  George  Smith  of  Pennsylvania- 

There  was  much  dissatisfaction  expressed  over  outside  inter- 
ference in  connection  with  the  nominations  this  year,  and  if  the 
work  of  the  general  council  is  to  carry  confidence  to  the  bar  as  a 
whole,  it  must  be  free  from  any  such  intimations.  It  was  reported 
upon  well-authenticated  grounds  that  a  number  of  telegrams  had 
been  sent  by  persons  not  connected  with  the  association  requesting 
members  of  the  general  council  to  vote  for  certain  candidates. 
Some  feeling  was  created,  too,  by  the  interference  by  some  of  the 
administrative  officers  of  thei  association  in  the  matter  of  the  se- 
lection of  the  incoming  officers,  and  good  taste  would  seem  to  dic- 
tate that  no  such  officers  should  attempt  to  control  the  selection. 
It  is  also  equally  clear  that  the  members  of  the  general  council  who 
sit  in  the  conference  as  representatives  of  their  respective  states, 
should  take  steps  to  ascertain  the  views  of  the  members  of  the  bar 
they  assume  to  represent,  and  should  not  attempt  to  carry  out  their 
own  personal  views  in  such  matters  against  the  judgment  of  the 
bar  whose  representative  they  are,  and  for  whom  they  purport  to 
speak.** 

The  meeting  closed  with  the  annual  dinner  of  the  association 
presided  over  by  president  Elihu  Root,  and  at  which  the  speakers 
were :  Judge  Charles  S.  Cutting,  the  president  of  the  Chicago  Bar 
Association,  Sir  James  Aildns,  the  president  of  the  Canadian  Bar 
Association,  Mr.  George  T.  Page  of  Peoria,  the  chairman  of  the 
general  council  of  the  American  Bar  Association,  and  Mr.  Frederick 
W.  Lehmann,  former  Solicitor-general  of  the  United  States  and  a 
former  president  of  the  association,  who  took  occasion  to  discuss 
the  recent  passage  of  the  Adamson  Eight  Hour  Law,  and  severely 
criticised  the  action  of  Congress  in  the  passage  of  it  under  practical 
duress. 

16.    See  X  Ilunois  Law  Review  222  for  further  discussion  of  this 
question. 
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Mr.  George  T.  Page  of  Illinois,  who  had  been  honored  by  re- 
election as  chairman  of  the  general  council  of  the  American  Bar 
Association,  which  carries  with  it  membership  ex-offido  in  the 
executive  committee,  was  re-elected  a  member  of  the  general  coun- 
cil from  Illinois,  and  Mr.  John  T.  Richards  was  re-elected  vice- 
president  for  Illinois. 

The  plan  for  the  re-oi^nization  of  the  American  Bar  Associa- 
tion proposed  by  the  executive  committee,  as  heretofore  commented 
upon,  will  involve  certain  changes  in  the  general  council,  as  well  as 
in  the  local  council.  It  is  highy  desirable  that  there  should  be  a 
continuing  membership  in  the  general  council,  where  influence  is 
to  some  extent  based  upon  length  of  service,  but  it  is  believed  that 
the  best  interests  of  the  association  would  be  served  by  having  con- 
stant changes  made  in  the  vice-president  and  local  council  from 
any  given  state,  selecting  the  vice-president  one  year  from  among 
those  serving  upon  the  local  council  the  preceding  year. 

It  is  to  be  hoped  also  that  the  recommendation  of  the  dele*- 
gates  from  Illinois  with  reference  to  a  meeting  of  the  American 
Bar  Association  members  within  a  state,  while  not  officially  ap- 
proved by  the  American  Bar  Association,  will  be  carried  out  in  spirit 
hereafter,  nevertheless,  by  the  members  of  the  general  council,  in 
order  that  there  may  be  a  real  conference  concerning  the  views  of 
members  of  the  association,  and  that  they  may  be  fully  represented 
in  any  discussion  which  may  take  place  with  reference  to  them  in 
the  American  Bar  Association.  N.  W.  MacC. 


THE  ILLINOIS  STATE  BAR  ASSOCIATION  MEETING 

The  annual  meeting  of  the  Illinois  State  Bar  Association  is  pre- 
sumed to  be  the  climax  of  the  year's  work.  The  Fortieth  Annual 
Meeting  was  no  exception,  and  it  formed  the  climax  of  the  notably 
successful  administration  of  President  Nathan  William  Mac- 
Chesney. 

Rumors  have  been  current  for  several  years,  of  the  organization 
of  a  judicial  section,  similar  to  the  one  organized  by  the  American 
Bar  Association  three  years  ago  at  Montreal.  It  remained  for  the 
MacChesney  administration  to  bring  such  a  section  into  being;  and 
when  Judge  McSurely  welcomed  the  visiting  judges  at  the  first 
meeting  of  this  section  on  the  afternoon  of  May  31,  there  were  in 
attendance  more  than  fifty  judges  of  the  various  courts  of  Illinois. 
Chief  Justice  Farmer  in  opening  the  meeting,  said  \ 
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"The  judges  are  not  only  interested  in  the  correct  and  efficient 
administration  of  the  law,  but  they  are  deeply  interested*  in  adminis- 
tering the  law  and  discharging  their  duties  in  office  so  that  they  will 
command  public  esteem  and  confidence.  I  think  we  can.  by  conferring 
together,  make  suggestions,  the  carrying  out  of  which  will  further 
tend  to  the  efficient  administration  of  justice  through  the  courts,  and 
necessarily  bring  with  it  a  greater  respect  for  the  law  and  its  admini- 
stration." 

Consistent  with  the  usual  judicial  attitude  of  trying  to  get  the 
real  point  of  the  case  as  soon  as  possible,  the  meeting  immediately 
commenced  business  and  started  a  discussion  of  "needed  legislation 
for  County  and  Probate  Courts."  Judge  Henry  Homer  of  the  Cook 
County  Probate  Court,  was  the  first  speaker.  He  spoke  in  part 
as  follows: 

"Under  our  present  statutes,  a  trial  is  had  on  its  merits  in  the 
Probate  or  County  Court  in  probate  matters.  Six  days,  two  months, 
three  months,  or  six  months  may  be  expended  by  the  judge  of  that 
court  in  trying  a  case.  After  the  case  is  tried,  either  by  a  jury  or  by 
the  judge,  and  judgment  is  entered,  all  the  defeated  party  desiring  to 
avoid  the  effect  of  the  judgment  or  order,  is  required  to  do,  is  to  appeal 
to  the  Circuit  Court — file  his  bond  and  pay  the  nominal  amount  of  ap- 
peal costs,  and  then  there  is  a  trial  de  novo  in  the  Circuit  Court. 
Probate  and  county  Courts  in  probate  matters,  become  in  such  cases 
merely  moot  courts.  The  only  result  the  present  practice  can  produce 
is  the  clogging  up  of  the  calendars  of  the  Circuit  Court,  and  the  culti- 
vation of  an  indifference  on  the  part  of  the  probate  administrative 
officers  and  others  for  the  orders  and  judgments  of  the  County  and 
Probate  Courts  in  probate  matters. 

"The  second  suggestion  I  have  to  make  is  this:  In  hearing  wills 
in  the  Probate  Court  the  law  limits  the  testimony  to  that  of  the  attest- 
ing witnesses,  except  in  cases  of  fraud,  compulsion,  or  other  improper 
conduct  But  if  the  will  is  either  denied  or  admitted  to  probate  and 
'  an  appeal  is  taken  to  the  Circuit  Court,  the  proponent  of  the  will  can 

bring  in  any  evidence  admissible  in  chancery,  to  prove  the  execution 
of  the  will.  In  other  words,  on  a  trial  de  novo  of  the  same  subject- 
matter,  on  the  same  issues,  there  is  an  enlarged  latitude  for  the  ad- 
mission of  evidence.  The  law  ought  to  be  amended  to  allow  the  same 
proof  to  be  taken  in  the  Probate  Court  and  the  County  Court  hearing 
probate  matters,  that  can  be  taken  in  the  Circuit  Court.  There  is  no 
reason  for  that  incongruity  in  the  practice. 

"Again  judges  of  the  Probate  and  County  Court  should  be  denied 
the  right  to  practice  law  in  the  counties  in  which  they  are  elected.  In 
all  counties  of  the  state,  except  probably  Cook  County  and  Will 
County,  and  some  of  the  larger  counties,  these  judges  practice  law  in 
tiieir  counties.  Of  course,  the  law  prohibits  them  from  practicing  in 
probate  matters.    I  can  not  imagine  anything  more  improper  in  judicial 
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administration  than  a  judge  leaving  for  a  time,  the  bench,  and  trying 
a  case  with  the  venom  and  personalities  that  too  often  develop  in  a 
lawsuit,  against  a  lawyer  who  the  next  day  may  appear  before  him 
in  his  court  The  only  way  to  prevent  that  is  to  see  to  it  that  the 
salaries  of  county  judges  outside  of  Cook  County  are  increased  to  a 
living  wage." 

Judge  W.  L.  Pond  of  DeKalb  County,  voiced  one  of  the  needs 
of  legislation  for  the  country  districts  when  he  suggested  that, 

"One  of  the  troubles  that  nearly  all  of  the  county  judges  meet 
"  is  under  the  present  drainage  law.  Practically  every  county  judge 
in  the  state' of  Illinois  has  come  in  contact  with  the  farm  drainage 
act  or  levee  act  Like  many  others,  I  do  not  generally  know  where  I 
am  at  when  I  start  to  try  one  of  these  cases.  I  finally  get  through, 
and  let  it  pass  up  to  the  Supreme  Court.  I  presume  those  gentlemen  do 
not  know  where  they  are;  I  have  sometimes  thought  maybe  they  did 
not;  but  I  have  always  bowed,  anyway,  and  said,  that  is  right,'  and 
let  it  go. 

"I  believe  the  matter  can  be  simplified.  We  have  now  upon  onr 
statute  books  a  law  that  has  been  well  settled  in  the  state  of  Illinois, 
in  our  special  assessment  law  for  local  improvements.  With  a  very 
little  change — rafter  we  get  beyond  organization  of  the  drainage  dis- 
trict— ^with  a  very  little  change  in  the  special  assessment  act  you  can 
make  it  apply  to  the  farm  drainage  act  procedure,  and  proceed  along 
the  same  lines,  and  that  I  believe  would  assbt  us  and  help  out  the 
matter  materially." 

Other  judges  joined  in  the  discussion,  and  the  question  then 
shifted  to  a  discussion  of  probation  law,  led  by  John  W.  Houston, 
chief  probation  officer  of  Cook  County.  He  offered  many  valuable 
suggestions  concerning  this  important  work  and  its  administration 
in  Cook  County.  Judge  Roscoe  J.  Camahan  of  Stephenson  County, 
joined  in  the  discussion  stating  his  experience  as  a  county  judge,  and 
Judge  Jacob  H.  Hopkins  in  an  interesting  way  reviewed  the  opera- 
tions of  the  probation  system  in  the  Municipal  Court  of  Chicago. 

The  next  subject  considered  was :  "Should  Courts  Take  Cogni- 
zance of  Public  Sentiment?"  Mr.  Justice  Frank  K.  Dunn  of  the 
Supreme  Court  of  Illinois,  led  this  discussion,  summing  up  his 
arguments  with  the  statement: 

"The  people  made  the  laws.  They  are  the  expression  of  the  public 
will,  or  public  opinion,  and  the  people  have  the  right  to  critictse  them, 
or  to  amend  or  repeal  them,  in  the  manner  authorized  by  law  and  the 
constitution;  but  so  long  as  they  are  laws  they  are  binding  on  the 
judges  and  courts  as  well  as  on  the  people.  They  cannot  be  set  aside 
for  something  else,  which  a  court  or  a  judge  may  regard  as  more  la 
accord  with  the  prevailing  sentiment  of  the  community,  known  as  pub- 
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lie  sentiment;  and  the  honest  opinion  of  a  court  as  to  the  validity  or 
construction  of  a  statute  ought  not  to  subject  the  court  itself  to  criti- 
cism. A  favorite  remedy  for  any  evil  which  people  imagine  to  exist 
is  to  get  a  law  passed  and  it  is  then  thought  frequently  that  the  reform 
has  been  effected.  When  it  turns  out  that  little  or  nothing  has  been- 
effected,  either  because  the  law  as  passed  was  in  conflict  with  some 
constitutional  prohibition,  or  was  so  crudely  drawn  as  not  to  eocpress 
the  object  it  was  intended  to  accomplish,  cnticsm  is  directed,  not  against 
the  law  which  fails  to  accomplish  the  purpose  of  its  passage,  or  the 
constitutional  prohibition  i  which  rendered  it  ineffective,  but  against  the 
court  for  rendering  the  decision  which  it  could  not  avoid  rendering  if 
it  obeyed  the  law  and  the  constitution.  Of  such  public  sentiment,  courts 
can  take  no  cognizance.  A  sentiment  which  would  destroy  constitu- 
tional limitations  or  reduce  their  obligation,  cannot  be  entitled  to  any 
consideration.  Public  sentiment  as  to  what  decision  should  be  rendered 
in  a  particular  case,  or  as  to  whether  a  public  law  should  be  sustained, 
or  how  it  should  be  construed,  has  no  plkce  in  the  deliberations  of  the 
court  and  should  have  none.  The  only  public  opinion  of  which  the 
court  can  take  cognizance  in  the  particular  case  is  that  expressed  in 
the  constitution  and  the  statutes.  In  them  is  written  the  popular  will 
and  they  constitute  the  chart  whereby  the  court  mutt  always  direct 
its  course.  Pontius  Pilate,  though  he  declared  that  he  found  no  fault 
with  the  man,  Jesus,  touching  those  things  whereof  he  was  accused, 
yet,  willing  to  content  the  people,  permitted  them  to  elect  whether  he 
shonld  release  Jesus  or  Barabbas,  and  washing  his  hands  in  token 
of  his  innocence  of  the  blood  of  this  just  person,  caused  the  just  per- 
son to  be  scourged  and  delivered  him  to  be  crucified  Public  opinion 
was  with  him,  but  infamy  has  followed  him  through  the  ages." 

Judge  Charles  A.  McDonald,  Chief  Justice  of  the  Superior 
Court  of  Cook  County,  Judge  James  C.  McBride  of  the  second 
district  Circuit  Court,  and  Judge  Samuel  C.  Stough  of  the  City 
Court  of  Canton,  joined  in  this  discussion.  Judge  Orrin  N.  Car- 
ter then  summed  up  the  discussions  with  these  remarks : 

"The  greatest  historical  writer  this  country  ever  had.  in  writing 
•boat  the  slavery  4]uestion,  said  that  it  was  found  that  the  United 
States  constitution  was  not  like  the  rock  of  Gibralter,  that  stood 
unchanged  through  ages,  but  it  was  found  more  like  a  gr^t  glacier, 
that  moves  slowly  down  the  valley  formed  by  public  opinion,  and  con- 
forming to  the  valley  as  it  moves.  That  carries  out  the  idea  of  my 
learned  associate  here  on  my  left,  when  he  said  very  admirably,  in  a 
way  that  I  hope  will  be  remembered  by  all  of  us,  that  the  public  opin- 
ion which  the  lawyer  and  the  judge  observe  should  be  the  spirit  of  the 
age  and  not  the  opinion  of  the  hour.  And  that  is  what  the  historian 
meant  when  he  said  the  Supreme  Court  ef  the  United  States  had  con- 
formed its  ideas  to  the  ideas  of  the  generations  as  they  passed,  with 
reference  to  the  slavery  question.** 
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In  order  that  the  judicial  section  might  become  a  permanent 
feature  of  the  State  Bar  Association  meetings,  the  following  reso- 
tions  were  adopted : 

"First  that  the  judges  in  attendance  at  the  first  session  of  the 
judicial  section  of  the  fortieth  annual  meeting  of  the  Illinois  State 
Bar  Association,  indorse  the  plan  of  holding  hereafter,  annually,  on 
the  day  preceding  the  meeting  of  the  Illinois  State  Bar  Association,  a 
judicial  section  meeting. 

"Second,  that  it  is  the  sense  of  the  meeting  that  the  president  of 
the  Bar  Association  for  the  coming  year  appoint  the  incoming  chief 
justice  as  chairman  of  the  section,  and  that  such  practice  be  followed 
hereafter. 

"Third,  that  the  president  of  the  bar  association  appoint  a  vice- 
chairman  of  the  section  who  shall  be  a  member  of  the  bar. 

"Fourth,  that  such  chairman  and  vice-chairman  shall  recommend 
such  further  organization  to  the  section  as  they  shall  deem  wise,  and 
the  president  of  the  association  shall  appoint  a  committee  on  judicial 
section,  and  such  other  officers  and  committees  as  necessary. 

"Fifth,  that  the  right  to  participate  in  the  section  be  confined  to  the 
members  of  the  judiciary,  or  former  members  of  the  Supreme  Court 
of  Illinois,  the  president  of  the  Illinois  State  Bar  Association  and  for- 
mer presidents  and  the  vice-chairman  of  the  section.  ' 

"Sixth,  that  the  committee  on  judicial  section  be  empowered  to 
devise  rules,  if  deemed  wise,  confining  attendance  at  the  meetings  of 
the  section  or  particular  sessions  thereof  to  members  of  the  jodiciary, 
former  members  of  the  judiciary,  the  president  of  the  Bar  Association, 
the  former  presidents  of  the  bar  aissociation,  vice-chairman  and  mem- 
bers of  the  judicial  section  committee  and  former  vice-chairmen  of  the 
seetion,  with  such  other  additional  regulations  as  they  deem  wise." 

The  general  meeting  of  the  Illinois  State  Bar  Association  be- 
gan at  10:00  a.  m.  June  1,  when  the  association  was  called  to  order 
by  Nathan  William  MacChcsney,  president.  Secretary  Voigt,  who 
was  resigning  after  ten  years  of  faithful  service  as  secretary  of 
the  association,  presented  his  last  report  as  such  secretary,  and  at 
the  close  of  his  report,  a  resolution  of  appreciation  was  unanimous- 
ly passed. 

The  report  of  the  committee  on  new  members  showed  that 
within  the  past  year  166«new  members  had  been  admitted  to  the 
association;  so  that  the  present  membership  is  about  2, ISO,  being 
surpassed  only  by  the  New  York  State  Bar  Association's  2,900 
members. 

The  report  of  the  program  committee  showed  imusual  activity 
during  the  past  year,  five  dinners  having  been  given  by  the  as- 
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sociation,  the  guests  of  honor  being  our  Supreme  Court  justices, 
the  deans  of  the  various  law  schools,  Mr.  John  Barrett,  Senator 
Burton,  and  Theodore  Roosevelt.  These  events  created  great  in- 
terest in  the  work  of  the  state  bar  association  and  were  attended 
by  a  large  number  of  its  members  and  friends. 

Mr.  Frederick  A.  Brown,  chairman  of  the  committee  on  con- 
stitutional law  reported  that  within  the  year  the  association  had 
been  changed  from  a  voluntary  association  to  a  corporation;  that 
the  form  of  government  had  been  changed  from  an  executive  com- 
mittee appointed  by  the  president,  to  that  of  a  board  of  governors 
elected  by  the  membership,  and  that  steps  had  been  taken  to  estab- 
lish permanent  headquarters  for  the  association. 

For  his  annual  address,  President  MacChesney  selected  the 
subject,  "Uniform  State  Laws."  President  MacChesney  covered 
the  entire  history  of  the  movement  for  uniform  state  laws  and  his 
address  is  said  to  be  the  most  exhaustive  presentation  ever  made 
of  the  subject.^  At  this  time  five  important  Illinois  statutes  gov* 
eming  negotiable  instruments,  warehouse  receipts,  sales,  bills  of 
lading,  and  marriage  evasion  are  acts  drafted  by  the  Uniform 
State  Laws  Commissioners,  and  it  may  be  expected  that  there  will 
be  adopted  in  Illinois  an  increasing  number  of  other  uniform  laws 
prepared  by  the  same  commission  for  adoption  in  all  the  states  of 
the  union.    President  MacChesney  said : 

"May  I  call  your  attention  to  the  fact  that  legislation  on  every 
subject  in  this  country  is  today  the  product  of  national  thought  and 
national  agi^Uion,  and  that  this  fact  should  be  given  due  recognition, 
even  though  the  subject-matter  of  the  legislation  is  supposed  to  be 
local.  More  and  more  every  day  the  citizens  of  this  country  are  com- 
ing to  think  in  terms  of  the  nation.  It  was  said  in  the  time  of  Wash- 
ington that  some  of  the  people  thought  locally,  and  others  thought 
continentally.  It  is  not  less  true  today,  but  those  who  have  the  na- 
tional point  of  view  are  in  the  ascendency  now,  and  unless  there  is  a 
determined  effort  to  have  the  states  unify  their  laws  by  consent,  nation- 
ally, along  progressive  lines,  there  will  be  a  constantly  increasing  and 
determined  effort  to  have  the  federal  constitution  so  construed  or 
amended  as  to  give  to  Congress  power  to  enact  general  laws  on 
subjects  of  general  concern,  which  shall  be  applicable  to  all  the  people 
wherever  the  power  of  the  United  States  extends. 

"Commerce  has  outstripped  and  over-leaped  the  boundaries  of  the 

>    states  long  ago.    The  division  of  power  between  the  state  and  the 

nation  is  a  wise  and  beneficent  one,  but  the  states,  through  such  uni- 

1.  [Any  one  interested  in  this  important  movement  in  law  reform 
may  obtain  a  copy  of  this  address  from  the  secretary  of  the  State  Bar 
Association. — Ed.  ] 
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form  state  laws  as  these  applied  to  ever  widening  fields,  must  either 
meet  their  responsibilities  or  lose  still  further  their  prestige  and  power. 

"While  common  language,  religious  impulses,  racial  characteristics, 
national  traditions,  social  customs,  or  common  law  all  promote  national 
unity,  surely  law  common  to  all  sections  of  our  country  is  not  least 
among  these. 

"Through  ever  increasing  attention  to  and  interest  in  uniformity 
of  law,  then,  let  us  seek  to  advance  the  efficiency  of  our  government, 
preserve  its  democracy,  and  achieve  its  national  unity." 

The  annual  address  was  delivered  by  Hon.  Walter  George 
Smith,  of  the  Philadelphia  bar,  who  took  as  his  subject  ''Legisla- 
tive Tendencies."  In  a  scholarly  manner  he  related  the  history  of 
legislative  tendencies  in  England  and  America  as  shown  by  legisla- 
tion of  our  various  governing  bodies  developing  the  idea  that, 

"The  trend  of  legislation  will  show  that  the  people  in  their  reaction 
against  evil  conditions,  which  conservative  thinkers  believ^e  arise  not 
so  much  from  defects  in  the  old  constitutions  as  from  the  indifference 
of  the  people  themselves,  shows  a  strange  loss  of  their  sense  of  pro- 
portion. The  theory  of  checks  and  balances  is  yielding  to  that  of  pop- 
ular government  pure  and  simple.  In  the  changing  conditions,  it  is 
for  the  lawyers  to  steady  the  reforming  hand,  and  challenge  each 
thrust  at  constitutional  representative  government,  lest  by  the  un- 
'  restricted  power  of  the  electorate  'one  good  custom  should  corrupt  the 
world/- 

Discussion  of  the  changes  desired  in  the  substantive  law  of 
Illinois,  brought  out  interesting  ideas.  Thomas  Worthington,  Esq., 
of  the  Jacksonville  bar,  urged  the  abolition  of  the  rule  in  Shelley's 
case.  H.  S.  Hicks,  Esq.,  of  the  Rockford  bar,  spoke  for  an  amend- 
ment to  the  administration  act  to  permit  a  non-resident  heir  to 
nominate  an  administrator  of  an  Illinois  estate,  and  for  a  tax 
amendment  to  the  constitution.  William  L.  Patton,  Esq.,  of  the 
Springfield  bar,  pointed  out  needed  amendments  to  the  act  on 
redemption  from  execution  sales. 

Hon.  William  J.  Calhoun  next  delivered  an  important  address 
on  the  history  of  the  Monroe  Doctrine  which  was  heard  with  great 
interest.  The  association  then  resumed  its  discussion  of  proposed 
changes  in  substantive  law.  Nels  A.  Larson,  Esq.,  proposed  elimi- 
nating a  large  portion  of  the  early  decisions  of  our  Supreme  and  of 
the  Appellate  courts.  If  possible,  he  suggested  that  the  members 
of  the  Supreme  G>urt  go  through  the  decisions  and  cut  out  such 
as  have  no  bearing  upon  present-day  law,  and  if  that  could  be 
done,  Mr.  Larson  argued  that  probably  half  of  the  difficulties  in 
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determining  at  the  present  time  what  the  law  is  could  be  avoided. 

Judge  Oliver  A.  Harker  presented  a  proposed  amendment  to 
the  present  sureties  act,  providing  that  where  the  principal  on  any 
bond,  note,  or  other  written  obligation  shall  die,  a^d  the  creditor 
fail  to  present  his  claim  against  the  estate  within  two  years,  then 
the  surety  shall  be  relieved  from  payment  of  such  part  of  the  debt 
as  could  have  been  obtained  by  proof  of  the  cl^im  in  the  probate 
court. 

The  report  of  the  special  committee  on  masters  in  chancery 
was  presented  by  Merritt  W.  Starr,  Esq.,  chairman.  The  commit- 
tee prepared  a  bill  to  improve  practice  with  reference  to  masters 
in  chancery,  using  as  a  basis  the  bill  drawn  by  the  committee  of 
the  Chicago  Bar  Association,  and  one  which  was  drawn  in  the 
legislature.  They  consulted  a  large  number  of  attorneys,  judges 
and  masters  in  chancery.  The  proposed  legislation  is  of  interest 
to  all  lawyers  who  practice  before  masters  in  chancery.  It  was  ap- 
proved by  the  association  without  dissenting  vote,  and  the  incoming 
president  was  authorized  to  appoint  a  special  committee  to  present 
the  same  to  the  General  Assembly  and  to  promote  its  enactment 
into  law. 

The  committee  on  legal  education  urged  through  its  chairman, 
James  Parker  Hall,  that  a  more  careful  examination  be  made 
of  the  moral  character  of  candidates  for  admission  to  the  bar. 
The  committee  submitted  a  question  form  to  be  given  to  each  can- 
didate, which  would  assist  in  an  investigation  of  his  record.  The 
association  adopted  the  report  and  recommended  that  the  new  com- 
mittee on  legal  education  take  counsel  with  the  Supreme  Court  and 
bar  examiners  in  order  that  machinery  may  be  devised  for  carrying 
out  the  proposals. 

The  association  approved  the  report  of  the  committee  of 
schedule  of  charges  as  a  guide  to  new  members  of  the  bar.  Wil- 
liam G.  McRoberts,  Esq.,  and  his  committee  prepared  a  blank  ques- 
tionnaire as  to  the  fees  charged  for  various  legal  services,  and  sub- 
mitted it  to  leading  attorneys  of  the  state.  About  500  Cook  County 
attorneys  and  358  down-state  attorneys  replied.  From  these  re- 
plies the  committee  prepared  average  charges  made  for  services 
for  each  class  of  business  in  each  of  the  three  classes  of  counties 
in  the  state.  The  schedule  was  adopted  unanimously  by  the  asso* 
ciation.' 

■^■"^^  » 

Z     [The  secretary  of  the  Association  will  furnish  copies  of  the  schedule 
on  request— Ed.  ] 
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The  evening  session  of  June  1  was  devoted  to  the  meeting 
of  the  Illinois  Society  of  the  American  Institute  of  Criminal  Law 
and  Criminology.  Judge  Albert  C.  Barnes  presided,  and  the  sub- 
ject considered  was  "Medico-Psychological  Work  for  Courts."  Dr. 
William  J.  Hickson  of  the  Psycopathic  Laboratory  of  the  Munici- 
pal Court,  and  Dr.  William  Healy,  director  of  the  Chicago  Psy- 
copathic Institute  of  the  Juvenile  Court,  led  the  discussions,  and 
were  followed  by  Prof.  Robert  H.  Gault  of  Northwestern  Uni- 
versity, and  Judge  Harry  Olson  of  the  Municipal  Court,  in  interest- 
ing comments. 

*  The  last  session  of  the  association  was  opened  by  a  proposal 
by  Jacob  W.  Rausch,  Esq.,  of  Morris,  111.,  that  the  association  use 
its  influence  to  obtain  for  this  state  a  thorough  and  efficient  vo- 
cational education  system  with  universal  military  service.  Frank- 
lin L.  Velde,  Esq.,  suggested  amendment  of  the  present  law  re- 
quiring deeds  to  be  under  seal.  He  urged  that  the  requirement  of 
seals  has  become  obsolete  in  the  light  of  modem  education,  and 
pointed  out  that  while  our  legislature  has  passed  an  act  validating 
conveyances  made  in  other  states  where  seals  have  been  abolished, 
still  in  this  state  the  law  continues  to  require  such  conveyances  to 
be  under  seal. 

Hon.  Charles  J.  Doherty,  Minister  of  Justice  of  Canada,  and 
representative  of  the  Prime  Minister,  delivered  an  address  on  the 
'^Rights  of  Neutrals  and  Belligerents  on  the  High  Seas."  Prof. 
Charles  Cheney  Hyde  professor  of  international  law  in  North- 
western University,  delivered  an  address  on  "The  United  States 
and  the  Law  of  Blockade."  Samuel  Rosenbaum,  Esq.,  of  the 
Philadelphia  bar,  who  recently  returned  from  England,  where  he 
made  a  special  study  of  the  courts  for  the  American  Judicature 
Society,  with  a  view  to  the  introduction  of  the  English  system  of 
procedure  in  Amencan  courts,  gave  an  account  of  the  English 
method  of  procedure,  and  particularly  of  the  work  of  the  rule 
committee. 

The  committee  to  devise  a  plan  for  a  retirement  fund  for  aged 
lawyers  and  to  raise  funds  therefor,  submitted  to  the  association 
their  plan,  which  was  adopted;  and  the  committee  reported  con- 
tributions in  excess  of  $2,500.  The  Illinois  State  Bar  Association 
is  the  first  association  to  start  such  a  fund. 

The  new  officers  of  the  association  are:  Albert  D.  Early,  of 
Rockford,  president;  Edgar  Bronson  Tolman,  of  Chicago,  Leslie 
D.  Puterbaugh,  of  Peoria,  and  Frederick  A.  Brown,  of  Chicago, 
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vice-presidents;  R.  Allan  Stephens,  of  Danville,  secretary;  Frank- 
lin L.  Velde,  of  Pekin,  treasurer;  and  John  F.  Voigt,  Chicago, 
Roger  Sherman,  Chicago,  Walter  M.  Provine,  Taylorville,  Logan 
Hay,  Springfield,  C.  M.  Clay  Buntain,  Kankakee,  and  Geotge  H. 
Wilson,  Quincy,  members  of  the  board  of  governors. 

R.  Allan  Stephens. 


AN  EDITORIAL  CHANGE 

The  present  issue  of  the  Illinois  Law  Review  marks  the 
retirement  of  an  editor-in-chief,  and  the  introduction  of  a  suc- 
cessor. Professor  Costigan's  term  of  office  extended  over  a  period 
of  seven  years,  beginning  with  Volume  IV,  No.  3  (October,  1909) 
and  ending  with  Volume  XI,  No.  2  (June,  1916).  Professor  Cos- 
tigan  in  his  editorial  published  April,  1916,  generously  accorded 
credit  to  his  predecessors.  Professor  Frederic  C.  Woodward  and 
Professor  Roscoe  Pound,  ^or  the  creative  labor  wfiich  gave  the 
Illinois  Law  Review  "its  form  and  its  development."  In  the 
same  spirit  of  self-effacement,  he  also  attempted  to  minimize  his 
own  part  in  continuing  and  solidifying  the  policies  developed,  in 
what  he  styles  the  "critical  months  of  the  Review's  history,"  by  the 
statement  "that  in  the  early  months  of  the  Review,  which  was  a 
pioneer  in  is  field,  the  influence  of  the  editor-in-chief  was  naturally 
much  greater  than  it  can  be  today." 

The  fact  remains,  however,  that  the  office  of  head  editor,  up 
to  the  present  time,  always  has  been  one  of  genuine  responsibility 
and  of  administrative  burdens  little  relieved  by  division  of  labor 
or  delegation  of  function. 

There  is  undoubtedly  an  easy  way  and  a  hard  way  of  editing 
a  law  journal.  Professor  Costigan's  way  was  the  hard  way.  It 
is  a  quality  of  his  mind  to  see  nothing  unimportant  in  the  ways  and 
means  of  a  thing  to  be  accomplished.  The  means  was  as  im- 
portant as  die  end ;  and  no  step  in  a  process  of  thinking  or  acting 
was  ever  considered  by  him  as  undeserving  of  a  reasoned  judg- 
ment. He  had  a  conscience  not  simply  for  large  issues,  but,  what 
is  rare  in  human  nature,  even  for  details.  In  the  complex  inter- 
relation of  human  effort  in  modem  work,  his  ethical  sense  of  duty, 
and  his  pride  in  the  thing  which  he  represented,  compelled  him  to 
assume  responsibility  for  obstacles  beyond  his  control.  Tolerant  to 
excess  with  the  frailties  of  others,  he  was  intolerant  with  himself 
in  his  performance  of  duty.    Under  this  painstaking  leadership,  the 
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Illinois  Law  Review,  although  representing  primarily  the  in- 
terests of  the  Illinois  bar,  has  been  brought  into  first  rank  among 
law  journals  of  this  country. 

It  must  be  remembered,  also  that  during  these  years,  Professor 
Costigan  has  carried  a  heavy  burden  of  professorial  labor,  and 
has  rendered  important  services  to  the  law  as  an  author.  That 
with  these  more  important  and  time-consuming  duties  he  has  been 
able  to  edit  the  Illinois  Law  Review  in  a  manner  which  eloquent- 
ly speaks  its  own  praise,  requires  the  somewhat  personal  explana- 
tion given.  It  is,  therefore,  with  genuine  regret  that  we  record  the 
retirement  of  Professor  Costigan  as  editor-in-chief,  but  although 
acceding  to  his  request  to  be  relieved  of  that  office,  the  Illinois 
Law  Review  still  may  claim  the  benefit  of  his  judgment  as  a  mem- 
ber of  the  managing  board,  and  of  his  talents  as  associate  editor. 

A.  K. 


CORRESPONDENCE 

THE  PRESSLEY  LITIGATION  AGAIN 
By  William  H.  Blymyer* 
To  THE  Editor  of  the  Illinois  Law  Review  : 

The  inquiry  made  by  Dean  Wigmore  in  the  Review  for  May 
(Vol.  II,  p.  45)  as  to  what  we  should  do  to  avoid  such  legal  compli- 
cations as  have  arisen  in  the  Pressley  litigation  should  at  least 
start  Americans  to  do  some  thinking. 

The  tentative  suggestion  of  having  a  "Chief  Judicial  Superin- 
tendent" would  simply  be  to  center  in  one  man  functions  that  are 
now  lodged  in  many — the  judiciary  committees  in  the  legislatures 
and  the  courts  in  making  rules  and  revising  or  making  decisions — 
which  plan  offers  very  little  assurance  of  improvement,  as  it  could 
hardly  be  expected  that  an  incumbent  of  that  office  could  always 
be  found  who  would  excel  such  bodies  in  wisdom  and  power  to 
effect  legislation ;  and  then,  in  both  cases,  the  support  of  the  people 
must  be  had. 

A  sure  remedy  is  easy  to  suggest,  but  difficult  to  accomplish, 
for  it  involves  a  struggle  against  long  established  practice,  or 
prejudice. 

Were  we  to  behold  Chinamen  complaining  of  the  complica- 

1.    Of  the  New  York  City  bar. 
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tion  of  a  literary  system  that  required  a  separate  character  for 
each  word,  and  yet  refusing  to  examine  one  in  which  all  the  words 
were  expressed  by  twenty-six  characters,  we  would  simply  have 
pity  on  them. 

To  state  that  we  appear  like  the  Chinamen  to  the  European 
jurist  who  has  studied  our  system^  is  simply  to  invite  incredulity; 
for,  in  other  accomplishments,  we  feel  that  we  have  outdistanced 
Europe,  and  it  must  be  likewise  so  in  the  law;  and,  moreover,  it 
offends  our  pridcf  in  our  oft-vaunted  Anglo-Saxon  heritage.  If  we 
look  for  improvements,  we  go  no  further  than  to  consider  some 
English  modifications,  or  turn  to  New  Jersey,  where  the  common 
law  and  chancery  practices  have  been  least  disturbed  by  legislation, 
as  did  the  New  York  Constitutional  Revision  Commission  last  sum- 
mer, supposing  that,  by  going  back  to  this  fountain  head,  it  would 
get  a  better  start. 

What  is  our  English  common  law?  It  is  the  recorded  action 
of  a  strong-headed  people  so  thoroughly  satisfied  with  their  own 
capabilities  that  when  they  emerged  from  barbarism  sufficiently  to 
feel  the  need  of  a  system  of  law,  they  turned  aside  from  a  mar- 
velous one,  developed  scientifically  and  which  had  been  in  use  for 
a  thousand  years,  and  began  to  build  up  one,  in  matters  that  the 
church  could  not  control,  out  of  their  own  experiences  from  cases 
as  they  arose.  The  early  reports,  especially,  show  that  the  prin- 
ciple each  time  was  usually  decided  by  a  single  judge,  with  almost 
no  enlightenment  from  precedents,  often  influenced  by  the  sur- 
roundings of  the  case.  It  can  be  imagined,  that  the  principle  was 
affected  by  the  way  that  he  had  dined ;  and,  that  it  wabbled  back- 
ward and  forward  for  years  until  it  came  before  a  judge  whose 
reputation  imparted  to  it  sufficient  authority  to  give  it  permanency. 

Its  history  is  a  succession  of  •  breakdowns ;  and  each  time, 
recourse  has  been  had  to  the  Roman  law,  most  notably  under  Lord 
Mansfield's  administration,  by  the  wide  introduction  of  chancery 
rules  into  the  common  law  procedure. 

It  is  appalling  how  we  Americans  grovel  when  we  might 
be  walking  in  the  light;  but  a  little  reflection  shows  how  natural 
this  conduct  is ;  for,  as  a  whole,  we  are  a  busy  people,  with  no  time 
to  learn  more  than  our  own  systems,  or  to  overcome  the  barriers 
of  foreign  languages. 

It  can  safely  be  said,  that,  in  our  history,  no  Continental  jurist, 
and  even  no  graduate  of  law,  or  doctor  juris,  has  come  to  this 
country  and  mastered  the  American  system  sufficiently  to  be  moved 
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to  make  comparisons,  and,  at  the  same  time,  has  gained  a  position 
among  us  that  would  permit  him  to  advocate  the  adoption  of  Con- 
tinental methods.  Even  no  Englishman  has  undertaken  this  role. 
While,  on  the  other  hand,  a  number  of  young  Americans  have 
studied  law  abroad,  they  have  done  so  before  having  had  practical 
experience  here;  they  have  apparently  not  gained  impressions  that 
have  been  deep  or  reinforced  by  practice  abroad;  and  they  have 
had  no  special  message  for  us.  We,  therefore,  content  ourselves 
with  a  few  Latin  phrases  from  Kent,  Parsons,  and  Story,  for  our 
insight  into  the  advantages  that  the  Civil  Law  can  offer. 

Notwithstanding  the  proximity  of  England  to  the  Continent, 
it  seems  that  the  door  has  only  once  been  opened  from  that  country. 
John  Austin  went  to  the  Continent  in  1826  for  two  years  to  pre- 
pare for  a  course  of  lectures  to  be  given  at  University  College. 
The  attention  given  to  his  lectures  upon  his  return  was  very  slight, 
but  he  had  among  his  hearers  John  Stuart  Mill  and  Henry  Maine, 
and  through  them  he  handed  on  the  torch  which  has  done  so  much 
to  advance  the  English  practice  to  a  position  far  above  our  own. 

What  these  English  ancestors  did  for  us,  was  to  insist,  that, 
in  those  matters  of  which  they  had  obtained  control,  the  judges 
should  not  be  trusted;  and  so  provided  that  questions  arising  in 
them,  especially  those  affecting  the  veracity  of  witnesses  and  the 
fixing  of  damages,  should  be  submitted  to  laymen  brought  to- 
gether by  chance.  This  necessitated  the  conduct  of  the  trial  from 
beginning  to  end  at  a  single  sitting,  as  it  could  not  be  expected  that 
the  twelve  men  could  be  reconvened  at  a  later  date ;  and  therefore, 
it  followed,  that  rules  must  be  devised,  some,  in  order  that  these 
men,  unlearned  in  the  law,  should  only  hear  and  see  what  was 
considered  proper  for  their  guidance;  and  others,  that  the  parties 
might  know  for  just  what  issues  they  should  prepare.  These  are 
the  rules  of  evidence  and  procedure;  all  very  necessary  for  such 
a  system;  all  very  admirable  as  problems  in  logic;  and  as  to  the 
former.  Dean  Wigmore  has  certainly  distingfuished  himself  in  the 
most  complete  exposition  ever  made. 

However,  should  you  enter  the  office  of  a  Continental  lawyer, 
or  advocate,  and  ask  to  see  the  works  on  evidence  and  procedure 
in  civil  cases,  he  would  tell  you  that  he  had  none,  as,  with  no  jury, 
there  was  no  need  for  any;  that  the  pleadings  ql  a  case  consisted 
only  of  a  plain  statement  of  the  contention;  and  that  the  judges 
determined  the  weight  to  be  given  to  matters  presented  as  evidence. 

You  say:  That  would  not  satisfy  Americans:  They  must 
have  jufies.    But  why?    Is  it  because  the  jurymen  can  do  the  work 
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so  much  better  than  the  trained  jurist,  or  because  we  also  must 
have  protection  from  the  judges?  You  will  surely  not  give  the 
first  reason.  If  you  state  the  latter,  how  does  it  happen,  if  we  still 
make  some  pretension  to  consistency,  that  we  confide  the  most 
vital  interests  of  life  to  a  single  judge,  even  the  disposition  of  our 
property  at  death,  the  matter  of  our  relations  with  wife  and  chil- 
dren, all  matters  relating  to  vessels,  and  all  partnership  and  trust 
relationships,  and  will  not  allow  the  fixing  of  damages  when  more 
than  twenty  dollars  are  claimed,  to  be  determined,  even  by  a  bank 
of  judges?* 

It  is  a  sad  commentary  upon  our  sanity;  we  are  not  making 
use  of  our  intellects. 

Returning  to  Dean  Wigmore's  inquiry,  the  litigation  in  point 
would  give  a  civil  law  court  no  difficulty.  Parties  can  be  brought  in 
at  any  time  and  if  the  judgment  is  modified  or  reversed  on  appeal 
or  i:evision,  the  judges  in  the  Court  of  First  Instance  are  on  hand 
to  continue  the  proceedings  to  completion,  almost  as  though  there 
had  been  no  interruption. 

Our  most  serious  handicap,  is  the  fact  that  we  are  bound 
to  this  baneful  jury  system  by  our  constitutions,  state  and  federal, 
so  that,  unlike  the  conditions  of  any  other  science  where  the  in- 
ventor can  almost  always  find  some  one  who  will  try  out  his  ideas, 
no  change  can  be  wrought  involving  this  institution  until  the  legal 
profession  as  a  whole  in  a  given  state,  or  in  two-thirds  of  the 
states,  respectively,  is  ready  to  act  for  it.  Furthermore,  such  work 
is  rendered  most  difficult  through  the  fact  that  the  great  national 
bar  association  is  dominated  by  a  group  of  very  conservative  men, 
so  that  instead  of  stimulating  any  great  reform,  it  impedes  it.  This 
point  is  well  illustrated  by  the  remark  of  its  president,  when,  as 
president-elect  of  the  New  York  Constitutional  Convention,  last 
year,  he  stated  at  a  luncheon  of  the  Merchants'  Association  of  New 
York,  in  what  was  announced  to  be  the  'keynote  address," 

"Our  laws,  fundamental  and  ordinary,  are  to  be  based  upon  our 
history.  It  is  not  the  function  of  legislators  to  put  into  law  what  hap- 
pens to  occur  to  them  as  being  a  pretty  good  thing.  It  is  their  function 
faithfully  to  register  the  customs  and  mature  conclusions  of  the  people 
whom  they  serve,  so  that  each  successive  step  in  legislative  develop- 
ment may  be  but  a  record  of  the  growth  and  development  of  our  life." 
Dean  Wigmore  struck  the  right  word  in  the  very  first  line; 

2.  The  Green  Bag,  for  May,  1914,  contained  a  very  exhaustive  paper  by 
the  same  writer,  on  the  uselessness  of  the  jury  system  in  civil  cases,  and  its 
introduction  into  the  American  system  ahnost  without  reason. 
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the  word  "efficiency."  Are  we  to  consider  it  now,  or  to  wait  until 
German  Kultur,  which  is  only  another  word  for  it,  or  intelligence, 
in  its  progress  around  the  world  will  have  taken  from  us  prestige 
that  will  require  many  times  the  effort  to  regain. 

What  our  legal  system  needs  is  a  body  of  men  who  will  use 
their  intellects  free  from  prejudices.  This  seems  simple;  but  such 
men  are  still  very  rare. 
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Criminal  Law — ^Judgment  on  Demurrer  to  Plea  in  Bar. — 
It  is  rather  a  matter  for  wonder  that,  at  this  late  day,  there  should 
be  any  doubt  as  to  the  power  of  a  court  to  allow  a  defendant  to 
plead  over,  on  sustaining  a  demurrer  to  his  plea  in  bar,  in  a 
prosecution  for  misdemeanor.  Yet  this  is  the  question  discussed 
at  considerable  length  in  United  States  v.  Rockefeller,  226  Fed. 
Rep.  328  (District  Court,  Southern  District  of  New  York).  While 
the  decision  is  in  favor  of  the  power,  the  question,  it  seems  to  us, 
could  have  been  more  summarily  disposed  of,  if  the  court  had 
drawn  a  sharper  distinction  between  what  the  defendant  is  entitled 
to  as  a  matter  of  right  and  what  he  may  be  granted  in  the  exercise 
of  the  court's  discretion.  Rex  v.  Taylor  (1824)  3  B.  &  C.  502;  5  D. 
&  R.  4Z2,  it  may  be  conceded,  holds  in  unmistakable  terms  that  in 
a  case  of  the  present  description  the  judgment  is  final.  But  that 
decision  proceeds  on  the  ground  that  in  misdemeanors,  as  dis- 
tinguished from  felonies,  the  rule  of  civil  pleading  is  applicable. 
In  case  of  a  felony  the  defendant  was  entitled  to  plead  over  as  a 
matter  of  right,  in  favorem  vitae,  but  in  a  case  of  misdemeanor  this 
reason  was  absent.  Now  in  civil  causes,  after  argument  and  opinion 
of  the  court,  the  rule  under  the  former  practice  in  England  was 
only  that  it  was  not  of  course  to  allow  the  defendant  to  withdraw 
his  plea  in  bar  and  plead  over  (See  10  Ilunois  Law  Review,  424, 
n.  26)  ;  in  a  proper  case,  however,  this  would  be  permitted.  Hence 
Rex  V.  Taylor,  supra,  cannot  be  regarded  as  trenching  on  the 
^scretionary  power  of  the  court  to  grant  the  privilege  of  pleading 
over,  as  a  matter  of  indulgence. 

In  many  jurisdictions  there  are  statutes  providing  for  a  judg- 
ment of  respondeat  ouster  on  the  sustaining  of  a  demurrer  to  a 
plea  in  bar  in  a  civil  cause,  but  in  others,  as  in  Illinois,  the  defendant 
must  depend  on  the  discretionary  power  of  the  court  in  this  regard. 
So  freely  is  the  discretionary  power  exercised  with  us  that  pleading 
over  has  come  to  be  virtually  a  matter  of  course.  One  accustomed 
to  the  form  of  practice  finds  it  difficult  to  understand  why  the  court, 
in  the  principal  case,  should  have  found  Rex  v.  Taylor  such  a 
stumbling  block.  R.W.M. 

Wills — ^Attesting  Witness,  Competency  of  Stockholder 
OP  Corporate  Executor  as — Section  8  of  Wills  Act  Applied. — 
The  unreal  basis  for  the  common  law  rule  rendering  entirely  in- 
competent an  interested  witness  is  perhaps  better  illustrated  than 
fai  any  other  connection  in  those  cases  which,  under  the  provisions 
and  exceptions  of  the  Illinois  Evidence  Act,  hold  disqualified  a 
stockholder  of  a  corporation  suing  or  defending  against  the  personal 
representative,  devisees,  legatees  or  heirs-at-law  of  a  deceased  per- 
son. That  there  is  any  actual  danger  that  a  stockholder  will  perjure 
himself  for  his  corporation's  benefit  because  of  a  possible  increase 
in  dividends,  with  whatever  assurance  there  is  that  the  perjury 
win  not  be  discovered  because  of  the  death  of  the  other  party  to 
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the  transaction  in  suit — the  assumption  which  must  be  the  basis  of 
the  rule  and  the  statutory  exception — is  absurd  and  a  conclusion 
not  in  keeping  with  the  attitude  or  practices  of  die  very  great 
majority  of  men  and  women.  The  right  to  cross-examine  and  the 
opportunity  of  attacking  credibility  on  the  ground  of  interest 
furnish  sufficient  safeguards  in  any  event 

The  common  law  rule,  retained  in  the  exceptions  made  in 
the  statute,  requires  that  the  interest,  to  disqualify,  must  be  in  the 
outcome  oif  the  suit  in  which  the  witness  is  called,  and  must  be 
certain,  direct  and  immediate.  It  may  well  be  doubted  whether 
the  interest  of  a  stockholder,  properly  viewed,  is  within  this  rule. 
Our  Supreme  Court,  however,  has  had  no  such  doubt  and  in- 
variably has  held  a  stockholder  incompetent  where  his  corporation 
was  involved  in  litigation  with  persons  claiming  for  or  through  a 
decedent.  See  Consolidated  Company  v.  Keifer,  134  111.  483,  25 
N.  E.  799;  27  L.  R.  A.  (N.  S.)  819,  note. 

Applying  and  bound  by  the  rule  laid  down  in  the  Consolidated 
Company  and  other  cases,  the  Supreme  Court  in  Scott  v.  O'Connor- 
Couch,  271  111.  395,  111  N.  E.  272,  holds  that  a  stockholder  of  a 
trust  company  which  is  nominated  executor  of  an  instrument 
propounded  for  probate  is  an  incompetent  attesting  witness  thereto. 
But  the  court  saves  the  will,  to  whose  validity  the  stockholder's 
testimony  was  essential,  by  holding  that  the  case  falls  within 
section  8  of  the  Illinois  Wills  Act  which  renders  attesting  witnesses 
to  whom  any  beneficial  devise,  legacy  or  interest  is  made  or  given 
by  the  will  compellable,  if  necessary,  to  testify,  the  devise,  legacy 
or  interest  as  to  such  beneficiary  thereupon,  however,  becoming 
null  and  void.  The  stockholder  was  rendered  competent  by  the 
statute,  but  (lis  corporation  was  held  disqualified  from  acting  as 
executor. 

In  reaching  this  conclusion  the  court  is  under  necessity  of 
considering  and  distinguishing  Smith  v.  Goodell,  258  111.  145, 
101  N.  E.  255.  The  executors  and  trustees  under  a  purported 
will  considered  in  that  case  were  under  contract  with  one  of  the 
necessary  attesting  witnesses  to  share  with  him  any  earnings  as 
exeputors  or  in  any  trust  capacity.  It  was  held  that  the  attesting 
witness  was  disqualified  through  interest  and  that  the  case  was  not 
within  section  8.  His  interest,  the  Scott  opinion  points  out, 
arose  not  by  reason  of  any  beneficial  devise,  legacy  or  interest 
made  or  given  in  or  by  the  will,  but  out  of  a  private  contract 
wholly  outside  the  will.  On  the  other  hand,  says  Justice  Cart- 
wright,  writing  the  opinion  in  the  Scott  case: 

"In  this  case  the  incompetency  of  Pank^  arose  fron^  the  fact  that  the 
win  gave  a  beneficial  interest  to  the  corporation  of  which  he  was  a  director 
and  a  stockholder  and  the  benefictal  interest  was  direct  immediate  and 
substantial.  Every  dollar  and  every  piece  of  property  that  comes  to  a 
corporation  comes  directly  to  the  stockholders  and  increases  the  value  of 
the  stock.  In  substance,  the  stockholders  collectively,  represented  by  the 
artificial  corporate  entity,  were  executors  of  the  will.  The  interest  of  Pankey 
was  derived  directly  from  the  will  and  not  through  any  private  contract  or 
arrangement  outside  of  tt  and  his  incompetency  arose  directly  from  the 
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beneficial  iaterest  given  to  ham  and  the  other  stockholders  as  a  corporation. 
The  statute  ^plied,  and  the  coUrt  erred  in  striking  out  his  testimony." 

The  distincfioii  as  expressed  is  not  easy  to  grasp.  Viewing 
the  stockholder  and  corporation  as  two  separate  and  distinct 
persons  whose  relation  is  that  arising  out  of  the  stockholding 
contract,  no  distinction  between  the  two  cases  is  apparent.  It  is 
only  by  regarding  the  corporation  as  the  aggregate  of  its  stock- 
holders that  basis  for  distinction  is  given.  Thus  only  can  it 
be  said  that  the  stockholder- witness  takes  directly  and  immediately 
tmder  the  will.  The  language  of  Justice  Cartwright  above  quoted 
shows  that  this  was  in  mind;  substantially  it  was  the  stockholders 
who  were  appointed  executor.  £>id  the  court  shatter  theories  of 
corporation  jurisprudence?  Can  one  reconcile  the  declaring  null 
and  void  of  the  interest  of  all  stockholders  with  the  statute's 
provision  that  the  beneficial  interest  of  the  witness  be  null  and  void? 

It  would  be  worse  than  useless  to  speculate  on  these  questions. 
One  might  determine  that  the  court  had  exceeded  its  constitutional 
limitations  and  usurped  legislative  functions;  one  undoubtedly 
would  become  hopelessly  entangled  in  the  metaphysics  of  the 
corporate  entity.  In  the  end,  it  must  be  conceded  that  the  court 
has  earned  commendation:  forced  by  statute  and  case  law  to 
observe  the  unscientific  and  illogical  interest  disqualification,  it  yet 
has  found  a  way  to  modify  the  rigors  of  its  application.  It  would 
have  been  so  simple,  so  easy,  to  follow  the  rule  laid  down  in  the 
Smith  case. 

Strangely  enough  the  situation  presented  in  the  Scott  case — ^the  ' 
witness  a  stockholder  of  a  corporation  for  pro^t — ^hiis  rarely 
(but  once  in  so  far  as  a  rather  hurried  examination  of  standard 
collected  cases  and  digests  shows)  been  considered  by  American 
courts  of  last  resort.  The  case  of  In  re  Marston  (Me.),  8  Atl.  87, 
96,  97,  would  seem  to  hold  competent  stockholders  of  pecuniary 
corporations  benefited  by  the  will,  but  the  facts  of  the  case  bring 
it  virtually  within  the  rule  of  the  non-pecuniary  corporation  cases. 
The  courts  have,  except  in  Pennsylvania  where  a  statute  intervenes, 
held  that  officers,  trustees  and  members  of  non-pecuniary  corpora- 
tions and  tax  payers  of  municipal  corporations  are  competent 
to  attest  wills  making  gifts  to  their  respective  corporations,  the 
reason  being  that  they  receive  no  direct  financial  benefit.  See 
Boyd  V.  McConnell,  209  111.  396;  70  N.  E.  649;  note  36  L.  R.  A. 
(N.  S.)  504.  Quaere:  Would  a  showing  of  the  insolvency  of  a 
corporate  beneficiary  organized  for  profit,  either  as  of  the  time 
of  the  execution  of  the  will  or  of  its  propounding  for  probate  or  as 
of  both  times,  remove  the  common  law  disqualification  of  its 
stockholders  acting  as  attesting  witness?  The  question  whether  or 
not  the  stocl^alder  actually  is  financially  benefited  is  not  material 
under  the  rule  as  laid  down  in  the  Scott  case.  To  make  it  material  in 
most  instances  would  lead  to  collateral  inquiries  which  would 
render  the  application  of  the  rule  impracticable.  No  other  way, 
however,  to  reconcile  the  two  lines  of  cases  adequately  is  apparent. 

In  passing  may  we  be  pardoned  if  we  express  no  exceeding  sor- 
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row  that  the  trust  company  in  the  Scott  case  found  itself  disqualified. 
The  report  of  the  case  indicates  that  the  corporation  acted  as 
lawyer  in  the  preparation  and  execution  of  the  will.  That  it  over- 
reached itself  need  cause  neither  surprise  nor  grief. 

R.  Y.  £1. 

Quasi-Easements — Implied  Grant. — The  question  of  "im- 
plied grant"  and  "implied  grant  back"  as  eflFective  to  create  a  quasi- 
easement  is  again  considered  in  the  case  of  Adams  v,  Gordon,  265 
111.  87,  106  N.  E.  517.  In  that  case  one  Gordon  entered  into  a 
contract  with  one  Adams,  for  the  sale  of  a  portion  of  Gordon's 
land.  The  contract  provided  that  the  purchaser  should  have  the 
right  to  the  use  of  a  well  located  on  the  portion  of  the  property 
retained  by  Gordon,  also  the  right  to  a  path  from  a  gate  to  the 
well.  The  contract  provided  that  the  purchaser  should  maintain 
the  well,  and  a  pump,  engine  and  tank  at  the  well  and  to  furnish 
water  for  use  of  Gordon  without  expense  to  the  latter.  None  of 
the  provisions  relative  to  the  well,  pump,  engine,  tank  or  path  ap- 
peared in  the  deed  passing  the  title.  The  purchaser  obtained  his 
water  from  the  well  through  a  pipe  which  entered  the  ground  near 
where  the  tank  was  located  on  the  grantor's  land,  and  was  visible 
on  the  grantee's  land  where  it  left  the  ground  and  connected  with 
faucets,  plugs,  etc.,  on  the  latter's  land.  The  case  arose  on  a  bill 
by  a  grantee  of  the  purchaser  against  Gordon  to  enjoin  interference 
with  the  complainant's  use  of  the  water,  and  of  the  path  for  the 
purpose  of  attending  to  the  engine,  tank,  etc.,  in  order  to  get  water. 

Under  these  circumstances  the  Supreme  Court  directed  that 
the  demurrer  of  the  defendant  to  the  bill  of  complaint  of  complain- 
ant setting  up  substantially  those  facts,  should  be  overruled, 
on  the  theory  that  the  facts  showed  an  implied  grant  of  a  quasi- 
easement.  In  its  opinion,  the  court  lays  stress  upon  the  point  that 
it  is  not  important  that  the  easement  be  necessary,  so  long  as  it  is 
highly  convenient  and  beneficial  to  the  use  and  enjoyment  of  the 
property  purchased. 

In  that  connection,  reference  is  made  to  former  comments  upon 
this  subject,  appearing  in  3  Illinois  Law  Review,  p.  187,  and  in 
4  Illinois  Law  Review,  p.  430.  Upon  the  proposition  that  a  grant 
of  quasi-easement  in  order  to  be  implied  in  favor  of  a  grantee,  must 
be  de  facto  in  existence,  continuous  and  apparent,  which  this  ease-, 
ment,  it  seems,  was,  no  difficulty,  possibly,  now  exists  in  the  law  in 
Illinois.  Upon  the  question  whether  an  implied  grant  back,  must 
also  contain  the  element  of  reciprocalness,  this  case  is  not  valuable 
because  this  was  a  case  of  implied  grant  and  not  one  of  implied 
grant  back. 

It  would  seem,  however,  that  the  same  result  might  have  been 
arrived  at  on  another  theory.  It  is  submitted  that  this  might  as 
well  be  considered,  in  equity,  a  positive  easement  on  the  theory  of  a 
contract  for  an  easement.  See  9  Illinois  Law  Review,  p.  28L  The 
court,  it  seems,  did  not  consider  that  phase  of  the  situation  but  seems 
to  take  it  for  granted  that  the  deed  merged  the  contract  so  that  the 
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contract  was  of  no  value  whatever.  265  111.  96.  Within  the  rule 
that  parol  evidence  may  be  introduced  to  explain,  vary  or  rebut  the 
consideration  stated  in  the  deed  it  would  seem  that  evidence  might 
have  been  introduced  to  show  that  part  of  die  consideration  for  the 
conveyance,  was  represented  by  these  easements,  and  with  a  con- 
tract, upon  consideration,  for  an  easement,  possession  and  use, 
doubtless,  would  furnish  the  other  requisites  to  substantiate  the 
easement  in  equity.  Kinsie  v,  Penrose,  3  111.  520 ;  Sidders  v,  Riley, 
22  III.  109-111 ;  Booth  v,  Haynes,  54  111.  363-3M;Huebsch  v,  Scheel, 
81  111.  281 ;  Uyod  v.  Sandusky,  203  111.  621 ;  Brosseau  v.  Lowry, 
209  111.  405;  Spence  v.  ent  Ace,  Ins,  Co.,  236  111.  449;  9  Illinois 
Law  Review,  281.  E  M  L 

Covenants  Running  With  the  Land  in  Equity — ^Restrict- 
ive Covenants.— The  case  of  Gerling  v.  Lain,  269  111.  337,  109  N. 
E.  972,  recalls  the  question.  Is  a  restrictive  covenant  enforcible  in 
Illinois  by  one  who  has  no  property  interest  liable  to  be  affected 
by  its  breach  or  performance  and  who  bears  no  relation  to  the  prop- 
erty against  which  he  seeks  to  enforce  it  other  than  that  he  was  the 
covenaAter  in  the  instrument  by  whidi  the  covenant  was  created? 
The  case  of  Van  Sant  v.  Rose,  260  111.  401,  without  question,  an- 
swers that  in  the  affirmative.  It  was  suggested  in  9  Illinvis  Law 
Review,  58,  that  that  case  was  wrong  and  that  the  application  which 
that  case  made  of  the  operation  of  the  case  of  Hays  v,  St.  Paul 
M,  E,  Church,  was  not  justified.  Now  comes  the  case  of  Gerling  v. 
Lain  with  the  dictum  (p.  340  of  that  case)  that  "a  court  of  equity 
may  in  a  proper  case  enforce  a  personal  covenant  against  a  gran- 
tee or  assignee  with  notice."  The  case  itself  involved  a  covenant 
in  a  deed  whereby  the  grantee  was  to  construct  a  driveway  along 
the  east  side  of  the  granted  premises  for  the  benefit  of  premises 
retained  by  the  grantor  and  the  grantor  was  to  have  the  right  to 
use  the  driveway  "so  long  as  friendly  relations  exist  between  the 
parties."  Thus  it  was  quite  unnecessary  for  the  court  to  go  any 
further  than  to  point  out  first,  that  the  covenant  was  a  positive 
and  not  a  negative  one  and  second,  that  the  covenant  being  uncer- 
tain in  its  operation,  i.  e.,  so  long  as  friendly  relations  exist,  was 
not  such  as  equity  would  attempt  to  enforce.  However,  apparently 
in  conceding  a  point  made  by  counsel  in  the  case,  the  court  makes 
the  statement  above  referred  to  relative  to  the  enforcement  by  a 
court  of  equity  of  personal  covenants  and  then  holds  that  this  par- 
ticular covenant  was  not  enforcible  because  of  its  indefiniteness. 

In  support  of  this  statement  of  enforcibility  of  personal  cov- 
enants the  court  cites  IVilloughby  v,  Lawrence,  116  111.  Ill,  which 
was  not  really  a  case  of  covenant  at  all,  but  rather  one  of  easement 
in  gross.  In  that  case  one  who  had  a  ten  year  leasehold  interest 
in  certain  property  used  as  a  race  course,  granted  to  appellants  a 
right  (easement  in  gross)  to  use  fences  and  buildings  on  the  prop- 
erty for  advertising  purposes.  This  leasehold  subsequently  passed 
to  the  assignee  of  the  lessee,  who  tried  to  interfere  with  the  right 
of  the  appellants  thus  to  use  the  fences  and  the  buildings. 
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If  the  provision  in  the  case  of  Gerlfng  v.  Lain  had  been  for  a 
stated  time,  or  iforever,  it  would  have  given  an  interest  outright 
in  the  property,  i.  e.,  an  easement.  Thereupon  the  question  would 
have  been,  not  the  enforcement  of  a  covenant,  but  the  protection 
of  an  easement.  The  further  provision,  however,  for  the  making 
of  a  cement  driveway  would  have  been  a  positive  covenant  in  aid  of 
an  easement,  and  while,  possibly,  one  that  would  run  at  law,  would 
not  run  in  equity  as  not  a  negative  covenant  or  one  from  which  the 
negative  could  be  implied. 

It  must  follow  that  if  the  covenant  in  the  Gerling  case  had  been 
anything  but  indefinite,  it  would  no  longer  have  been  a  personal  one, 
but  would  have  become  one  that  would  run  at  law,  yet  not  in 
equity.  Therefore,  it  is  submitted  the  uses  by  the  court  of  the 
term  "personal  covenant"  is  misleading,  as  it  is  inapplicable  to  the 
proper  decision  of  that  case.  E.  M.  L. 

Water  Rights — C)verfix)w  From  Diversion  of  Natural 
Flow  of  Drainage. — ^Where  a  private  individual  or  corporation, 
pollutes  a  stream  or  floods  another's  land  it  seems  the  courts 
consider  such  act  a  nuisance  with  the  result  that  each  continuing 
act  of  pollution  or  of  flooding,  constitutes  a  separate  cause  of 
action.  And,  possibly,  any  other  act  of  interference  with  the  right 
of  a  riparian  owner  to  the  flow  of  the  stream  as  it  was  wont  to 
flow,  or  with  the  natural  flow  of  drainage  water  or  even  an  inter- 
ference with  one's  right  to  percolating  waters  would  be  a  nuisance 
on  similar  considerations,  so  long  as  it  involved  a  situation  where 
the  use  or  enjoyment  by  the  complaining  party  of  his  land  was 
unduly  interfered  with,  under  the  rule  sic  utere  tuo  ut  alienum  non 
laedas  (9  Illinois  Law  Review  278 ;  6  Illinois  Law  Review  393 ; 
8  Illinois  Law  Review  59),  and  a  recovery  allowed  for  each  con- 
tinuing act.     In  other  words  the  injury  is  considered  temporary. 

However,  where  the  actor  committing  the  injury  is  a  cor- 
poration or  body  vested  witiji  powers  of  eminent  domain,  a  dif- 
ferent rule  applies.  If  the  act  is  one  performed  lawfully,  and  in 
accordance  with  the  approved  methods  of  science  (as  in  the  erection 
of  a  structure  or  construction  of  other  work)  the  injury  is  not  a 
nuisance,  but  is  a  permanent  injury,  and  all  damage  must  be 
recovered  once  and  for  all  within  the  statutory  period  for  bringing 
actions  for  that  type  of  injury.  In  such  case  the  injury  is  not 
a  continuing  one,  and  it  seems  that  a  recovery  of  damages  in  such 
case  includes  compensation  for  all  injury  sustained  and  to  be 
sustained  from  such  act  of  the  corporation  or  public  body.  (8 
Illinois  Law  Review  326;  9  Illinois  Law  Review  567).  But 
this  rule  of  one  recovery  for  all  damages  past,  present  and  future 
is  confined  to  such  damages  as  flow  from  the  particular  act  prop- 
erly performed,  so  that  if  the  act  consisted  in  the  constructing  of 
a  canal  that  did  not  take  care  of  all  the  flow  of  water  reasonably 
to  be  expected,  it  could  not  be  one  properly  performed.  C.  B.  <y 
Q,  R.  R.  Co.  V,  Illinois,  200  U.  S.  561 ;  Ry,  Co.  v.  P.,  212  lU.  103. 

Following  out  this  principle,  the  case  of  Wheeler  v.  Samiary 
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District,  270  lU.  461,  465,  466,  467,  110  N.  E.  665,  appears  with  the 
further  qualification  diat  any  enlargement  of  the  original  work 
or  act  constitutes  another  cause  of  action.  However,  it  seems  the 
judges  were  not  agreed  as  to  the  appUcation  of  this  qualification. 
The  majority  opinion  seems  to  extend  the  qualification  to  any 
enlarged  operation  of  the  work  even  where  due  to  additional  needs 
from  a  growth  of  population.  The  minority  opinion  adheres 
to  a  strict  application  of  the  qualification  and  would  confine  it 
to  physical  enlargement  of  the  structure  or  work  itself  as,  in  this 
case,  the  physical  enlargement  of  the  canal.  It  is  submitted  the 
most  justifiable  application  to  adopt  is  that  suggested  by  the  case 
of  C.  B.  ^  Q.  R.  R.  V.  Illinois,  above,  viz.:  Upon  the  question 
whether  there  is  a  departure  from  the  original  act  sufficient  to  take 
the  injury  out  of  the  class  of  those  which  the  original  assessment 
of  damages  could  be  considered  as  having  paid  for,  let  the  court 
determine  whether  it  was  reasonably  in  contemplation  of  the 
parties  as  reasonably  minded  persons  at  the  time  when  the  act 
was  first  done. 

E.  M.  L. 

Deeds — ^Delivery — ^Acceptance  By  Grantor. — In  the  case 
of  Gomel  v.  McDaniels,  269  lU.  362,  109  N.  E.  996,  the  much  harried 
question  of  delivery  of  deeds  is  raised  again.  The  facts  were  as 
follows:  The  grantor  of  the  deed  in  question  executed  a  deed  to 
McDaniels  in  the  office  of  his,  the  grantor's,  attorney.  The  attorney 
testified  upon  the  trial  that  at  the  time  the  deed  was  executed  he 
gave  it  to  the  grantor  and  explained  what  was  necessary  to  make  the 
conve)rance  complete,  and  told  him  that  he  would  not  keep  the 
deed  among  his  papers,  but  would  have  to  deliver  it  to  the  grantee, 
or  to  somebody  for  him  to  be  delivered  at  the  grantor's  death. 
The  attorney  later  testified  that  the  grantor  then  said  that  if  that 
was  true  he  would  give  the  deed  to  the  witness,  the  attorney,  and 
it  was  so  given,  with  instructions  to  deliver  it  to  the  grantee  upon 
the  grantor's  death.  A  few  days  later  the  grantor  had  the  same 
attorney  prepare  a  will,  and  left  this  also  with  the  attorney;  and 
subsequently  the  grantor  took  back  the  deed  and  will  into  his 
own   possession  and  they  were  there  at  the  time  of  his  death. 

The  trial  court  ruled  that  there  was  a  good  delivery  of  this 
deed  and  this  ruling  was  affirmed  in  the  Supreme  Court  on  the 
theory  that  the  grantor  intended,  in  giving  the  deed  to  his  attorney, 
to  part  with  all  control  of  the  same. 

If  we  accept  the  premise,  from  these  facts,  that  this  deed  was 
delivered  to  a  third  person  with  the  intention  by  the  grantor  of 
parting  with  control,  this  case  comes  within  that  great  class  of 
cases  frequently  erroneously  called  cases  of  delivery  in  escrow, 
where  the  grantor  parts  with  control  but  the  delivery  is  inoperative 
until  the. happening  of  some  event  which  is  sure  to  come.  Cases 
of  this  sort  are  very  numerous  in  the  Illinois  Supreme  Court. 
A  dear  case  of  diis  type  is  Fitzgerald  v,  Allen,  240  111.  80.  Also 
Munro  v.  Bowles,  187  111.  346.    But  there  would  seem  to  be  some 
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question  as  to  whether  this  deed  w&s  necessarily  out  of  the  control 
of  the  grantor,  or  that  the  giiantor  so  intended  it  to  be.  The  delivery 
was  to  his  attorney,  whose  possession  must  be  taken  to  be  that  of 
his  principal.  The  facts  being  as  inconclusive  as  appears  in  the 
opinion  of  the  court,  it  can  scarcely  be  said  that  the  court's  con-, 
elusion  was  wrong. 

There  was  evidence  on  both  sides  as  to  whether  or  not  there 
was  an  acceptance  of  the  deed.  The  Illinois  law  requires  an 
acceptance  by  the  grantee.  Herbert  v,  Herbert,  1  111.  354;  Union 
Mutual  Insurance  Co.  v.  Campbell,  95  111.  267.  In  the  instant 
case  it  was  held  that  the  fact  that  the  grantee  knew  that  the  deed 
had  been  executed  was  sufficient  evidence  of  his  acceptance  of  it 

It  was  contended  also  that  the  deed  having  been  taken  back 
by  the  grantor  into  his  possession,  the  whole  effect  of  the  trans- 
action was  nullified.  This  conveyance  would  have  the  same  force 
and  effect  in  the  case  of  the  destruction  of  a  deed  after  complete 
transfer  to  the  grantee.  After  the  delivery  has  been  completed, 
no  act  of  the  grantor,  however  conclusive  in  character,  can  affect 
the  completed  transaction.  Callerand  v.  Piot,  241  111.  120.  While 
this  may  be  so,  however,  it  has  been  held  in  this  state  that  the 
subsequent  act  of  the  grantor  is  receivable  in  evidence  to  prove 
the  original  character  of  the  act  as  bearing  on  the  question  of 
whether  or  not  the  intention  to  part  with  control  was  present. 

A.  S.  L. 

Deeds — Effect  of  Absence  of  Seal — Notice  by  Posses- 
sion.—In  the  case  of  IVilson  v,  Kruse,  270  111.  298,  110  N.  E.  359, 
an  unusual  and  interesting  situation  arose.  Wilson  had  commenced 
a  suit  in  attachment  against  Kruse.  T.  B.  Moore  filed  an  interplea, 
claiming  that  he  was  the  owner  of  the  lands  levied  on  under  the 
above  mentioned  attachment.  Moore  clainied  that  his  interest 
came,  after  several  mesne  conveyances,  by  a  quitclaim  deed  from 
one  S.  L.  Moore.  This  deed  had  been  executed  in  the  State  of 
Iowa,  and  did  not  bear  a  seal  or  scroll  after  the  grantor's  signature. 
T.  B.  Moore  offered  this  deed  in  evidence  in  support  of  his  interplea, 
but  its  admission  was  refused  by  the  court  because  the  deed  was 
not  under  seal.  At  the  same  time,  counsel  for  T.  B.  Moore  was  not 
allowed  to  show  that  the  deed  was  executed  in  conformity  with  the 
Iowa  statute,  which  did  not  require  a  seal.  It  also  appeared  that 
T.  B.  Moore  had  gone  into  possession  of  the  land  pursuant  to  this 
deed,  and  was  holding  possession  through  a  tenant  at  the  time  the 
attachment  was  levied  on  the  land.  The  trial  court  directed  a 
verdict  with  the  peremptory  instruction  that  the  property  attached 
did  not  belong  to  Moore.  This  was  reversed  in  the  Supreme  Court 
on  the  theory  hereafter  indicated. 

While  the  deed  might  or  might  not  have  been  effective  as 
a  deed,  it  certainly  conveyed  an  equitable  interest — such  an 
interest  as  would  be  recognized  by  a  court  of  equity  as  the  basis 
of  a  suit  for  specific  performance  or  other  relief  to  place  the  title 
completely   and   properly   in   the   grantee   of   the   defective   deed. 


Digitized  by 


Google 


COMMENT  ON  RECENT  CASES.  215 

In  this  case,  the  deed  not  being  under  seal  could  not  pass  legal 
title  to  the  real  estate.  The  defective  deed,  however,  was  a  con- 
tract, and  between  the  original  parties  affected  with  notice,  was 
sufficient  to  give  Moore  good  tide.  This  would  certainly  be  the 
rule  in  equity,  and  this  case  illustrates  the  extension  of  equitable 
theories  to  the  law  courts,  for  the  equitable  theory  is  here  applied 
with  as  much  effect  and  in  the  same  manner  as  if  the  case  had 
arisen  on  the  chancery  side  of  the  court. 

In  this  case  the  court  held  that  Wilson  was  bound  by  notice 
by  reason  of  the  possession  of  Moore  through  his  tenant,  and  must 
be  taken  to  be  aware  of  the  equitable  interest  in  the  land  by 
virtue  of  the  defective  deed. 

A.  S.  L. 

Forcible  Entry  and  Detainer — Inquiry  Into  Title. — ^In 
the  case  of  Stoddard  v.  Illinois  Improvement  Co.,  271  111.  99,  110 
N.  E.  870,  appears  the  statement  that  in  an  action  of  forcible 
entry  and  detainer  the  title  of  the  premises  cannot  be  inquired 
into  under  any  circumstances.  The  case  arose  under  the  Practice 
Act  upon  the  question  whether  a  freehold  was  involved  so  as  to  give 
the  Supreme  Court  jurisdiction  on  appeal  direct  from  the  nisi 
prius  court.  It  would  seem  there  is  no  question  but  that  no  free- 
hold is  involved  within  the  meaning  of  this  provision  of  the  Practice 
Act,  but  it  is  believed  that  the  statement  as  it  appears  above  is  too 
broad. 

The  reason  an  appeal  in  a  forcible  detainer  suit  cannot  go 
direct  to  the  Supireme  Court  proceeds  from  the  nature  of  the  action : 
it  involves  only  possession  or  the  right  to  possession,  and  cannot 
involve  anything  more.  But  to  determine  who  has  the  right  to 
possession,  prima  facie  title,  at  least,  will  be  inquired  into.  That 
sufficiently  appears  from  the  case  of  Johnson  v.  Baker,  38  111.  98 
and  HuftaUn  v.  Misner,  70  111.  205  (cited  in  the  case  of  Thomas  v. 
Olenickt  237  111.  168,  the  principal  case  relied  upon  in  the  one  now 
now  under  discussion),  in  each  of  which  evidence  of  title  was 
admitted  in  evidence,  but  only,  so  the  court  says,  for  the  purpose 
of  showing  right  to  possession. 

It  is  submitted  the  better  statement  and  the  one  less  likely 
to  mislead,  would  have  been:  "In  an  action  of  forcible  entry  and 
detainer,  the  title  of  the  premises  cannot  be  inquired  into  except 
to  show  who  has  the  right  of  possession."  Nicholson  v.  Walker,  4 
111.  App  440-407;  Knox  v.  Hunter,  150  111.  App.  592. 

E.  M.  L. 
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The  Monroe  Doctrine.    By  Albert  Bushndl  Hart.    Boston:  Lit- 
tle, Brown  &  Co..  1916.    Pp.  xiv,  445. 

Professor  Hart's  discussion  of  the  Monroe  Doctrine  gives  a 
concise  and  interesting  history  of  American  foreign  rdations  so  far 
as  the  American  Continents  are  concerned]  In  that  connecticnr  he 
treats  of  the  di£Ferent  views  of  American  policy  in  the  Americas 
taken  by  statesmen  and  publicists  from  the  banning  of  our  na- 
tional existence.  These  views  he  prefers  to  call  "doctrines."  His 
comments  on  these  various  doctrines,  and  on  the  traditional  policy 
which^the  United  States  in  the  main  has  followed,  are  adways  inter- 
esting, and  have  the  importance  which  the  views  of  a  sdiolar  of 
Professor  Hart's  standing  would  always  have. 

It  is  commonly  stated  in  criticism  of  the  Monroe  Doctrine  that 
it  does  not  involve  legislation  by  the  Congress  of  the  United  States, 
that  it  is  not  embodied  in  international  law,  and  therefore  has  no 
standing  otherwise  than  as  the  expression  of  an  opinion  on  the  part 
of  an  American  President  in  1823. 

This  sort  of  criticism  of  the  Monroe  Doctrine  is  partly  correct 
and  partly  whimsically  incorrect.  It  is,  indeed,  quite  true  that  the 
Monroe  Doctrine  has  never  been  embodied  in  legislation,  and  rather 
is  simply  a  tradition  of  the  foreign  policy  of  the  United  States  with 
r^ard  to  the  Americas  in  the  past,  with  an  implication  as  to  what 
would  probably  be  the  policy  of  the  United  States  in  the  same  re- 
gard in  the  future.  It  is  also  quite  true  that  aside  from  President 
Monroe's  message,  the  doctrine  as  a  whole  is  not  anywhere  specific- 
ally stated,  and  perhaps  is  not  susceptible  of  specific  statement. 
Some  have  inferred,  therefore,  that  the  Monroe  Doctrine  no  longer 
exists,  and  that  in  any  event  it  cannot  be  defined. 

The  situation  is  quite  otherwise.  While  it  is  true  that  the  Mon- 
roe Doctrine  perhaps  is  not  anywhere  specifically  formulated,  it  is 
nevertheless  also  true  that  it  exists ;  that  it  is  a  very  positive  part  of 
the  foreign  policy  of  the  United  States,  not  only  in  the  past,  but  at 
the  present  time ;  and  that  it  has  the  weight,  not  merely  of  the  opin- 
ion which  President  Monroe  and  other  American  statesmen  have 
had  about  it,  but  the  further  weight  of  the  very  strong  probability 
that  the  United  States  would  act  to  the  extent  of  its  power  in  de- 
fense of  this, doctrine. 

The  substance  of  the  Monroe  Doctrine  is  no  mystery.  The  es- 
sence of  President  Monroe's  statement  in  his  message  of  1823  is  just 
as  true  today  as  it  was  then.  The  United  States  won  its  inde- 
pendence by  force  of  arms,  and  succeeded  in  establishing  a  repub- 
lican government.  Naturally,  the  people  of  the  United  States  have 
always  sympathized  with  the  other  settlers  on  the  American  conti- 
nent, who  have  likewise  won  their  independence  from  European 
control,  and  who  have  likewise  established  republics  in  consequence. 
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As  a  result  of  this  natural  sympathy  the  United  States  would  be 
strongly  averse  to  seeing  any  of  these  independent  republics  reduced 
to  subjection  by  any  European  military  power. 

The  other  side  of  the  Monroe  Doctrine  is  a  matter  of  self-de- 
fense for  the  United  States.  A  great  European  military  power, 
having  command  of  the  seas,  might  easily  endanger  the  security  of 
the  United  States  itself.  A  lodgment  on  the  American  coast  by  such 
power  would  make  it  possible  to  use  that  lodgment  as  a  base  of 
military  operations  against  the  Panama  Canal  or  against  the  home 
territory  of  the  United  States.  Of  course  this  presupposes  that  the 
command  of  the  seas  should  be  possessed  by  such  military  power. 

The  Monroe  Doctrine,  therefore,  involves  the  interest  of  the 
United  States  in  the  preservation  of  independence  and  republican- 
ism by  its  neighbors  in  North  and  South  America,  and  it  involves 
looking  out  for  its  own  security  against  aggressive  European  mil- 
itary powers. 

Further,  it  is  essential  to  the  understanding  of  the  Monroe 
Doctrine,  that  this  doctrine  by  no  means  covers  the  entire  body  of 
American  foreign  policy,  even  in  the  Americas.  Many  other  things 
may  be  done  or  may  not  be  done  by  the  United  States  in  reference 
to  Mexico,  in  reference  to  the  Panama  Canal,  in  reference  to  the 
West  Indies.  These  other  things  may  have,  and  very  likely  do  have, 
and  in  the  future  would  have,  no  reference  whatever  to  the  Monroe 
Doctrine. 

It  should  also  be  borne  in  mind,  however,  so  far  as  the  Monroe 
Doctrine  is  concerned,  that  there  are  other  ways  of  acquiring  con- 
trol of  a  weak  power  on  the  part  of  a  strong  power  than  direct  mil- 
itary action.  British  Guiana  was  insidiously  extending  its  area  at 
the  expense  of  Venezuela.  To  this  President  Cleveland  strongly 
objected  in  1895.  The  financial  penetration  of  a  weak  country, 
putting  that  country  at  the  mercy  of  a  stronger  power,  and  leading 
ultimately  to  the  direct  or  indirect  subjugation  of  that  small  power, 
is  a  familiar  method  of  aggression.  Of  course  if  the  subjects  of  a 
European  power  loan  money  to  a  weak  cotmtry  in  South  America, 
and  then  are  unable  to  collect  their  debts,  they  may  secure  the  sup- 
port of  their  government  in  making  collection  by  armed  force.  This 
on  the  whole  seems  just.  Obviously,  however,  this  would  be  a  dan- 
gerous procedure,  and  might  easily  lead  to  the  permanent  occupa- 
tion of  the  subject  country  by  a  European  power.  The  United 
States,  therefore,  could  not  consent  to  such  occupation  and  might 
easily  object  to  bringing  such  pressure  to  bear  for  the  collection  of 
debts.  C)n  the  other  hand,  this  obviously  puts  on  the  United  States 
a  certain  obligation,  which  may  result  in  a  form  of  oversight  cov- 
ering certain  American  republics.  The  present  arrangements  in  San 
Domingo,  Haiti,  and  Nicaragua  are  cases  in  point,  and  such  ar- 
rangements are  obvious  solutions  of  the  problems  of  financial  con- 
trol. 

The  Monroe  Doctrine  is  not  obsolete,  and  is  not  likely  to  be- 
come obsolete.    It  is  very  unpopular  in  some  parts  of  Europe.    The 
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United  States  may  be  induced  to  abandon  it,  but  the  only  form  of 
inducement  likely  would  be  a  successful  war  waged  against  the 
United  States  by  some  European  power. 

University  of  Chicago.  Harry  Pratt  Judson. 

Law  and  its  Administration.    By  Harlan  F.  Stone.    New  York; 
Columbia  University  Press,  1915.      Pp.  232. 

In  the  Hewitt  lectures  for  1915,  Dean  Stone  essays  the  difficult 
task  of  presenting  the  lawyer's  idea  of  our  law,  its  meaning,  growth » 
and  administration  before  a  lay  audience.  The  substance  of  those 
lectures  has  just  been  issued  in  book  form  by  the  Columbia  Uni- 
versity Press  under  the  title,  "The  Law  and  its  Administration." 

A  careful  reading  of  the  book  discloses  it  to  be  a  clear,  concise 
statement  of  a  conservative  lawyer's  idea  of  the  meaning  of  present 
day  law,  and  the  part  which  the  courts,  legislators  and  lawyers 
play  in  its  administration  and  development.  The  direct,  clear  cut 
style  of  the  writer  is  most  agreeable  and  surely  the  layman  will  gain 
a  better  idea  of  the  lawyer's  view  of  our  legal  institutions,  than  is 
usually  conveyed  by  the  numerous  writers,  who  have  aspired  to 
explain  the  law  to  the  public. 

The  author  avoids  the  philosophic  gloss  so  much  in  vogue 
in  these  days;  indeed  he  states  theoretical  jurisprudence  has  had 
little  influence  in  the  actual  development  and  moulding  of  our 
legal  system.  The  lectures  cover  a  considerable  range,  beginning 
with  a  chapter  on  the  nature  and  functions  of  law  in  which  he  dis- 
tinguishes legal  from  moral  and  social  rules.  Under  the  heading 
law  and  justice,  and  fundamental  legal  conceptions,  he  deals 
lai^ely  with  private  law,  contracts,  trusts,  property,  etc.  In  dis- 
cussing the  nature  of  justice,  he  assents  that  justice  is  a  relative 
thing,  and  not  in  the  legal  sense  to  be  defined  in  absolute  terms, 
since  the  courts  are  applying  definite  rules  to  concrete  cases  and 
justice  in  the  legal  sense  must  mean  the  accepted  usage  and  custom 
of  a  given  community,  accepted  custom  or  usage  meaning  that  for 
which  there  is  a  legal  sanction.  The  phrase  "social  justice,"  he 
assents  is  too  indefinite  to  serve  as  a  basis  for  judicial  decision. 
"It  is  used  in  varying  senses,  perhaps  more  often  as  indicating 
a  political  theory  of  social  welfare,  than  any  other."  Thus  it  is 
more  appropriately  a  basis  for  legislative  action.  He  quotes  from 
a  distinguished  advocate  of  the  so-called  sociological  jurisprudence 
"legal  science  ought  to  be  founded  upon  generalizations  from  a 
descriptive  sociology."  Such  a  principle  of  judicial  decision  in  the 
author's  opinion  would  be  utterly  foreign  to  the  spirit  of  the  common 
law,  and  destructive  of  its  essential  qualities.  The  second  part  of 
the  book  deals  with  constitutional  limitations,  bench  and  bar,  law 
reform  and  thus  brings  the  author  into  a  field  where  controversy 
rs^es.  The  power  of  the  supreme  court  to  declare  l^slative 
action  unconstitutional  so  often  challenged  and  even  a  matter  of 
political  controversy  and  declaration,  he  defends  as  logically  and 
historically  sound. 
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The  interpretation  of  the  14th  amendment  extending  its 
protection  to  property  is  defended,  the  author  adding  "Whatever  the 
immediate  occasion  and  purpose  of  the  amendment,  it  is  hardly  to 
be  supposed  that  language  so  general  and  unrestricted  as  that 
incorporated  in  our  governmental  charter  should  be  so  limited  in 
its  interpretation." 

While  recognizing  the  desirability  of  legislation  requiring  that 
the  burden  of  accident  in  hazardous  callings  be  thrown  on  the  trade 
rather  than  the  worker,  he  contends  that  this  sort  of  legislation 
contemplates  a  new  conception  of  property  rights  necessitating 
constitutional  amendments.  The  much  discu^ed  Ives  case  is 
defended  as  a  conscientious  exposition  of  this  view.  That  the 
constitutions  can  be  amended  when  the  demand  is  real  and  rep- 
resents a  settied  political  and  social  idea  is  abundantiy  demon- 
strated. The  constitution  is  primarily  designed  to  protect  the 
minority  against  the  passion  and  ephemeral  desires  of  a  majority. 
The  recall  of  judicial  decisions  is  an  attempt  to  place  the  consti- 
tution upon  the  same  level  as  an  ordinary  statute. 

Most  of  the  evils  of  our  present  systems  of  procedure  he  attrib- 
utes^ to  the  lowering  tone  of  the  bar,  due  to  low  standards  of 
admission  and  tolerance  of  unprofessional  conduct.  The  bar  lacks 
a  professional  background,  a  sense  of  community  of  interest  which 
must  be  remedied  if  we  are  to  have  improvement,  the  bar  must 
have  more  of  a  voice  in  selecting  judges,  who  should  be  chosen 
for  their  professional  standing  and  not  their  political  availability. 
The  legislature  should  cease  to  control  procwiure,  and  allow  the 
courts  to  make  the  rules  best  calculated  to  secure  justice. 

The  author  deplores  the  ever  increasing  mass  of  legislation 
as  the  prime  contributing  cause  of  the  mounting  difficulties  of 
judicial  administration. 

In  short,  a  general  raising  of  standards  of  bench  and  bar, 
a  larger  control  of  the  bench  over  procedure  is  the  remedy  for  most 
existing  abuses.  The  recall  of  decisions  and  judges  naturally 
meets  with  his  unqualified  disapproval. 

The  lawyer  will  find  the  book  a  clear  and  forcible  statement  of 
conventional  legal  doctrine,  with  which  he  is  familiar;  the  laymen, 
who  read  it,  will  gain  a  knowledge  of  the  prevailing  professional 
view  of  our  law  and  its  administration. 

University  of  Wisconsin  Law  School.  H.  S.  Richards. 

The  Illegality  of  the  Trial  of  Jesus.  By  John  E.  Richards. 
The  Legality  of  the  Trial  of  Jesus.  By  S.  Srinivasa  Aiyar. 
New  Orleans:   Charles  E.  George,  1914.    Pp.  92. 

In  a  book  of  less  than  one  hundred  pages  the'  legality  of  the 
trial  of  Jesus  is  argued  pro  and  con  by  John  E.  Richards,  an  Asso- 
ciate Justice  of  the  First  District  Court  of  Appeals  of  California, 
and  S.  Srinivasa  Aiyar,  now  deceased,  but  in  his  lifetime  a  high 
court  Vakil  at  the  Bar  of  India,  and  editor  of  the  Madras  Law 
Journal.  Both  write  from  the  jurist's  standpoint,  Judge  Richards 
taking  the  affirmative  of  the  proposition,  and  the  Eastern  scholar 
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the  negative.  Dealing  with  substantially  the  same  material,  they 
come  to  opposite  conclusions. 

Judge  Richards,  as  a  writer,  would  be  classed  as  an  orthodox 
Christian,  a  believer  in  the  resurrection  and  the  substantial  historical 
accuracy  of  the  New  Testament.  Mr.  Aiyar  is  a  radical,  an  evolu- 
tionist, a  believer  in  higher  criticism,  and  a  non-Christian.  These 
two  gentlemen  have,  apparently,  been  brought  together  as  pro- 
tagonists of  the  strictly  Biblical  and  scientific  points  of  view. 

To  Judge  Richard's  mind,  the  trial  and  condemnation  of  Jesus 
was  the  result  of  a  conspiracy  on  the  part  of  the  Sadducees,  under 
the  leadership  of  Caiaphas,  the  high  priest,  the  man  whom  Jesus 
characterized  as  ''that  cunning  fox."  Judge  Richards  alleges  a 
number  of  grounds  of  illegality,  the  two  most  important  ones  being 
the  holding  of  the  session  of  the  Sanhedrin  that  tried  Jesus  under 
Jewish  law  in  the  night  time,  and  continuing  its  session  on  the 
following  day,  which  was  the  Feast  of  Unleavened  Bread,  a  dies 
non  in  Jewish  law.  The  other  violation  occurred  during  the  trial. 
Under  Jewish  law  two  witnesses  were  necessary  for  conviction  of 
a  capital  offense,  and  the  accused  could  not  be  questioned  with 
reference  to  their  testimony.  This  security  of  a  defendant  was 
violated  by  Caiaphas,  who,  while  a  member  of  the  Sanhedrin,  yet 
seemed  to  act  as  an  accuser.  No  opportunity  was  given  to  the 
accused  to  call  witnesses  or  to  defend  himself,  and  without  follow- 
ing the  regular  procedure  of  voting  on  the  question  of  guilt  or 
innocence  until  some  member  of  the  court  had  summed  up  all  that 
there  was  to  be  said  in  favor  of  the  accused,  the  high  priest  put 
the  question,  and  Jesus  was  judged  worthy  of  death  for  blasphemy. 
As  the  Sanhedrin  did  not  have  the  power  of  life  and  death,  the 
question  had  to  be  referred  to  the  Roman  Procurator,  Pontius 
Pilate.  Here  the  accusers  of  Jesus  changed  the  accusation  from 
blasphemy  to  that  of  treason,  as  the  Roman  court  would  not  concern 
itself  with  the  religious  disputes  of  the  Jews.  Judge  Richards 
shows  that  Pilate  evidently  believed  that  Jesus  was  innocent  of 
treason  to  the  Roman  state  and  was  intimidated  by  the  priesthood 
and  feared  he  would  be  reported  to  the  suspicious  emperor,  Tiberius. 
In  confirmation  of  this.  Judge  Richards  refers  to  the  dramatic  act  of 
Pilate  in  washing  his  hands  in  public  and  declaring  he  could  find 
no  crime  in  tlie  accused  man. 

Mr.  Aiyar's  paper  starts  in  with  a  long  protestation  of  free- 
dom from  bias,  but  his  argument  evidences  much  of  the  partisan 
spirit ;  yet  he  is  scholarly  and  brilliant  in  his  analysis  and  reasoning. 
He  admits  that  the  trial  under  the  Sanhedrin  was  irregular,  but 
holds  that  it  was  set  aside  when  Pilate  declared  that  he  found  no 
fault  in  the  accused.  The  author  shows  a  wide  range  of  reading, 
not  only  in  religious  literature,  but  in  legal  literature  as  well,  quot- 
ing from  Greenleaf,  Chamberlayne,  the  United  States  Supreme 
Court  and  State  Reports  to  sustain  his  contention  on  the  validity 
of  court  judgments.  He  holds  that  the  court  of  the  Sanhedrin  is 
entitled  to  Ae  same  presumption  as  is  extended  to  all  properly 
constituted  courts,  that  the  proceedings  before  them  are  regular. 
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therefore,  that  Je$us  had  all  his  rights  preserved  during  the  trials, 
both  in  the  Sanhedrin  and  in  the  Roman  court  of  the  Procurator. 
He  disposes  of  the  objection  that  the  trial  took  place  in  the  night 
by  claiming  that  in  Judea  the  rising  of  the  sun  during  April,  when 
the  trial  took  place,  was  between  2  and  3  o'clock,  and  that,  there- 
fore, the  sessions  of  the  court  must  have  been  held  in  the  daytime* 

The  book  contains  a  translation  of  the  apochryphal  work, 
entitled,  "Acts  of  Pilate,"  supposed  to  have  been  written  a  century 
after  the  events  described  therein;  also  a  bibliogfraphy  of  many 
authorities  bearing  upon  the  legal  procedure  of  the  Jews,  the  court 
of  the  Sandhedrin,  and  the  trial  of  Jesus. 

There  are  two  pictures  in  the  book  that  seem  to  be  misfits: 
one  is  entitled,  "Jesus  at  tfie  time  he  was  sent  into  Egypt,"  and 
represents  him  as  a  boy  of  12.  It  is  the  picture  of  Jesus  in  the 
Temple  confuting  the  Doctors  of  the  Law.  The  other  is  supposed 
to  represent  Henry  Irving  as  "Pilate  in  the  Judgment  Hall."  It 
looks  more  like  the  picture  of  Eugene  V.  Debs,  sitting  in  his  easy 
chair  in  his  library,  than  the  great  English  actor. 

The  book  will  be  found  decidedly  interesting  by  lawyers  and 
students  of  law  and  by  all  who  wish  a  judicial,  scholarly  discussion 
of  one  of  the  great  events  in  human  history/ 

Chicago.  Edwasd  T.  Lee. 

Wills,  Executors  and  Administrators.  By  James  Schouler. 
Albany:  Matthew  Bender  &  Company,  1915.  Fifth  Edition.  Two 
Volumes.    Vol.  I,  pp.  Ixxxiii,  862;  Vol.  II,  pp.  xci,  863-1734. 

At  the  special  request  of  the  present  publishers  of  his  con- 
densed, one  volume  edition  of  Wills  and  Administration,  tihe 
author  has  reconsidered  his  decision  expressed  in  the  preface  to 
that  edition,  to  round  to  a  close  his  long  and  busy  professional 
career  with  that  volume,  and  has  given  to  the  profession  and  to 
the  law  student  a  fifth  edition  in  two  volumes  of  his  original 
treatises  on  the  law  of  wills,  and  on  the  law  of  executors  and  ad- 
ministrators. Schouler's  texts  need  no  introduction;  they  find 
themselves  as  a  matter  of  course  on  the  library  shelf  of  law  school 
and  law  office ;  the  brief  writer  refers  to  them  and  they  are  cited^  in 
well-considered  judicial  opinions.  Undoubted  learning,  untiring 
application,  years  devoted  to  his  task,  have  brought  to  Professor 
Schouler  deserved  respect  and  honorable  repute.  And  yet  a  rather 
close  perusal  of  the  volumes  of  the  fifth  edition  of  his  work  on 
Wills,  Executors,  and  Administrators  leaves  one  cold.  It  is  not  easy 
to  determine  why;  it  is  with  deference  that  criticism  is  oflfered. 

Contemporary  opinion  heartily  supports  the  author's  preface  to 
his  one  volume  fourth  edition.  There  he  points  out  the  cleavage 
between  treatises  and  digests.  The  modem  machinery  of  digesting 
the  utterances  of  courts  of  final  resort  has  given  the  practitioner' 
ready  access  to  decisions,  to  case  precedents,  in  unbroken  line, 
almost  down  to  the  day  of  trial  or  of  brief  making.  The  treatise 
cannot  hope  to  compete;  the  text-writer  is  test  if  he  attempts  this 
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field  for  his  endeavor.  Our  author  claims  as  the  text-writer's  own 
sphere  that  of  elucidating  principles,  "to  preserve  the  origin  and 
history  of  the  law,  to  teach  and  refresh  the  mind  on  elementary 
principles  and  to  trace  the  latest  development  and  progress  of  the 
particular  topic  or  branch  of  jurisprudence."  Perhaps  it  is  because 
the  treatises  under  consideration  do  not,  in  this  reviewer's  opinion 
wholly  fulfill  the  author's  set  purpose  that  a  want  in  them  of  some- 
thing is  felt. 

The  text  moves  forward,  as  it  were,  by  citations  of  authorities. 
Rarely  does  a  sentence  appear  without  its  reference  to  a  foot-note 
giving  judicial  authority  for  the  statement  made.  The  impression 
given  is  of  a  stringing  together  of  statutory  and  case  law,  a  quasir 
digest  of  head-notes,  such  as  is  condenmed  by  the  author,  if  his 
preface  above  quoted  is  correctly  understood.  The  limitations  upon 
the  text-writer  who  confines  himself  absolutely  to  matters  actually 
adjudicated  is  apparent.  If  the  treatise  is  to  perform  its  true  func- 
tion it  should  differentiate  and  classify  lines  of  authority;  reconcile 
decisions  where  possible ;  point  out  fallacies ;  in  the  author's  words, 
"elucidate  principles."  This,  it  is  submitted,  the  work  under  con- 
sideration in  large  part  fails  to  do.  It  may  be  that  the  very  fre- 
quent breaks  in  the  text,  the  distracting  references  to  notes  which 
often  are.  no  more  than  citations  of  cases,  create  a  wrong  impres- 
sion, but  it  is  believed  that  there  is  too  much. of  the  digest  about 
these  two  volumes.  In  a  word,  to  make  clearer  what  is  here  meant, 
suppose  we  were  to  refer  to,  and  quote  from,  the  volumes  in  ques- 
tion. The  authority  in  most  instances  for  the  reference  and  quota- 
tion might  better  be  given  as  the  case  or  cases  directly  supporting 
the  text  than  as  Professor  Schouler.  That  the  case  is  digested  in 
Professor  Schouler's  text  books  adds  no  more  to  the  authority  of 
the  statement  than  the  inclusion  of  such  case  in  the  American 
Digest. 

The  reviewer  gives  his  views  with  deference.  The  texts  re- 
viewed will  doubtless  have  a  large  sale  and  extensive  use.  It  is  the 
greater  pity  that  the  proof-reading  was  wretched  and  the  volumes 
are  replete  with  typographical  and  various  textual  errors.  If  the 
work  under  consideration  is  fairly  open  to  the  criticism  here  sug- 
gested, may  it  at  once  be  added  that  the  treatise  which  is  not  to  be 
subjected  to  like  criticism  is  rare  R.  Y.  H. 

Problems  of  Today — ^Social  Studies  and  Suggestions.    By 
CairoH  Gigliotti.    Chicago:   Barnard  &  Miller,  1913.    Pp.  105. 

The  book  under  review  is  composed  of  essays  on  a  series 
of  more  or  less  unrelated  topics,  such  as  "Duty  of  the  Press," 
"Law  and  Criminality,"  "Race  Prejudice,"  "Marriage  and 
Divorce,"  "The  Defense  of  the  Country,"  etc.  The  topics  here 
listed  are  the  titles  of  the  first  five  chapters.  There  are  ten  other 
titles,  equally  unrelated,  making  up  the  whole  of  a  book  of  one 
hundred  and  five  pages. 

The  first  query  that  came  to  the  mind  of  the  reviewer  was 
why  such  a  multitude  of  topics?    In  turning  to  the  preface  we 
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are  told  by  the  author  that  the  book  was  not  written  for  "the 
purpose  of  placing  myself  in  the  lime-light/'  but  because  the  author 
desired  "to  contribute  somewhat  to  the  welfare  of  the  country 
by  placing  squarely  before  its  best  citizens,  grouped  together, 
a  number  of  problems  which  have  been,  so  far,  discussed  only 
separately  and  for  which  no  remedy  has  ever  been  suggested/' 
"I  have  tried  to  place  squarely  before  the  American  people  not 
only  the  results  of  my  observations  as  to  faults  and  weaknesses 
of  our  system  but  in  each  and  every  case  I  have  tried  to  suggest 
a  remedy." 

.  As  might  be  expected  from  a  treatment  of  the  character  in- 
dicated above,  the  book  is  composed  of  a  number  of  brief,  sketchy 
essays  that  no  more  than  touch  the  problems  treated.  The  matter 
presented  is  commonplace  and  is,  in  the  main,  an  expression  of 
opinion  on  some  particular  phase  of  the  questions  considered 
that  happened  to  have  interested  the  author.  Generalizations 
are  made  upon  this  narrow  basis.  As  an  illustration,  the  treat- 
nient  of  "The  Monroe  Doctrine"  is  directed  toward  the  Mexican 
situation,  in  which  the  author  spends  about  as  much  space  in 
conunendiAg  the  rule  of  Diaz  as  in  treating  the  topic.  But  in 
the  present  instance  he  suggests  an  arbitration  commission  com- 
posed of  members  representing  "each  and  every  government  of  Cen- 
tral America."  In  case  of  disagreement,  he  would  have  an  ap- 
peal to  the  Supreme  Court  of  the  United  States  for  final  adjust- 
ment. There  is  no  indication  that  the  author  has  conceived  of 
the  problem  which  he  disposes  of  in  this  simple  manner.  The 
book  contributes  nothing  toward  the  solution  of  the  problems 
studied,  nor  is  it  particularly  interesting.  There  is  no  evidence 
of  logical  analysis  nor  of  a  comprehensive  understanding  of  the 
problems  treated.  The  author  has,  in  the  opinion  of  the  reviewer, 
distinctly  failed  to  accomplish  his  purpose  "  to  contribute  somewhat 
to  the  welfare  of  the  country"  by  the  publication  of  the  book. 
Northwestern  University.  F.  S.  Deibler. 

The  Boycott  in  American  Trade  Unions.  By  Leo  Wol- 
man.    Baltimore :  The  John  Hopkins  Press,  1916.    Pp.  vii  and  148. 

This  work  is  one  of  the  series  of  Johns  Hopkins  University 
studies  in  Historical  and  Political  Science.  Mr.  Wolman  does  not 
consider  the  boycott  from  the  standpoint  of  the  many  intricate 
legal  phases  of  the  question,  but  the  work  consists  principally  of 
a  short  history  of  the  development  of  the  boycott,  its  classification, 
as  determined  by  its  nature,  purpose  and  method,  and  a  fairly 
impartial  statement  of  the  arguments  advanced  by  both  sides  of 
the  controversy  as  to  the  morality  and  practical  value  of  the 
boycott  as  ordinarily  imposed. 

The  definitions  and  classifications  of  the  boycott  as  laid  down 
by  Mr.  Wolman  present  clear  analysis,  and  are  of  helpful  suggestion 
to  a  closer  study  of  this  important  subject.  The  work  is  ricK  in 
references  and  illustrations  of  the  multitudinous  forms  assumed  by 
the  different  kinds  of  boycotts. 
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Though  the  author  makes  a  very  conscious  effort  to  present 
the  subject  impartially,  we  cannot  but  feel  that  he  assumes  practical 
benefit  to  the  public  from  the  organization  of  trade  unions,  and 
with  this  assumption  he  concludes  that  the  boycott  is  a  necessary 
aid  to  the  building  up  of  unions  in  unorganized  trades  by  the  assist- 
ance of  outside  unions  where  the  workmen  themselves  are  disin- 
clined or  unable  to  effect  a  compact  organization  without  such 
material  aid. 

He  calls  attention  to  the  important  restriction  of  the  activity 
of  labor  unions  through  the  boycott  as  brought  about  by  the 
decisions  of  the  Supreme  Court  in  the  Back, Stove  case,  and  in  the 
Danbury  Hatter^s  case,  which  have  been  productive  of  the  present 
widespread  agitation  for  Federal  and  state  legislation  which  will 
result  in  removing  such  disabilities. 

Chicago.  Albert  N.  Merritt. 
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CONFUSED  SOVEREIGNTY^ 

By  Geokgb  W.  Wickersham* 
"Under  which  King,  Bezonian  ?"— 2  Hen.  IV. 
The  establishment  of  die  so-called  ''federalized  militia"  sought 
to  be  accomplished  by  the  ''oath  and  contract  of  enlistment"  re- 
quired of  members  of  the  National  Guard  of  the  several  states,  by 
the  act  of  Congress  approved  June  3,  1916,  and  the  other  provisions 
of  that  statute,  presents,  in  a  peculiarly  striking  manner,  the  con- 
fused nature  of  American  sovereignty,  as  it  finds  expression  in  the 
modem  development  of  state  and  federal  institutions.  The  sov- 
ereign is  said  to  be  the  person,  body,  or  state  in  which  independent 
and  supreme  authority  is  vested.  A  sovereign  state,  according  to 
the  accepted  definition,  is  one  which  administers  its  own  govern- 
ment and  is  not  dependent  upon  or  subject  <o  another  state. 
Neither  before  nor  since  the  adoption  of  the  constitution  of  the 
United  States,  has  this  definition  rightly  described  either  a  state  of 
the  American  union,  or  the  federal  government  itself.  Professor 
Hurd  correctly  says  that  it  is 

''Contrary  to  the  facts  to  suppose  that,  at  any  time  since  the  separation  of 
the  thirteen  colonies  from  the  Empire  of  Great  Britain,  a  corresponding  num- 
ber of  states  have  existed  in  their  places;  each  possessing,  in  severalty, 
the  sum  of  sovereign  powers  belonging  to  every  independent  state  or  nation, 
and  capable  of  severally  ceding  all,  or  a  portion  of  those  powers  to  any 
person  who  might  be  capable  of  receiving  them. 

It  is  contrary  to  the  facts  to  suppose  that  thirteen  colonial  govern' 
ments  acquired,  each  for  itself,  within  its  original  jurisdiction,  any  of  those 
powers  which  the  imperial  government  had  before  exercised  therein,  or,  gen- 
erally, that  they  acquired  any  sovereign  rights  whatever."* 

1.  An  address  delivered  before  the  National  Association  of  Attomors- 
General  at  Chicago,  28. August,  1916. 

2.  Of  the  New  York  Bar.  Former  Attorney-General  of  the  United 
States. 

3.  John  C,  Hurd,  "The  Theory  of  Our  National  Existence,"  Little, 
Brown,  and  Co.,  Boston,  1881,  p.  123. 
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The  term  sovereign  rights  is  here  used  in  its  application  to  the 
relation  of  one  political  state  to  another.  As  respects  the  relation 
between  a  state  and  its  citizens,  sovereignty  implies  the  existence 
of  the  power  to  make  laws  binding  upon  all  people  within  the 
jurisdiction  of  the  state.  When  Hamilton  wrote  in  the  Federalist* 
that  "A  law,  by  the  very  meaning  of  the  term,  includes  supremacy," 
he  was  doubtless  thinking  of  Blackstone's  definition  of  law — ^"A 
rule  of  civil  conduct,  prescribed  by  the  supreme  power  in  a  state 
*  *  *."  So,  in  the  search  for  sovereignty,  the  first  inquiry  is  for 
the  law-making  power,  and  in  the  American  commonwealth  this 
power  is  multiple,  not  single;  confused  and  conflicting,  not  clear 
and  undisputed. 

The  declaration  of  their  independence  of  Great  Britain  was 
made  by  representatives  of  thirteen  colonies,  all  of  which  were  sub- 
ject to  the  parent  government,  no  one  of  which  ever  had  pos- 
sessed in  theory,  nor  in  practice  exercised,  either  over  its  own  in- 
habitants or  with  respect  to  other  states,  an)rthing  approaching 
sovereign  power.  Together,  in  loosely  fashioned  union,  but  yet 
united  in  a  manner  that  to  the  other  nations  presented  but  one 
sovereign  power,  for  seven  years  they  waged  war  against  Great 
Britain  and  during  four  more  years  maintained  a  precarious  and 
inefficient  national  existence,  until  a  imivcrsal  recognition  of  the 
need  of  stronger  government,  to  be  attained  only  through  more 
perfect  union,  led  to  the  adoption  of  a  new  constitution  in  1787. 

The  scheme  of  government  embodied  in  this  instrument  repre- 
sented the  best  thought  of  the  wisest  men  of  the  day,  so  far  as  the 
narrow  prejudices  and  fettering  traditions  of  provincial  communi- 
ties permitted  its  expression.  It  was  based  upon  a  frankly  ex- 
pressed principle  of  divided  sovereignty.  It  was  a  compromise  of 
the  ideals  of  nationality  with  the  prejudices  of  locality. 

"In  the  first  place,"  wrote  Madison  in  the  Federalist,"  "it  is  to  be 
remembered  that  the  general  government  is  not  to  be  charged  with  the 
whole  power  of  making  and  administering  laws.  Its  jurisdiction  is 
limited  to  certain  enumerated  objects  which  concern  all  the  members 
of  the  republic,  but  which  are  not  to  be  attained  by  the  separate  pro- 
visions of  any.  The  subordinate  governments" — ^notc  the  adjective— 
"the  subordinate  governments,  which  can  extend  their  care  to  all  those 
other  objects  which  can  be  separately  provided  for,  will  retain  their 
due  authority  and  activity." 

The  f  ramers  of  the  constitution  by  this  method  hoped  to  real- 
ize the  kind  of  constitution  extolled  by  Montesquieu ;  one  "that  has 

4.  No.  XXXIII. 

5.  No.  XIV. 
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all  the  internal  advantages  of  a  republican,  together  with  all  the  ex- 
ternal force  of  a  monarchial  government."®  This  constitution  was 
not  adopted  by  the  states  in  their  organized  political  capacity.  It 
did  not  rest,  as  do  treaties  between  independent  powers,  upon  an 
exchange  of  ratifications  between  their  respective  executives  or 
law-making  bodies.  Hamilton  declared,  "the  fabric  of  American 
empire  ought  to  rest  on  the  solid  basis  of  the  consent  of  the  people. 
The  streams  of  national  power  ought  to  flow  immediately  from 
that  pure  original  fountain  of  all  legitimate  authority."^  "Political 
independence,  or  the  possession  of  sovereign  power,"  says  Mr. 
Hurd,  "is  a  fact,  determined  by  manifestation  of  force  or  power  to 
hold  sovereignty,  or  to  be  independent."  The  preamble  of  the  con- 
stitution declared  that  "We  the  people  of  the  United  States,"  not 
"We  the  several  states  of  the  American  Federal  Union,"  "do  ordain 
and  establish  this  constitution  for  the  United  States  of  America." 
This  recital  stated  the  historical  fact;  a  fact  which  eighty  years 
later  was  declared  by  Chief  Justice  Chase  in  the  following  lan- 
guage: 

"The  people  of  the  United  States  constitute  one  nation,  under  one  gov- 
ernment, and  this  goverament,  within  the  scope  of  the  powers  with  which 
it  is  invested,  is  supreme.  On  the  other  hand,  the  people  of  each  state 
compose  a  state,  having  its  own  government,  and  endowed  with  all  the 
functions  essential  to  separate  and  independent  existence.    *    *    * 

"Both  the  states  and  the  United  States  existed  before  the  constitution. 
The  people,  through  that  instrument,  established  a  more  perfect  union  by 
substituting  a  national  government,  acting  with  ample  power,  directly  upon 
the  citizens,  instead  of  the  confederate  government,  whidi  acted  with  powers, 
greatly  restricted,  only  upon  the  states.  But  in  many  articles  of  the  constitu- 
tion the  necessary  existence  of  the  states,  and,  within  their  proper  si^eres, 
the  independent  authority  of  the  states,  is  distinctly  recognized.  To  them 
nearly  the  whole  charge  of  interior  regulation  is  committed  or  left  to  them 
and  to  the  people—all  powers  not  expressly  delegated  to  the  national  gov- 
ernment are  reserved.  The  general  condition  was  well  stated  by  Mr. 
Madison  in  the  Federalist,  thus:  'The  federal  and  state  governments  are  in 
fact  but  different  agents  and  trustees  of  the  people,  constituted  with  different 
powers  and  designated  for  di£Ferent  purposes!'"^ 

To  insure  the  paramount  character  of  the  union,  the  supre- 
macy over  the  subordinate  states  referred  to  by  Madison  in  the 
paragraph  above  quoted,  the  people,  in  the  federal  constitution  de- 
clared that  "this  constitution  and  laws  of  the  United  States  which 
sihall  be  made  in  pursuance  thereof  *  *  *  shall  be  the  supreme 
law  of  the  land;  and  the  judges  in  every  state  shall  be  bound  there- 

6.  Federalist,  No.  IX. 

7.  Ibid..  No.  XXII. 

8.  Lane  County  v.  Oregon,  7  Wall.  71 :  Chase,  C.  J.,  p.  76. 
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by,  anything  in  the  constitution  or  laws  of  any  state  to  the  con- 
trary notwithstanding."  One  more  thing  was  essential  in  order 
that  the  respective  depositaries  of  pirts  of  the  sovereignty  of  the 
people  should  be  restricted  to  their  particular  and  designated  func- 
tions, and  the  anomalous  system  made  workable.  That  was,  the 
establishment  of  a  national  judiciary,  invested  with  power  to  de- 
cide all  cases  of  conflict  between  state  and  national  authority — a 
judiciary,  placed  by  life  tenure  beyond  the  undue  influence  of 
either  state  or  nation  or  popular  clamor;  invested  with  jurisdiction 
over  all  cases  and  controversies  arising  under  the  constitution  and 
laws  of  the  United  States.  This  has  been  recognized  as  "a  political 
experiment  without  precedent"*  It  was  the  greatest  contribution 
ever  made  to  the  science  of  government.  Today  it  furnishes  a  prin- 
ciple for  the  solution  of  the  problems  of  international  relations  in 
the  future;  the  only  principle  in  which  the  world  sees  a  hope  of 
protection  from  the  constant  menace  of  militarism.  Without  it,  the 
partition  of  the  people's  sovereignty  between  state  and  nation 
would  have  been  a  mockery.  Even  despite  it,  the  impairment  of 
that  jurisdiction,  througti  the  popular  prejudices  in  recent  times  ex- 
cited against  any  judicial  restraint  upon  democratic  impulse  to 
legislate,  is  resulting  in  a  confusion  of  ideas  which  threatens  to 
break  down  all  principles  governing  the  separation  of  the  functions 
of  state  and  nation,  to  blur  the  confines  of  those  "proper  spheres," 
within  whidi,  as  Chief  Justice  Chase  said,  "the\  independent  au- 
thority of  the  states  is  distinctly  recognized,"  and  to  leave  the  deter- 
mination of  the  respective  jurisdictions  of  state  and  nation  to  the 
counsels  of  temporary  expediency,  uncontrolled  by  constitutional 
principles,  and  tmrestrained  by  the  power  of  impartial  judicial  arbi- 
tration. 

For  these  reasons  I  have  thought  this  a  fit  and  timely  occasion 
to  invite  attention  to  the  growth  of  an  alarming  and  increasing  con- 
fusion of  ideas  of  sovereignty,  and  the  abandonment  of  respect  for, 
or  adherence  to  constitutional  limitations  upon  the  exercise  of  na- 
tional and  state  sovereignty.  It  is  trite  to  say  that  the  government 
of  the  United  States  is  one  of  enumerated  powers  and  that  the 
powers  not  expressly  granted  to  it  by  the  constitution  are  reserved 
to  the  states  respectively  or  to  the  people.  Within  the  scope  of  the 
granted  powers,  which  includes  not  only  those  expressed,  but  all 
powers  necessary  or  proper  to  their  exercise,  the  sovereignty  of  the 
union  is  declared  to  be  supreme;  yet  the  exercise  of  these  powers 

9.    Hurd,  Op.  cit,  p.  85. 
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by  the  congress  has  been  halting  and  inconsistent,  often  lacking  in 
vigor  and  completeness,  and  too  often  characterized  by  those  dismal 
companions  of  democracy  so  eloquently  described  by  fimile  Faguet, 
namely:  the  culte  of  incompetence,  and  the  dread  of  responsibility. 

The  failure  of  Congress  to  enact  any  law  for  the  enforcement 
of  treaty  obligations,  naturally  arises  as  one  of  the  most  striking 
examples  of  this  characteristic.  Under  the  constitution,  foreign 
nations  must  deal  with  the  national  government  alone,  and  can 
enter  into  no  direct  relations  with  a  state.  Yet  when  a  state  legis- 
lates directly  in  the  teeth  of  a  treaty  obligation  assumed  by  the 
United  States,  our  executive  government  is  put  in  the  humiliating 
attitude  of  answering  complaints  of  such  action  by  pleading  its  im- 
potence to  control  the  state.  The  power  of  Gmgress  over  the  sub- 
ject is  undoubted,  and  there  is  no  valid  excuse  for  its  failure  to  enact 
legislation  appropriate  and  adequate  to  punish  and  thus  prevent  the 
violation  of  treaties.  Yet  every  effort  to  secure  such  legislation  has 
failed  of  accomplishment 

A  more  striking  demonstration  of  inconsistency  is  afforded  by 
the  history  of  the  exercise  by  Congress  of  that  vast  jurisdiction 
comprehended  in  the  grant  of  power  ''to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,  and  with  the  Indian 
tribes/'  More  than  to  any  other  one  cause,  the  recognition  of  the 
need  of  a  "more  perfect  union"  was  the  result  of  interference  with 
commercial  intercourse  among  the  states,  by  conflicting  legislation 
under  the  Confederacy.  A  very  brief  experience  of  that  clumsily 
organized  government  made  it  manifest  that  the  repository  of  na- 
tional sovereignty,  the  power  to  make  laws  affecting  those  mat- 
ters "that  concern  all  the  members  of  the  republic,"  must  include 
a  comprehensive  control  over  commerce — ^interstate  and  intema- 
tk>nal.  Despite  the  breadth  of  the  definition  of  this  power  formu- 
lated by  Chief  Justice  Marshall  in  Gibbons  v.  Ogden,^^  it  was  not 
until  after  the  close  of  the  Civil  War,  in  1866,  that  Congress 
exerted  it  to  protect  the  conduct  of  commerce  over  railways  be- 
tween the  states  from  just  such  hindrances  as,  with  respect  to  water- 
bound  commerce,  gave  rise  to  that  great  decision.*^ 

By  the  Interstate  Commerce  Act  of  1887,  Congress  exercised 
in  the  interest  of  shippers  and  passengers  a  regulatory  power  over 
rates  and  practices  of  interstate  railroads,  but  that  power  was  only 
made  effective  by  the  passage  of  the  Hepburn  Act  in  1906.  Since 
that  date  have  come  in  rapid  succession  various  national  statutes 

10.  9  Wheat  1. 

11.  Act  June  15,  1866,  14  Stats.  66. 
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for  the  protection  of  the  lives  and  persons  of  passengers  and  em- 
ployees on  interstate  railroads,  through  the  regulation  of  the  char- 
acter, and  maintenance  of  equipment  and  other  facilities,  and  by  se- 
curing to  employees  engaged  in  interstate  commerce  compensation 
for  injuries  received  in  the  line  of  their  employment  without  regard 
to  common  law  restrictions  upon  the  liability  of  employers,  and  pro- 
visions for  the  settlement  by  arbitration  of  diflferences  between  the 
carriers  and  their  employees.  The  Supreme  Court  has  given  the 
widest  possible  application  to  these  measures.  In  the  Minnesota 
Rate  Case,^*  it  declared  the  exclusive  character  of  the  power  over 
rates  of  transportation  in  interstate  commerce  vested  by  the  consti- 
tution in  the  Congress,  and  the  impotence  of  the  states,  directly  or 
indirectly  to  interfere  with  the  fullest  exercise  of  that  power.  In 
a  very  recent  case,  an  employee  of  a  railroad  company,  injured  by 
reason  of  a  defect  in  an  appliance  of  a  car  which  was  sometimes 
employed  in  interstate  commerce,  although  not  so  used  at  the  time 
of  the  injury  to  the  plaintiff,  was  held  entitled  to  recover  damages 
under  the  federal  Safety  Appliance  Act. 

"In  the  exercise  of  its  plenary  power  to  regulate  commerce  between  the 
states,"  said  the  court,  speaking  by  Mr.  Justice  Pitney,  ''Congress  has  deemed 
it  proper,  for  the  protection  of  employees  and  travelers,  to  require  cer- 
tain safety  appliances  to  be  installed  upon  railroad  cars  used  upon  a  high- 
way of  interstate  commerce,  irrespective  of  the  use  made  of  any  particular 
car  at  any  particular  time.  G^ngress  having  entered  this  field  of  regulation, 
it  follows  from  the  paramount  character  of  its  authority  that  state  regula- 
tion of  the  subject  matter  is  excluded.  ♦  ♦  Without  the  express  leave 
of  Congress,  it  is  not  possible,  while  the  federal  legislation  stands,  for  the 
states  to  make  or  enforce  inconsistent  laws  giving  redress  for  injuries  to 
workmen  or  travelers,  occasioned  by  the  absence  or  insecurity  of  such  safety 
devices,  any  more  than  laws  prescribing  the  character  of  the  appliances  that 
shall  be  maintained,  or  imposing  penalties  for  failure  to  maintain  them."^* 

The  power  also  has  been  used  to  justify  federal  regulations  of 
a  police  nature,  such,  for  instance,  as  prohibiting  the  carriage  in 
interstate  commerce  of  diseased  cattle,  or  lottery  tickets,  or  adul- 
terated or  misbranded  foods  or  drugs,  or  women  for  immoral  pur- 
poses; to  prevent  and  punish  contracts,  conspiracies,  and  combina- 
tions in  restraint  of  such  commerce  and  attempts  to  monopolize  the 
same  or  any  part  thereof ;  and  laws  prohibiting  railroad  companies 
from  carrying  in  interstate  commerce  any  commodity  manufac- 
tured or  produced  by  them  and  owned  by  them  at  the  time  of  such 
transportation.    The  decisions  of  the  Supreme  Court   which  sus- 

12.    230  U.  S.  352. 

13!  Texas  &  Pacific  R,  R.  Co.  v.  Rigsby,  241  U.  S.  33 ;  cf .  Shanks  v.  D,  L. 
&  W,  R.  R„  239  U.  S.  556. 
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tained  the  constitutionality  of  the  lottery  and  the  white  slave  statutes, 
have  opened  new  vistas  for  the  extension  of  federal  power  in  the 
domain  of  what  is  called  social  justice.  If  Congress  may  lawfully 
forbid  the  carriage  in  interstate  commerce  of  lottery  tickets  or 
cinematographic  films  of  a  libidinous  character,  because  of  their 
injurious  effect  upon  public  morals,  why  it  is  asked,  may  it  not  for- 
bid the  transportation  of  any  article  or  person  whenever  in  the 
opinion  of  Congress  such  transportation  would  be  injurious  to  the 
public  morals  or  welfare?  This  contention  very  recently  was  re- 
lied upon  to  justify  a  bill  which  passed  the  Senate  a  few  days  ago 
by  a  vote  of  52  to  12 — similar  in  purport  to,  although  differing  in 
language  from,  a  bill  previously  passed  by  the  House  of  Representa- 
tives, enacting,  with  appropriate  penalties, 

"That  no  producer,  manufacturer,  or  dealer  shall  ship  or  deliver  for 
shipment  in  interstate  or  foreign  commerce  any  article  or  commodity  the 
product  of  any  mine  or  quarry,  situated  in  the  United  States,  in  which 
within  thirty  days  prior  to  the  time  of  the  removal  of  such  product  there- 
from, children  under  the  age  of  sixteen  years  have  been  employed  or  per- 
mitted to  work,  or  any  article  or  commodity,  the  product  of  any  mill,  can- 
nery, workshop,  factory,  or  manufacturing  establishment,  situated  in  the 
United  States,  in  which  within  thirty  days  prior  to  the  removal  of  such 
product  therefrom  children  tmder  the  age  of  fourteen  years  have  been 
employed  or  permitted  to  work,  or  children  between  the  ages  of  fourteen 
years  and  sixteen  years  have  been  employed  or  permitted  to  work,  more 
than  eis^t  hours  in  any  day,  or  more  dian  six  days  in  any  week,  or  after 
the  hour  of  7  o'clock  post  meridian,  or  before  the  hour  of  6  o'clock  ante 
meridian." 

This  bill  pushes  the  power  to  regulate  interstate  commerce  into 
a  domain  far  beyond  anything  that  hitherto  has  been  recognized 
as  embraced  within  even  that  extensive  field. 

"Commerce,"  according  to  the  classical  definition  of  Chief  Jus- 
tice Marshall,  "describes  the  commercial  intercourse  between  na- 
tions, and  parts  of  nations,  in  all  its  branches,  and  is  regulated  by 
prescribing  rules  for  carrying  on  that  intercourse."^*  Manifestly,  as 
Mr.  Justice  Harlan  said  in  the  Adair  case,^*  "any  rule  prescribed 
for  the  conduct  of  interstate  commerce,  in  order  to  be  within  the 
competency  of  Congress,  under  its  power  to  regulate  commerce 
among  the  states,  must  have  some  real  or  substantial  relation  to  or 
connection  with  the  commerce  regelated."  But,  as  that  great  judge 
queried  with  respect  to  the  relation  of  commerce  to  membership  by 
a  railroad  employe  in  a  labor  union,  what  possible  legal  or  logical 
connection  is  there  between  the  hours  of  employment  of  minors  in 

14.  Gibbons  v.  Ogden,  9  Wheat  1,  138. 

15.  208  U.  S.  161,  178. 
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a  manufactory  or  mine  and  the  carryii^  on  of  interstate  commerce 
in  the  products  of  that  mine  or  factory  or  the  conduct  of  interstate 
commerce  in  any  other  commodity  by  the  owner  of  such  mine  or 
factory? 

Senator  Brandegee  of  Connecticut,  during  the  course  of  his 
admirable  analysis  of  the  constitutional  limitations  overridden  by 
this  bill,  said : 

"I  think  all  the  states  in  my  section  of  the  country  have  what  every- 
body admits  to  be  proper  child-labor  laws.  They  are  enforced.  There  is 
no  complaint  there  about  their  operation.  The  people  are  intelligent 
and  the  children  are  well  cared  for.  The  mills  and  factories  are  sani- 
tary and  are  under  state  inspection.  That  is  true,  I  assume,  of  by  far 
the  largest  part  of  the  country.  There  may  be  here  and  there,  in  a  few 
of  the  states,  mills  and  mines  or  other  places  where  children  work  which 
are  not  properly  inspected,  and  several  which  do  not  have  sufficiently  strict 
child-labor  laws;  but  it  must  be  remembered  that  even  in  those  places  the 
question  is  one  of  opinion  and  degree,  and  the  circumstances  differ,  of 
course,  in  different  parts  of  the  country."^* 

The  argument  of  Senator  Overman^^  against  the  constitution- 
ality of  the  bill  seems  to  me  unanswerable.  It  was  not  met  in 
the  discursive  addresses  of  other  senators.  One  of  the  most  earnest 
supporters  of  the  measure,  Senator  Kenyon  of  Iowa,  frankly  con- 
fessed to  grave  doubts  as  to  its  constitutionality."  Yet  on  the 
final  vote  in  the  Senate  only  twelve  senators,  two  Republicans  and 
ten  Democrats,  were  recorded  against  the  bill. 

At  the  date  of  this  writing,  both  of  these  bills  are  in  conference, 
and  the  legislation  in  some  modified  form  undoubtedly  will  be 
placed  upon  the  national  statute  book.^^  If  its  constitutionality  shall 
be  upheld  by  the  Supreme  Court,  there  would  seem  to  be  no  subject 
of  internal  state  concern  which  may  not  become  the  subject  of  na- 
tional legislation  through  the  exercise  of  the  power  to  regulate  in- 
terstate commerce,  and  the  states  will  have  been  reduced  to  the 
political  condition  of  mere  counties  or  other  municipalities.  The 
most  discouraging  feature  of  the  whole  matter  is,  that  because  the 
humane  sentiment  of  all  right  thinking  people  condemns  the  pre- 
mature employment  of  young  children  in  laborious  pursuits,  public 
sentiment  also  condemns  and  public  clamor  has  almost  silenced  any 
opposition  to  the  employment  of  national  legislation  in  a  field  which 

16.  Cong.  Rec.  Aug.  7,  1916,  p.  1418a 

17.  Ibid.,  pp.  14159^. 

18.  Ibid.,  p.  14180. 

18a.  The  bill  was  passed  tnr  both  houses  of  Congress  and  approved  by 
the  President,  September  1,  1916,  in  substantially  the  language  above  quoted. 
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is  wholly  outside  of  the  proper  national  functions  and  can  only  be 
reached  by  a  sophistical  extension  of  the  constitutional  grant 

The  reproof  of  Senator  Brandegee  fell  upon  unheeding  ears. 
In  dosing  his  remarks  in  opposition  to  the  bill,  he  said: 

"I  do  not  know  what  the  Supreme  Court  will  say  about  this  bill  now; 
but  if  we  are  goiiiff  to  pass  up  everything  to  the  Supreme  Court,  shirk  all 
our  responsibility  in  the  matter,  and  vote  for  measures  that  we  think  are  un- 
constitutional, or  that  we  think  ninety-nine  chances  out  of  one  hundred 
are  that  they  are  unconstitutional,  I  do  not  think  we  are  treating  the  Supreme 
Court  fairly.  The  Supreme  Court  of  this  country  ought  to  have  some  sup- 
port; but  if  we  are  constantly  going  to  throw  upon  the  Supreme  Court 
all  the  responsibility  of  setting  aside  acts  we  thought  were  unwise  but  that 
we  passed  in  response  to  public  clamor,  we  are,  to  a  certain  extent,  depriv- 
ing the  Supreme  Court  of  its  right  to  have  the  support  of  a  co-ordinate 
branch  of  the  government  in  trying  to  maintain  the  constitution  of  the 
United  States.  *  *  *  *  Mr.  President,  if  the  Senate  of  the  United  States 
would  do  its  duty  as  it  sees  it,  and  have  the  courage  of  its  convictions,  we 
should  not  have  so  much  demagoguery  in  this  country,  there  would  be  more 
respect  for  the  courts,  and,  in  the  long  run,  there  would  be  more  respect  for 
Senators  and  Representatives  in  Congress.''^* 

While  the  power  over  interstate  commerce  has  been  carried  to 
these  lengths  in  the  directions  indicated,  in  some  other  respects  its 
exercise  has  been  timid  in  the  extreme. 

In  the  case  of  the  transcontinental  railways,  shortly  after  the 
civil  war,  Cong^ss  with  the  approval  of  the  Supreme  Court,  exer- 
cised its  power  to  erect  corporations  to  carry  on  interstate  com- 
merce. In  eadi  instance,  however,  this  was  done  by  the  passage 
of  separate  acts,  each  creating  one  particular  corporation — ^the 
Union  Pacific,  the  Northern  Pacific,  the  Atlantic  and  Pacific,  and 
the  Texas  Pacific  Railroad  Companies  being  the  principal  ex- 
amples. Yet  so  narrow  and  restricted  were  the  powers  in  these 
instances  granted  to  the  corporations  named,  and  so  unadapted  to 
their  growth  and  development,^  that  all  of  those  companies  have 
been  compelled  to  reorganize  under  state  charters,  with  the  single 
exception  of  the  Texas  &  Pacific  Company,  while  that  corporation, 
by  a  recent  statute,  has  been  deprived  of  what  seemed  to  be  the 
only  remaining  advantage  of  its  federal  charter,  namely,  the  right 
of  removal  of  actions  brought  against  it  into  the  federal  courts.'® 

Great  and  increasing  powers  of  control  over  the  operation  of 
interstate  carriers  have  been  exercised  by  Congress,  witfi  an  infini- 
tude of  definition  of  things  they  are  forbidden  to  do,  while  similar 

19.  Ibid.,  Aug.  4, 1916,  p.  13985. 

20.  See  Act  of  Jan.  28, 1915  (38  Stats.  804,  c.  22,  Sec.  5).  Bankers  Trust 
Co,  V.  Tixas  &  Pacific  RaUtvay  Co.,  241  U.  S.  295. 
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powers  also  have  been  exerted  over  them  by  state  legislatures, 
through  commissions  exercising  legislative  and  qimsi  judicial,  as 
well  as  executive  control.  This  has  resulted  in  confused  and  con- 
flicting regulations  which  often  are  almost  impossible  to  comply 
with  as  respects  one  state,  without  danger  of  disobedience  to  an- 
other. Thus  far,  Congress  has  shrunk  from  a  full  recognition 
of  the  responsibility  that  ever  should  accompany  power,  and  has  re- 
frained from  adopting  a  practicable  scheme  of  corporate  organiza- 
tion to  protect  those  engaged  in  carrying  on  commerce  among  the 
states  from  the  waste  and  confusion  resulting  from  the  conflicting 
requirements  of  a  dozen  or  more  separate  sovereignties,  often  pre- 
scribed without  regard  to  any  but  local  conditions,  and  frequently 
in  entire  disregard  of  those  larger  questions  which,  to  repeat  Madi- 
son's descriptive  phrase,  "concern  all  the  members  of  the  republic, 
but  which  are  not  to  be  attained  by  the  separate  provisions  of  any." 

The  nature  and  scope  of  the  powers  of  a  corporation  engaged 
in  the  operation  of  a  railroad  traversing  several  states,  a  business 
almost  wholly  interstate;  the  regulation  of  its  stock  and  bond  is- 
sues; the  powers  and  duties  of  its  directors  and  officers; — ^all  these 
should  be  determined  by  the  one  power  which  can  embrace  and 
control  the  whole  system,  and  not  be  left  to  the  differing  require- 
ments of  the  several  states  through  which  it  passes.  So  with  re- 
spect to  the  general  conduct  of  other  forms  of  interstate  com- 
merce. They  too  are  exposed  to  the  constant  efforts  of  the  states 
to  subject  them  to  taxation,  which,  while  the  Supreme  Court  al- 
ways interposes  to  protect  against  when,  'looking  through  forms 
and  reaching  the  substance  of  the  thing"  the  tax  imposed  appears 
in  reality  to  be  "a  tax  upon  the  right  to  do  interstate  business  within 
the  state,  and  an  undertaking  to  tax  property  beyond  the  limits  of 
the  state,"**  yet  often  crowd  the  principle  of  state  control  danger- 
ously near  the  limit ;  as  was  done  in  the  case  from  which  I  have  just 
quoted.  The  Supreme  Court  reports  are  filled  with  decisions  upon 
these  questions  of  taxation,  many  of  which  would  be  entirely  re- 
moved if  Congress,  within  the  scope  of  its  undisputed  powers,  were 
to  address  itself  to  the  enactment  of  a  suitable  general  incorpora- 
tion law  for  the  creation  and  government  of  corporations  for  the 
conduct  of  various  forms  of  interstate  commerce. 

It  is  directly  within  the  constitutional  power  and  duty  of  Con- 
gress to  furnish  this  relief.  If  the  power  to  regulate  commerce 
among  the  states  warrants  a  national  prohibition  of  all  agreements 

21.    Hughes  J.  in  Kansas  City  Railway  v,  Kansas,  240  U.  S.  227-234. 
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to  restrain  that  commerce,  how  much  the  more  does  it  confer  the 
power  to  promote  agreements  to  carry  on  such  commerce  under 
proper  conditions,  with  limited  liability,  through  charters  of  national 
mcorporation? 

There  is  another  tendency  in  congressional  legislation  in  the 
exercise  of  the  power  to  regulate  interstate  commerce,  which  pre- 
sents a  contrast  of  centripetal  force  directly  opposed  to  the  centri- 
fugal expansion  of  national  power  exhibited  in  some  of  the  in- 
stances above  enumerated.  I  refer  to  the  legislation  concerning  the 
liquor  traffic.  The  great  chief  justice  in  defining  the  scope  of  this 
power,  laid  down  the  principle  in  Brown  v,  Maryland?^  that  the 
jurisdiction  of  Congress  extends  not  merely  over  shipments  from 
one  state  to  another,  but  envelops  with  its  protection  any  article  of 
merchandise  in  the  original  package  in  which  it  entered  the  state, 
until  that  package  was  broken.  That  is,  the  sale  of  the  orig^al 
package  by  the  importer  to  a  state  purchaser  was  declared  to  be 
within  the  power  of  Congfress  to  protect  against  state  regulation. 
When  the  wave  of  sentiment  against  the  use  of  intoxicating  liquors 
began  to  find  expression  in  prohibitory  legislation  in  different  states, 
this  federal  protection  of  the  original  package  was  resorted  to  as 
a  means  of  evading  the  prohibition  of  state  laws,  and  state  resent- 
ment at  this  use  led  to  the  passage  of  the  Wilson  bill  in  1890** 
which  withdrew  federal  protection  from  the  package  after  its  re- 
ceipt by  the  original  consignee,  and  left  its  sale  by  the  importer  sub- 
ject to  state  regulation  or  prohibition. 

This  was  sustained  in  the  Supreme  Court  as  constitutional, 
upon  the  ground  that  the  sale  of  the  original  package  by  the  con- 
signee was  not  directly  interstate  commerce,  but  merely  a  conse- 
quence of  it,  and  that  while  Congress  might  exercise  power  over 
that  consequence,  it  was  optional  with  it  to  do  so  or  not.**  The 
Webb-Kenyon  law,  enacted  in  1913,"  went  further  than  the  Wil- 
son Act  and  declared  it  to  be  unlawful  to  ship  from  one  state  into 
another  intoxicating  liquor  which  is  intended  by  any  person  therein 
to  be  received,  possessed,  sold,  or  in  any  manner  used,  either  in  the 
original  package,  or  otherwise,  in  violation  of  the  laws  of  that  state. 
That  is  to  say,  while  recognizing  that  in  general  it  is  lawful  to 
traffic  in  liquor**  and  imposing  taxes  by  which  the  federal  govem- 

22.  12  Wheat  419.  "" 

23.  26  Stats.  313. 

24.  In  re  Rahrer,  140  U.  S.  545 ;  Rosenberger  v.  Pacific  Express  Co,,  241 
U  S  48 

25.  37  Stats.  699. 

26.  LouisvUle  &  Nashville  R.  R,  Co,  v.  Cook  Brewing  Co.,  223  U.  S.  70; 
American  Express  Co.  v.  Iowa,  196  U.  S.  133 ;  Kirmeyer  v.  Kansas,  236  U.  S. 
568. 
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ment  derives  large  revenues  from  the  manufacture  and  sale  of  in- 
toxicantSy  Congress  nevertheless  declared  that  if  the  law  of  a  par- 
ticular state  forbade  that  traffic,  it  should  be  unlawful  for  any  one 
to  ship,  or  for  a  railroad  to  carry  liquor  into  that  state. 

This  enactment  involved,  not  merely  the  surrender  of  control 
over  an  incident  of  interstate  commerce,  but  the  surrender  of  a  por* 
tion  of  the  direct  power  to  reg^ate  commerce  devolved  upon  Con- 
gress by  the  constitution.  The  constitutionality  of  this  act  has  not 
yet  been  passed  on  by  the  Supreme  Court,  although  it  has  been  sus- 
tained in  a  number  of  inferior  courts.  The  states  have  not  been 
slow  to  exercise  the  authority  thus  sought  to  be  conceded  to  them. 
An  interesting  and  exhaustive  review  of  this  l^slation,  including 
statutes  of  West  Virginia,  North  Carolina,  Kentucky,  Mississippi, 
Arizona,  Tennessee,  Texas,  Delaware  and  Virginia  will  be  found 
in  an  article  by  Mr.  Lindsay  Rogers  in  the  Virginia  Law  Review 
for  April  1916." 

The  particular  provisions  of  those  statutes  which  Mr.  Rogers 
especially  criticises,  are  sections  which  attempt  to  limit  the  amount 
of  liquor  a  person  may  obtain  from  without  the  state  for  his  per- 
sonal use,  to  compel  carriers  to  keep  a  public  record  of  all  ship- 
ments and  to  prevent  the  advertisement  of  intoxicating  liquors  by 
price  lists  sent  through  the  mails.  It  would  be  foreign  to  the  pur- 
pose of  this  paper  to  enter  into  a  discussion  of  the  merits  of  these 
questions.  Reference  is  made  to  the  subject  merely  as  a  striking 
example  of  legislation  resulting  from  confused  ideas  of  sovereignty ; 
on  the  one  hand,  an  attempt  by  Congfress  to  abdicate  a  dear  con- 
stitutional power  vested  in  it  and  in  effect  to  delegate  a  portion  of 
its  own  l^slative  powers  to  the  states ;  and,  on  the  other  hand,  the 
exercise  by  the  states  of  that  power,  not  only  to  the  fullest  per- 
mitted extent,  but  far  beyond  even  the  limits  of  the  delegated  juris- 
diction. In  this  instance,  both  national  and  state  l^slatures  alike 
have  ignored  the  constitutional  limitations  on  their  respective 
powers,  and  each  has  invaded  the  orbit  of  the  other. 

For  the  most  part,  however,  the  inclination  of  Congress  is  to 
extend,  not  to  restrict,  its  jurisdiction.  This  tendency  is  increasing, 
and  the  enactments  of  the  past  two  or  three  years,  as  well  as  pres- 
entiy  pending  measures,  furnish  striking  illustrations  of  this  tend- 
ency.   It  may  be  profitable  to  analyze  three  or  four  of  the  most  con- 

27.  "The  Virginia  Prohibition  Law  and  the  Commerce  Clause  of  the 
Federal  Constitution"  by  Lindsay  Rogers,  Virginia  Law  Review,  April  1916^  p. 
483,  et  seq. 
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spicuous  examples  of  this  character.    The  Child  Labor  Bill  already 
has  been  discussed. 

The  Federal  Reserve  Act  of  December  23,  1913,  not  only 
draws  within  the  control  of  the  Federal  Reserve  Board  at  Wash- 
ington all  the  banks  incorporated  under  the  national  Banking  Act, 
but  seeks  also  to  embrace  all  state  banking  institutions  as  well,  and 
very  recently  the  Board  has  even  sought  to  enlist  the  services  of 
the  Post  Office  Department  as  a  collecting  agency  of  drafts  and 
checks  upon  state  institutions  held  by  banks  in  the  federal  reserve 
system,  thus  ousting  state  banks  and  trust  companies  from  a  profit- 
able business  which  ought  to  be  secure  from  governmental  competi- ' 
tion.  Not  only  did  Congress  by  this  Reserve  Act  endeavor  to  es- 
tablish national  control  over  the  banking  of  the  country,  national 
and  state,  but  it  assumed  to  confer  upon  national  banks  the  power 
to  act  as  executors,  administrators  and  trustees  of  estates — ^powers 
which  have  no  relation  to  national  banking,  except  possibly  to 
strengthen  the  national  banks  as  competitors  with  state  institutions. 
It  would  seem  to  be  just  as  much  within  the  proper  function  of  Con- 
gress to  empower  the  national  banks  to  conduct  department  stores, 
so  as  thereby  to  increase  their  facilities  for  securing  deposits.  Two 
states  have  held  these  provisions  unconstitutional.'^  They  have 
yet  to  be  passed  upon  by  the  federal  courts. 

Again,  the  Farm  Loan  Act,  passed  by  Congress  in  July,  1916, 
contains  a  scheme  of  federal  incorporation  of  joint-stock  land  banks 
of  very  doubtful  constitutionality.  These  bemks  are  to  be  private 
bond  and  mortgage  companies  with  minimum  capital  stocks  of  two 
hundred  and  fifty  thousand  dollars,  authorized  to  be  formed  by  ten 
or  more  natural  persons  for  the  purpose  of  lending  money  on  the  se- 
curity of  agricultural  lands  within  the  states  in  which  they  are  es- 
tablished, and  in  states  contiguous  thereto.  They  are  to  be  private 
corporations  conducted  for  profit.  The  United  States  is  to  hold 
none  of  their  stock  and  is  not  to  participate  in  their  management 
Yet,  they  are  authorized  to  borrow  money  and  issue  bonds  to  a  sum 
not  exceeding  fifteen  times  the  amount  of  their  capital  and  surplus, 
and  these  bonds  are  declared  by  the  act  to  be  '"instrumentalities  of 
the  government  of  the  United  States,"  and  are  made  lawful  in- 
vestments for  fiduciary  and  trust  funds,  and  security  for  public  de- 
posits. Member  banks  of  the  Federal  Reserve  System  may  buy 
and  sell  them.  With  certain  restrictions  they  may  be  bought  and 
sold  by  federal  reserve  banks.    Mortgages  executed  to  such  joint 

28.    Appeal  of  Woodbury  (N.  H.),  96  AtL  299;  People  ex  rel  Bank  v. 
Brady  (ni.),  HO  N.  E.  864. 
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stock  banks  are  declared  to  be  exempt  from  federal,  state,  munici- 
pal and  local  taxation.  Just  what  provisions  of  the  constitution  are 
supposed  to  justify  this  legislation  was  not  made  clear  in  the  con- 
gressional debates. 

The  authority  of  Congress  to  authorize  the  formation  of  cor- 
porations whenever  it  mig^t  be  convenient  to  the  exercise  of  any 
of  the  powers  granted  to  it  by  the  constitution,  never  should  have 
been  seriously  doubted  by  any  candid  student  of  the  constitution, 
since  Alexander  Hamilton's  celebrated  opinion  to  President  Wash- 
ington*" asserting  the  constitutionality  of  the  act  creating  the  first 
United  States  bank.  But  to  authorize  the  creation  by  private  in- 
dividuals of  banks,  with  power  to  carry  on  in  corporate  form  within 
the  states  the  business  of  lending  money  on  mortgage,  and  to  issue 
bonds  which  shall  be  "instrumentalities  of  the  government  of  the 
United  States,^'  merely  because  Congress  so  declares,  not  because 
the  United  States  has  anything  to  do  with  their  business  or  is  re- 
sponsible for  the  payment  of  the  bonds,  and  to  seek  to  exempt  the 
property  of  these  institutions  from  the  burdens  of  state  and  local 
taxation,  exhibits  on  the  part  of  Congress  an  indifference  to  consti- 
tutional limitations,  and  an  utter  disregard  of  state  sovereignty, 
which  contrasts  strangely  with  its  tenderness  with  respect  to  the 
formation  of  corporations  for  the  conduct  of  interstate  commerce, 
or  the  regulation  of  the  liquor  traffic.  These  provisions  certainly 
will  be  challenged  in  the  courts  and  their  constitutionality  subjected 
to  judicial  determination. 

Much  more  subtle  and  dangerous  to  the  preservation  of  con- 
stitutional limitations,  because  less  likdy  to  be  objected  to  by  state 
authorities,  or  the  people  of  the  localities  affected,  are  such  meas- 
ures as,  the  bill*®  recently  passed  in  the  United  States  Senate  with- 
out a  dissenting  vote,  providing  for  national  aid  for  state  vocational 
education.  The  plan  of  that  bill,  as  explained  by  its  sponsor.  Sen- 
ator Smith  of  Georgia,  "is  through  capable  leadership  and  some 
contribution,  to  promote  vocational  instruction  throughout .  the 
states;"  and,  as  if  to  reassure  and  suppress  an  anticipated  opposi- 
tion as  to  the  Greeks  bearing  gifts,  he  added,  "It  in  no  sense  is 
contemplated  that  the  final  responsibility  for  the  work  shall  be  re- 
moved from  state  authorities." 

The  object  of  this  bill  is  to  aid  in  the  education  of  boys  and 
girls  over  fourteen  years  of  age,  "with  a  view  of  extending  their  voca- 
tional knowledge,  and  extending  the  vocational  intelligence  of  the 

29.  23  February,  1791. 

30.  Senate  703. 
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pupils."  The  states  availing  of  this  aid  are  to  create  boards  with 
which  the  national  board  shall  deal.  The  state  boards  are  to  formu- 
late plans  for  the  administration  of  the  grants  in  conformity  with 
the  provisions  of  the  federal  statute,  which  plans  must  be  sub- 
mitted to  the  federal  board  for  its  approval.  The  states  respective- 
ly must  expend  an  amount  equal  to  that  advanced  by  the  federal 
government.  The  appropriations  made  by  the  bill  are  divided  into 
four  heads : 

"First,  For  the  salaries  of  teachers,  supervisors,  and  directors 
of  agriculture. 

"Second,  For  the  salaries  of  teachers  of  trade  and  industrial 
subjects. 

"Third,  For  the  training  of  teachers  of  agricultural,  trade  and 
industrial,  and  home  economic  subjects 

"Fourth,  For  the  work  of  the  federal  board  for  vocational 
education." 

The  appropriations  in  the  bill  for  the  first  year  amount  to 
$1,700,000,  and  they  are  increased  annually  until  1924  when  they 
will  amount  to  $7,200,000." 

If  the  federal  government  is  to  assume  one-half  the  cost 
of  maintaining  vocational  schools  for  children  in  the  diflferent 
states,  it  hardly  can  escape  the  pressure  to  extend  pecuniary  aid  to 
other  and  equally  meritorious  branches  of  education ;  and  if  the  na- 
tional government  shall  assume  and  carry  one  half  the  burden  of 
educating  the  children  of  the  states,  build  automobile  and  wagon 
roads,  provide  moneys  to  repair  damages  resulting  from  fires  and 
flood,  prescribe,  and  through  its  control  over  interstate  commerce, 
enforce  rules  governing  child  labor,  the  hours  and  conditions  of  fe- 
male labor  (and  why  not  labor  in  general?)  what  will  be  left  of  the 
principle  of  divided  sovereignty  so  laboriously  and  carefully  formu- 
lated in  the  constitution?  Will  not  the  states  have  been  reduced 
to  the  condition  of  mere  municipalities,  and  the  federal  government 
have  acquired  practically  an  unlimited  and  unrestricted  sovereignty 
over  the  states  and  their  inhabitants?  Yet  it  has  been  declared  by 
the  highest  authority 

"That  the  preseryation  of  the  states,  and  the  maintenance  of  their  gov- 
ernments, are  as  much  within  the  design  and  care  of  the  constitution  as  the 
preservation  of  the  union  and  the  maintenance  of  the  national  goverment. 
The  constitution,  in  all  its  provisions  looks  to  an  indestructible  union, 
composed  of  indestructible  States."*' 

31,  See  Congressional  Record,  31  July,  1916,  pp.  13753-4. 

32.  Chase,  C.  J.,  in  Texas  v.  White,  7  Wall.  700,  725. 
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As  Mr.  Justice  Swayne,  speaking  for  the  court,  said  in  another 
case:" 

"The  states  are  organisms  for  the  performance  of  their  appropriate 
fmictions  in  the  vital  system  of  the  larger  polity,  of  which,  in  this  aspect 
of  the  subject,  they  form  a  part,  and  which  would  perish  if  they  were  all 
stricken  from  existence  or  ceased  to  perform  their  allotted  work." 

Doubtless  the  power  of  taxation  to  pay  the  debts  "and  provide 
for  the  common  defense  and  general  welfare  of  the  United  States/' 
is  vast  and  incapable  of  exact  definition;  but  if  the  slates  of  the 
union  are  to  retain  a  semblance  of  their  boasted  sovereignty ;  if  they 
are  to  rightly  perform  the  functions  for  which  they  exist,  they  must 
resist  the  seductive  grants  of  national  aid  which  entail  the  abdi- 
cation in  favor  of  the  national  government  of  state  control  over 
subjects  which  are  peculiarly  those  of  state  responsibility,  and 
not  aid  in  the  too  easy  course  of  centralization  of  power  in  Wash- 
ington, in  cases  where  even  if  it  can  be  justified  in  the  face  of 
constitutional  objection,  it  is  neither  within  the  correct  principles 
of  the  distribution  of  sovereignty,  nor  can  the  power  so 
well  be  administered  from  the  national  capital  as  by  the  people  of 
the  localities  especially  affected. 

But  this  paper  was  inspired  by  and  opened  with  a  reference 
to  the  confused  ideas  of  sovereignty  exhibited  in  the  army  reorgan- 
ization bill  approved  June  3,  1916.**  It  seems  fitting  that  it  should 
dose  with  a  consideration  of  that  much  discussed  measure. 

The  constitution  empowers  the  Congress  to  raise  and  support 
armies  and  maintain  a  navy,  to  make  rules  for  the  government  and 
regulation  of  the  land  and  naval  forces;  to  declare  war,  grant  let- 
ters of  marque  and  reprisal,  and  make  rules  concerning  captures  on 
land  and  water.  These  powers  are  unlimited,  except  that  it  is  pro- 
vided that  no  appropriation  of  money  for  the  use  of  armies  shotdd 
be  for  a  longer  term  than  two  years. 

The  provisions  relating  to  the  militia — that  is  all  the  adult  male 
citizens  capable  of  bearing  arms — ^were  framed  on  a  different 
theory.  The  primary  control  was  there  recognized  as  properly  in 
the  state  governments.  Congress  was  empowered  to  provide  for 
calling  out  the  militia  for  three  purposes  only,  (1)  to  execute  the 
laws  of  the  Union,  (2)  suppress  insurrections,  and  (3)  repel  in- 
vasion. 

With  these  limitations.  Congress  further  was  authorized  "to 

33.  White  V,  Hart.  13  Wall.  646,  650. 

34.  "An  Act  for  making  further  and  more  effectual  provision  for  the 
national  defense,  and  for  other  purposes."    Public  No.  85  (64tii  Congress). 
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provide  for  organizing,  arming  and  disciplining  the  militia,  and  for 
governing  such  part  of  them  as  may  be  employed  in  the  service  of 
the  United  States,  reserving  to  the  states  respectively,  the  appoint- 
ment of  the  officers,  and  the  authority  of  training  the  militia  ac- 
cording to  the  discipline  prescribed  by  Congress."  This  provision 
was  admittedly  a  compromise  betwen  the  advocates  of  national  con- 
trol and  the  states  rights  party.  The  standing  anny  was  to  be 
exclusively  under  national  jurisdiction.  Consrress  mieht  make  pro- 
vision for  the  organization  and  discipline  of  the  militia  and  pre- 
scribe the  rules  or  discipline  for  their  governance.  But  the  officers 
must  be  appointed  by  the  states,  and  the  authority  of  training  them 
according  to  the  rules  prescribed  by  Congress  remain  with  the 
states.  They  were  made  subject  to  call  into  the  national  service  for 
the  three  designated  purposes  only,  and  Congress  was  empowered 
to  make  provision  for  their  government  only  "while  in  the  service 
of  the  United  States." 

The  need  of  a  regular  permanent  military  establishment  even 
in  times  of  peace  was  pointed  out  by  Hamilton  in  the  Federalist." 

"Previous  to  the  revolution,"  he  said,  "and  ever  since  the  peace,  there 
has  been  a  constant  necessity  for  keeping  small  garrisons  on  our  western 
frontier.  No  person  can  doubt  that  these  will  continue  to  be  indispensable, 
if  it  should  only  be  against  the  ravages  and  depredations  of  the  Indians. 
These  garrisons  must  either  be  furnished  by  occasional  detachments  from 
the  militia,  or  by  permanent  corps  in  the  pay  of  the  government  The  first 
is  impracticable;  and  if  practicable  would  be  pernicious.  The  militia  would 
not  long,  if  at  all,  submit  to  be  dragged  from  their  occupations  and  families 
to  perform  that  most  disagreeable  duty  in  times  of  profound  peace.  And 
if  they  could  be  prevailed  upon  or  compelled  to  do  it,  the  increased  ex- 
pense of  a  frequent  rotation  of  service,  and  the  loss  of  labor  and  disconcer- 
tion of  the  industrious  pursuits  of  individuals,  would  form  conclusive  ob- 
jections to  the  scheme.  It  would  be  as  burdensome  and  injurious  to  the 
public  as  ruinous  to  private  citizens.  The  latter  resource  of  permanent  corps 
in  the  pay  of  the  government  amounts  to  a  standing  army  in  time  of  peace ; 
a  small  one,  indeed,  but  not  the  less  real  for  being  small." 

The  dual  control  over  the  militia  has  proved  a  source  of  weak- 
ness in  every  war  in  which  we  have  been  engaged.  Our  history  is 
replete  with  instances  which  demonstrate  the  costiiness  of  the  sys- 
tem, in  low  efficiency,  restilting  in  needless  waste  of  life  and  treas- 
ure. When,  therefore,  the  necessity  became  manifest  of  scnne  ade- 
quate preparation  for  contingencies  such  as  the  world  war  has 
demonstrated  might  happen  even  to  this  favored  nation,  the  War  De- 
partment advocated  an  increase  of  the  regular  standing  army,  and 
the  creation  of  a  body  of  national  reserve  troops,  subject  only  to 

35.    No.  XXIV! 
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federal  jurisdiction,  as  the  first  line  of  defense,  after  the  regular 
army,  leaving  the  organized  state  militia  to  be  called  upon  only  for 
the  specified  constitutional  purposes,  in  an  emeigency  of  a  char- 
acter so  serious  that  the  regular  army  and  the  federal  reserve 
should  be  inadequate  to  cope  with  it. 

Unhappily,  political  considerations  prevented  the  carrying  out 
of  this  project,  and  Congress  hit  upon  a  plan  of  creating  what  is 
denominated  a  "federalized  ntiilitia,"  which,  so  far  as  ingenuity 
might  devise,  despite  the  constitutional  restrictions  mentioned,  was 
to  be  brought  under  a  direct  federal  control.  The  force  underlying 
this  system,  as  with  the  "good  roads"  and  the  "vocational  educa- 
tional" measures,  was  the  distribution  of  federal  moneys.'*  The 
militia  of  the  United  States  is  by  the  act  divided  into  three  classes, 
the  national  guard,  the  naval  militia  and  the  tmorganized  militia.*^ 
Elaborate  provisions  are  made  for  the  organization  of  the  national 
guard  in  each  state.  The  president  is  authorized  to  assign  the  na- 
tional guard  of  the  several  states  to  division  brigades  and  other 
tactical  units,  and  to  detail  officers,  either  from  the  national  guard 
or  the  regular  army  to  command  such  units.^^  This,  despite  the 
constitutional  provision  reserving  to  the  states  the  appointment  of 
officers  of  the  militia  I  Provision  is  then  made  for  every  member 
of  the  organized  national  guard  of  the  several  states  and  territories 
to  enter  into  what  is  called  an  "enlistment  contract  and  oath*' 
whereby  he  is  made  to  acknowledge, 

"To  have  voluntarily  enlisted  this day  of ,  19. .,  as  a 

soldier  in  the  national  guard  of  the  United  States  and  of  the  state  of  . . . : 

for  the  period  of  three  years  in  service  and  three  years  in  the  reserve 
under  the  conditions  prescribed  by  law,  unless  sooner  discharged  by  proper 
authority.   And  I  do  solenmly  swear  that  I  will  bear  true  faith  and  allegiance 

to  the  United  States  of  America  and  to  the  State  of and  that 

I  will  serve  them  honesdy  and  faithfully  against  all  their  enemies  whom- 
soever, and  that  I  will  obey  the  orders  of  the  President  of  the  United 

States  and  of  the  Governor  of  the  state  of and  of  the  officers 

appointed  over  me  according  to  law  and  the  rules  and  articles  of  war."^ 

No  man,  we  have  been  told,  can  serve  two  masters ;  for  either 
he  will  love  the  one  and  hate  the  other,  or  he  will  forsake  the  one 
and  cleave  to  the  other.  But  the  Congress  of  the  United  States  as- 
suming a  wisdom  in  the  scorn  of  consequence,  has  put  every  mem- 
ber of  the  organized  states  militia  in  this  perplexing  and  anomalous 

36.  See  Sec  67. 

37.  Sec.  57. 

38.  Sec  64. 

39.  Sec  70. 
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position.  A  perusal  of  Sections  70  to  119  of  the  Army  Reorganiza- 
tion Act  presents  countless  problems  in  confused  sovereignty 
which  will  be  read  with  a  bewilderment  only  relieved  by  the 
gratifying  declaration  in  Section  117  that, 

"The  provisions  of  this  Act  in  respect  to  the  militia  shall  be  applicable 

only  to  militia  organized  as  a  land  force,  and  not  to  the  Naval  Militia 
♦    ♦    ♦    ♦/» 

The  constitution  reserves  to  the  states  respectively  the  ap- 
pomtment  of  the  officers  of  the  militia,  but  Section  74  of  the  Army 
Reorganization  Act  undertakes  to  prescribe  the  classes  from  which 
alone  such  appointments  shall  be  made,  while  Section  76  declares 
that  all  vacancies  occurring  in  any  grade  of  commissioned  officers 
in  any  organization  in  the  military  service  of  the  United  States  and 
composed  of  persons  drafted  from  the  national  guard  under  the 
provisions  of  this  act,  shall  be  filled  by  the  president. 

Certainly,  so  far  as  this  latter  provision  applies  to  the  national 
guard  as  such  while  in  the  service  of  the  United  States  (which  is 
the  only  national  guard  in  the  act  made  a  part  of  the  army  of  the 
United  States),**  this  is  directly  contrary  to  the  constitution.  Sec- 
tion 78  provides  for  the  organization  in  each  state  of  a  "national 
g^ard  reserve"  to  "consist  of  such  organizations,  officers,  and  en- 
listed men  as  the  president  may  prescribe  *  *  *,"  without  any 
pretense  of  respect  for  the  constitutional  authority  of  the  states.  It 
is  true  that  Section  111  seeks  to  avoid  the  dilemma  created  by  the 
provisions  just  cited,  by  declaring  that  when  Congress  shall  have 
authorized  the  use  of  the  armed  land  forces  of  the  United  States 
for  any  purpose  requiring  the  use  of  troops  in  excess  of  those  of 
the  regular  army,  the  president  may  draft  into  the  military  service 
of  the  United  States  *  *  any  or  all  members  of  the  national 
guard  and  the  national  guard  reserve,  and  "all  persons  so  drafted 
shall,  *  *  *  stand  dischai^ed  from  the  militia"  and  become  sub- 
ject to  laws  relating  to  the  volunteer  army.  It  is  upon  this  meta- 
morphosis that  the  constitutionality  of  the  entire  act,  so  far  as  it 
applies  to  the  use  of  the  national  guard  as  a  federal  organization 
in  time  of  war,  must  finally  rest. 

The  constitution  furthermore  reserves  to  the  states  respective- 
ly, "the  authority  of  training  the  militia  according  to  the  discipline 
prescribed  by  Congress,"  but  section  92  of  this  act  requires  the  na- 
tk)nal  guard  in  each  state  to  assemble  for  drill,  instruction,  etc.,  a 
prescribed  number  of  times,  unless  excused  by  the  Secretary  of 

40.    Sec  1. 
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War.  Sections  94  and  95  provide  for  annual  encampments, 
maneuvers  or  other  exercises  "under  such  regulations  as  the  Presi- 
dent may  prescribe/'  and,  if  they  are  had  in  conjunction  with 
troops  of  the  regular  army,  the  connnander  of  the  latter  troops  shall 
command  the  whole,  without  regard  to  the  rank  of  the  national 
guard  officers. 

Notwithstanding  the  scope  of  the  "oath  and  contract  of  enlist- 
ment" above  referred  to,  the  Judge  Advocate  General  of  the  army 
has  ruled, 

"That  the  national  defense  act  contemplates  that  the  National  Guard 
shall  be  available  for  service,  either  as  a  National  Guard  called  into  the  service 
of  the  United  States  as  such  for  the  three  constitutional  purposes,  or,  when 
specially  authorized  by  Congress,  as  a  national  force,  supplementing  the 
Regular  Army  and  available  for  any  service  for  which  regular  troops  may 
be  used.  In  other  words,  the  National  Defense  Act  gives  the  Government 
the  right,  in  return  for  the  expenditure  for  pay,  training  and  equipment  of 
the  National  Guard,  to  draft  them  into  the  federal  service  to  supplement  the 
Regular  Army,  but  this  right  can  be  exercised  only  when  Congress  shall  have 
authorized  its  exercise,  as  has  been  done  in  the  joint  resolution  of  July 
1,  1916."« 

The  Judge  Advocate  General  has  expressed  the  opinion  that 
as  the  President  has  not  yet  exercised  the  power  conferred  upon 
him  by  Joint  Resolution  of  Cong^ress  on  July  1,  1916,  to  draft  the 
national  guard  into  the  federal  service,  the  status  of  the  guard  now 
on  duty  on  the  Mexican  border  in  Texas, 

"Is  that  of  militia  called  into  the  service  of  the  United  States  for  one 
of  the  purposes  specified  in  the  Constitution— that  is,  to  protect  the  United 
States  against  invasion.  While  in  such  service,  they  are  subject  to  the 
laws  and  regulations  governing  the  Regular  Army,  so  far  as  applicable  to 
their  temporary  status,  and  are  subject  only  to  the  orders  of  the  President 
They  are  not,  while  in  such  service,  under  the  jurisdiction  of  the  states,  nor 
are  they  subject  to  the  orders  of  the  governors,  whose  authority  over  them 
for  the  time  being  is  suspended,  except  only  with  respect  to  the  appoint- 
ment of  officers/' 

The  last  mentioned  fruitful  source  of  weakness  and  inefficiency 
in  all  past  history  is  thus  preserved  by  this  ^'federalized  militia"  act. 
The  "oath  and  contract  of  enlistment"  does  not  ex  propria  vigore 
override  the  constitution  of  the  United  States.  As  to  the  process  of 
lightning-like  transformation  from  the  status  of  militiaman  to  that 
of  federal  soldier,  when  the  President  waves  his  drafting  wand 
under  section  111  and  the  joint  resolution  of  Congress,  that  re- 
mains to  be  weighed  in  the  judicial  balance. 

41.  Memorandum  for  the  Secretary  of  War,  July  29, 1916.  Judge  Advo- 
cate General  U.  S.  A. :  Cong.  Rec,  Aug.  2,  1916,  pp.  13908-9. 
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The  authority  of  the  national  government  in  the  exercise  of  its 
power  to  raise  armies  to  compel  by  draft  any  able  bodied  citizen  of 
the  United  States  into  the  military  service  for  purposes  of  national 
defense  or  aggression,  may  not  be  doubted  since  the  draft  acts 
passed  during  the  Civil  War.  The  position  of  the  War  Department 
is  undoubtedly  sound,  that  a  member  of  the  organized  national  guard 
or  state  militia,  equally  with  every  other  citizen,  is  liable  to  draft, 
and  that  the  national  government  may  draft  into  the  federal  service 
not  only  individuals  but  organized  bodies  of  individuals,  consti- 
tuting at  the  time  of  the  draft  part  of  the  organized  militia  or  na- 
tional guard  of  the  state. 

But  it  is  extremely  dotlbtful  whether  or  not  a  promise  or  con- 
tract or  even  oath  of  a  member  of  a  state  national  guard  to  hold 
himself  liable  for  a  term  of  years  to  respond  to  a  call  into  the 
federal  military  service,  can  be  enforced  in  personam.  As  the  War 
Department  holds,  until  the  national  guard  is  called  into  the  federal 
service,  the  status  of  its  members  is  only  that  of  members  of  the 
organized  militia,  and  no  additional  authority  over  them  is  created 
by  the  oath  and  contract  of  enlistment  This  ingenious  instrument, 
so  far  as  it  constitutes  the  subordination  of  the  actor  in  it  to  the 
state  authority,  can  add  nothing  to  what  already  has  been  accom- 
plished by  his  enrollment  in  the  state  forces.  So  far  as  his  future 
relation  to  the  National  government  is  concerned,  it  is  merely  a 
contract  for  future  personal  service,  the  breach  of  which  exposes 
him  to  the  usual  consequences  of  the  breach  of  any  contract  for 
personal  service.  It  does  not  withdraw  from  him  the  protection  of 
the  thirteenth  amendment  against  involuntary  servitude. 

The  authorities  would  seem  clearly  to  support  the  proposition 
that  a  citizen  may  not  be  subjected  to  discipline  by  a  military  court 
of  jthe  United  States  until  he  acquires  the  status  of  an  enlisted  sol- 
dier, and  that  this  status  cannot  be  acquired  merely  by  entering 
into  a  contract  to  become  a  federal  soldier  at  some  future!  date. 
This  was  the  view  of  the  Judge  Advocate  General  of  the  army  ex- 
pressed to  the  Secretary  of  War  and  to  Gmgress  when  the  Hay 
bill  was  under  consideration.  It  is  supported  by  the  decision  in 
Tyler  v.  Pomeroy,^^  and  by  a  dictum  in  Home  Insurance  Co.  v. 
Morse.^ 

It  must  be  the  occasion  of  no  small  regret  that  the  im- 
mediate result  of  a  nation-wide  agitation  for  adequate  military  pre- 

42.  Allen  (Mass.)  480. 

43.  20  Wall.  445. 
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paredness  should  have  resulted  in  the  perpetuation  of  the  demon- 
strated evils  of  the  militia  system  in  a  statute  o^  doubtful  constitu- 
tionality. 

Examples  readily  might  be  multiplied  of  the  tendency  of  na- 
tional and  state  legislatures  to  ignore  constitutional  limitations.  But 
enough  has  been  stated  to  demonstrate  the  urg^^nt  need  of  a  re- 
version to  the  fundamental  principles  on  which  our  government  is 
founded  and  a  consideration  of  the  consequences  of  departures 
from  them.  The  problems  arising  in  the  admitted  domain  of  na- 
tional legislation  are  daily  increasing  in  number  and  complexity  so 
as  to  tax  the  ability  of  the  ablest  men  sent  to  Washington  to  make 
or  administer  our  laws.  Only  by  substantially  continuous  sessions 
throughout  the  year,  is  Congress  enabled  to  formulate  and  enact 
the  legislation  and  make  the  appropriations  required  to  carry  on 
the  government.  If  to  its  proper  duties  and  functions  shall  be  ad- 
ded the  burden  of  legislating  for  the  internal  police  problems  of  the 
forty-eight  states,  besides  the  territories  and  dependencies,  the  en- 
tire breakdown  of  legislative  government  and  the  substitution  for 
it  of  government  by  the  executive,  will  be  inevitable. 

To  curb  and  arrest  this  tendency,  the  states  must  perform  their 
proper  functions ;  they  too  must  avoid  the  temptation  to  usurp  pow- 
ers not  rightly  theirs,  and  must  recognize  their  responsibility  for 
the  enactment  and  enforcement  of  those  measures  which  enlight- 
ened consideration  of  the  duties  and  responsibilities  of  modem 
democracy  requires.  Thus  only  will  be  preserved  the  government 
which  our  fathers  devised;  a  government  in  which  the  sovereignty 
of  the  people  finds  expression  in  channels  marked  out  for  the  pro- 
tection of  individual  liberty,  the  maintenance  of  the  principle  of 
local  self-government,  and  the  restriction  of  the  national  power  to 
its  exercise  in  those  directions  which  affect  the  entire  country,  and 
where  only  the  combined  sovereignty  of  the  whole  people  of  the 
United  States  adequately  can  protect  the  interests  of  the  nation. 
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THE  HAGUE  CONVENTION  OF  1912,  RELAT- 
ING TO  BILLS  OF   EXCHANGE  AND 
PROMISSORY    NOTES:    A   COM- 
PARISON WITH  ANGLO- 
AMERICAN    LAW 
[concluded] 


By  Ernest  G.  Lorenzen 


VIII.    Recourse  for  Non-Acceptance  and  Non-Payment. 


The  continental  law  did  not  allow  an  immediate  right  of  re- 
course for  non-acceptance.  A  refusal  to  accept  entitled  the  holder 
only  to  security  from  the  drawer  and  the  indorser  that  the  bill 
would  be  paid  on  the  day  of  maturity.^*®  In  practice  this  right 
amounted  to  very  little.  The  Uniform  Law  adopts  the  Anglo- 
American  rule,  which  allows  immediate  recourse.^'^  It  goes  be- 
yond the  Anglo-American  law"*  in  providing  that  such  right  shall 
exist  also  in  case  of  the  bankruptcy  of  the  drawee,  whether  an 
acceptor  or  not,  of  suspension  of  payments,  of  ineffective  execution 
against  his  goods,*"  and  in  case  of  the  bankruptcy  of  the  drawer"* 
of  a  bill  not  subject  to  acceptance."'  The  Uniform  Law,  how- 
ever, does  not  allow  the  holder  of  a  bill  to  treat  the  bill  as  dis- 
honored by  non-acceptance  without  presentment  for  acceptance  or 

150.  Art.  120t  French  Code  de  Commerce;  Art  25,  German  Bills  of 
Exchange  Law;  Meyer,  I,  pp.  464-471. 

151.  Art  42.  Where  a  drawer  his  stipulated  that  the  instrument  must 
be  presented  for  acceptance  within  a  certain  period,  a  failure  to  present  the 
same  within  the  time  stipulated  will  cause  die  holder  to  lose  his  right  of 
recourse  against  the  drawer  and  indorsers  for  non-payment  as  well  as  for 
non-acceptance,  unless  it  results  from  the  terms  of  the  stipulation  that  the 
drawer  mtended  to  release  himself  only  from  the  g^uaranty  of  acceptance. 
(Art.  52,  par.  2).  If  the  stipulation  for  a  limit  of  time  for  presentment  is 
contained  in  an  indorsement,  the  indorser  alone  is  able  to  avail  himself  of 
it.    (Art.  52,  par.  3)    "Proceedings,"  191Z  p.  293;  "Actes,"  1912,  I,  p.  96. 

152.  According  to  Anglo-American  law,  where  the  acceptor  has  been 
adjudged  a  bankrupt  or  an  insolvent,  or  has  made  an  assignment  for  the 
benefit  of  creditors  before  the  bill  matures^  the  holder  has  only  the  right 
to  have  the  bill  protested  for  better  security  against  the  drawer  and  in- 
dorsers. N.  I.  L.  s.  158;  B.  £.  A.  s.  51  (5).  This  was  also  the  continental 
rule.    Meyer,  I.  pp.  471-480. 

153.  The  holder  is  entitled  to  exercise  recourse  only  after  presentment 
of  the  bill  to  the  drawee  fpr  payment  and  after  protest.    Art.  43,  par.  5. 

154.  The  production  of  a  judgment  setting  forth  the  bankruptcy  of  the 
drawer  is  sufficient  to  enable  the  holder  to  exercise  recourse.  Art.  43, 
par.  6. 

155.  Art  42,  par.  Z 
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protest,  as  he  may  in  the  United  States,  when  the  drawee  is  dead, 
or  has  absconded,  or  is  a  fictitious  person,  or  a  person  not  having 
capacity  to  contract  by  bill.*** 

Wide  differences  existed  and  still  exist  in  the  law  respecting 
the  conditions  precedent  to  the  right  of  recourse  upon  non-accept- 
ance and  non-payment,  and  concerning  the  effect  of  an  act  of  God 
and  other  circumstances  rendering  compliance  with  such  conditions 
unpossible  or  unnecessary. 

Presentment  far  Payment  and  Protest.  In  England  and  in 
the  United  States  only  foreign  bilk,  appearing  to  be  such  upon 
their  face,  require  protest  for  non-acceptance  or  non-payment^'^ 
On  the  continent^"  and  under  the  Uniform  Law,^^  a  protest  is 
required  whenever  a  bill  or  note  is  dishonored  by  non-acceptance  or 
non-payment,  except  when  protest  is  waived.***  The  laws  differ 
also  widely  in  regard  to  the  time  of  presentment  According  to 
Anglo-American  law  such  presentment  must  be  made  on  the  day 
the  instrument  falls  due,  except  in  so  far  as  this  is  modified  by  the 
rules  relating  to  Sundays  and  holidays.***  Failure  to  make  pre- 
sentment on  that  day  is  excused,  however,  if  it  cannot  be  made  in 
the  exercise  of  reasonable  diligence.  Where  presentment  is  not 
made  as  required  by  law,  the  drawer  and  indorsers  are  dischargd.**' 
In  other  countries,  France  for  example,  when  presentment  is  not 
made  on  the  day  of  maturity,  but  takes  place  within  the  time  allowed 
for  the  drawing  of  the  protest  the  drawer  or  indorsers  will  not  be 
discharged,  provided  the  drawer  has  not  become  insolvent  in  the 
meanwhile.***  Another  group  of  countries,  including  Germany, 
authorizes  presentment  within  the  limits  allowed  for  protesting 
and  imposes  upon  the  holder  no  penalty  for  a  failure  to  present 
the  instrument  to  the  drawee  on  the  day  of  maturity.***     The 

156.  N.  I.  L.  s.  148.  In  England  he  may  do  so  "where  the  drawee  is 
dead  or  banlanipt;  or  is  a  fictitious  person  or  a  person  not  having  capacity 
to  contract  by  bill."    B.  £.  A.  s.  41  (2)   (a). 

157.  N.  I.  L.  ss.  118,  152;  B.  K  A.  s.  51  (2). 

158.  Meyer,  I,  p.  310. 

159.  Art.  43  (1).  Upon  the  request  of  Italy  and  Belgium,  Art  9  of 
the  Convention  was  adopted,  according  to  which  each  contracting  state  may 
prescribe  that,  with  the  assent  of  the  holder,  protests  to  be  drawn  within 
Its  territory  may  be  replaced  by  a  declaration  dated  and  written  upon  the 
bill  itself,  signed  by  the  drawee,  and  transcribed  in  a  public  register  within 
die  time  fixeid  for  protests. 

160.  By  a  stipulation  "return  without  costs,"  "without  protest,"  and 
the  like.    Art  45,  par.  1. 

161.  N.  I.  L.  ss.  71,  85;  B.  E.  A.  ss.  45  (1),  14  (1). 
16Z    N.  I.  L.  8.  70;  B.  E.  A.  s.  45. 

163.  WiUiamson,  pp  143-144;  Lyon-Caen  &  Renault,  IV,  pp.  298-299. 

164.  Meyer.  I,  p.  277;  Staub,  p.  10& 
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Unifonn  Law  follows  that  of  the  groop  last  mentioned,  and  re- 
quires that  the  holder  present  the  instrument  for  payment  either 
on  the  day  when  it  is  payable  or  on  one  of  the  two  succeeding 
business  days.^^  It  allows,  as  it  were,  two  days  of  grace  to  the 
holder  while  it  denies  all  grace  to  the  payer.  Each  contracting 
state  is  allowed  to  prescribe  that,  as  regards  biUs  payable  within 
its  territory,  presentment  shall  be  made  on  the  day  of  their  maturity. 
Failure  to  observe  this  rule  shall  give  rise  only  to  a  claim  for 

,1M 


The  Uniform  Law  requires  protest  for  non-payment  to  be  made 
either  on  the  day  when  the  bill  or  note  is  payable,  or  on  one  of  the 
two  succeeding  business  days.^*^  In  Anglo-American  law,  when- 
ever protest  is  required,  it  must  be  made  on  the  day  of  dishonor.^^ 
It  sufikes,  however,  that  the  bill  be  noted  on  that  day.  When  duly 
noted,  the  protest  may  be  subsequently  extended  as  of  the  date 
of  noting.^**  The  system  of  poting  is  unknown  to  the  continental 
countries^^^  and  to  the  Uniform  Law. 

Waiver  of  protest,  according  to  Anglo-American  law,  is  deemed 
to  be  a  waiver  of  presentment  and  notice  of  dishonor,  as  well  as  of 
formal  protest*^*  Under  the  continental  law*'*  and  the  Uniform 
Law,*'*  it  does  not  release  the  holders  from  presentment  within  the 
time  prescribed,  nor  from  giving  notice.  In  some  countries,  Ger- 
many,*'* for  example,  and  under  the  Uniform  Law,*"  a  waiver  of 
protest,  however,  shifts  the  burden  of  proof  as  to  due  presentment 

165.  Art  37. 

166.  Art  7,  Convention. 

167.  Art.  43,  par.  Z  Protest  for  non-acceptance  must  be  made  within 
the  time  fixed  for  presentment  for  acceptance.  Art  43,  par.  3.  Where  the 
drawee  asks  that  a  second  presentment  be  made  to  him  on  the  day  follow- 
ing the  first,  and  the  first  presentment  is  made  on  the  last  day  allowed  for 
presentment  the  protest  taaj  be  drawn  up  on  the  next  day.    Art  43,  par.  3. 

168.  'This  rule  often  gives  rise  to  ^eat  inconvenience  in  country  places, 
where  it  is  difficult  to  obtain  the  services  of  a  notary.  It  would  be  well 
to  alter  the  rule  if  a  preliminary  difficulty  can  be  got  over.  The  noting  or 
protest  is  generally  taJcen  as  showing  that  the  bill  was  duly  presented  on 
the  proper  day,  but  if  the  protest  be  not  initiated  until  the  next  day,  there 
is  nothmg  to  show  that  the  bill  was  duly  presented  the  day  before.  More- 
over, notice  of  dishonor  must,  as  a  general  rule,  be  sent  off  on  the  day 
after  dishonor.  Any  change  in  our  law  requires  careful  consideration.*^ 
"Memorandum  on  Uniform  Law  of  Bills  of  Exchange"  by  Sir  M.  D. 
Chalmers  and  Mr.  F.  H,  Jacksonj  British  delegates,  "Proceedings,"  1912, 
at  p.  404. 

169.  N.  I.  L.  s.  155;  B.  E.  A.  s.  51  (4). 

170.  Meyer,  I,  p.  351. 

171.  N.  I.  L  8.  Ill;  Daniel,  s.  1095a. 

172.  Meyer,  I,  p.  312;  Lyon^aen  &  Renault,  TV,  pp.  329429. 

173.  Art.  45. 

174.  Art  42;  German  Bills  of  Exchange  Law. 

175.  Art.  45,  par.  2. 
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upon  the  person  who  claims  that  due  presentment  was  not  made.  If, 
notwithstanding  a  waiver,  the  holder  protested  the  bill  or  note  he 
could  recover  the  protest  fees  in  Germany.*'*  In  France"'  and 
England,*'*  such  a  stipulation  is  held  to  be  a  prohibition  to  protest, 
so  that  the  fees  are  not  recoverable.  The  same  appears  to  be 
true  in  the  United  States,*'*  although  there  is  some  dissenting 
opinion.***  In  some  countries  a  waiver  of  protest  would  bind  only 
the  person  who  made  it***  In  others,  a  distinction  is  made  between 
the  drawer  and  the  indorsers.  A  stipulation  by  the  drawer  in  the 
body  of  the  instrument  would  bind  all  indorsers.***  A  stipulation  by 
an  indorser  would,  in  some  countries,  bind  such  indorser  only,***  in 
other  countries  it  would  bind  him  and  subsequent  indorsers.***  The 
Uniform  Law  provides  that  where  the  stipulation  is  inserted  by 
the  drawer  it  is  effective  as  to  all  signers.***  Nothing  is  said  about 
the  effect  of  a  stipulation  by  an  indorser;  by  implication  such  a 
stipulation  will  bind  the  indorser  only.  If,  in  spite  of  a  waiver 
of  protest  by  the  drawer,  the  holder  protests  the  bill  or  note,  the 
costs  are  at  his  expense.  When  the  stipulation  is  inserted  by  an 
indorser,  the  costs  of  protest,  when  such  has  been  drawn,  may  be 
recovered  from  all  the  parties.*** 

Notice.  Radical  differences  existed  in  the  laws  of  the  various 
countries  relating  to  the  requirement  of  notice.  In  the  Anglo- 
American  system,  notice  of  dishonor  is  the  important  thing  after 
due  presentment,  and  failure  to  give  due  notice  dischaiges  the 
drawer  and  indorsers  from  liability  on  the  bill  or  note.**'  Protest 
is  required  only  in  the  case  of  foreign  bills,  and,  according  to  Mr. 
Chalmers,  "is  looked  upon  rather  as  an  interesting  antiquarian  form 
which  must  be  complied  with  to  please  our  foreign  friends."***  In 
continental  countries  protest  is  the  all  important  thing.  A  very 
loose  system  of  notice  generally  prevailed  and  failure  to  give 

176.  Ibid. 

177.  Lyon^aen  &  Renault.  IV,  p.  328;  Thaller,  p.  741. 

178.  B.  E,  A.  s.  57  (1)   (c). 

179.  Johnson  v.  Bank  of  Fulton,  29  Ga.  250;  Legg  v.  Vinal,  165  Mass. 

■  180.    Merrit  &  Myers  v.  Benton,  10  Wend.  (N.  Y.)  117.    Sec  also  Dan- 
iel,  s.  933. 

181.  E. g.  Germany;  Stauh,  Art  42.  s.  3. 

182.  Meyer,  I,  p.  314;  N.  L.  L  t.  IIL 

183.  N.  I.  L  s.  111. 

184.  Meyer,  I,  p.  314;  Lyon-Caen  &  Renault,  IV,  pp»  330-331;  Thaller, 

p.  74a 

185.  Art  45,  par.  3. 

186.  Ibid. 

187.  N.  I.  L.  s.  89;  B.  E.  D.  s.  48. 

188.  "Proceedings,"  1912,  p.  418. 
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notice  did  not  discharge  the  drawer  and  indorser  from  liability 
on  the  instrument,  but  entitled  them  merely  to  damages  against 
the  holder  for  any  loss  suffered  on  account  of  the  neglect"*  Great 
differences  existed  in  the  details  regarding  the  time  and  manner 
of  giving  notice.^*^  In  France  the  requirement  of  notice  was  com- 
bined with  that  of  ''prescription/'  In  order  to  exercise  his  right 
of  recourse  against  a  drawer  and  indorser,  the  holder  must  notify 
the  protest  to  him,  and,  in  default  of  payment,  summon  him  to 
appear  before  a  commercial  court  within  two  weeks"^  after  the  date 
of  protest  The  Uniform  Law  stands  substantially  upon  the  footing 
of  the  general  continental  law.    It  provides  in  Article  44  as  follows : 

"The  holder  must  give  notice  of  non-acceptance  or  non- 
payment to  his  indorser  and  to  the  drawer  within  the  four 
business  days  which  follow  the  day  of  the  protest,  or,  in  case 
of  the  stipulation,  'return  without  costs',  within  the  four  busi- 
ness days  which  follow  the  presentment"* 

"Each  indorser  must  within  two  days  give  notice  to  his 
indorser  of  the  notice  which  he  has  received,  indicating  the 
names  and  addresses  of  those  who  have  given  the  preceding 
notices,  and  thus  in  succession  back  to  the  drawer.  The  limit 
of  time  above  indicated  shall  run  from  the  receipt  of  the  pre- 
ceding notice. 

"In  a  case  where  an  indorser  has  not  indicated  his  address 
or  has  signed  in  an  illegible  manner,  it  shall  suffice  if  notice 
is  given  to  the  preceding  indorser. 

"A  party  who  has  to  give  notice  may  do  so  in  any  form, 
even  by  the  simple  return  of  the  bill  of  exchange.  He  must 
prove  that  he  has  done  this  within  the  time  prescribed. 

"This  time  limit  shall  be  deemed  to  have  been  observed  if 

189.  Meyer.  I,  pp.  368-369;  Art.  45,  German  Bills  of  Exchanjfe  Law. 
The  claim  for  damages  is  regarded  as  subject  to  the  rules  of  the  civil  law, 
instead  of  those  relating  to  bills  of  exchange.  Excuses  for  delay  on  ac- 
count of  accident  or  vis  major  will  be  allowed  even  though  they  are  not 
recognized  in  the  exchange  law  of  the  country  in  question.  Meyer,  I,  p. 
368. 

190.  Meyer,  I,  pp.  367-377. 

191.  Art.  165-16/,  Code  de  Commerce,  amended  by  law  of  December 
22,  1906;  Lyon^aen  &  Renault,  IV,  pp.  320-324;  Thaller,  pp.  742-744; 
IVilliamson,  pp.  156-161. 

Two  weeks  is  the  minimum.  Where  the  bill  is  drawn  in  France  and 
is  pavable  beyond  the  continent  of  Europe,  the  time  may  vary  from  one 
month  to  eight  months.  This  period  will  be  doubled  in  times  of  maritime 
war.  If  the  holder  sue  the  indorser  and  drawer  collectively,  he  enjoys  with 
reference  to  each  of  them  the  period  stated.  Each  indorser  may  exercise 
recourse  within  the  same  period,  the  time  beginning  to*  run  from  the  day 
following  the  date  of  summons.    Arts.  165-167. 

192.  Four  days  are  allowed  to  meet  the  necessities  of  some  banks  in 
countries  like  France,  where  a  large  number  of  bills  mature  at  the  end  of 
a  month  or  quarter  of  the  year.  See  "Proceedings,"  1912,  p.  290;  "Actes," 
1912,  I,  p.  93. 
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an  ordinary  letter  giving  the  notice  has  been  mailed  within  the 
said  time. 

"The  party  who  does  not  give  notice  within  the  time  above 
indicated  shall  not  lose  his  right  of  recourse;  he  shall  be 
responsible  for  the  injury,  if  any  has  occurred,  caused  by  his 
negligence,  but  the  damages  shall  not  exceed  the  amotmt  of  the 
bill  of  exchange." 

Act  of  God,  etc.  The  question  whether  the  duties  necessary  to 
be  performed  as  conditions  precedent  to  the  right  of  recourse  are 
absolute  duties,  or  duties  of  reasonable  diligence  has  been  answered 
in  different  ways.  In  Anglo-American  law  only  reasonable  dili- 
gence is  required,  so  that  any  delay  is  excused  wheb  caused  by 
circumstances  beyond  the  control  of  the  holder  and  not  imputable 
to  his  default,  misconduct,  or  negligence^**,  and  the  act  in  question 
is  dispensed  with  if,  after  the  exercise  of  reasonable  diligence,  it 
can  not  ibe  made."*  At  the  opposite  pole  stood  the  law  of  Germany, 
which  regarded  them  as  absolute  duties  and  accepted  no  excuses.^** 
The  French  law  followed  the  Anglo-American  view,  but  recognized 
as  excuses  insuperable  obstacles  of  a  general  character  only,  not 
personal  excuses,  such  as  arrest,  sudden  illness,  or  death.***  The 
subject  gave  rise  to  vigorous  discussion  at  the  conferences  of  the 
Hague."'  The  Uniform  Law  adopts  a  middle  course  and  provides 
that  when  presentment  or  protest  is  prevented  by  an  insuperable 
obstacle  {vis  major)  the  time  for  performance  is  extended.  After 
the  cessation  of  the  vis  major  the  holder  must  present  the  bill  or 
note  and,  if  necessary,  protest  the  same  without  delay.  If  the 
vis  major  continues  for  more  than  thirty  days  from  maturity  re- 
course may  be  exercised  without  presentment  or  protest.***  The 
holder  is  bound  to  give  notice  without  delay  of  the  case  of  vis  major 
to  his  indorser  and  to  set  forth  this  notice,  dated  and  signed  by  him, 
on  the  bill  of  exchange,  or  on  an  allonge.***  The  requirement  that 
the  vis  major  must  have  continued  for  thirty  days  before  allowing 

193.  N.  I.  L.  ss.  81,  113,  147,  159;  B.  E.  A.  ss.  46  (1),  SO  (1),  39  (4), 
51  (9). 

194.  N.  I.  L.  S8.  82  (1).  112;  148  (2),  159;  B.  E.  A.  ss.  46  (2)  (a), 
SO  (2)   (a),  41  (2)   (b),  51  (9). 

195.  Stauh,  Art.  41,  s.  3. 

196.  Lyon-Caen  &  RenatUt,  IV,  pp.  312-313;  ThaUer,  pp.  741-74Z 

197.  "Proceedings,"  1910,  pp.  21^219,  256-257;  Actes,  1910,  pp.  9^94, 
339-345;  "Proceedings.'^'  1912.  p.  293;  "Actes,"  1912,  I,  pp.  95-98. 

196.  For  bills  of  exchange  at  sight  or  a  certain  time  after  sight  the 
period  of  thirty  days  runs  from  the  date  on  which  the  holder  has,  evoi 
before  the  expiraton  of  the  time  for  presoitment,  given  notice  of  the  vis 
major  to  his  indorser.    Art.  53,  par.  5. 

199.  Art.  53.  In  other  respects  the  rule  governing  notice  api^ies.  Art. 
53.  par.  2. 
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recourse  seemed  a  fair  compromise  upon  a  consideration  of  the  in- 
terests of  the  holder  and  of  those  of  the  parties  liable  upon  the 
instrument.  It  was  hoped,  moreover,  that  in  most  cases,  an  amicable 
settlement  might  be  reached  during  this  time.  What  constitutes 
vis  major  is  a  question  of  fact.  The  Uniform  Law  provides,  how- 
ever, expressly  that  matters  purely  personal  to  the  holder  or  to 
the  person  intrusted  with  presentment  of  the  bill,  or  with  the  draw- 
ing of  a  protest,  shall  not  be  deemed  to  constitute  cases  of  vis 
major.^^  Such  matters  as  railway  accidents,  delays  in  the  mail,  or 
interruptions  of  traffic,  which  affect  a  number  of  people,  may, 
therefore,  be  regarded  as  cases  of  vis  major.  Different  holdings 
upon  this  subject  must  be  expected.*®* 

Other  Excuses  Dispensing  with  Presentment,  Notice  or  Protest. 
Anglo-American  Law  excuses  the  holder  from  fulfilling  the  ordinary 
conditions  required  to  fix  the  liability  of  the  drawer  and  indorsers 
in  other  cases  than  those  where  the  acts  cannot  be  done  in  the 
exercise  of  reasonable  diligence.  The  only  excuse  expressly  recog- 
nized by  the  Uniform  Law  is  that  of  an  insuperable  obstacle.  Under 
the  Uniform  Law  it  would  seem,  therefore,  that  presentment  and 
protest  for  non-acceptance  will  be  necessary  where  the  drawee  is 
dead  or  has  no  capacity  to  contract  by  bill,'®'  and  that  presentment 
and  protest  for  non-payment  will  be  required,  in  order  to  charge  the 
drawer,  where  the  drawer  has  no  right  to  expect  or  require  that 
the  drawee  or  acceptor  will  honor  the  instrument,*®*  and,  in  order 
to  charge  the  indorser,  where  the  instrument  was  made  or  accepted 
for  his  accommodation  and  he  had  no  reason  to  expect  that  it 
would  be  paid  if  presented.'®^  Even  where  presentment  is  impos- 
sible, as  where  the  drawee  is  a  fictitious  person,  a  formal  protest 
may  have  to  be  made.*®' 

Remedies  where  Recourse  is  Lost.  Where  the  holder  has  failed 
to  comply  with  the  conditions  prescribed  by  law  in  order  to  charge 
the  drawer  or  the  indorser,  and  has  thus  lost  his  right  of  recourse, 
he  may  not  be  deprived  of  all  rights  under  the  general  law  of  a 
particular  country.    Countries  belonging  to  the  French  group,  for 

200.  Art  53,  par.  6.  Inasmuch  as  the  holder  has  under  the  Uniform 
Law  two  days  of  grace,  so  to  speak,  within  which  to  present  the  instrument 
after  maturity,  these  provisions  will  not  operate  as  harshly  as  they  would 
do  if  presentment  on  the  day  of  maturity  were  required. 

201.  The  recognition  of  foreign  judgments  as  to  what  constitutes  vis 
major  will  be  subject  to  the  ordinary  rules  of  private  international  law  re- 
lating to  the  recognition  of  foreign  judgments. 

202.  Contra:  N.  I.  L  s.  148;  B.  E.  A.  s.  41  (1). 

203.  Contra:  N.  I.  L  s.  79;  B.  E.  A.  see  s.  46  (2)  (c). 

204.  Contra:  N.  I.  L.  s.  80;  B.  E.  A.  s.  46  (2)  (d). 

205.  Contra:  N.  I.  L.  s.  82  (2) ;  B.  E.  A.  s.  46  (2)  (b). 
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example,  allow  him  to  sue  the  drawer  who  has  not  provided  covcr.*^ 
In  countries  belonging  to  the  German  group,  he  has  a  quasi-con- 
tractual remedy  against  the  drawer  or  indorser  who  would  other- 
wise be  unjustly  enriched.  He  will  have  a  right  of  action  on  the 
consideration,  save  in  so  far  as  the  drawer  or  indorser  may  have 
suffered  loss  as  a  result  of  the  holder's  failure  to  present  the  in- 
strument or  to  protest  it  in  time.*^^  The  Uniform  Law  lays  down 
no  rule  in  this  matter,  but  allows  the  contracting  states  to  follow 
either  the  French  or  German  practice.*®*  Anglo-American  law,  it 
would  seem,  denies  generally  recovery  even  of  the  original  con- 
sideration.*^ 

IX.    Rights  and  Liabilities  of  Parties. 
Drawing  Without  Recourse,    In  Anglo-American  law  a  drawer 
may  draw  without  recourse;'^®  under  the  Uniform  Law  such  a 
stipulation  is  deemed  not  written.*** 

Forged  Indorsement.  The  position  of  the  Uniform  Law  with 
regard  to  forged  indorsements  may  be  gathered  from  the  follow- 
ing articles: 

"The  possessor  of  a  bill  of  exchange  shall  be  deemed  to 
be  its  lawful  holder,  provided  that  he  proves  his  title  by  an  un- 
interrupted series  of  indorsements,  even  though  the  last  indorse- 
ment is  in  blank.  When  an  indorsement  in  blank  is  followed 
by  another  indorsement,  the  signer  of  the  latter  shall  be  pre- 
sumed to  have  acquired  the  bill  under  an  indorsement  in  blank. 
Indorsements  which  have  been  cancelled  shall  be  deemed  null. 

"If  a  party  has  been  dispossessed  of  a  bill  of  exchange  in 
any  manner  whatever,  the  holder  proving  his  title  in  the 
manner  indicated  in  the  preceding  paragraph  shall  not  be 
bound  to  surrender  the  bill,  unless  he  has  acquired  it  in  bad 
faith  or  in  acquiring  it  has  been  guilty  of  gross  negligence.**** 

206.  Thaller,  p.  683. 

207.  Art.  83,  German  Bills  of  Exchange  Law;  Meyer,  I,  pp.  161-163. 

208.  Art.  13,  Convention. 

209.  Woodward,  "Quasi-Contracts,"  Sec  92;  Continental  National  Bank 
V.  Metropolitan  Natl.  Bank,  107  111.  Apt).  455;  Allan  v.  Eldred,  SO  Wis.  132. 

210.  N.  I.  L  s.  61;  B.  E.  A.  s.  16  (1). 

211.  Art.  9.  In  the  "Memorandum  on  Uniform  Law  on  Bills  of  Ex- 
change," submitted  by  the  British  delegates,  Sir  M.  D.  Chalmers  and  Mr, 
F,  H.  Jackson,  reprinted  in  "Proceedings,"  1912,  pp.  396  ct  seq.,  the  follow- 
ing comment  appears  on  p.  399:  "Such  bills  are  very  uncommon,  though, 
as  we  pointed  out,  they  might  be  justifiable  where  a  man  was  drawing  for 
the  account  of  a  third  party,  or  where  the  drawer  was  acting  in  a  repre- 
sentative capacity,  e.  g.,  as  an  executor.  The  continental  delegates  adhered 
to  their  rule  on  the  ground,  that  where  a  drawer  drew  a  bill  without  re- 
course there  was  nobody  liable  on  the  bill  at  all  at  the  time  of  its  issue,  and 
if  it  were  refused  acceptance  there  might  never  be  any  body  liable  on  it" 

211a.    Art  IS. 
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"The  drawee  who  pays  before  maturity  does  so  at  his 
own  risk  and  peril. 

"Any  one  who  pays  at  maturity  shall  be  validly  discharged, 
unless  he  has  been  guilty  of  fraud  or  gross  negligence.  He  is 
bound  to  verify  the  regularity  of  the  series  of  indorsements, 
but  not  the  signatures  of  the  indorsers."  *^* 

In  Anglo-American  law  title  to  the  bill  or  note  payable  to  order 
can  be  acquired  only  through  a  correct  chain  of  genuine  indorse- 
ments. A  forged  indorsement  will  prevent  the  passing  of  title.*^* 
According  to  the  continental  view  the  negotiability  of  the  instrument 
confers  title  upon  every  holder  who  has  taken  it  when  the  chain  of 
indorsements  is  only  formally  correct.  The  mere  fact  that  one  or 
more  of  the  indorsements  are  forgeries  is  immaterial.*^*  In  some 
of  the  countries  the  holder  will  acquire  an  indefeasible  title  only 
when  he  is  not  guilty  of  fraud  or  gross  negligence  in  the  taking  of 
the  instrument.*^*  This  view  has  become  that  of  the  Uniform 
Law.*^*  Where  a  holder  has  acquired  title  to  a  bill  of  exchange  in 
a  continental  country  under  a  forged  indorsement,  such  title  and 
that  of  every  subsequent  holder  will  be  recognized  in  England  under 
its  rules  relating  to  the  Conflict  of  Laws.*^^ 

It  is  equally  well  settled  in  English  and  American  law  that  when 
an  instrument  is  payable  to  order,  a  drawee,  in  order  to  be  dis- 
charged, must  pay  to  the  person  who  holds  the  legal  title  or  to  his 
agent.  He  must  examine  the  genuineness  of  the  indorsements  at 
his  peril.*^'  No  exception  to  this  rule  exists  in  this  country.  In 
England,*"  the  law  relieves  the  banker  upon  whom  checks  or  other 
demand  drafts  payable  to  order  are  drawn  from  the  responsibility 

212.  Art.  39. 

213.  N.  I.  L.  8.  23;  B.  E.  A.  s.  24. 

214.  Meyer,  I,  pp.  258-274.  The  harshness  of  the  rule  as  regards  the 
holder  is  mitigated  somewhat  in  certain  countries  by  a  special  procedure 
(amortization)  which  may  be  instituted  when  a  bill  or  note  is  lost,  for  the 
purpose  of  declaring  it  null  and  void.  See  Meyer  I,  pp.  569  et  seq. ;  Staub 
Art  73;  Sees.  824-850,  German  Code  Civil  Procedure.  This  procedure  is 
of  no  avail,  of  course,  where  the  loss  is  not  discovered  before  the  bill  is 
paid.  The  rights  of  the  holder  in  case  of  loss  are  not  dealt  with  in  the 
Uniform  Law,  the  matter  being  left  to  the  law  of  the  contracting  states. 
See  Article  15,  Convention. 

215.  The  term  "good  faith"  in  the  law  of  bills  and  notes  has  generally 
the  same  signification  as  it  has  in  Anglo-American  law.  To  charge  a  per- 
son with  bad  faitii  there  must  exist  actual  knowledge  of  the  infirmity  or 
defect  or  knowledge  of  such  facts  as  to  put  him  on  notice.  See  N.  I.  L.  s. 
56  and  B.  £.  A.  s.  90.  In  Germany  the  term  is  equivalent  to  "a  conviction, 
not  resting  upon  gross  negligence  that  through  its  acquisition  no  rights  of 
third  parties  were  affected  detrimentally.**    Meyer,  I,  p.  44. 

216.  Art.  15,  par.  Z 

217.  Embiricos  v.  Anglo-Austrian  Bank,  (C.  A.)  1905,  1  K  B.  D.  677. 

218.  N.  I.  L.  ss.  119  (1),  88»  191  ("holder") ;  B.  R  A.  s.  59  (1). 

219.  B.  E.  A.  8.  60. 
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of  verifying  the  indorsements  where  he  pays  the  instrument  in 
good  faith  and  in  the  ordinary  course  of  business.  On  the  continent 
the  payer  need  not  inquire  into  the  genuineness  of  the  indorse- 
ment, and,  in  some  countries  at  least,  he  would  make  such  examina- 
tion at  his  peril.***  With  regard  to  inquiring  into  the  identity  of 
the  party  demanding  payment  the  duty  of  the  payer  is  limited  to 
the  exercise  of  due  care.**^  The  French  law  makes  a  distinction. 
Pajmient  before  the  maturity  of  the  instrument  is  made  at  the 
peril  of  the  person  so  paying,  imposing  upon  him  the  duty  of 
examining  the  genuineness  of  the  indorsements  and  the  identity  of 
the  party  presenting  the  instrument.  Payment  on  the  day  of  ma- 
turity exonerates  him  from  these  duties  in  the  absence  of  fraud  or 
gross  negligence.***  This  distinction  is  attempted  to  be  justified  on 
the  ground  that  the  payer,  who  must  pay  the  instrument  promptly 
on  the  day  of  maturity,  cannot  take  the  time  to  inquire  into  the 
genuineness  of  the  indorsements  or  into  the  identity  of  the  holder. 
The  Uniform  Law***  adopts  the  distinction  of  the  French  law  con- 
cerning the  payer's  duty  to  examine  the  validity  of  the  indorse- 
ments, but  leaves  his  obligation  as  regards  the  identity  and  capacity 
of  the  holder  to  the  courts.*** 

At  the  conference,  the  British  delegates  opposed  the  adoption  of 
the  continental  rule  relating  to  forged  indorsements,  on  the  ground 
that  it  would  encourage  laxity  in  transactions  involving  bills  and 
notes.  The  question,  after  all,  is  who  of  two  innocent  parties  shall 
suffer,  for  neither  the  payer  nor  the  holder  is  in  a  position  to  make 
certain  of  the  genuineness  of  the  indorsements.  On  the  whole, 
it  would  seem  fairer  that  the  risk  concerning  the  genuineness  of  the 
indorsements  be  thrown  upon  the  holder  who  has  taken  the  bill 
or  note  from  a  stranger.  The  distinction  drawn  in  England  be- 
tween bankers  and  other  drawees,  seems  arbitrary. 

Warranties  and  Admissions.  The  Uniform  Law  contains  no 
provisions  similar  to  those  found  in  the  Negotiable  instruments 
Law***  relating  to  the  admissions  of  the  acceptor  and  to  the  war- 
ranties of  a  person  negotiating  a  bill  or  note  by  means  of  a  qualified 
or  unqualified  indorsement.  The  liability  of  the  qualified  indorser 
is  regarded  a  matter  of  civil  law  and  hence  is  not  dealt  with  in  the 

220.  Meyer,  I,  p,  269;  Sfaub,  Art  36^  8.  23. 

221.  Meyer,  I,  p.  269. 

222.  Lyon-Caen  &  Renault,  IV,  pp.  252-259;  Thaller,  p.  726;  WiUiani- 
son,  pp.  121-125. 

223.  Art.  39. 

224.  "Proceedings,"  191ft  p.  252;  "Actes,"  1910;  p.  89. 

225.  Sees.  62,  65,  66. 
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Uniform  Law.  The  object  of  the  Negotiable  Instruments  law***  is 
attained  in  a  measure  by  the  simple  provision  that  the  forgery  of 
a  signature,  even  that  of  the  drawer  or  acceptor,  shall  not  in  any 
way  affect  the  validity  of  the  other  signatures."^ 

Defenses.  In  the  advance  draft  of  1910  an  attempt  was  made 
to  enumerate  the  defenses  which  could  be  set  up  against  the  holder. 
At  the  second  conference,  this  entuneration  was  deemed  incom- 
plete, and  it  was  felt  that  it  was  practically  impossible  to  make  out 
a  complete  list.  It  was  decided,  therefore,  to  indicate  merely  tlie 
defenses  which  can  not  be  set  up  against  the  holder,  and  to  leave 
the  question  in  other  respects  to  the  courts.  According  to  Article 
16  of  the  Uniform  Law  parties  sued  on  a  bill  can  not  set  up  against 
the  holder  defenses  based  upon  their  personal  relations  with  the 
drawer  or  with  prior  holders,  unless  the  transfer  has  taken  place 
in  pursuance  of  a  fraudulent  understanding.  The  question  of  altera- 
tions, however,  is  dealt  with  specifically  in  the  Uniform  Law.  There 
is  but  one  article  devoted  to  the  subject,  which  reads  as  follows: 

''In  case  of  alteration  of  the  text  of  a  bill  of  exchanire, 
parties  who  have  signed  subsequent  to  the  alteration  are  bound 
according  to  the  terms  of  the  altered  text;  parties  who  have 
signed  prior  to  the  alteration  are  bound  accordin^j:  to  the  terms 
of  the  original  text."  **• 

This  article  is  couched  in  such  general  language  as  to  leave 
doubt  as  to  its  meaning  in  important  particulars.  The  Negotiable 
Instruments  Law***  and  the  Bills  of  Exchange  Act***  are  more 
specific.*** 

Amount  of  Recovery,  In  regard  to  the  amount  of  recovery, 
the  Uniform  Law  has  the  following  provisions  :*** 

Art.  47 — ^"The  holder  may  claim  from  the  party  against 
whom  he  exercises  recourse: 

"1.  The  amount  of  the  bill  of  exchange  not  accepted  or 
not  paid,  with  the  interest,  if  any  has  been  stipulated  for. 

226.  Sees.  62,  65. 

227.  Art  6a 

228.  Art  69. 

229.  N.  I.  L.  8.  124. 

230.  B.  E.  A.  8.  64w 

231.  Sec.  124,  N.  I.  L,  reads:  "Where  a  negotiable  instrument  is  ma- 
terially altered  without  the  assent  of  all  parties  liable  thereon,  it  is  avoided, 
exca>t  as  against  the  party  who  has  himself  made,  authorized,  or  assented 
to  the  alteration,  and  subsequent  indorsers. 

But  when  an  instrument  has  been  materially  altered  and  is  in  the 
hands  of  a  holder  in  due  course,  not  a  party  to  the  alteration,  he  may  en- 
force payment  thereof,  according  to  the  original  tenor." 

232.  The  rules  apply  also  to  promissory  notes.    See  Art  79. 
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"2.  Interest  at  the  rate  of  five  per  cent  from  the  date 
of  maturity. 

"3.  The  costs  of  the  protest,  those  of  the  notices  given 
by  the  holder  to  the  preceding  indorser  and  to  the  drawer,  as 
well  as  other  expenses. 

"4.  A  commission,  which,  in  the  absence  of  agreement, 
shall  be  one-sixth  of  one  per  cent,  of  the  principal  of  the  bill 
of  exchange,  and  shall  not  in  any  case  exceed  this  rate. 

"If  recourse  is  exercised  before  maturity,  the  amount  of 
the  bill  shall  be  subject  to  a  deduction  for  discount.  This 
discount  shall  be  calculated,  at  the  option  of  the  holder,  either 
according  to  the  official  rate  of  discount  (bank  rate),  or  ac- 
cording to  the  rate  in  the  open  market  on  the  date  of  the  re- 
course in  the  place  where  the  holder  is  domiciled." 

Art.  48— "A  party  who  has  taken  up  and  paid  a  bill  of 
exchange  may  claim  from  the  parties  liable: 

"1.    The  entire  stun  which  he  has  paid. 

"2.  Interest  on  said  sum,  calculated  at  the  rate  of  five 
per  cent.,  beginning  with  the  day  of  payment 

"3.    The  expenses  which  he  has  incurred. 

"4.  A  commission  on  the  principal  of  the  bill  of  ex- 
change, fixed  in  conformity  with  Article  47,  subhead  4." 

The  Uniform  Law  provides  further: 

Art.  51 — "Any  party  having  the  right  to  exercise  recourse 
may,  in  the  absence  of  contrary  stipulation,  recover  the  amount 
by  means  of  a  new  bill  of  exchange  (redraft),  undomiciled  and 
drawn  at  sight  upon  one  of  the  parties  liable  to  him. 

"The  redraft  shall  include,  in  addition  to  the  amounts 
indicated  in  Articles  47  and  48,  the  brokerage  paid  and  the 
stamp  tax  upon  the  redraft 

"If  the  redraft  is  drawn  by  the  holder,  the  amount  shall 
be  fixed  according  to  the  rate  ruling  for  a  bill  of  exchange  at 
sight,  drawn  in  die  place  where  the  original  bill  was  payable 
upon  the  place  of  residence  of  the  party  liable.  If  the  redraft 
is  drawn  by  an  indorser,  the  amount  shall  be  fixed  according 
to  the  rate  ruling  for  a  bill  of  exchange  at  sight  drawn  in  the 
place  where  the  drawer  of  the  redraft  resides  upon  the  place 
of  residence  of  the  party  liable." 

The  Bills  of  Exchange  Act^*  awards  the  same  damages  to  the 
holder,  to  the  drawer,  and  to  the  indorser  and  allows  them  to  re- 
cover: 

(1)  The  amount  of  the  bill. 

(2)  Interest  thereon  from  the  time  of  presentment  for 
payment  if  the  bill  is  payable  on  demand,  and  from  the  ma- 
turity of  the  bill  in  any  other  case. 

233.    B.  E.  A.  s.  57  (1).    The  rules  under  sect  57  (1)  apply  also  to 
notes.    B.  R  A.  s.  89. 
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(3)  The  expenses  of  noting,  or,  when  protest  is  neces- 
sary,"* and  the  protest  has  been  extended,  the  expenses  of 
protest 

The  above  rules  do  not  cover  the  entire  field.  A  foreign  drawer, 
for  example,  who  has  paid  re-exchange  may  recover  it  from  an 
English  acceptor."' 

The  rate  of  interest  allowed  in  England  appears  to  be  usually 
five  per  cent."*  No  commission  is  allowed."^  Where  suit  is 
brought  before  maturity,  the  full  amount  may  be  recovered,  con- 
trary to  the  Uniform  Law,  without  deduction  for  a  discount. 

With  regard  to  the  question  of  a  "redraft"  the  Bills  of  Ex- 
change Act  lays  down  the  rule : 

"In  the  case  of  a  bill  which  has  been  dishonored  abroad, 
in  lieu  of  the  above  damages,  the  holder  may  recover  from 
the  drawer,  or  an  indorser,  and  the  drawer  or  an  indorser 
who  has  been  compelled  to  pay  the  bill  may  recover  from  any 
party  liable  to  him,  the  amount  of  the  re-exchange  with  interest 
thereon  until  the  time  of  payment""* 

Mr.  Chalmers  makes  the  following  comment  upon  this  sub- 
division : 

"The  re-exchange  is  ascertained  by  proof  of  the  sum  for 
which  a  sight  bill  (drawn  at  the  time  and  place  of  dishonor  at 
the  then  rate  of  exchange  on  the  place  where  the  drawer  or 
indorser  sought  to  be  charged  resides)  must  be  drawn  in  order 
to  realize  at  the  place  of  dishonor  the  amount  of  the  dishon- 
ored bill  and  the  expenses  consequent  on  its  dishonor.  The 
expenses  consequent  on  dishonor  are  the  expenses  of  protest, 
postage,  customary  commission  and  brokerage,  and,  when  a 
re-draft  is  drawn,  the  cost  of  the  stamp. 

"The  holder  may  recoup  himself  by  drawing  a  sight  bill 
for  such  sum  on  either  tlie  drawer  or  one  of  the  indorsers. 
Such  bill  is  called  a  're-draft.'  The  indorser  who  pays  a  re-draft 
may  in  like  manner  draw  upon  the  antecedent  party."  "• 

In  the  United  States  there  is  great  lack  of  uniformity  with 
respect  to  the  subject  of  damages.  The  Negotiable  Instruments 
Law  does  not  undertake  to  regulate  the  matter.     In  lieu  of  re- 

234.  For  the  law  of  the  United  States,  see,  ante,  text  and  notes  178- 
179. 

235.  Chalmers,  p.  195;  Ex  parte  Roharts,  in  re  Gillespie  (1886)  16  Q. 
B.  D.  702;  18  Q.  B.  D.  286.  C  A. 

236.  Chalmers^  p.  195. 

237.  A  commission  is  allowed  under  the  continental  and  the  Uniform 
Law  by  way  of  compensation  for  the  damage  which  the  holder  may  have 
suffered  as  a  consequence  of  the  non-fulfilfanent  of  the  obligations  assumed 
towards  him;  "Proceedings,"  1910  p.  172;  "Actes,"  1910,  p.  299. 

238.  Sec  57.  Subd.  Z 

239.  Chalmers,  p.  196. 
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exchange  the  statutes  frequently  establish  fixed  amounts  of  dam- 
ages.***^ 

Partial  Payments.  The  question  whether  partial  payment 
should  be  allowed  was  debated  a  good  deal  at  the  Hague  con- 
ferences. In  England  and  in  the  United  States,  the  holder  has  the 
option  whether  he  will  accept  partial  pa3rment  or  not*"  The  Uni- 
form Law  obliges  him  to  accept  such  pa3rment  in  the  interest  of 
the  drawer  and  indorsers,  who  are  discharged  to  that  extent*" 
Upon  the  express  demand  of  the  French  Government  the  conven- 
tion*** permits  each  contracting  state  to  authorize  the  holder  to 
refuse  partial  payment  of  instruments  payable  within  its  own  terri- 
tory. 

Payment  into  Court.  In  default  of  presentment  of  a  bill  or 
note  within  the  time  specified  by  law,  the  Uniform  Law***  authorizes 
the  debtor  to  pay  the  amount  due  into  court,  a  right  which  he  does 
not  enjoy  under  Anglo-American  law. 

Statute  of  Limitations.  Contrary  to  the  Negotiable  Instruments 
Law  and  to  the  Bills  of  Exchange  Act,  the  Uniform  Law  lays  down 
rules  concerning  the  running  of  the  statute  of  limitations.  Against 
the  acceptor  all  actions  arising  out  of  a  bill  of  exchange  are  barred 
after  three  years  calculated  from  the  date  of  maturity.  Actions 
by  the  holder  against  the  indorsers  and  against  the  drawer  are 
barred  after  one  year  from  the  date  of  the  protest  drawn  up  with- 
in the  legal  time  or  from  the  date  of  maturity  where  there  is  a 
stipulation  ^'return  without  costs".  Actions  of  recourse  by  in- 
dorsers against  each  other,  and  against  the  drawer,  are  barred  after 
six  months,  counting  from  the  day  when  the  indorser  took  up  the 
bill,  or  from  the  day  that  he  himself  was  sued.*** 

Much  time  was  spent  at  the  conference  in  the  discussion  of 
what  facts  should  be  regarded  as  sufficient  to  interrupt  the  running 
of  the  statute  of  limitations,  but  no  agreement  was  reached,  and  the 
matter  was  left  to  the  legislation  of  the  contracting  states.*** 

240.  See  Daniel,  ss.  1438-1460. 

241.  Wood's  ByUs,*2M. 

242.  Art  3S,  par.  i.  The  drawee  may  require  that  such  payment  shall 
be  specified  on  die  bill  and  that  a  receipt  therefor  be  given  to  him.  Art 
ZS,  par.  3. 

243.  Art  a 

244.  Art  41. 

245.  Art.  70.  Each  contracting  state  is  at  liberty  to  decide  whether, 
where  the  statute  of  limitations  has  run,  an  action  shall  not  lie  against  the 
drawer  who  has  not  provided  cover,  or  against  a  drawer  or  indorser  who 
is  unjustly  enriched.  The  same  right  exists  when  the  acceptor  has  re- 
ceived cover  or  has  been  unjustly  enriched.    Art  13,  Convention. 

246.  Convention,  Art  15. 
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X.    Acceptance  and  Payment  for  Honor.     Referee  in  Case 

OF  Need. 

The  Uniform  Law  deals  with  the  referee  in  case  of  need  and 
with  the  subject  of  acceptance  and  payment  for  honor  under  the 
title  of  "Intervention  for  Honor".  It  lays  down  a  few  general  rules 
and  then  deals  separately  with  "acceptance  for  honor"  and  "pay- 
ment for  honor".  The  general  provisions  differ  from  Anglo-Amer- 
ican law  in  allowing  "a  third  party,  even  the  drawee,  or  a  party 
already  liable  on  the  bill,  except  only  the  acceptor,"  to  intervene.**^ 
The  Negotiable  Instruments  Law  and  the  Bills  of  Exchange  Act 
restrict  acceptance  for  honor  to  "any  person  not  being  a  party  al- 
ready liable  thereon,"*"  though  they  permit  any  person  to  pay  for 
honor.***  The  Uniform  Law  prescribes  for  both  forms  of  interven- 
tion that  the  party  intervening  is  bound  to  give  notice  without  delay 
of  his  intervention  to  the  party  for  whom  he  has  intervened,*'* 
Failure  to  do  so  may  result  in  liability  for  damages.  There  is  no 
such  requirement  in  Anglo-American  law. 

Acceptance  for  Honor,  The  Uniform  Law  differs  from  the 
Negotiable  Instruments  Law  but  agrees  with  the  Bills  of  Exchange 
Act  in  not  providing  for  a  further  acceptance  by  a  different  party,*"^ 
and  in  requiring  acceptance  for  honor  to  be  written  on  the  bill.**' 
The  Negotiable  Instruments  Law  and  the  Bills  of  Exchange  Act 
prescribe  that  where  .a  bill  has  been  accepted  for  honor  or  con- 
tains a  referee  in  case  of  need  it  must  be  protested  for  non-pay- 
ment before  it  is  presented  for  payment  to  the  acceptor  for  honor 
or  to  the  referee  in  case  of  need.*"  The  Uniform  Law  contains  no 
such  requirement  concerning  the  referee  in  case  of  need.  Regarding 
the  acceptor  for  honor,  it  adopts  the  rule  that  he  shall  be  held  in 
the  same  manner  as  the  person  for  whose  honor  he  intervenes.*** 
Presentment  for  payment  and  protest  would  be  necessary,  therefore, 
if  he  intervened  on  behalf  of  the  drawer  or  an  indorser. 

According  to  the  Negotiable  Instruments  Law  and  the  Bills  of 
Exchange  Act  presentment  to  the  acceptor  for  honor  must  be  made 
at  maturity,  and,  when  he  refuses  to  pay,  the  instrument  must  be 

247.  Art.  54,  par.  3. 

248.  N.  I.  L.  8.  161;  B.  E.  A.,  s.  65  (1). 

249.  N.  I.  L.  8.  171;  B.  K  A.  8.  68  (1). 

250.  Art.  54,  par.  4. 

251.  N.  I.  L.  8.  161;  cf.  B.  E  A.  s.  65  (1). 

252.  Uniform  Law,  Art.  56;  B.  E.  A.  s.  65  (3).    The  N.  I.  L.  s.  162  is 
satisfied  if  the  acceptance  for  honor  is  in  writing. 

253    N.  I.  L.  s.  167;  B.  E  A.  s.  67  (1). 
254.    Art.  57,  par.l. 
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protested."*  Under  the  Uniform  Law  the  holder  must  present  the 
bill  to  the  acceptor  for  honor  "at  the  place  of  payment",  and,  in 
case  of  non-payment,  protest  the  same."*  Such  presentment  is  not 
necessary  if  the  acceptor  for  honor  does  not  have  an  office  at  the 
place  fixed  for  payment  according  to  the  terms  of  the  biU  of  ex- 
change itself."^  Presentment  for  payment  to  the  referee  in  case  of 
need  is  required  under  the  same  conditions  ;*■•  whereas  under  Anglo- 
American  law  no  presentment  to  such  referee  need  be  made."*  In 
default  of  protest  within  the  time  specified  by  law,  the  parties  who 
have  indicated  the  case  of  need  or  for  whose  account  the  bill  has 
been  accepted  and  the  subsequent  indorsers  are  discharged  from 
liability."®  The  Uniform  Law  allows  the  party  for  whose  honor 
an  acceptance  is  given  and  the  parties  liable  to  him  to  take  up 
the  instrument  at  once  under  discount  and  to  proceed  against  the 
parties  liable  to  them."^  No  such  right  exists  under  Anglo-Amer- 
ican law. 

Payment  for  Honor,  Anglo-American  law  allows  a  bill  which 
has  been  protested  for  non-payment  to  be  paid  for  honor  without 
fixing  a  time  within  which  such  intervention  may  take  place."' 
Under  the  Uniform  Law  payment  for  honor  cannot  be  made  later 
than  the  day  following  the  last  day  allowed  for  the  drawing  of  the 
protest  for  non-payment."*  It  provides  also  that  it  must  be  for  the 
entire  sum  which  the  party  in  whose  behalf  it  is  made  would  have 
to  pay,  excepting  the  commission,  and  that  it  must  be  established 
by  a  receipt  given  on  the  bill,  showing  for  whose  honor  payment 
was  made."^  In  default  of  such  indication,  the  payment  shall  be 
deemed  to  have  been  made  for  the  drawer."'     According  to  the 

255.  N.  I.  L.  8.  170;  B.  K  A.  s,  67  (4). 

256.  Art.  59,  par.  1. 

257.  "Procccdmgs,"  1912,  p.  296;  Actcs,  1912,  I,  p.  99. 

258.  Art.  59,  par.  1. 

259.  N.  I.  L.  8.  131;  B.  E.  A.  s.  15. 

260.  Art.  59,  par.  2. 
361.  Art.  57,  par.  Z 

262.  N.  I.  L.  8.  171;  B.  E.  A.  s.  68  (1). 

263.  Art.  58.  In  the  "Memorandum  on  the  Uniform  Law  submitted 
by  the  British  Delegates,"  "Proceedings,"  1912,  at  page  406,  it  is  stated: 
"The  foreign  delegates  said  that  the  rule  was  required  because  the  holder 
ought  at  once  to  send  off  the  protest  to  the  indorser  he  sought  to  hold 
liable.  But  take  the  case  of  a  bill  drawn  in  South  America  and  dishonored 
in  England.  There  may  be  no  mail  for  a  fortnight  Why  should  not  the 
bill  be  paid  for  honor  at  any  time  within  this  fortnight?  According  to  Eng- 
lish law,  any  number  of  duplicate  protests  may  be  drawn  up  trom  the 
original  noting,  so  that  the  foreign  reason  for  the  rule  has  no  application 
here." 

264.  Arts.  60,  par.  1 ;  61,  par  1. 

265.  Art  61,  par  1.    Wood^s  Byles,  *2e7. 
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Negotiable  Instruments  Law  and  the  Bills  of  Exchange  Act,  pay- 
ment for  honor  must  be  attested  by  a  notarial  act  of  honor,  which 
may  be  appended  to  the  protest  or  form  an  extension  to  it.*** 

The  Uniform  Law  contains  a  specific  provision  that  the  party 
paying  for  honor  cannot  indorse  the  bill  of  exchange  anew.**^ 
Both  systems  of  law  give  the  preference  in  case  of  competition  of 
payment  for  honor  to  the  one  whose  payment  will  discharge 
most  parties  to  the  bill.***  The  Uniform  Law  adds  that,  if  this 
rule  is  not  observed,  the  party  intervening  who  has  knowledge  of 
it  shall  lose  his  right  of  recourse  against  those  who  would  have  been 
released.***  The  Anglo-American  law,  as  well  as  the  Uniform  Law, 
oblige  the  holder  to  accept  payment  for  honor,  and,  in  case  of  his 
refusal  to  do  so,  he  forfeits  his  right  of  recou]:se  against  the  parties 
who  would  have  been  discharged  by  such  payment.*^® 
XL    Bills  in  a  Set. 

The  law  governing  biUs  in  a  set  is  very  similar  in  the  different 
countries.  One  or  two  differences,  however,  should  be  noted.  Ac- 
cording to  the  Uniform  Law  any  holder  of  a  bill  which  does  not 
indicate  that  it  has  been  drawn  in  a  single  specimen,  may  require 
at  his  own  expense  the  delivery  of  two  or  more  spedmens.*^^  This 
duty  was  imposed  upon  the  drawer  for  the  benefit  of  an  importer 
beyond  the  seas  who  is  dependent  upon  the  bills  for  his  means  of 
remittance.*^*  In  Anglo-American  law  this  seems  to  be  a  matter 
of  private  arrangement.*^*  Another  difference  is  expressed  in 
Article  65  of  the  Uniform  Law,  which  provides  as  follows : 

"A  party  who  has  sent  one  specimen  of  a  set  for  accept- 
ance must  indicate  on  the  other  specimens  the  name  of  the 
party  with  whom  said  specimen  may  be  found.  The  latter  is 
bound  to  surrender  it  to  the  lawful  holder  of  another  specimen. 

"If  he  refuses  to  do  so,  the  holder  can  not  exercise  re- 
course until  after  he  has  established  by  a  protest: 

"1.  That  the  specimen  sent  for  acceptance  has  not  been 
delivered  to  him  on  his  demand. 

"2.  That  acceptance  or  payment  can  not  be  obtained  on 
another  specimen." 

No  such  regulations  exist  in  Anglo-American  law.  The  ques- 
tion who  shall  be  deemed  the  owner  of  the  bill,  when  two  or  more 

266.  N.  I.  L.  8.  172;  B.  K  A.  s.  68  (3). 

267.  Art.  62;  par.  1. 

268.  Uniform  Law,  Art.  62,  par.  3;  N.  I.  L.  s.  174;  B.  E.  A.  s.  68  (2). 

269.  Art.  62,  par.  3. 

270.  Uniform  Law,  Art.  60,  par.  1;  N.  I.  L.  s.  176;  B.  E.  A.  s.  68  (7). 

271.  Art.  63,  par.  3. 

272.  Conanfs  report,  "Proceedings,"  1910,  p.  20. 

273.  Sec  Chalmers,  p.  238. 
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parts  of  a  set  have  been  negotiated  to  different  persons  in  due 
course,  as  between  such  holders,  is  not  answered  in  the  Uniform 
Law.  The  Negotiable  Instruments  Law  and  the  Bills  of  Exchange 
Act  make  the  person  whose  title  first  accrued  the  true  owner  of 
the  bill."* 

XII.    Copies. 
There  are  no  general  provisions  in  Anglo-American  law  relating 
tarthe  subject  of  copies.    The  Uniform  Law  has  the  following: 

Art.  66 — ^"Every  holder  of  a  bill  of  exchange  shall  have 
the  right  to  make  copies  of  it. 

"A  copy  must  reproduce  the  original  exactly,  including 
indorsements  and  all  other  declarations  which  appear  thereon. 
It  must  indicate  how  far  it  extends  as  a  copy. 

"It  may  be  indorsed  and  guaranteed  by  aval  in  the  same 
manner  and  with  the  same  effects  as  the  original." 

Art.  67 — "The  copy  must  specify  the  party  in  possession 
of  the  original  instrument.  Such  party  is  bound  to  surrender 
the  aforesaid  instrument  to  the  lawful  holder  of  the  copv. 

"If  he  refuses  to  do  so,  the  holder  can  not  exercise  re- 
course against  the  parties  who  have  indorsed  the  copy  until 
after  he  has  established  by  a  protest  that  the  original  has  not 
been  surrendered  to  him  on  his  demand." 

XIII.  Conflict  of  Laws. 
The  Uniform  Law  devotes  three  articles  to  the  Conflict  of 
Laws.  Such  rules  were  necessary  because  the  entire  subject  of 
capacity  and  matters  relating  to  form  and  to  the  mode  of  perform- 
ance, to  a  consideraUe  extent  remain  subject  to  the  law  of  the  con- 
tracting states."'    The  provisions  are  as  follows  :*^* 

Art.  74 — ^"The  capacity  of  a  person  to  bind  himself  by  a 
bill  of  exchange  shall  be  determined  by  his  national  law.  If 
such  national  law  declares  the  law  of  another  state  to  be  ap- 
plicable, such  latter  law  shall  be  applied. 

"A  person  who  lacks  capacity  under  the  law  indicated  in 
the  preceding  paragraph  shall  nevertheless  be  validly  bound, 
if  he  has  entered  into  the  obligation  within  the  territory  of  a 

274.  N.  I.  L.  s.  179;  B.  K  A.  s.  71  (3). 

275.  The  sole  object  of  the  provision  was  to  la3r  down  rules  for  those 
cases  with  respect  to  which  no  complete  uniformity  had  been  secured. 
There  is  no  obli^tion  to  apply  these  rules  to  non-contracting  states.  As 
to  them  the  ordmary  national  rules  governing  the  Conflict  of  Laws  will, 
therefore,  in  all  probability  continue  to  govern. 

The  English  rules  governing  the  Conflict  of  Laws  are  found  in  section 
72  of  B.  E.  A.  The  N.  I.  L.  failed  to  codify  the  American  law  on  the  sub- 
ject 

276.  These  rules  also  apply  to  promissory  notes.    Art.  79. 
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state  according  to  the  law  of  which  he  wotild  have  been  com- 
petent""^ 

Art.  75 — "The  form  of  any  contract  arising  from  a  bill 
of  exchange  shall  be  regulated  by  the  laws  of  the  state  within 
whose  territory  such  contract  has  been  signed." 

Art.  76— "The  form  and  the  Kmits  of  time  of  the  protest, 
as  well  as  the  form  of  other  proceedings  necessary  for  the 
exercise  or  preservation  of  rights  arising  from  a  bill  of  ex- 
change, shall  be  regulated  by  the  laws  of  the  state  within  whose 
territory  the  protest  must  be  drawn  up  or  the  act  in  question 
must  be  done." 

According  to  Article  20  of  the  G)nvention,  the  right  is  reserved 
to  the  contracting  states  not  to  apply  the  above  principles:  (1), 
when  an  engagement  is  entered  into  within  the  territory  of  a  non- 
contracting  state;  (2),  when  the  law  applicable  by  virtue  of  the  fore- 
going principles  is  the  law  of  a  non-contracting  state. 

A  comparison  between  the  rules  of  the  Conflict  of  Laws  ap- 
plicable by  reason  of  the  Convention  of  the  Hag^e  with  those  of 
Anglo-American  law,  is  beyond  the  scope  of  the  present  article. 
XIV.    Stamp  Duties. 
In  certain  countries,*^*  including  England,*^*  a  bill  or  note  may 
be  void  for  want  of  compliance  with  the  stamp  laws.    This  seemed 
.  unjust  to  the  delegates  at  the  Hague  conferences.*®*    The  conven- 
tion, therefore,  specifically  prohibits  the  contracting  states  from 
subordinating  the  validity  of  engagements  taken  in  matters  of  bills 
and  notes  to  a  compliance  with  the  stamp  laws.    It  authorizes  them 
however,  to  suspend  the  exercise  of  such  rights  until  the  pre- 
scribed stamp  duties  have  been  paid.*'^ 

The  above  prohibition  does  not  apply,  of  course,  to  non-con- 
tracting states. 

XV.    Promissory  Notes. 
The  rules  governing  bills  of  exchange  apply  under  the  Uniform 
Law  equally  to  promissory  notes,  in  so  far  as  they  are  not  incon- 
sistent with  the  nature  of  such  instruments.**' 

277.  Article  18  of  the  Convention  gives  to  each  contracting  state  the 
power  to  refuse  to  recognize  tfie  validity  of  an  engagement  entered  into  in 
regard  to  a  bill  of  exchange  by  any  one  within  its  jurisdiction  which  would 
not  be  held  valid  within  the  territory  of  the  other  contracting  states  except 
by  application  of  Article  74,  par.  2,  of  the  law. 

278.  Meyer,  I,  pp.  144-148. 

279.  See  Stamp  Act,  1891,  SS  &  55  Vict.  c.  39. 

280.  "Proceedings,"  1910,  p.  296;  "Actes"  1910,  p.  133. 

281.  Art.  19,  Convention. 

282.  Art.  79.  Upon  the  request  of  Russia  each  contracting  state  is 
authorized  not  to  introduce  the  Uniform  Law  in  so  far  as  it  relates  to 
promissory  notes.    Article  22,  Convention. 
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The  limits  set  to  this  article  have  made  it  inexpedient  in  the 
preceding  comparative  study  to  enter  upon  a  consideration  of  the 
respective  advantages  and  disadvantages  of  the  individual  rules 
adopted  by  the  Uniform  Law,  the  Bills  Exchange  Act  or  the  Ne- 
gotiable Instruments  Law.  Such  a  critical  examination  of  the 
Uniform  Law  was  made  by  the  British  government,  by  the  Com- 
mittee on  Bills  of  Exchange  of  the  English  Institute  of  Bankers, 
and  by  the  British  delegates  at  the  Hague  G)nferences,  Mr.  F.  Huth 
Jackson  and  Sir  M.  D.  Chalmers.  The  conclusion  reached  by  them 
was  that  only  in  very  few  instances,  the  balance  of  convenience 
was  clearly  in  favor  of  the  provisions  of  the  Uniform  Law.  The 
British  delegates  in  their  report  to  their  government  felt  warranted 
in  recommending  only  the  following  amendments  to  the  Bills  of 
Exchange  Act : 

"L    That  days  of  grace  should  be  abolished. 

"2.  That  in  all  cases  where  a  bill  falls  due  on  a  non- 
business day  it  should  be  payable  on  the  succeeding  business 
day. 

"3.  That  where  the  sum  payable  by  a  bill  is  expressed 
more  than  once  in  words,  or  more  than  once  in  figures,  and 
there  is  a  discrepancy,  the  lesser  sum  shall  be  the  sum  payable. 

"4.  That  where  a  bill  is  expressed  to  be  payable  with 
interest  and  no  rate  of  mterest  is  specified,  interest  at  the  rate 
of  5  per  cent,  shall  be  payable. 

"5.  That  where  an  acceptance  consists  of  a  simple  signa- 
ture of  the  drawee,  it  must  be  on  the  face  of  the  bill. 

"6.  That  where  a  bill  is  dishonored  by  non-acceptance,  a 
party  who  is  liable  on  the  bill  may  nevertheless  accept  it  for 
honor."  *«• 

The  suggestion  was  made  also  that  it  might  perhaps  be  ad- 
visable, after  a  careful  consideration  of  the  questions  in  all  their 
bearings,  to  bring  the  English  law  into  closer  harmony  with  the 
rules  of  the  Uniform  Law  with  regard  to  three  other  points."* 
L  Should  not  the  English  principle  which  exempts  a  banker  from 
the  responsibility  of  verifying  the  indorsements  on  a  demand  draft 
drawn  upon  him  be  extended  to  all  drawees  of  bills  of  exchange 
and  makers  of  promissory  notes,  or  at  any  rate,  to  all  demand 
drafts  whether  drawn  on  a  banker  or  not?  2.  Should  not  a  bill 
be  allowed  to  be  noted  for  non-payment  both  on  the  day  of  dis- 
honor and  on  the  next  succeeding  business  day?  3.  Should  not 
the  English  law  allow  immediate  recourse  against  the  drawer  and 
indorsers  in  case  of  the  failure  of  the  acceptor  before  maturity? 

283.  See  "Proceedings,"  1912,  pp.  4(»-410. 

284.  See  ibid.,  p.  410. 
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Of  the  six  recommendations  made,  the  first  and  second  are 
already  law  in  the  United  States.  Of  the  rest,  only  the  fourth 
and  the  fifth  are  of  any  real  importance.  Recommendation  3  would 
dearly  be  a  useful  addition  to  the  Negotiable  Instruments  Law. 
Recommendation  6  likewise  deserves  approval.  There  would  ap- 
pear to  be  no  sufficient  reason  for  a  distinction  between  acceptance 
and  payment  for  honor  which  should  preclude  a  person  already 
liable  on  the  instrument  from  accepting  it  for  honor.*®*  As  regards 
the  fifth  recommendation,  the  rule  of  the  Bills  of  Exchange  Act, 
which  requires  an  acceptance  to  be  on  the  bill,  is  clearly  preferable 
to  the  provisions  of  the  Negotiable  Instruments  Law.  Where  the 
mere  name  of  the  drawee  is  written,  acceptance  should  be  on  the 
face  of  the  bill,  as  prescribed  by  the  Uniform  Law,  in  order  to 
avoid  confusion  with  indorsements.  The  fourth  recommendation 
has  the  great  advantage  of  fixing  a  definite  rate  of  interest  in  lieu 
of  a  rate  varjring  with  the  law  of  the  place  of  payment.*®' 

With  respect  to  the  other  points  mentioned,  it  is  clear  that  the 
right  to  protest  the  bill  for  better  security,  in  the  case  of  the 
failure  of  the  acceptor  before  maturity,  is  of  little  practical  value, 
and  that  the  granting  of  an  immediate  right  of  recourse  is  a  far 
more  effective  remedy.  The  expediency  of  allowing  the  noting 
of  a  bill  of  exchange  on  the  day  following  the  day  of  dishonor, 
has  been  discussed  ante.  As  regards  the  duty  of  the  drawee  to 
verify  the  indorsements,  American  law  diflFers  from  that  of  Eng- 
land and  imposes  such  duty  in  all  cases.  In  view  of  the  fact  that 
the  Negotiable  Instruments  Law  declined  to  admit  any  exception  to 
this  rule,  contrary  to  the  example  of  the  English  law,  the  pro- 
vision of  the  Uniform  Law,  which  overthrows  the  American  doc- 
trine in  its  entirety,  would  be,  of  course,  unacceptable  in  this  coun- 
ty;  

285.  Sec  "Memorandum  on  Uniform  Law  by  British  Delegates,"  "Pro- 
ceedings," 1912,  p.  406. 

286.  Under  the  rules  governing  the  Conflict  of  Laws,  the  law  of  the 
place  of  payment  would  control  the  rate  of  legal  interest  Daniel,  ss.  895- 
901. 
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By  John  Lewson^ 

The  discussion  of  ways  and  means  to  remedy  our  practice  has 
about  passed  through  all  stages,  except  the  final  one,  as  is  usual  and 
customary  with  a  problem  so  broad  and  far-reaching  as  is  the  evo- 
lution of  a  modem  system  of  procedure.  To  some,  it  appears  that 
no  change  in  our  remedial  laws  is  necessary,  and  these  look  with 
abhorrence  upon  everything  that  involves  doubt  or  uncertainty. 
To  others,  change  means  progress,  and  any  modification  of  the 
present  regime  even  to  the  extent  of  its  complete  elimination  is  ac- 
ceptable and  would  be  hailed  with  commendation.  Our  problem  is 
to  find  common  ground  between  these  extremes. 

That  reforms  in  practice  are  needed  cannot  be  seriously  ques- 
tioned. We  find  a  well-developed  movement  in  this  state  for  reform 
in  practice  reaching  as  far  back  as  the  early  seventies.  If  for  no 
other  reason,  than  to  determinei  the  existence  of  a  necessity  for 
improvement  in  procedure,  it  would  be  quite  reasonable  to  assume 
that  there  are  now,  and,  no  doubt,  there  always  will  be,  many  im- 
perfections in  our  practice,  some  of  which,  of  quite  a  grievious 
nature,  requiring  a  just  and  speedy  remedy. 

Modem  business  demands  accurate  and  quick  results.  Great 
enterprises  are  launched,  tested,  and  made  permanent  or  abandoned 
in  a  remarkably  short  period  of  time.  What  formerly  took  a  life- 
time to  accomplish  is  now  being  done  in  a  very  small  number  of 
years.  It  is  only  by  the  highest  standard  of  efficiency  that  present- 
day  achievements  are  made  possible.  The  elimination  of  all  manner 
of  waste  in  obtaining  results  is  the  guiding-star  of  the  twentieth 
century. 

But  this  is  not  true  of  the  legal  profession.  By  reason  of  the 
great  mass  of  reported  cases  and  delays  in  securing  court  action, 
lawyers  today  find  it  difficult  to  properly  advise  clients.  Our  courts, 
from  Circuit  to  Supreme,  are  considerably  and  unnecessarily  over- 
worked. "Speedy  justice,"  the  boast  of  old  England  is  impossible 
under  present  conditions  in  this  state  of  not  a  hundred  years  ex- 
istence. 

Control  of  Litigation.  Much  of  the  dday  and  waste  that 
exists  in  the  present  system  of  remedial  law  is  caused  by  the  un- 
restricted freedom  allowed  the  litigant  to  control  his  action  or 
defense.  From  its  commencement  to  its  dismissal  or  final  determi- 
nation, an  action  is  almost  within  the  exclusive  control  of  the  parties 

iQf  the  Illinois  Bar. 
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or  of  their  attorneys.  For  many  months  these  actions  remain  upon 
the  records  of  our  courts,  for  no  legitimate  reason,  than  to  clog  the 
administration  of  justice.  When  this  state  was  sparsely  settled 
and  litigation  was  limited,  the  free  control  of  a  person's  action  or 
of  his  defense  was  justifiable.  With  the  great  multiplicity  of  law 
suits,  the  freedom  of  the  litigant  is  no  longer  a  personal  right,  and 
must  be  restricted  to  harmonize  with  the  rights  of  others.  The 
practice,  however,  of  conducting  general  calls  of  calendars  to  de- 
termine the  status  of  ai  case,  when  a  great  number  of  cases  are 
dismissed  merely  for  the  reason  that  no  one  answers  "Trial"  or 
"Continue  for  service,"  works  a  great  hardship  upon  the  attorneys 
and  serves  no  useful  purpose.  These  calls  compel  lawyers  to  lose 
an  unnecessary  amount  of  time,  when  the  clerk  of  the  court  could 
readily  ascertain  the  actual  condition  of  a  case  by  an  inspection  of 
the  files  and  could  bring  about  its  dismissal  or  advancement  upon 
the  calendar  by  correspondence  or  notice  to  the  parties.  The  dis- 
missal of  a  case  upon  general  call  requires  the  hearing  of  bitterly 
contested  reinstatement  proceedings,  and  is  a  source  of  positive 
injustice  to  litigants. 

Pleading.  Neither  the  common  law,  statutes,  nor  codes  re- 
quire of  a  pleader  more  than  to  state  his  cause  of  action,  or  his 
defense,  in  a  manner  that  will  apprise  his  adversary,  either  from 
the  pleading  itself  or  from  the  settled  law  of  his  state,  of  what  he 
may  be  called  upon  to  prove  or  to  disprove  upon  the  trial.  Any- 
one who  goes  beyond  this  requirement  is  acting  outside  of  the 
strict  rules  of  pleading  and  is  committing  a  wrong  upon  some  of 
the  parties  in  the  case  as  well  as  upon  the  public.  When  there  was 
no  statute  of  amendments  and  jeofails  and  when  the  means  of  ascer- 
taining the  true  facts  of  a  controversy  was  extremely  difficult,  there 
was  some  reason  for  a  careful  pleader  to  state  his  action  or  his 
special  defense  so  completely  and  in  so  many  different  ways  as  to 
meet  every  conceivable  or  possible  circumstance.  But  now,  all  mat- 
ters of  importance  are  carried  on  in  writing  and  there  is  ample 
original  or  secondary  evidence  from  which  the  facts  may  be  fully 
ascertained;  and,  therefore,  the  common  law  mode  of  pleading  a 
cause  of  action  or  of  a  special  defense  in  many  different  ways  has 
no  justification.  From  a  careful  study  of  cases  it  can  be  observed 
readily  that  numerous  pleadings  are  drawn  with  no  proper  concep- 
tion of  what  may  and  what  may  not  be  proved  under  them.  It  can 
be  safely  said  that  every  case  turns  upon  a  clear  and  sufficient  under- 
standing of  the  issues  involved  at  some  stage  of  its  progress,  and 
that  litigants  either  win  or  lose  their  cases  according  to  the  right  or 
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the  wrong  grasp  by  counsel,  judge,  or  jury  of  the  real  issue  in  con- 
troversy. Under  the  Illinois  Practice  Act  there  is  absolutely  no 
excuse  for  filing  more  than  one  count  or  more  than  one  special 
plea.  If  a  slightly  different  cause  of  an  action  or  of  a  defense  from 
the  one  presented  is  developed  upon  the  trial,  the  variance  can 
always  be  cured  by  an  amendment  of  the  pleadings  granted  as  a 
matter  of  course  after  all  of  the  testimony  has  been  introduced, 
where  an  objection  on  account  of  variance  has  been  made.  If  no 
objection  has  been  interposed  the  variance  is  considered  as  having 
been  waived.  Cases  which  involve  a  technical  issue,  or  which  re- 
quire the  disposition  of  a  demurrer  to  a  declaration  or  to  a  plea 
should  follow  the  practice  of  code  states  by  requiring  the  party  who 
raises  the  technical  issue  to  anticipate  the  court's  action  and  to  be 
prepared  to  file  immediately  upon  the  disposition  of  the  preliminary 
issue,  any  subsequent  pleading. 

The  Declaration,  As  far  back  as  1857,  the  Supreme  Court  in 
these  words  voiced  the  tendency  of  the  times : 

"The  more  enlightened  course  adopted  by  modem  courts,  which  looks  to 
the  substance  of  the  pleading,  for  the  purpose  of  seeing  that  the  defendant  is 
duly  apprised  of  the  complaint  against  him,  that  he  may  not  be  taken  by  sur- 
prise upon  the  trial,  conduces  more  to  the  substantial  ends  of  justice  than 
those  technical  rules  upon  which  ancient  jurists  seemed  to  pride  themselves." 

This  is  not  the  first  nor  the  last  expression  o£  our  highest 
court  that  indicates  its  willingness  to  encourage  simple  pleading. 
Our  reports  contain  many  a  rebuke  to*  a  frivolous  pleader.  Yet 
it  is  common  practice  in  this  state  to  cumber  the  records  with  a 
variety  of  useless  pleadings  which  merely  restate  a  single  cause  of 
action.  In  a  certain  case  which  we  have  in  mind  the  declaration 
consisted  of  three  counts,  each  count  stating  the  same  n^ligence 
in  varying  detail.  It  subsequently  developed  that  a  single  count 
•would  have  been  sufficient  and  would  have  saved  the  case  from 
going  to  the  Supreme  Court.  Another  instance  of  useless  repetition 
and  clumsy  pleading  was  where  a  declaration  contained  two  special 
counts  and  consolidated  common  counts.  The  consolidated  com- 
mon counts  were  absolutely  useless.  The  two  special  cotmts  were 
subsequently  rewritten,  word  for  word,  in  what  was  termed  addi- 
tional counts.  As  the  pleadings  thus  stood  it  would  have  been  a 
difficult  task  to  determine  the  precise  nattu^  of  the  plaintiff's  claim. 

Every  declaration  should  allege,  once  and  only  once,  all  of  the 
essential  facts  that  are  necessary  to  establish  a  prima  facie  case. 
Limiting  the  ntunber  of  cotmts  to  a  single  count  will  appreciably 
reduce  the  work  of  the  Appellate  and  Supreme  Courts,  and  save 
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them  from  the  umiecessary  burden  of  reviewing  a  declaration  to 
sec  whether  the  evidence  sustains  the  right  cause  of  action.  With 
pleadings  drawn  as  they  are  now  we  must  have  someone  at  our 
elbow  to  compare  the  different  counts  in  order  to  determine  in 
what  particular  they  diflfer.  This  is  not  only  a  waste  of  time,  but 
it  is  a  great  inconvenience.  A  single  comprehensive  coimt  will  do 
away  with  this  useless  expenditure  of  time  and  energy,  and  reduce 
the  cost  of  law  suits. 

Plea  and  Replication.  The  plea  of  general  issue  or  that  of 
not  guilty  interposable  to  the  various  forms  of  actions  has  become 
an  objectionable  pleading  to  the  modem  lawyer;  and  yet  to  those 
who  are  looking  for  simplicity  nothing  could  be  devised  that  was 
more  simple.  The  effectiveness  of  this  plea  can  only  be  appreciated 
by  those  who  possess  a  definite  knowledge  of  what  may  and  what 
may  not  be  proven  under  it.  No  general  denial  is  rightfully  per- 
mitted where  the  defense  is  special.  But  no  more  than  one  special 
plea  should  be  allowed.  This  plea  should  allege  every  fact  which  is 
necessary  to  prove  to  overcome  the  plaintiffs'  prima  facie  case,  and 
the  facts  should  be  adequately  stated  to  apprise  the  plaintiff  suffi- 
ciently of  the  nature  of  the  particular  defense  that  is  sought  to  be 
interposed.  In  a  case  where  twenty-four  pleas  were  filed  to  a 
declaration  substantially  containing  one  count  and  two  breaches, 
it  was  justly  said  by  the  reviewing  court: 

''The  filing  of  the  numerous  pleadings  subsequent  to  the  declaration  was 
preposterous  and  it  would  be  a  waste  of  time  of  this  court,  in  an  opinion,  to 
take  up  and  consider  seriatim  the  action  of  the  trial  court  in  disposing  of 
forty-eight  demurrers  which  appear  in  the  record." 

When  two  or  more  defendants  have  the  same  defense  they 
should  plead  jointly,  if  they  are  represented  by  the  same  counsel; 
and  if  Uiey  are  not  so  represented,  one  of  them  should,  by  a  short 
plea,  adopt  the  plea  of  his  co-defendant.  Should  the  co-defendant 
be  dismissed  out  of  court,  there  should  be  entered  an  order  reserv- 
ing the  remaining  defendant's  rights  under  the  plea  on  file.  A 
similar  course  should  be  pursued  in  special  taxation  or  special  as- 
sessment matters.  No  cumulative  objections  should  be  permitted. 
All  parties  should  either  agree,  beforehand,  upon  the  kind  and  num- 
ber of  objections  they  expect  to  file,  or  else  parties  who  appear  sub- 
sequently, should  adopt  the  objections  filed  by  the  first  party  and 
should  only  present  such  additional  objections  as  the  first  party 
had  failed  to  file. 

Replications  which  merely  deny  a  plea,  without  setting  up 
new  matter  or  reassigning,  should  not  repeat,  in  negative  form,  the 
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material  allegations  of  the  plea,  but  should  deny  in  one  general 
allegation  each  and  every  one  of  the  allegations  of  the  plea. 

Practice,  The  practice  of  the  federal  judges  of  asking  ques- 
tions of  counsel  during  argument  and  of  bringing  out  the  point  or 
points  upon  which  the  judge  has  any  doubt  should  be  adopted  by 
the  state  judiciary  in  every  one  of  its  courts.  In  this  way,  all  dis- 
cussion of  principles  that  are  well  settled,  and  points  in  the  case 
that  are  sufficiently  clear  to  the  judge,  could  be  eliminated,  at  a 
great  saving  of  time. 

Reviewing  courts  should  discourage  frivolous  assignments  of 
error,  all  cumulative  assignments,  and  all  assignments  of  error 
which  involve  points  that  have  been  settled  by  prior  decisions.  The 
work  which  is  now  being  done  by  the  Supreme  Court  in  granting 
or  in  refusing  writs  of  certiorari  should  be  lessened  by  nisi  prins 
judges.  These  judges  should  be  in  a  position  to  determine  whether 
or  not  an  appeal  or  a  writ  of  error  would  be  effectual,  and 
should  grant  the  appeal  or  writ  only  in  cases  of  reasonable  doubt 
as  to  the  soundness  of  the  particular  proposition  or  point  raised. 

Bench  and  Bar.  The  state  judiciary,  and  not  the  attorneys 
at  its  bar,  is  the  most  natural  source  to  look  to  for  reform  in  prac- 
tice. The  judges,  of  necessity,  have  a  deeper  experience  and  a 
wider  view  of  actual  conditions.  It  was  the  judges  who  made  it  pos- 
sible to  have  the  common  law  system  of  pleading,  and  it  is  the  judges 
who  can  modify,  extend  or  limit  that  form  of  pleading  and  make 
it  applicable  to  modem  conditions.  Precept  or  rule  that  springs 
from  the  common  law  is  founded  upon  the  solid  rock  of  human 
nature  and  experience.  Judges  see  more  of  human  nature  than  any 
other  body  of  men  and  as  a  rule  possess  an  invaluable  amount  of 
experience.  They  administer  our  laws  and  to  them  we  should  turn 
for  reform  in  all  remedial  laws.  No  principle  of  law  administration 
is  better  settled  than  the  one  which  gives  power  to  courts  to  estab- 
lish rules  of  practice  to  facilitate  their  business.  This  should  not 
prevent  lawyers,  as  individuals  or  as  members  of  bar  associations, 
from  making  useful  suggestions  to  the  courts  with  reference  to 
desirable  changes  in  practice.  But  it  should  be  left  to  the  courts 
to  pass  upon  these  suggestions  and  to  approve  of  them. 

There  might  be  a  serious  question  as  to  whether,  to  secure 
uniformity,  the  ultimate  power  to  approve  rules  of  practice  should 
be  lodged  with  the  highest  court  of  the  state.  One  objection  to 
this  plan  is  that  courts  of  last  resort,  with  perhaps  not  a  single 
exception,  have  been  and  are  today  considerably  overworked.    Since 
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1851,  the  Supreme  Court  of  Michigan  has  had  power,  under  the 
statute,  to  make,  revise  and  amend,  if  necessary,  rules  of  court  for 
cinniit  courts  for  the  purpose  of  attaining  the  following  results: 

"(1)  the  abolishing  of  distinctions  between  law  and  equity  proceedings, 
as  far  as  practicable;  (2)  the  abolishing  of  all  fictions  and  unnecessary 
process  and  proceedings;  (3)  the  simplyfying  and  abbreviating  of  the  plead- 
ings and  proceedings;  (4)  the  expediting  of  decisions  of  causes;  (5)  the 
regulation  of  costs;  (6)  the  remedying  of  such  abuses  and  imperfections 
as  may  be  found  to  exist  in  the  practice;  (7)  the  abolishing  of  all  unneces- 
sary forms  and  technicalities  in  pleading  and  practice;  (8)  to  effectually 
prevent  the  defeat  or  abatement  of  any  civil  suit,  ex  contra,  for  either  any 
nonjoinder  or  misjoinder  of  parties,  where  the  same  can  be  done  consistently 
with  justice;  (9)  to  provide  for  necessary  amendments  of  process,  plead- 
ings or  other  proceedings  in  such  cases;  and  (10)  to  provide  the  manner 
by  which  a  discontinuance  may  be  entered  against  parties  improperly  joined 
in  any  suit,  and  by  which  parties  improperly  omitted  may  be  joined  in 
the  suit  and  brought  in  to  answer  thereto,  if  within  the  jurisdiction  of  the 
court" 

While  very  little  complaint  has  been  heard  from  Michigan 
lawyers  concerning  the  practical  operation  of  this  program,  their 
records  do  not  disclose  a  material  improvement  in  procedure. 

As  rules  of  practice  embrace  the  entire  procedure  of  the  state 
and  aflfect  every  one  of  its  courts,  why  should  not  all  of  our  judges 
of  courts  of  record  be  required  to  participate  in  formulating  these 
rules?'  One  way  in  which  this  could  be  accomplished  is  by  a  state 
association  of  judges  who  should  meet  regularly  to  discuss  matters 
of  procedure  and  to  promulgate  rules  of  practice.  This  would 
merely  be  an  extension  of  the  practice  of  judges  of  one  court  con- 
ferring with  reference  to  its  matters,  to  judges  of  all  courts  of  record 
sitting  in  conference  on  matters  involving  all  the  courts  of  the  state. 
Wherever  judges  have  heretofore  combined  for  this  purpose,  the 
restdts  have  been  most  successful.  And  the  larger  and  the  more 
perfect  the  association,  the  more  good  will  come  of  it. 

The  Remedy.  As  has  been  intimated,  the  agitation  for  a  re- 
formed procedure  has  brought  forth  in  profusion  suggestions  and 
plans  for  a  new  system.  Some  suggest  the  entire  destruction  of 
our  present  practice  and  the  substitution  of  an  entirely  new  pro- 
cedure, preferably  a  practice  act  based  on  the  Judicature  Acts  of 
England.  Other  recommendations  are  too  indefinite.  The  lawyer 
is  by  training  and  experience  extremely  cautious.  Has  profession 
should  be  the  last  to  adopt  radical  changes  or  to  import  foreign 
methods  that  are  entirely  unsuited  to  American  institutions  and 
conditions.    Instead  of  making  sweeping  changes,  we  should  place 
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greater  confidence  in  our  courts  and  extend  to  them  a  more  thorough 
co-operation.  In  the  common  law  we  have  a  permanent  basis  for 
future  action.  All  that  is  necessary  is  to  retain  that  which  is  best 
and  indispensable  and  to  reject  that  which  is  useless  and  inappli- 
cable. We  must  evolve  a  modem  system  of  procedure  that  shall  be 
uniform  in  all  courts  and  in  all  counties  of  the  state.  The  problem 
of  the  true  reformer  is  to  discover,  separate,  preserve,  and  make 
available  aU  that  has  been  found  of  value  by  the  actual  test  of 
experience.  The  main  purpose  of  procedure  is  to  clearly  and 
speedily  bring  up  the  controversial  issue  for  decision.  To  do  this, 
a  simple  and  effective  procedure  is  absolutely  essential.  Rules  of 
pleading  alone  are  insufficient  for  this  purpose;  there  must  be  a 
union  of  pleading  and  practice  to  complete  the  procedure  of  every 
court.  It  is  a  serious  question  whether  the  legislature  is  the  proper 
agency  to  create  such  a  system. 

The  evolution  of  a  proper  practice  act  or  that  of  a  code  must 
take  many  years  of  the  combined  efforts  of  lawyers,  of  judges,  and 
of  legislators.  It  cannot  be  accomplished  within  an  arbitrarily  fixed 
period  of  time  and  by  only  one  of  the  three  classes  interested.  Any 
distinct  and  important  change  in  practice,  if  made  by  the  legislature 
alone,  would  not  be  quite  safe  to  follow  until  tested  and  settled  in 
the  courts;  whereas  changes  in  procedure  that  would  come  from  a 
united  judiciary  would  be  clearly  and  thoroughly  understood.  It 
is  believed  that  the  following  program  can  be  carried  out  by  a  state- 
wide association  of  judges,  without  the  necessity  of  legislation,  and 
thereby  materially  simplify  procedure,  and  avoid  the  waste  and 
the  delays  of  which  the  courts  are  now  unjustly  accused: 

1.  Substitute  a  simple  commencement  and  conclusion  for  the 
one  now  in  use  in  a  declaration,  a  demurrer,  a  plea,  a  replication, 
a  rejoinder,  etc.  Retain  forms,  or  parts  of  forms,  that  serve  an 
actual  purpose,  and  discard  all  forms  or  parts  of  forms  that  are 
useless. 

2.  The  object  of  prescribing  forms  should  be  merely  to  pro- 
vide a  means  for  stating  facts  that  reasonably  make  a  prima  facie 
case,  or  of  a  general  cause  of  action  or  of  a  defense.  No  general 
form  can  be  prescribed  in  advance  for  causes  of  action  or  for  de- 
fenses that  necessarily  arise  out  of  special  circumstances  or  special 
facts. 

3.  Causes  and  defenses  that  may  be  now  or  hereafter  joined 
in  one  action,  or  that  may  be  interposed  as  one  defense  to  the 
action,  should  be  set  forth  in  enumerated  paragraphs,  in  a  single 
count,  plea,  replication,  etc. 
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4.  Let  the  clerk  of  each  court  see  to  it  that  cases  are  promptly 
put  at  issue  or  dismissed  according  to  the  strict  rules  of  practice ; 
and  so  to  arrange  the  calendar  that  there  will  be  fewer  continuances 
and  more  "live"  cases  for  the  judge  to  pass  upon  or  to  try. 

5.  General  instructions  should  be  simple  and  clear  statements 
of  the  law  applicable  to  the  case,  without  attempting  to  single  out 
certain  facts  or  a  part  of  the  evidence.  Hypothetical  instructions 
should  be  clear  and  should  contain  a  full  statement  of  all  of  the 
ultimate  proved  facts. 

6.  It  should  not' be  necessary,  in  civil  cases,  to  file  in  the 
reviewing  court,  either  the  original  or  a  transcript  of  the  record 
unless  the  parties  or  their  attorneys  consider  such  a  transcript 
essential  to  a  proper  disposition  of  the  case  and  the  trial  judge  so 
certifies. 

7.  Reserve  the  liberty  of  the  litigant,  but  make  him  pay  for 
unnecessary  contention  and  for  an  abuse  of  his  freedom. 

8.  Litigation  at  best  is  a  great  hardship  and  a  misfortune; 
reduce  that  misfortune  to  a  minimum  through  an  efficient  admin- 
istration of  the  court. 
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COMMENT  ON  RECENT  CASES 

Wills — Construction — Meaning  of  an  Ultimate  Gift  of 
THE  Testator's  "Estate." — In  Downing  v.  Grigsby,  251  111.  S^, 
the  will  involved,  devised  to  the  wife  for  life  and  **at  her  death  to 
revert  to  my  estate,"  with  a  residuary  devise  of  one-half  to  the 
wife,  and  one-half  to  others.  The  wife  filed  a  bill  for  partition  sub- 
ject to  the  life  estate,  claiming  one-half  under  the  residuary  clause. 
A  decree  for  the  wife  was  affirmed. 

The  primary  meaning  of  "revert  to  my  estate"  was  held  to  be 
"fall  into  the  residue,"  and  no  good  reason  appeared  why  that 
primary  meaning  should  not  obtain.  It  was  apparently  urged  in 
favor  of  the  secondary  meaning  that  the  primary  meaning  resulted 
in  the  absurdity  or  incongruity  that  the  widow,  who  was  given  a 
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life  estate  in  the  whole,  would  also  take  half  in  remainder.  To 
this  the  court  significantly  replied :  (p.  574) :  "but  there  is  nothing 
inherently  absurd  in  a  testator's  giving  to  one  of  several  to  whom  a 
fee  is  devised  the  enjoyment  of  the  whole  property  during  his  life- 
time, or  to  a  life  tenant  of  the  whole  a  share  of  the  fee  in  re- 
mainder." This  is  entirely  consistent  with  the  line  of  cases  where 
in  a  gift  to  "heirs  at  law"  of  the  testator  after  a  life  estate,  the 
fact  that  the  life  tenant  is  one  of  the  heirs  at  law  and  so  entitled 
to  share  in  the  remainder  if  heirs  at  law  be  taken  in  its  primary 
meaning,  is  not  sufficient  to  warrant  giving  to  heirs  at  law  a  second- 
ary meaning  which  includes  those  who  would  have  been  the  testa- 
tor's heirs  at  law  if  he  had  died  at  the  time  of  the  death  of  the  life 
tenant:  Kales,  "F.  L"  Sec.  233.  A.  M.  K. 

Wills — ^Attestation. — In  Smith  v.  Goodell,  258  111.  145,  we 
have  another  example  of  a  will  failing  entirely  because  of  the  in- 
competency of  a  witness.  One  witness  was  the  partner  of  the 
person  named  as  executor  and  the  articles  of  partnership  divided  all 
fees  earned  as  executor  by  either  partner.  As  the  executor  was  in- 
competent by  reason  of  his  interest :  {Jones  v.  Grieser,  238  111.  183 ; 
Feam  v.  Posileihwaite,  240  111.  626),  the  partner  of  the  executor^ 
who  was  entitled  to  part  of  the  executor's  fees,  was  incompetent 
[Sec  11  Illinois  Law  Review  207]. 

It  was  also  held  that  the  situation  was  not  aided  by  section  8 
of  the  Wills  Act,  because  the  witness'  interest  was  indirect,  while 
the  statute  only  made  the  witness  directly  interested  under  the  terms 
of  the  will  competent,  by  eliminating  his  interest  Such  has  been  the 
regular  holding  of  our  Supreme  Court  in  the  cases  where  a  spouse 
of  the  legatee  or  executor  is  a  witness.  In  such  cases  the  wiU  fails 
entirely  because  section  8  does  not  apply :  {Feam  v.  Posileihwaite, 
240  lU.  626;  Sloan  v.  Sloan,  184  lU.  579;  Fisher  v.  Spence,  150  lU, 
253).  This  naturally  suggests  a  change  in  the  law  of  this  state 
along  the  lines  of  section  15  of  the  Wills  Act  of  I  Vict  Such  an 
act  to  take  the  place  of  the  Wills  Act  might  read  as  follows : 

If  any  person  shall  attest  the  execution  of  any  will  to  whom,  or  to  whose 
wife  or  husband  or  partner,  any  beneficial  devise,  legacy,  estate,  interest,  gift 
or  appointment,  of  or  affecting  any  real  or  personal  estate  (other  than  and 
except  charges  and  directions  for  the  payment  of  any  debt  or  debts),  shall 
be  tiiereby  given  or  made,  such  devise,  legacy,  estate,  interest,  gift,  or 
appcnntment  shall,  so  far  only  as  concerns  such  person  attesting  the  execution 
of  such  will,  or  the  wife  or  husband  or  partner  of  such  person,  or  any  person 
claiming  under  such  person  or  wife  or  husband  or  partner,  be  utterly  null 
and  void  and  such  person  so  attesting  shall  be  admitted  as  a  witness  to 
prove  the  execution  of  such  will,  or  to  prove  the  validity  or  invalidity  thereof, 
notwithstanding  such  devise,  legacy,  estate,  interest,  gift,  or  appointment 
mentioned  in  such  will. 

A.M.  K. 

Partition — ^Joint  Tenancies. — In  Barr  v.  Barr,  273  111.  621, 
the  state  Supreme  Court  holds  that  section  5  of  the  conveyance  act, 
providing  that  joint  tenancies  may  be  created  in  the  mode  there 
pointed  out,  does  not  repeal  section  1  of  the  partition  act,  providing 
that  land  ''held  in  joint  tenancy,  tenancy  in  common  or  coparce- 
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nary/'  shall  be  subject  to  partition  by  bill  in  chancery  or  petition. 
The  court  says  that  section  5  simply  gives  the  privilege  of  creating 
joint  tenancies  in  a  certain  way,  and  the  partition  statute  gives  the 
joint  tenants  the  privilege  of  partitioning  after  the  joint  tenancy 
is  created. 

The  court  points  out  that  joint  tenancies  were,  at  common  law, 
subject  to  destruction  (i.  e.  conversion  into  tenancies  in  conmion) 
by  "severance."  Hence  the  provision  for  the  destruction  of  joint 
tenancies  by  partition  could  not  be  deemed  to  be  so  in  conflict  with 
the  act  for  the  creation  of  joint  tenancies  that  the  latter  act  repealed 
the  former.    The  result  seems  obviously  sound. 

; '  .  L.  M.  G. 

/  , 

Life  Insurance — ^When  Company  Is  Not  Bound  by  Incor- 
rect Application  Prepared  by  Its  Agent. — ^An  interesting  and 
important  phase  of  estoppel  and  waiver  in  life  insurance  relates  to 
the  effect  of  incorrect  statements  in  the  application  for  the  policy 
due  to  the  error  or  fraud  of  the  agent  or  medical  examiner  of  the 
company  in  preparing  the  application.  A  general  statement  of  the 
rule  is  that  the  company  is  estopped  from  claiming  a  breach  of 
warranty  or  a  misrepresentation  in  such  cases  where  the  statements 
as  written  by  the  agent  do  not  correspond  with  the  information 
given  by  the  applicant,  or  where  the  application  is  filled  out  by  the 
agent  from  his  own  knowledge,  no  information  being  sought  from 
the  applicant ;  although  this  rule  has  been  rejected  in  some  jurisdic- 
tions, notably  in  Massachusetts  and  the  law  courts  of  New  Jersey, 
where  it  is  claimed  that  such  doctrine  is  a  violation  of  the  parol 
evidence  rule.  (See  cases  collected  in  Cooley,  "Briefs  on  Insurance," 
Vol.  Ill,  pages  2555-2566). 

One  of  the  leading  authorities  in  support  of  the  general  rule 
above  stated  is  the  United  States  Supreme  Court  in  the  case  of 
Union  Mutual  Insurance  Company  v.  Wilkinson  (1871),  13  Wall. 
222,  in  which  the  application  was  shown  to  have  been  prepared  by 
the  agent  from  erroneous  information  furnished  by  a  third  party, 
there  being  no  imputation  of  bad  faith  against  either  the  agent  or 
the  applicant  The  court  held,  in  an  opinion  which  discussed  at 
some  length  the  practical  conduct  of  the  life  insurance  business, 
that  the  company  was  estopped  from  relying  upon  the  breach  of 
warranty  on  the  ground  that  the  acts  of  the  agent  in  preparing  the 
application  were  within  the  scope  of  his  apparent  authority  and 
binding  upon  the  company,  and,  further,  that  no  violation  of  the 
parol  evidence  rule  was  involved,  but  rather  an  estoppel  of  the 
company  from  using  the  incorrect  statements  as  those  of  the  appli- 
cant. 

The  rule  in  the  Wilkinson  case  has  been  followed  in  other  cases 
in  the  United  States  Supreme  Court,  and  by  the  majority  of  the 
state  courts,  including  Illinois  (Phenix  Ins,  Co,  v.  Stocks  (1893), 
149  111.  319)  ;  but  some  of  the  later  cases  have  materially  narrowed 
its  scope  and  effect  by  emphasizing  the  necessity  of  the  element  of 
good  faith  on  the  part  of  both  the  agent  and  the  applicant,  although 
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not  always  agreeing  as  to  what  amounts  to  good  faith  in  such  cir- 
cumstances. In  New  York  Life  Ins.  Co.  v.  Fletcher  (1885),  117 
U.  S.  519,  it  was  held  that  where  the  application  contained  a  specific 
limitation  of  the  authority  of  the  agent,  and  where  the  assured  was 
able,  and  had  full  opportunity,  to  read  the  application,  his  failure  to 
do  so  was  such  inexcusable  negligence  as  to  prevent  his  claiming 
the  benefit  of  the  rule  in  the  Wilkinson  case;  the  court  approving 
the  case  of  Ryan  v.  World  Mutual  Life  Ins,  Co.  (1874),  41  Conn. 
168,  in  which  it  was  said  that  where  the  agent  is  guilty  of  fraud  in 
preparing  the  application,  it  cannot  be  claimed  that  he  is  acting 
within  the  scope  of  his  authority,  and  that  the  beneficiary  could  not 
profit  by  the  agent's  fraud,  whether  the  applicant  was  an  accomplice, 
or  a  mere  instrument  through  negligence  in  failing  to  read  the 
application. 

This  question  was  again  before  the  United  States  Supreme 
Court  in  the  recent  case  of  Mutual  Life  Insurance  Company  v.  Hil- 
ton-Green et  al.  (June  12,  1916),  36  Sup.  Ct.  Rep.  676,  in  which 
it  appeared  that  the  application  containing  certain  untrue  state- 
ments relating  to  material  facts  (which  were  declared  by  the  policy 
to  be  representations,  and  not  warranties,  in  the  absence  of  fraud), 
was  prepared  by  the  agent  and  medical  examiners  regardless  of  the 
facts,  and  contained  a  certificate  of  examination  by  the  medical 
examiners,  although  no  such  examination  was  in  fact  made,  the 
beneficiary  claiming,  however,  that  the  agent  and  medical  examiners 
knew  the  facts,  apparently  from  a  previous  application  to  another 
company.  The  court,  with  Pitney,  J.,  dissenting,  held  that  the  trial 
court  should  have  directed  a  verdict  for  the  company ;  tiiat  the  rule 
by  which  a  principal  is  bound  by  the  acts  and  knowledge  of  his 
agent  does  not  apply  in  favor  of  a  third  party,  where  the  latter  is 
acquainted  with  facts  plainly  indicating  that  such  acts  and  knowl- 
edge will  not  be  communicated  to  the  principal ;  and  that  the  assured, 
by  failing  to  repudiate  the  false  representations,  adopted  and 
approved  them.  The  latter  statement  would  seem  to  leave  the  rule 
in  the  Wilkinson  case  with  very  doubtful  present  value,  and,  in  any 
event,  such  rule  appears  to  have  no  application  in  the  United  States 
Supreme  Court  where  the  agent  is  guilty  of  fraud  under  circum- 
stances like  those  in  the  principal  case. 

The  Illinois  cases  follow  the  general  rule  that  no  recovery  is 
possible  where  the  applicant  is  guilty  of  collusion  with  the  agent 
in  preparing  the  application  (Rockford  Ins.  Co.  v.  Nelson  (1872), 
65  111.  415),  but  do  not  seem  to  refuse  to  apply  the  general  rule 
above  mentioned  merely  because  of  the  failure  of  the  assured  to 
read  the  application  (Royal  Neighbors  v.  Boman  (1898),  177  111. 
27;  Johnson  v.  Royal  Neighbors  (1912),  253  111.  570). 

The  refusal  of  the  court  in  the  principal  case  to  give  any  con- 
trolling effect  to  the  Florida  statute  providing  that  any  person  receiv- 
ing or  transmitting  moneys  for  or  to  an  insurance  company  shall 
be  deemed  the  agent  of  such  company  appears  to  be  in  accordance 
with  the  better  considered  cases  {John  R.  Davis  Lumber  Co.  v. 
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Hartford  Fire  Ins.  Co.  (1897),  95  Wis.  226),  although  the  lUmois 
statute  (R.  S.  chap.  73,  sec.  33)  has  been  otherwise  applied  by  our 
Supreme  Court  (Continental  Ins.  Co.  v.  Ruckman,  127  111.  364). 

XI.  C.  ri. 

Residence  of  Corporations. — Fairbanks  Steam  Shovel  Co.  v. 
Wills,  240  U.  S.  642.  This  case  was  appealed  from  the  Southern 
District  of  Illinois  and  involves  the  question  of  the  validity  of  a 
chattel  mortgage  given  by  a  corporation  as  against  its  trustee  in 
bankruptcy.  'Die  Illinois  chattel  mortgage  act  provides  that  such 
mortgages  shall  not  be  valid  as  against  third  parties  unless  possession 
remains  in  the  grantee,  or  the  instrument  provides  for  possession  to 
remain  with  the  grantor  and  is  acknowledged  and  recorded  in  "the 
county  where  the  mortgagor  resides."  The  mortgagor  cqrporation 
in  this  case  was  incorporated  in  Illinois  under  the  general  act.  The 
statement  filed  by  the  organizers  gave  the  location  of  the  principal 
office  as  in  the  city  of  Chicago.  A  license  was  issued  to  the  com- 
missioners to  open  books;  when  the  commissioners  made  their 
report  they  recited  that  the  postoffice  address  of  the  business  office 

of  the  company  was  at  number Park  Hotel,  in  the  city  of 

Beardstown,  Cass  County.  The  corporation  transacted  its  business 
in  Cass  County.  The  chattel  mortgage  in  question  was  recorded  in 
Cass  County  and  not  in  Cook  County.  The  court  held  that  the 
statement  of  the  organizers  as  to  the  location  of  the  "principal 
office"  determined  the  residence  of  the  corporation  to  be  in  Cook 
County  irrespective  of  the  subsequent  statement  of  the  commission- 
ers as  to  the  postoffice  address  of  its  "business  office;*'  and  that  the 
chattel  mortgage  was  therefore  invalid. 

The  decision  seems  to  follow  the  previous  authorities  on  this 
subject.  It  is  not  of  great  general  importance.  In  the  service  of 
process  on  corporations  residence  is  of  little  account  because  that 
subject  is  governed  by  special  provisions  of  the  practice  act.  It 
has,  however,  a  bearing  upon  the  question  of  the  taxation  of  per- 
sonal property  of  corporations.  For  here  the  statute  provides  that 
personal  property  shall  be  assessed  where  the  owner  resides  and 
that  the  capital  stock  and  franchises  of  corporations  shall  be  assessed 
where  the  principal  office  or  place  of  business  of  the  corporation  is 
located.  Thus  when  our  Supreme  Court  in  Ottawa  Gas  Light  Co. 
V.  People,  138  111.  336,  said  that  the  personal  property  of  a  corpora- 
tion is  to  be  listed  at  the  "domicile"  of  the  owner,  this  probably 
must  now  be  construed  to  mean  the  location  of  its  principal  office 
as  shown  by  the  application  for  incorporation,  whether  the  corpora- 
tion is  doing  business  at  that  point  or  not.  These  rules  with  regard 
to  residence,  domicile,  and  principal  and  business  office  are  thus 
somewhat  cumbersome. 

Section  13  of  the  revenue  law,  passed  since  the  decision  in  the 
Ottawa  case,  provides  with  reference  to  insurance  companies  that, 

The  place  where  its  office  is  located  in  its  articles  of  incorporation  shall  be 
deemed  its  residence,  provided  its  business  is  actually  transacted  at  such 
office;  but  if  it  shall  establish  its  principal  office  in  any  other  place  than  the 
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place  named  in  its  articles  of  incorporation,  then  the  place  where  it  transacts 
its  principal  business  sludl  be  deemed  its  residence  for  all  the  purposes  of 
this  act** 

In  view  of  this  reasonable  provision  it  seems  altogether  possible 
that  in  the  principal  case  the  court  might  have  decided  the  chattel 
mortgage  good,  if  section  13  had  been  given  careful  consideration. 
For  while  this  technically  does  not  define  the  residence  of  any 
corporation  except  that  of  insurance  companies  for  the  purpose  of 
taxation,  it  might  well  be  considered  a  statement  by  the  Legislature 
of  its  intention  in  Hit  use  of  the  word  'Residence"  as  applied  to 
corporations  in  the  chattel  mortgage  act  as  well  as  in  that  part  of 
the  revenue  law  which  provides  for  the  assessment  of  personal 
property.  W.  B.  H. 

Public  Utility  Distinguished  from  Private  Business — 
Test  of  Pubuc  Profession  —  Cold  Storage  Warehouse  — 
Mutual  Telephones — ^Taxicab  Service. — In  three  decisions  our 
Supreme  Court  has  interpreted  the  meaning  of  the  term  "public 
utility"  as  used  in  the  public  utilities  law  of  1913:  Public  Utilities 
Com.  V,  Monarch  Refrigerating  Co.,  267  111.  528;  Utilities  Com.  v. 
Noble  Tel.  Co,,  268  111.  411 ;  Utilities  Com.  v.  Bethany  Tel.  Assn., 
270  111.  183.  In  the  Monarch  case  it  was  said  to  be  inconceivable 
that  it  was  intended  by  the  legislature  to  leave  out,  as  not  subject 
to  regulation,  any  business  in  this  state  which  might  be  termed 
a  public  utility  (p.  538).  The  rule  was  also  correcdy  stated,  that 
whether  a  business  is  a  public  utility  depends  not  upon  legislative 
definition,  but  upon  the  public  character  of  the  business  (p.  543). 
Thus,  it  may  be  understood  that  what  constitutes  a  public  utility  in 
Illinois  depends  not  on  statutory  construction  but  upon  the  com- 
mon law. 

In  the  Monarch  case  a  cold  storage  warehouse  was  held  to  be 
a  public  utility;  that  is  to  say,  it  was  held  that  the  business  of  a 
cold  storage  warehouse  is  so  charged  with  a  public  interest  as  to 
bring  it  within  the  class  of  public  employments.  The  court  treated 
the  business  as  one  of  recent  origin  and  said  that  it  was  just  as 
indispensable  an  agency  of  commerce  as  the  railroad,  the  telegraph 
or  the  telephone.  The  reasoning  follows  in  the  main  the  doctrine 
of  the  Munn  case  (94  U.  S.  113),  and  of  the  Budd  case  (143  U.  S. 
517),  which  are  the  leading  cases  applying  the  principle  of  public 
employments  to  grain  warehouses. 

The  opinion  recognizes  that  the  scope  of  public  employments 
is  subject  to  enlargement  as  social  and  economic  conditions  undergo 
change.  It  is  important  for  its  reiteration  of  the  doctrine  that  Ae 
nature  of  the  business  itself  and  the  public  dependence  on  the 
service  furnished  is  the  test  of  public  character,  and  not  the  legis- 
lative declaration  thereof. 

The  Bethany  and  Noble  Telephone  cases  involved  a  determina- 
tion of  whether  the  companies  involved  were  public  or  private 
undertakings.  In  the  Noble  case  the  answer  was  in  the  affirmative; 
in  the  Bethany  case,  in  the  negative.    The  Bethany  case  was  decided 
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on  the  principle  that  the  charter  of  a  company  determines  the  char- 
acter of  its  business.  This  is  clearly  an  unsound  precedent,  just  as 
is  the  subsequent  declaration  that  the  grant  of  a  license  to  use  the 
village  streets  for  pole  lines  and  wires,  and  the  acceptance  thereof 
by  the  company,  does  not  aflfect  the  character  of  the  business.  The 
better  rule  is  die  one  stated  by  the  Supreme  Court  of  the  United 
States  that  "the  important  thing  is  what  it  does  and  not  what  its 
charter  says"  {Terminal  Taxicab  Co.  v.  Kuts,  241  U.  S.  252,  P.  U. 
R.  1916D,  92,  93). 

In  the  Noble  case,  which  antedates  the  Bethany  case,  the  decision 
was  based  on  what  the  company  did  and  on  its  franchise  or  license 
to  use  the  village  streets.  It  appears  from  a  reading  of  both  deci- 
sions that  the  diarter  of  each  company  limited  service  to  members 
of  the  association.  The  Noble  company,  however,  had  connections 
with  a  number  of  independently  owned  lines  and  its  local  license 
was  conditioned  on  the  right  of  any  resident  of  the  village  to  become 
a  member  of  the  association  on  the  payment  of  the  regularly  estab- 
lished fees.  The  company  also  agreed  to  maintain  a  telephone 
in  the  village  hall.  So  far  as  the  opinion  shows,  however,  the  com- 
pany had  no  right  by  its  charter  to  serve  anyone  other  than  its 
members.  If  the  municipal  ordinance  was  effective  to  determine 
public  character  in  the  one  case,  it  should  have  been  equally  effective 
in  the  other.  Nor  should  the  fact  that  the  members  of  the  Noble 
company  were  enabled  by  connections  with  other  lines  to  com- 
municate with  persons  who  were  not  members  have  affected  the 
character  of  the  business,  under  the  rule  of  the  Bethany  case,  unless 
it  appeared  that  the  charter  of  the  company  permitted  such  con- 
nections to  be  made. 

A  principle  recognized  by  the  opinions  in  both  cases  is  that 
the  business  may  be  public  although  it  is  not  conducted  for  profit, 
but  for  the  mutual  benefit  of  its  members. 

The  objection  to  the  rule  of  the  Bethany  case  is  that  it  invites 
abuse  and  places  the  determination  of  whether  a  business  is  public 
or  not  on  a  wholly  artificial  basis.  It  is  like  accepting  the  declara- 
tion of  innocence  of  the  indicted  man  as  proof  in  a  criminal  prosecu- 
tion instead  of  the  testimony  of  the  eye-witnesses  of  the  crime.  If 
the  business  conducted  is  in  fact  public  it  should  be  so  treated, 
although  the  company  has  exceeded  its  charter  powers. 

The  Terminal  Taxicab  Co.  case,  supra,  presents  three  situa- 
tions. It  arose  under  the  public  utilities  law  of  the  District  of 
Columbia,  the  company  contesting  an  order  of  the  district  com- 
mission on  the  ground  that  it  was  a  common  carrier,  within  the 
definition  of  the  statute.  The  case  turned  entirely  on  the  common 
law  obligations  of  the  company  as  evidenced  by  the  business  con- 
ducted. 

Part  of  the  business  of  the  company  was  to  carry  incoming 
railroad  passengers  away  from  the  union  station.  It  was  conducted 
under  a  contract  with  the  station  company,  which  obliged  the  ta>d- 
cab  company  to  provide  an  adequate  number  of  cate  to  accom- 


Digitized  by 


Google 


COMMENT  ON  RECENT  CASES  283 

modate  the  patronage  at  the  station  and  to  serve  all  applicants  for 
cab  service.    This  Inisiness  was  held  to  be  public. 

Another  part  of  the  business  was  hotel  service,  furnished  under 
contracts  with  the  hotels,  which  contracts  required  the  company 
to  furnish  cabs  for  hotel  guests,  and  gave  the  exclusive  right  of 
solicitation  in  and  about  the  hotels  to  the  company.  Because  any 
member  of  the  public  may  become  a  hotel  guest,  it  was  thought 
that  this  business  was  public. 

The  third  part  of  the  business  consisted  of  a  livery  or  garage 
service.  The  company  provided  cabs  for  the  use  of  individuals 
on  orders  delivered  to  the  garage  in  person  or  by  telephone. 
Although  it  appeared  that  the  charges  tended  to  uniformity,  never- 
theless individual  contracts  were  made  in  the  case  of  each  hiring. 
The  company  advertised  this  service  extensively,  but  it  reserv^ 
the  power  by  implication  to  reject  any  applicant  if  his  credit  were 
not  deemed  good.  As  to  this  business  the  holding  was  that  it  was 
not  public,  and  hence  that  the  commission  could  have  no  juris- 
diction over  it 

We  are  inclined  to  believe  that  the  reasoning  on  the  last  point 
is  not  as  satisfactory  as  it  might  be.  There  seems  to  be  a  practical 
distinction  between  the  livery  service  of  the  horse  stable  and  the 
personal  service  of  the  modern  taxicab  company  in  a  large  city. 
Judged  by  the  standards  of  the  Illinois  cases  reviewed  herein,  this 
business  is  at  least  very  close  to  the  border  line  of  a  public 
profession.  In  the  Monarch  case  it  appeared  that  individual  con- 
tracts were  made  whenever  goods  were  stored,  and  furthermore 
that  there  was  not  entire  uniformity  of  charges.  It  is  well-estab- 
lished law  that  a  person  engaged  in  a  public  profession  may  by  rule 
or  regulation  adopted  in  advance  require  payment  or  security  for 
payment  before  rendering  service. 

This  case  should  not  be  regarded  as  having  controlling  force 
in  the  several  states,  beyond  the  logic  of  its  reasoning.  Whether 
a  business  is  public  or  not  is  clearly  a  matter  of  domestic  law  and 
presents  no  federal  issue. 

The  group  of  cases  reviewed  tends  to  revive  interest  in  the 
ultimate  scope  and  application  of  the  peculiar  law  of  public  under- 
takings. They  illustrate  that  the  law  is  not  fixed,  that  constitutional 
power  to  regulate  business  under  public  service  doctrines  depends 
not  on  statutory  declarations  but  on  common  law,  and  that  the 
determining  factor  in  most  cases  is  the  comfort,  convenience,  and 
general  welfare  of  some  class,  group  or  community  of  the  public. 

W.  D.  K. 

Restrictive  Covenants — ^Doctrine  of  Van  Sant  v.  Rose — 
Proof  of  Actual  Damage. — Is  the  Supreme  Court  receding  from 
the  position  taken  in  the  case  of  Van  Sant  v.  Rose,  260  111.  401,  9 
Illinois  Law  Review  58?  That  case  indicated  that  it  was  sufficient 
to  give  equity  jurisdiction  to  enforce  a  restrictive  covenant,  that 
it  be  one  concerning  real  estate  of  the  defendant,  and  that  the 
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defendant  have  notice  of  it.  It  is  submitted  the  recent  case  of 
Loomis  V.  Collins,  272  111.  221,  111  N.  E.  999,  would  serve  very  weU 
as  a  foundation  for  a  gradual  departure  from  that  rule. 

In  Loomis  v.  Collins,  a  plot  of  ground  was  subdivided,  the  plot 
showing  various  streets  and  the  same  building  line  on  each  street 
Houses  were  built  on  various  of  the  streets,  and  sold  to  different 
persons.  The  complainants  obtained  lots  on  one  of  the  streets  and 
their  deed  contained,  among  other  restrictions,  an  express  restriction 
against  building  any  but  dwelling  houses,  and  a  covenant  by  the 
grantor  that  the  same  restrictions  would  be  inserted  in  deeds  of 
other  lots  on  the  same  street.  The  defendant  bought  property  on 
another  street,  on  which  no  lots  had  yet  been  sold  and  no  buildings 
erected.  Defendant's  deed  contained  a  restriction  substantially 
different  from  that  of  complainants',  and  permitted  him  to  build 
an  apartment  building  with  sun  porches  over  the  line  which  appeared 
on  the  plat.  On  the  theory  that  this  was  in  violation  of  the  general 
scheme  according  to  which  the  lots  in  the  subdivision  were  sold, 
complainants  brought  their  bill  to  enjoin  the  construction  of  such 
an  apartment  building  and  particularly  the  building  of  closed 
porches  over  the  line  fixed  in  the  plat. 

The  court  resolved  the  situation  into  two  questions:  (1),  Did 
the  building  line  on  the  plat  create  a  restriction  in  favor  of  any  but 
owners  on  the  same  street;  and,  (2),  if  it  did,  were  the  complain- 
ants, who  were  owners  on  a  different  street  from  the  defendant,  in  a 
position  to  enforce  the  same? 

Upon  the  first  question,  the  court  starts  with  the  proposition 
that  parties  seeking  to  enforce  such  a  restriction  "must  have  some 
right  and  interest  in  its  observance  by  those  against  whom  they 
seek  to  enforce  it."  Such  a  right  and  interest,  apparently,  must  be 
one  affecting  the  enjoyment  of  related  property.  Thus  in  this 
case,  the  object  of  the  restriction  was  to  insure  an  "easement"  of 
light,  air,  and  view;  and  the  violation  of  a  building  line  on  an- 
oSier  street  could  not  have  the  effect  of  violating  it  To  the  ex- 
tent that  this  would  seem  to  call  for  an  adjacent  or  related  estate 
by  the  complainants,  the  tendency  to  depart  from  the  rule  of  Van 
Sant  V.  Rose  would  seem  inferable. 

This  theory  would  render  unnecessary  any  answer  to  the  second 
question.  However,  the  court  does  go  into  the  question  of  defend- 
ant's right  to  maintain  the  closed  porches  he  was  building,  and  con- 
cludes that  the  distinction  between  an  open  porch  and  a  closed 
one  was  a  matter  of  degree  only.  However,  a  degree  of  enclosure 
of  a  porch  that  interfered  with  the  "easement"  of  light,  air,  and 
view,  it  is  suggested,  could  be  enjoined.  Upon  this  question  of 
degree,  apparently,  proof  of  actual  damage  and  inconvenience  to 
defendant  and  benefit  to  the  complainant  was  material.  In  fact 
the  language  of  the  court  would  imply  that  the  rule  excluding  the 
question  of  actual  damages  in  enforcing  a  restrictive  covenant  ap- 
plies only  in  case  of  express  covenants.  This,  it  is  believed,  is 
not  well  founded,  for  actual  damages  are  commonly  unimportant. 
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because  in  an  interference  with  the  enjoyment  of  real  estate,  the 
various  elements  of  sight,  view,  location,  and  exclusiveness  of  design 
and  architecture,  are  all  important,  yet,  at  the  same  time,  not  to 
be  measured  in  damages. 

It  is  submitted  that  the  court  has  overlooked  the  real  theory  of 
enforcement  of  restrictive  covenants,  and  placed  them  on  a  purely 
commercial  basis;  whereas  the  question  of  enjoyment  of  such 
covenants  is  purely  personal  to  the  property  owners  and  may  involve 
even  the  esthetic  sense;  and  unless  the  property  owners  have  by 
their  own  act  released  their  right  to  insist  upon  the  performance 
of  the  covenant,  as  by  consenting  to  other  violations,  or  by  them- 
selves violating  it,  it  is  not  for  the  court  to  weigh  the  question  of 
injury  and  benefit:  Ewertsen  v.  Gerstenberg,  186  111.  344;  Curtis 
V,  Rubin,  244  111.  88;  Kneip  v.  Schroeder,  255  111.  624;  Weigman  v. 
Kusel,  271  111.  526.  Indeed,  even  upon  the  theory  of  estoppel,  it 
would  seem  that  one  had  sufficiently  changed  his  position  by  pur- 
chasing property  in  reliance  upon  a  restriction  noted  on  a  plat  to 
be  able  to  insist  upon  the  surroundings  remaining  as  represented  by 
the  plat.  It  is  true,  the  case  of  Consolidated  Coal  Co,  v.  Schmisseur, 
135  111.  378,  does  treat  the  rule  as  applied  to  express  covenants, 
but  in  that  case  there  was  not  even  an  implied  covenant,  and  the 
reason  for  the  rule,  viz.,  that  the  property  owner  is  not  required 
to  submit  to  the  opinions  of  others  as  to  whether  he  will  or  wiU 
not  suffer  substantial  injury,  bears  out  such  construction. 

E.  M.  L. 

Compensation  Act — Rights  of  Non-Resident  Alien  De- 
pendents Thereunder. — In  iJie  case  of  Victor  Chemical  Works  v. 
Industrial  Board,  (113  N.  E.  173),  our  Supreme  Court  has  settled 
a  point  which  has  been  in  dispute  ever  since  the  enactment  of  a  com- 
pensation law  in  this  state,  namely,  whether  non-resident  alien  de- 
pendents are  entitled  to  the  benefit  of  the  provisions  of  that  act 
Two  previous  decisions  in  this  State:  (see  Coal  Co,  v,  Petraytis, 
195  in.  215;  Guianios  v.  Coal  Co,,  242  111.  278),  have  decided  that 
non-resident  aliens  are  entitled  to  the  benefits  of  the  mining  statutes 
of  this  state.  The  court  cited  these  cases  and  approved  them. 
The  court  decided  in  the  principal  case  that  non-resident  aliens 
are  entitled  to  the  benefits  of  the  compensation  act  on  the  ground 
that  the  legislature  intended  that  such  persons  should  receive  the 
benefit  of  the  act;  and  gives  as  its  principal  reasons  the  fact  that 
the  law  provides  that  the  term  "employee,"  as  used  in  the  act, 
shall  be  construed  to  mean, 

*^vcry  person  in  the  service  of  another  under  contract  or  hire,  express  or 
implied,  oral  or  written,  including  aliens,  and  minors,  etc." 

The  reason  given  seems  valid  to  the  writer,  but  there  is  another 
very  strong  reason  in  support  of  the  decision.  The  treaty  between 
this  country  and  Italy  was  amended  in  1913  with  the  evident  intent 
to  prevent  discrimination  against  the  non-resident  alien  dependents 
of  Italian  workmen  in  the  compensation  acts  and  other  similar  laws 
of  our  states,  and  should  have  great  weight  with  any  court  in  a 
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question  of  this  kind.  The  strength  of  this  treaty  is  shown  by  the 
fact  Uiat  in  the  state  of  Michigan,  the  proposed  compensation  bill 
had  a  clause  discriminating  against  the  non-resident  dependents  of 
alien  workmen.  This  treaty  was  brought  to  the  attention  of  the 
judiciary  committee  of  the  House  of  Representatives  by  the  royal 
Italian  consul  at  Chicago,  through  his  attorney,  and  immediately  the 
discriminating  clause  was  stricken  from  the  bill.  It  is  also  well 
to  note  that  this  treaty  may  be  of  service  to  the  non-resident  alien 
dependents  of  countries  other  than  Italy  by  reason  of  the  most- 
favored-nation  clause  that  is  contained  in  most  of  our  treaties  with 
other  nations.  In  addition  to  the  strictly  legal  reasons  for  the  de- 
cisions, it  also  may  be  supported  on  the  grotmd  of  broad  humani- 
tarianism,  concerning  which  we  have  heard  so  much  of  late.  Any 
discrimination  in  these  laws  against  non-resident  alien  dependents 
would  be  against  the  spirit  of  the  law  itself,  and  against  the  general 
practice  of  the  members  of  the  family  of  nations  in  enacting  and 
putting  into  effect  laws  of  this  kind.  Further,  such  discrimination 
would  be  direct  discrimination  against  the  workman  whose  family 
resides  with  him  here  in  America,  because  it  would  be  a  saving  to 
the  employer  if  he  hired  only  alien  labor  whose  dependents  resided 
abroad.  I.  E.  W. 

The  Natural  Objects  of  One's  Bounty. — ^With  an  iteration 
like  the  Raven's  croaking,  the  phrase  ''natural  objects  of  one's 
bounty"  occurs  again  and  again  in  the  law  and  literature  of  wills. 
One  would  think  from  such  constant  repetition  that  the  words  would 
have  long  ago  acquired  a  meaning  as  fixed  and  formal  as  the  ''to  A 
and  his  heirs"  in  deeds.  In  the  thousands  of  cases  brought  by  sore 
sons  and  disgruntled  daughters  over  the  "poor  allottery  my  father 
left  me  by  testament"  juries  are  constantly  informed  that  the  touch- 
stone of  testamentary  capacity  is  a  mind  capable  of  remembering 
the  "natural  objects  of  his  bounty."  Yet  seldom,  if  ever,  does 
His  Honor  tell  the  untutored  twelve  who  those  objects  are.  With 
unwonted  confidence  the  Bench  assumes  that  the  Box  needs  no 
instruction  on  the  point.  As  a  result,  an  important  matter  is  left 
to  guesswork. 

The  courts  of  review  have  apparently  thought  this  phrase 
to  be  among  those  truths  which  are  self-evident.  For  the  writer 
has  been  unable  to  find  a  case  which  attempts  to  define  it  in  a 
satisfactory  way.  "Words  and  Phrases,"  for  example,  contains  but 
one  definition  of  the  term.  However,  the  books  are  full  of  phrases 
which  the  courts  have  assumed  to  be  its  equivalent.  And  what  a 
remarkable  crazy  quilt  they  make.  Thus,  for  example,  we  find  that 
in  order  for  the  testator  to  possess  what  my  lord  Coke  calls  a 
"disposing  memory,"  he  must  have  a  mind  capable  of  understanding 
"all  the  persons  who  come  reasonably  within  the  range  of  his 
bounty,"  "his  relation  to  the  natural  objects  of  his  bounty,"  "of 
recollecting,  discussing  and  feeling  the  relations,  connections  and 
obligations  of  family  and  blood,"  "those  who  naturally  have  some 
claim  to  his  remembrance,"  "the  persons  related  to  him  by  the  tics 


Digitized  by 


Google 


COMMENT  ON  RECENT  CASES  2S7 

of  blood  and  aflfection,"  "those  whom  he  is  excluding  from  all  par- 
ticipation in  his  property,"  "persons  who  might  naturally  expect  to 
become  the  objects  of  his  bounty,"  or  "would  naturally  be  supposed 
to  be  the  objects  of  his  bounty,"  "those  bound  to  him  by  the  ties  of 
blood  and  therefore  the  natural  objects  of  his  bounty,"  "those  who 
were  his  kindred,"  "those  who  would  be  his  heirs-at-law  if  no  will 
were  made,"  and  finally,  as  the  acme  of  indefiniteness  we  find  in 
the  celebrated  case  of  Delafield  v.  Parish,  25  N.  Y.  9,  that  the  testa- 
tor must  know  the  "persons  who  were,  or  should,  or  might  have  been 
the  objects  of  his  bounty."  In  very  truth,  no  will  case  hath  a 
brother. 

No  summer  cloud  assumes  more  Protean  shapes  than  the 
objects  of  ones  bounty  do  in  the  potter's  hands  of  justice.  The 
determining  factors  are  blood  (for  is  not  blood  thicker  than  water?)  ; 
family  (a  mother-in-law,  perhaps?),  "near  kindred  (how  near?), 
affection  (for  strangers?),  legal  heirs  to  the  nth  degree  of  con- 
sanguinity, direct  and  collateral  (a  test  which  in  some  instances 
would  unnerve  the  hardiest  of  Quaker  City  jurists),  those  amiable 
Micawbers  who  "suppose"  or  "naturally  expect"  themselves  to  be 
remembered,  and  finally,  those  persons  whom  some  jury,  not  the 
testator,  shall  say  "were,  or  should,  or  might  have  been"  the  objects 
of  his  bounty. 

Is  it  possible  from  this  babel  of  terms  to  fashion  a  definition 
of  testamentary  capacity  that  shall  be  at  once  practical,  certain, 
rational,  and  just  both  to  the  individual  testator  and  the  state? 

The  Supreme  Court  of  Indiana  has  recently  discussed  the  point 
The  case  is  Breadheft  v.  Cleveland,  108  N.  E.  5;  110  N.  E.  662, 
and  was  decided  by  a  3  to  2  vote.  Without  attempting  a  compre- 
hensive definition  of  the  phrase,  the  court  arrives  at  the  remarl^Ue 
conclusion  that  the  law  will  not  recognize  an  only  son  as  the  natural 
object  of  bounty;  in  other  words,  no  person  is  a  natural  object  of 
the  testator's  bounty  unless  the  jury  says  he  is. 

The  instruction  given  by  the  trial  court  in  that  case  was  as 
follows : 

"When  a  woman  dies  leaving  a  son  surviving  her,  and  leaves  no  husband 
and  no  descendants  of  any  deceased  child  or  children,  the  law  would  recognise 
her  son  as  the  natural  object  of  her  bounty  when  she  executes  her  last  will 
and  testament,  and  if  without  reason  she  either  wholly  or  to  a  considerable 
extent  disinherits  such  child,  such  conduct  upon  the  testatrix's  part  becomes 
a  part  of  the  evidence  which  the  jury  trying  a  will  contest  have  the  right 
to  consider,  if  the  unsoundness  of  mind  of  such  testatrix  is  alleged  in  such 
contest" 

The  italicized  portion  of  the  above  instruction  was  held  error 
as  invading  the  province  of  the  jury.  Another  instruction  in  the 
case  gave  as  a  measure  of  testamentary  capacity,  intelligence  and 
reason  of  sufficient  strength  "to  know  .  .  .  the  number  and 
names  of  those  who  are  the  natural  objects  of  her  bounty."  The 
former  instruction,  it  will  be  seen,  attempts  to  define  the  meaning  of 
the  latter. 
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In  support  of  its  conclusion  the  court,  on  rehearing,  argues  as 
follows :  By  natural  object  is  not  meant  the  legal  object  recognized 
by  tiie  law  of  descent,  for  the  power  and  purpose  to  disregard  some 
canon  of  descent  is  necessarily  implied  in  the  making  of  any  will 
The  jury  is  to  determine  what  the  testator  might  have  reasonably 
been  expected  to  have  done  when  subject  to  no  influence  except 
that  of  nature,  with  its  own  rules  of  duty  and  justice.  If  the  jury 
find  that  the  testator  has  selected  objects  of  his  bounty  different 
from  those  designated  by  natural  laws,  such  fact,  involving  unnat- 
ural conduct,  may  be  considered  in  determining  his  sanity.  A  will 
is  not  necessarily  unnatural  because  it  discriminates  among  the 
heirs,  or  gives  the  property  to  strangers. 

The  two  dissenting  judges  must  have  found  considerable  fault 
with  this  reasoning.  In  the  first  place,  if  the  jury  are  to  be 
instructed  that  a  measure  of  the  testator's  capacity  to  niake  a  will  is 
a  mind  capable  of  knowing  the  "number  and  names  of  those  who 
are  the  natural  objects  of  his  bounty"  they  should  also  be  told  who 
those  objects  are.  An  india  rubber  yard-stick  is  a  sorry  tool  with 
which  to  measure  rights. 

But  there  is  a  worse  flaw  in  the  argument.  While  it  is  obviously 
true  that  it  may  be  perfectly  natural  in  some  cases  for  a  testator 
to  prefer  a  stranger  who  has  been  kind  to  him,  to  kin  who  have 
mistreated  him,  yet  the  assertion  that  such  stranger  is  the  natural 
object  of  his  bounty  for  the  purpose  of  testing  his  capacity  to  make 
a  will,  leads  at  once  into  difficulties. 

Suppose  some  stranger  to  the  blood  of  the  testator,  some  busi- 
ness associate,  his  housekeeper  perhaps,  who  has  shown  a  thousand 
kindnesses  to  the  testator,  and  who,  by  every  rule  of  decency  among 
men  that  is  known  to  juries,  should  be  remembered  and  repaid  in 
the  testator's  will,  is  not  mentioned  therein.  The  testator  forgot 
him  and  when  for  the  first  time  he  remembered  the  uncertainty  of 
life,  he  thought  only  of  wife  and  children,  "those  strong  knots  of 
love,"  and  left  everything  to  them.  Shall  we  say  such  will  is  "un- 
natural," "undutiful,"  "devoid  of  natural  duty  or  affection,"  and 
set  it  aside  because  the  testator  in  his  last  moments  forgot  him 
whom  a  jury  might  "naturally  suppose"  was  the  object  of  his 
bounty?  No,  of  course  not.  For  such  person,  for  the  purpose 
of  determining  testamentary  capacity  was  not  the  natural  object 
of  testator's  boimty,  although  it  would  have  been  perfectly  "natural" 
to  have  remembered  him  in  the  will. 

Suppose  the  same  testator  leaves  everything  to  his  three  chil- 
dren, B,  C,  and  D,  but  discriminates  against  D.  D  contests  probate 
on  the  ground  of  a  lack  of  testamentary  capacity.  In  such  a  case, 
could  D  introduce  evidence,  in  proof  of  incapacity,  that  his  father 
had  failed  to  remember  this  third  party  to  whose  kindness  his  father 
owed  everything?  •  Thfe  books  do  not  contain  a  case  where  sudi 
failure  to  recall  such  third  person  and  remember  his  deserts  when 
drawing  the  will,  was  allowed  as  proof  of  mental  incapacity.  In 
other  words,  the  law  does  not  recognize  third  parties,  however 
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meritorious  their  claims  might  be,  as  the  natural  objects  of  testa- 
tor's bounty  in  determining  testamentary  capacity. 

Again,  suppose  the  same  testator  left  everything  to  this  third 
party  to  whom  he,  in  fact,  owed  everything,  and  it  could  be  shown 
that  at  the  time  testator  drew  his  wiU,  his  mind  was  such  that  he 
did  not  know  who  his  children  were,  or  that  he  did  not  know  he 
had  any  children  to  whom,  we  will  assume,  he  owed  nothing.  Is 
there  any  question  that  such  a  will  would  be  set  aside?  And  why? 
Because  the  testator  did  not  have  mind  and  memory  sufficient  to 
recognize  the  "natural  objects  of  his  bounty." 

No,  there  are  insuperable  difficulties  to  recognizing  strangers 
to  the  blood  of  the  testator  as  the  natural  objects  of  his  bounty  for 
the  purpose  of  determining  testamentary  capacity.  If  such  third 
person  were  recognized  as  the  natural  object  of  his  bounty,  then  in 
all  logic,  if  he  is  "left  out,"  he  should  be  permitted  to  contest  the 
will,  set  it  aside,  and  share  in  the  estate  to  the  extent  to  which  a 
jury  may  think  he  is  equitably  entitled,  wills  and  testaments  and 
canons  of  descent  to  the  contrary  notwithstanding. 

It  will  not  do,  therefore,  to  include  a  stranger  to  the  blood  of 
testator  as  the  "natural  object  of  his  botmty"  in  the  sense  in  which 
those  words  are  used  in  the  definition  of  testamentary  capacity, 
however  natural  it  might  be,  under  some  cricumstances,  to  bequeath 
a  legacy  to  him.  TWs  at  once  limits  our  inquiry  to  family  and 
Mood.  But  it  is  at  once  apparent  that  both  family  and  blood  are 
too  broad.  "Family"  has  no  satisfactory  definition.  In  the  ordinary 
sense  it  means  those  living  under  a  single  roof,  and  presided  over 
by  a  single  head.  As  su(±i  it  may  include  servants,  die  traditional 
mother-in-law,  an  orphan  child  adopted  or  not,  and  others.  Ob- 
viously, it  is  not  required  that  the  testator  have  sufficient  intellect 
to  recall  all  members  of  this  group. 

Nor  does  "blood"  suffice.  For  "blood"  does  not  include  a 
husband  or  wife.  And  in  the  sense  of  "heirs  at  law,"  "kindred," 
or  "relatives,"  or  "those  whom  he  is  excluding  from  participation 
in  his  estate,"  the  term  requires  too  stringent  a  test.  For  example, 
in  McCarthy's  Will,  126  N.  Y.  S.  699,  testatrix's  heirs  at  law  were 
some  32  first  and  second  cousins  scattered  over  the  globe  from 
Cotmty  Down  to  Australia,  many  of  whom  she  had  never  seen  and 
perhaps  did  not  know  were  in  esse.  As  the  court  said  "the  natural 
objects  of  botmty  have  something  of  the  character  of  a  dissolving 
view." 

Circumstances  therefore  alter  cases.  Is  it  possible,  then,  to 
arrive  at  some  unalterable  principle  which  will  apply  in  every  case? 
It  seems  to  the  writer  that  such  a  principle  may  be  formulated  as 
follows:  That  the  natural  objects  of  his  bounty  whom  and  whose 
deserts  the  law  should  require  every  testator  to  have  in  mind  when 
he  draws  his  will  are  bairns  and  spouse,  or  grandchildren,  if  any 
there  be;  if  not,  parents,  and  failing  in  this,  then  such  other  of  his 
heirs  as  may  be  nearest  in  blood  and  the  obligations  of  friendship. 

The  jury  should,  of  course,  be  instructed  that  if  testator  had 
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sufficient  mentality  to  recognize  these  objects  of  his  bounty,  he 
has  a  perfect  right  to  discriminate  between  them,  for 

"Shall  my  father's  will  be  of  no  force 
''To  dispossess  that  child  which  is  not  his?" 

or  give  his  property  to  strangers,  and  no  one  can  question  the 
propriety  of  the  gift.  Subject  to  this  explanation,  however,  it  seems 
that  there  can  be  no  objection  to  requiring  testator  to  think  first 
of  wife  and  child  or  parents  before  bestowing  his  property  on 
strangers,  however  deserving  these  strangers  may  be.  Society  has 
a  right  to  say  that  a  father  shall  not  fail  to  recall  the  needs  of  an 
infant  motherless  child,  or  a  feeble-minded  daughter  unable  to  earn 
a  living  and  leave  her,  as  was  said  in  Meier  v,  Buchter,  94  S.  W. 
883,  "like  a  falling  autumn  leaf,  the  sport  of  every  ill  wind  that 
blows."  It  is  easy,  of  course,  to  say  that  in  such  an  extreme  case 
any  jury,  rusiicum  judicium,  would  set  aside  the  will.  But  this 
admits  the  force  of  the  argument, — ^that  such  child  was  a  natural 
object  of  the  father's  bounty,  not  only  because  it  "should  have  been" 
or  would  be  "naturally  supposed"  to  be  such  object,  but  also,  it 
seems  to  me,  because  as  a  matter  of  law,  it  was. 

In  fact,  there  is  much  to  be  said  in  favor  of  certain  restrictions 
in  testamentary  disposition  which  prevailed  in  that  elder  day  before 
the  ruthless  individualism  of  the  Manchester  school  of  philosophy 
which  has  been  at  once  the  glory  and  despair  of  our  civilization 
began  to  be  so  widely  recognized.  In  Glanville's  time,  1187,  for 
instance,  one  could  not  dispose  by  testament  of  more  than  one-half 
of  his  personality  li  either  wife  or  child  were  living,  or  more  than 
one-third  if  both  wife  and  child  survived.  In  Louisiana  and  Porto 
Rico,  following  the  Civil  law — ^and  here  it  may  be  remarked  that 
no  part  of  our  legal  structure  has  been  molded  by  the  Civil  law 
more  than  our  law  of  wills — children  and  their  descendants  are 
"forced  heirs,"  or  if  there  are  none,  then  the  testator's  parents. 
For  example,  the  testator  can  dispose  of  only  two-thirds  of  his 
property  if  he  has  one  child,  one-half  if  two  children,  one-third  if 
three.  Forced  heirs  can  be  disinherited  only  when  they  have 
wronged  the  testator  in  some  manner  and  the  testator  in  tiie  will 
must  state  what  the  grievance  was,  which  grievance  must  be  statu- 
tory. These  rules,  of  course,  date  back  to  the  Roman  law  which 
never  regarded  a  will  as  an  instrument  of  disherison,  but  rather  to 
be  used  when  there  was  no  family,  or  to  make  a  fairer  distribution 
than  their  rules  of  intestate  succession  gave.  Under  the  Roman 
law,  if  a  child  were  disinherited  he  had  his  remedy  in  the  querela 
inofficiosi  testamenti  or  "plaint  of  an  unduteous  will,"  which  gave 
him  his  inheritance,  not  as  a  matter  for  the  determination  of  a  jury, 
but  as  a  matter  of  law,  similar  to  the  "forced  heirs"  of  Louisiana. 
At  that  time  the  family,  not  the  individual,  was  the  unit  of  society. 
It  partook  of  the  nature  of  a  corporation  sole.  It  never  died.  The 
patriarch  was,  indeed,  invested  with  the  unvversitas  juris,  or  bundle 
of  rights  and  duties,  but  he  held  them,  not  in  his  own  right,  but  as 
trustee  or  guardian  for  his  family.    When  the  patriarch  died,  the 


Digitized  by 


Google 


COMMENT  ON  RECENT  CASES  2W 

family  lived  on  in  the  representative  capacity  of  the  heir,  upon 
whose  shoulders  the  father's  mantle  fell. 

Sprouts  from  these  old  roots  are  still  to  be  seen.  It  is  the  law 
in  nearly  all  the  states  that  the  widow  or  widower  cannot  be 
deprived  by  will  of  dower  or  curtesy,  or  their  equivalents.  Marriage 
or  the  birth  of  children  revokes  the  will,  unless  it  makes  provision 
for  these  contingencies.  In  one  state  at  least  a  child  not  provided 
for  in  the  will  takes  his  intestate  share,  unless  it  is  shown  that  the 
omission  was  intentional.  Restrictions  are  also  found  against  leav- 
ing more  than  a  certain  amount  to  a  mistress  or  illegitimate  child. 
The  source  of  title  also  in  some  cases  limits  the  power  of  testa- 
mentary disposition. 

These  restrictions  are  an  implied  acknowledgment  that  wife 
and  children  are  in  law,  as  well  as  in  fact,  the  natural  objects  of 
the  testator's  bounty. 

The  twentieth  century  may  not  see  fit  to  re-enact,  in  all  their 
rigidity,  the  restrictions  on  testamentary  disposition  of  the  civil  and 
early  common  law.  Yet  as  a  simple  and  just  test  of  a  "disposing 
memory,"  it  may  well  insist  on  a  mind  capable  of  recalling  the 
names,  the  needs  and  the  just  deserts  of  wife,  child,  and  parent, 
or  these  failing,  other  near  and  dear  relatives,  before  the  will  is 
drawn.  While  freely  recognizing  the  right  of  a  testator  to  do  with 
his  own  as  he  will,  the  law  can  scarcely  go  wrong,  especially  in  these 
dissolving  days,  in  safeguarding  by  any  proper  means  the  solidarity 
of  the  home  and  the  strengthening  of  family  ties. 

Samuel  B.  Pettengill. 
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Evolution  of  Law  Series — Select  Readings  on  the  Origin  and 
Development  of  Legal  Institutions.  Compiled  by  Albert 
•  Kocourek  and  Jcim  H.  Wigmore.  Boston:  Little,  Brown  and 
Company,  1915.  Volume  I.  Sources  of  Ancient  and  Primitive 
Law  (pp.  xvii,  702)  ;  and  Volume  II.  Primitive  and  Ancient 
Legal  Institutions  (pp.  xii,  704).  Volume  III.  Formative  In- 
fluences of  Legal  Envelopment     (To  follow.) 

These  volumes  are  of  the  greatest  value  to  the  student  of  law 
and  to  the  law  teacher.  They  should  also  be  of  interest  to  the 
practicing  lawyer,  unless  law  is  to  be,  not  a  science,  but  the  veriest 
mechanic^  trade.  Few  citations  indeed,  will  be  made  to  these 
volumes  by  trial  lawyers.  They  will  furnish  no  immediate  help  in 
winning  cases.  But  just  because  routine  work  will  lead  him  away 
from  the  study  of  the  evolution  of  the  law,  it  is  as  necessary  for  the 
so-called  practical  lawyer  to  have  some  grasp  of  the  problems  here 
presented  to  us,  as  it  is  for  the  teacher  of  law  or  for  the  student  of 
comparative  law. 

From  whatever  standpoint  we  study  law,  we  are  likely  to  be 
led  by  the  method  which  we  adopt,  into  making  such  selections 
and  omissions  as  prevent  us  from  understanding  its  real  nature  and 
function.  If  we  study  law  chiefly  from  the  historical  point  of  view, 
we  are  likely  to  think  of  our  Anglo-American  law  as  a  system  which 
was  evolved  by  ^e  King's  Courts  out  of  nothing  in  the  Twelfth  and 
Thirteenth  Centuries,  and  which  developed  until  the  Eighteenth 
Century,  or  the  early  part  of  the  Nineteenth  Century;  and  we  are 
likely  to  feel  that  we  are  studying  a  historical  development  which 
belongs  to  the  past,  and  in  which  the  present  and  future  have  no 
part.  If  we  begin  to  study  our  present  system  as  positive  law,  we 
are  likely  to  think  of  law  as  drawn  on  a  fiat  background  without 
perspective;  as  a  system  whose  doctrines  are  absolute,  positive 
and  a  part  of  the  natural  order.  If  we  attempt  to  value  law  f unc- 
tiondly,  and  to  test  it  by  the  way  in  which  it  actually  works  in  the 
Ufe  about  us,  we  are  likely  to  assume  that  a  knowledge  of  law  is 
intuitive  and  instinctive;  Uiat  any  one  can  extemporize  disjointed 
rules  which  meet  the  needs  of  society;  that  logic  and  S3rstem  are 
alike  unnecessary;  that  precedents  are  inherently  bad;  and  that 
nothing  can  be  learned  from  the  past.  This  latter  attitude  is  far 
more  likdy  to  be  that  of  the  layman,  than  of  one  who  has  studied  law, 
even  in  the  most  superficial  way.  Just  because  it  is  the  laynian's 
point  of  view,  and  because  it  may  become  the  popular  point  of 
view,  the  danger  to  the  orderly  development  of  our  law  is  so  much 
the  greater.  A  careful  study  of  the  sources  of  ancient  and  primitive 
law  and  of  the  views  of  ancient  and  primitive  legal  institutions, 
which  are  held  by  the  ablest  writers  and  thinkers  of  the  present 
time,  is  the  best  method  of  avoiding  the  mistake  of  judging  law  from 
one  viewpoint  alone.    It  enables  us  to  understand  that  continual 
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set  of  compromises  in  adjusting  the  tradition  of  the  dead  past  to  the 
imperative  needs  of  living  society,  of  which  the  administration  of 
justice  is  composed;  and  to  appreciate  that  continual  attempt  to 
plot  the  curve  of  the  path  of  the  law  and  to  anticipate  its  lines  of 
unmediate  development,  which  form  the  task  of  the  lawyer  who  is 
called  upon  to  solve  the  vital  questions  of  modem  life. 

The  collection  of  sources  of  primitive  and  ancient  law,  which  is 
found  in  the  first  volume,  is  the  second  attempt  to  place  before  the 
English  and  American  student  of  the  law  (who  too  often  cannot  or 
will  not  read  anything  about  law  that  is  not  written  in  English), 
the  original  documents  and  records,  and  the  traditions  whidi  far 
antedate  all  documents  and  records,  and  which  embody  the  orig- 
inal material  of  primitive  and  ancient  law,  the  basis  underly- 
ing all  developed  systems.  ^.....•^«— 

Much  of  the  material  in  Volume  I  was  already  accessible  m 
English,  but  only  to  those  who  could  make  use  of  the  few  great 
libraries  of  the  country.  It  is  here  brought  together  in  such  a 
form  and  in  such  compass  as  to  be  accessible  readily  to  any- 
one who  wishes  to  familiarize  himself  with  it.  The  first  part 
is  a  collection  of  extracts  from  general  literature  which 
refer  to  ancient  and  primitive  law  and  institutions,  including 
the  Iliad,  the  Cklyssey,  the  biographies  of  Theseus,  Romulus, 
Lycurgus,  Numa  Pompilius  and  Solon,  from  Plutarch's  Lives;  the 
accounts  of  Britain,  of  the  Druids,  and  of  the  Germans,  which 
are  found  in  the  Commentaries  of  Caesar;  theGermaniaof  Tactius; 
and  the  Njals  Saga.  The  second  part  is  a  collection  of  modem 
observations  of  retarded  peoples,  including  studies  of  the  native 
Australians,  the  Eskimos,  the  Seri  and  Wyandot  Indians,  and  of  the 
Kafir  and  Fanti  laws.  The  third  part  is  a  collection  of  ancient 
and  primitive  laws  and  codes,  including  the  Ancient  Accadian 
Laws,  the  Code  of  Hammurabi,  the  Pentateuch,  the  Edict  of 
Harmhab,  the  Laws  of  Gortyn,  the  Twelve  Tables,  the  Laws  of 
Manu,  the  Lex  Salica,  King  -^thelbirht's  Dooms,  and  the  Laws  of 
Howd  Dda.  The  fourth  part  consists  of  a  collection  of  Egyptian 
and  Babylonian  records  of  litigations,  the  Oration  of  Demosthenes 
against  Aristocrates ;  the  account  of  the  Sacramental  Action  found 
in  Gaius;  Cicero's  Oration  in  defense  of  Milo;  German  Formulae 
Liturgicae  in  use  at  Ordeals;  and  Egyptian,  Babylonian  and 
Assyrian  legal  documents,  including  wills  and  contracts. 

Much  of  the  material  in  the  second  volume  was  not  trans- 
lated into  English  before;  much  of  it  has  been  translated  by 
the  editors  themselves,  and,  as  in  the  case  of  the  first  volume, 
that  part  of  the  second  volume  which  was  available  in  English, 
could  be  read  only  by  those  who  had  access  to  the  great  libraries 
of  the  country.  The  introduction  includes  the  Evolution  of  Law 
by  Kohler;  Ethnological  Jurisprudence  by  Post;  the  Imitation 
Theory  by  Tarde,  and  the  criticism  thereof  by  Girard;  and  the 
Science  of  Universal  Comparative  Law  by  Del  Vecchio.  The  sub- 
jects of  Law  and  the  State,  Persons,  Things  and  Procedure  are 
discussed  in  extracts  from  De  Coulanges,  Kohler,  Maine,  Sohn\ 
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Koehne,  Somlo,  Wigmore,  Leist,  Collinet  and  Tarde;  and  many 
others  of  the  great  writers  upon  these  subjects.  We  have  here 
a  wonderful  selection,  from  widely  scattered  sources,  of  the  most 
scholarly  products  of  the  acute  intellects  that  have  attempted  to 
solve  the  great  problem  of  the  development  of  law.  At  the  same 
time,  valuable  as  the  second  volume  is,  it  is  the  first  volume  that 
should  be  read  if  it  were  necessary  to  take  one  and  to  leave  the  other. 
Valuable  as  is  the  discussion  of  the  existence  in  primitive  society 
of  a  rigid  and  highly  technical  procedure  tempered  by  frequent 
homicides  whenever  the  procedure  becomes  so  technical  as  to  prevent 
an  answer  on  the  merits,  or  whenever  the  answer  upon  the  merits 
is  unsatisfactory  to  die  party  who  seeks  this  method  of  review,  it  is 
better  to  read  in  the  Njals  Saga,  how  the  suits  for  cold  blooded 
murder  were  brought  to  naught  because  the  prosecutors  forgot  to 
challenge  'six  other  men'  so  that  three  twelves  and  a  half  judged 
when  three  twelves  only  ought  to  have  given  judgment;  and  of  the 
great  battle  at  the  Althing  that  followed.  Valuable  as  are  the  dis- 
cussions of  the  tendency  of  primitive  law  toward  retaliation  and 
penalties,  it  is  better  for  us  to  learn  these  facts  for  ourselves  from 
the  Code  of  Hammurabi,  the  Laws  of  Manu  and  the  Assyrian 
contracts.  iEthelbirht's  Dooms  give  us  a  table  of  payments  to  be 
made  in  compensation  for  injuries,  more  elaborate  than  the  work- 
men's compensation  act;  and  the  Code  of  Hammurabi  contains 
very  thorough  provisions  regulating  the  maximum  and  the  minimum 
wage.  The  treatment  of  impossibility  of  performance  and  of  the 
effect  of  unforeseen  difficulties  and  contingencies,  which  arise  after 
a  contract  is  made,  upon  its  performance,  is  far  more  elastic, 
though  less  certain,  in  the  Code  of  Hammurabi  than  it  is  in  the 
law  of  the  United  States  today.  No  abstract  statement  of  such 
tendencies  and  peculiarities  can  take  the  place  of  a  study,  at 
first  hand,  of  the  sources  of  primitive  law. 

Those  of  us  who  believe  that  the  case  should  be  the  primary 
basis  of  legal  study,  rather  than  the  text  book  or  the  legal  essay, 
will  feel  that  the  sources  which  are  found  in  the  first  volume  should 
be  read  and  studied  carefully,  as  the  editors  urge  us  to  do,  before 
the  comment  and  discussion  in  the  second  volume  is  read;  and  if 
time  suffices  for  but  one  volume,  it  should  be  the  first.  At  the  same 
time,  it  would  be  of  the  greatest  value  for  us  to  check  up  our  own 
ideas,  theories  and  explanations  by  comparing  them  with  the 
views  of  the  great  writers  and  teachers,  from  whose  work  are  taken 
the  extracts  which  are  found  in  the  second  volume.  Even  a  super- 
ficial reading  of  these  two  volumes  will  go  far  to  dispel  any  lingering 
belief  which  any  of  us  may  have,  that  our  common  law  theories  are  a 
part  of  the  order  of  the  universe;  or  even  that  a  comparative 
study  of  common  law  and  of  Roman  law  can  enable  us  to  formulate 
a  system  which  will  answer  the  problems  of  life  in  the  only  possible 
way.  On  the  contrary,  we  will  see  that  while  the  problems  which 
life  has  submitted  to  man  for  solution  are  essentially  the  same,  and 
differ  only  in  external  forms,  and  that  man,  whether  in  the  lowest 
depth  of  savagery  or  at  the  greatest  development  of  civilization, 
is  everywhere  a  being  of  substantially  the  same  physical  organiza- 
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tion,  in  much  the  same  environment,  and  swayed  eveiywhere  by  the 
same  passions  of  hunger  and  love  and  fear  and  hate,  the  actusd 
solutions  o^  the  problems  of  life  which  have  actually  been  given 
are  far  more  divergent  than  the  most  grotesque  imagination  could 
have  anticipated.  We  can  see  in  its  actual  operation  the  danger 
of  assuming  that  an  explanation  of  an  existing  legal  institution 
which  seems  to  us  from  our  standpoint  the  rational  one,  must  be 
the  true  one.  We  can  see  that  the  institutions  and  rules  and  theories 
which  once  fitted  into  the  existing  order  of  things,  as  the  logical  and 
inevitable  deduction  from  the  actual  premises,  may  be  left  stranded 
by  historical  development,  and  may  survive  long  after,  in  strict 
logic,  they  should  have  ceased  to  exist.  We  can  see  that  great  as  is 
the  danger  of  accepting  an  untrue  but  rational  explanation,  if 
given  by  one  of  our  contemporaries,  the  danger  is  far  greater  when 
the  rationalizing  explanation  was  given  centuries  ago  to  explain 
an  institution  or  a  doctrine  which  had  then  long  survived  its  reason 
for  existence.  Everyone  who  has  made  any  study  of  the  sources 
of  primitive  and  ancient  laws,  or  who  has  read  any  of  the  modem 
discussions  upon  the  subject,  will  wish  that  greater  emphasis  had 
been  put  upon  his  own  particular  hobbies  and  upon  his  pet  theories. 
No  two,  however,  would  probably  agree  upon  any  change  which 
might  be  made.  All  who  are  interested  in  the  study  of  law  can 
realize  the  great  need  of  such  a  work  as  this,  and  all  can  appreciate 
the  admirable  service  which  Professors  Kocourek  and  Wigmore  have 
done  for  the  real  advancement  of  the  study  of  legal  science.  We 
await  with  interest  and  anticipation  the  appearance  of  the  third 
volume. 

The  Ohio  State  University.  Wm.  Herbert  Page. 

Some  Old  Scots  Judges.    By  W.  Forbes  Gray.  New  York:    E.  P. 

Button,  and  Co.,  1915.    Pp.  xii,  317. 

"Some  Old  Scots  Judges,"  is  a  collection  of  short  biographies 
by  the  author,  of  twelve  judges,  who  sat  as  "Lords  of  Session"  or 
"Lords  of  Justiciary"  in  Scotland  in  llie  latter  half  of  the  Eighteenth 
Century  and  the  earlier  decades  of  the  Nineteenth.  The  series 
consists  of  Lord  Kamcs  (1696-1782)  ;  Lord  Monboddo  (1714-1799)  ; 
Lord  Gardenstone  (1721-1793)  ;  Lord  Braxfield  (1722-1799)  ;  Lord 
Hailes  (1726-1792)  ;  Lord  Eskgrove  (1729(  ?)-1804)  ;  Lord  Babnuto 
(1742-1824);  Lord  Newton  (1747-1811);  Lord  Hermand  (1743 
(?)-1827)  ;  Lord  Eldin  (1757-1832)  ;  Lord  JeflFrey  (1773-1850)  and 
Lord  Cockbum  (1779-1854). 

The  author  explains  the  object  of  the  book  in  the  following 
language: 

"To  present  an  adequate  picture,  by  means  of  anecdotes  and  contempo- 
rary testimony,  of  the  personalities  of  certain  old  Scots  judges  who  are  re- 
membered more  by  their  debt  to  adventitious  circumstances  than  by  their 
judicial  eminence.  The  twelve  senators  here  portrayed  widely  differed  in 
intellectual  and  moral  worth,  but  they  had  two  tiimgs  in  common—they 
were  all  Scotsmen,  and  thejr  were  all  men  of  marked  individuality.  To 
describe  them  merely  as  emment  lawyers  would  be  to  do  them  scant  jus- 
tice. They  were  lawyers,  and  a  great  deal  more.  Thev  are  interesting  to 
the  student  of  literature,  of  science,  of  art,  and,  above  aU,  of  human  nature. 
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Moreover,  the  manifold  activities  in  spheres  remote  from  the  law,  of  the 
earlier  members  of  the  group,  their  amazing  eccentricities,  and  their  still 
more  amazing  foibles  are  so  completely  at  variance  with  die  modem  con- 
ception of  those  holding  high  judicial  position,  that  one  marvels  how  such 
men  ever  found  their  way  to  the  bench.  Certainly  the  judges  here  depicted 
cannot  but  arouse  interest,  though  they  mav  not  always  excite  admiration. 
"In  the  spirit  of  Pope's  dictum,  that  'the  proper  study  of  mankind  is 
nun,'  I  have  essayed  the  task  of  elucidating  the  characters  of  these  extraor- 
dinary men,  most  of  whom  sat  on  the  judgment  seat  in  the  davs  when 
Scott  was  young.  I  have  attempted,  with  what  success  the  reader  must 
judge,  to  show  what  manner  of  men  those  old  Scots  jurisconsults  were — 
to  present  a  conspectus  of  their  philosophy  of  life.  Accordingly,  much 
space  is  devoted  to  setting  forth  their  ideas  and  ideals,  to  recording  their 
habits,  their  daily  walk  and  conversation,  their  studies,  their  recreations, 
their  manner  of  comporting  themselves  in  the  various  relationships  of  life. 
In  short,  every  effort  has  been  made  to  shed  as  much  light  as  possible  upon 
their  morals  and  their  manners,  their  wit  and  their  wisdom." 

Further  on  the  author  says : 

"I  think  it  will  be  generally  acknowledged,  however,  that  the  Scots 
judges  who  find  a  place  in  this  volume  were  all  men  of  commanding,  in 
some  cases  of  astounding,  personality,  and  that  their  life  and  work  wiU 
well  repay  study." 

Whether  their  life  and  work  "well  repay  study"  is  a  question 
of  point  of  view.  It  is  doubtful  whether  the  book  is  of  any  practical 
value  either  to  lawyers  or  laymen.  There  is  nothing  in  it  giving 
any  information  to  a  lawyer  which  would  be  useful  to  him  m  the 
practice  of  his  profession.  Indeed,  the  author  expressly  states  that 
this  is  not  the  object  of  the  work,  in  the  following  language: 
"These  pages  are  in  no  wise  made  to  explicate  or  estimate  judicial 
character  from  a  legal  standpoint."  There  is  no  recital  in  it  of 
character  or  achievement  which  could  be  termed  a  source  of 
inspiration  to  either  lawyer  or  layman.  For,  after  all,  the  value 
of  a  public  man  on  the  bench,  or  in  other  departments  of  government 
depends,  not  upon  his  social  graces,  nor  his  philosophical  or  historical 
research,  nor  his  knowledge  of  the  classics  or  literature  generally, 
nor  even  upon  his  education,  nor  even,  let  it  be  said,  upon  his 
honesty — it  depends  upon  his  words  and  deeds  in  behalf  of  just 
and  efficient  government,  of  a  larger,  fuller  liberty,  above  all,  of 
the  just  and  equitable  distribution  of  the  world's  goods — ^in  short, 
upon  the  degree  that  he  contributes  to  the  permanent  happiness  of 
tfie  people  whom  he  governs.  Education,  refinement,  and  tact 
undoubtedly  aid  the  public  servant  with  the  will  and  ability  to  labor 
for  a  richer  and  freer  life  for  the  people  of  a  nation  or  state,  but 
there  have  been  many  men  without  the  aforementioned  qualities  who 
have  rendered  lasting  services  in  the  cause  of  progress,  and  there 
have  been  many  with  those  qualities  who  have  hindered  it.  None 
of  the  men  in  the  book  contributed  to  human  happiness  or  human 
liberty,  with  the  exception  of  Cockbum,  and,  in  a  lesser  way, 
Gardenstone  and  Monboddo.    Of  Cockbum,  it  is  said : 

"*  *  *  law  reform  was  a  subject  which  interested  Cockbum  deeply. 
By  means  of  pamphlets,  and  articles  in  the  Edinburgh  Review,  he  strove 
incessantly  to  bring  about  improvements  in  the  administration  of  justice 
in  Scotland.     In  \&2  he  published  a  pamphlet  protesting  against  the  now 
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long-abolished  practice  which  permitted  the  judge  in  a  criminal  case  to 
select  the  jurymen.  Cockburn  also  urged  the  anomaly  of  the  Lord  Advo- 
cate's combination  of  the  functions  of  an  English  Home  Secretary  with 
those  of  an  English  Attorney-General,  a  view  which  Parliament  adopted 
some  sixty  years  later." 

He  was  also  active  in  arousing  public  attention  to  the  beauty  of 
Edinburgh — "that  fairest  of  all  British  cities  and  venerable  as  well 
as  fair" — to  the  fact  that  the  preservation  of  its  charms  was  of 
great  importance,  even  from  a  purely  useful  standpoint.  But  these 
were  the  only  lasting  services  of  even  one,  who  is,  perhaps,  tihe 
most  conspicuous  of  all  the  figures  mentioned  for  temperateness 
and  attainment.  Lord  Gardenstone  founded  a  village  upon  his 
estate,  "in  which  he  caused  a  line  of  streets  six  furlongs  in  length 
to  be  formed";  he  offered  land  on  extremely  favorable  terms  to 
induce  people  to  settle  in  his  village,  and  furnished  the  capital  for 
starting  various  industries  there.  Gardenstone  may  also  safdy  be 
claimed  as  the  pioneer  of  the  public  library  movement,  at  least  in 
Scotland,  founding  the  first  of  such  institutions  about  the  year  1765 
in  his  village  of  Lawrencekirk  and  called  by  him  The  Public  Library 
of  Lawrencekirk.  Monboddo  was  also  instrumental,  to  some  extent, 
in  getting  rid  of  the  law's  delay,  by  substituting  "hearing"  for 
"pleadings"  in  which  circumlocution  had  become  almost  a  fetish. 

From  the  standpoint  of  a  culture  which  is  measured  not  by. 
the  practical  usefulness  of  a  person's  knowledge  but  rather  by  his 
"study  of  mankind,"  the  quaint  and  interesting  information  contained 
in  Some  Old  Scots  Judges  is  important  to  either  a  lawyer  or  la3m:ian 
and  repays  reading.  The  reader  is  let  into  the  eccentricities  of 
Eskgrove  and  Balmuto,  the  foibles  of  Monboddo,  Gardenstone,  and 
Eldin,  the  cruelty  and  prejudices  of  Braxfield,  the  great  drinking 
capacity  of  Newton,  and  the  even  greater  capacity  in  that  respect 
of  Hermand;  and  in  contrast  with  the  numerous  stories  and 
anecdotes  on  these  matters,  he  may  read  others  showing  the  wide 
and  varied  intellectual  interests  and  the  boundless  intellectual  and 
practical  activity  of  Kames,  the  knowledge  of  Monboddo  in  the 
classics,  the  literary  insight  and  capacity  of  Jeffrey,  the  charm, 
distinction  and  general  ability  of  Cockburn.  Moreover,  Hailes  might 
be  a  model  of  proper,  high-grade  mediocrity  for  any  judge  of  tlie 
present  day. 

The  information  afforded  by  the  book  is  too  detailed  and 
discursive  to  be  adequately  reviewed  in  the  space  allotted  to  the 
reviewer.  It  is,  however,  interesting  to  learn  that  Kames,  though 
a  busy  judge,  phyed  an  important  part  in  the  literary  revival  which 
occurred  in  Sa)tland  in  the  middle  of  the  Eighteenth  Century,  and 
that  his  work,  "Elements  of  Criticism,"  running  into  three  volumes, 
was  regarded  by  Dugald  Stewart  as  "the  first  serious  attempt  to 
set  forth  the  metaphysical  principles  of  the  Fine  Arts,"  while  his 
"Sketches  of  the  History  of  Man"  foreshadowed  truths  of  physi- 
cal nature  which  have  since  been  recc^piized,  and  contains  the  germs 
of  doctrines  of  political  economy  which  were  afterwards  put  forth  by 
Adam  Smith  in  "The  Wealth  of  Nations."  And  the  life  of  Lord 
Jeffrey  assumes  special  interest  to  the  lawyer  or  layman  inclined 
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to  literary  research,  for  Jeffrey  was  not  only  an  able  and  temperate 
judge,  but  the  first  and  greatest  editor  of  the  Edinburgh  Review. 
He  combined  large  literary  and  judicial  labors,  and  not  his  least 
claim  to  fame  will  be  that  he  was  the  critic  of  Byron's  poetry,  who 
was  the  subject  of  that  poet's  phillipic  in  poetry,  called  "English 
Bards  and  Scotch  Reviewers." 

Again,  it  may  be  important,  from  the  cultural  standpoint  above 
noted,  that  Lord  Hailes  was  not  only  a  just  and  merciful  judge, 
but  a  historian  and  pamphleteer  who  could  successfully  dispute 
on  most  abstruse  historical  and  theological  questions  with  the 
author  of  "The  Decline  and  Fall  of  the  Roman  Empire,"'  and  that 
"probably  no  man  of  his  time  exploded  more  fallacies,  brushed  away 
more  cobwebs  of  fictitious  history,  dealt  more  stinging  blows  at 
hoary  tradition.  He  was  a  terror  to  evil-doers  in  Sie  literary  as 
well  as  in  the  criminal  sense." 

Important  or  not,  in  this  busy,  practical  age,  judges  of  the  type 
of  Jeffrey,  Hailes,  Cockbum,  and  Kames,  men  combining  great 
judicial  ability  and  industry  with  literary  and  cultural  endowments, 
are  practically  extinct.  The  administration  of  the  law  today  requires 
die  business-like,  specialist  t3rpe  of  legal  administrator.  But  it  is 
also  true  that  present  conditions  would  not  permit  of  such  picturesque, 
unconventional,  and  often  vicious  figures  as  others  of  the  judges 
.  described.  Modem  judges  have  their  eccentricities  and  foibles,  but 
they  are  of  necessity  diluted  by  the  sobriety  and  conventionality 
imposed  by  a  democracy.  The  drinking  prowess  of  Newton  and 
Hermand  has  been  referred  to,  but  a  reader  of  a  review,  instead 
of  the  book,  could  hardly  be  prepared,  bv  the  example  of  the  conduct 
of  judges  today,  for  this  summary  of  the  habits  of  Newton  and 
Hermand : 

"By  a  strange  irony»  his  (Hermand's)  reputation  as  a  judge  is  over- 
shadowed by  his  reputation  as  a  toper.  Newton  and  Hermand  were  great 
'cronies/  and  had  many  convivial  meetings  together,  but  Newton,  as  has 
been  shown,  was  an  able  judge  and  an  admirable  lawyer,  as  well  as  a  noted 
drinker.  Hermand,  on  the  other  hand,  did  not  sustain  the  dual  reputation. 
Incredible  though  it  may  appear,  he  is  remembered  more  by  his  bacchan- 
alian performances  than  by  his  labors  on  the  bench. 

"G)ckbum,  who  married  one  of  Hermand's  nieces,  and  had  therefore 
good  reasons  for  minimizing,  if  not  screening  his  foibles,  is  even  constrained 
to  admit  that  this  crazy  judge  'acted  in  more  of  the  severest  scenes  of  old 
Scotch  drinking  than  any  man  at  last  living.'  What  has  been  said  of  Lord 
Newton's  predilection  for  card-playing  might  also  with  equal  truth  be  said 
of  Hermand's  filial  devotion  to  Bacchus:  Drink  was  his  profession,  and 
the  law  only  his  amusement.  To  quote  again  his  candid  relative:  'Com- 
monplace topers  think  drinking  a  pleasure;  but  with  Hermand  it  was  a 
virtue.'  In  his  view  there  was  something  wrong  with  the  man  who  dared 
to  set  limits  to  his  capacity  for  bacchanalian  enjoyment  A  person  who 
could  not,  or  would  not,  drink  whole-heartedly,  was  a  person  to  be  shunned 
by  all  who  were  concerned  about  the  maintenance  of  human  fellowship." 

Of  Lord  Eskgrove,  the  following  appears : 

"Cockbum  has  drawn  an  amusing  picture  of  the  ordeal  which  awaited 
the  unfortunate  juror  summoned  to  attend  his  lordship's  court  Often 
have  I  gone  back  to  the  court  at  midnight,  and  found  Eskgrove,  whom  I 
had  left  mumbling  hours  before,  still  going  on,  with  the  smoky,  unsnuffed 
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tallow  candles  in  greasy  tin  candlesticks,  and  the  poor  despairing  jury- 
men, most  of  the  audience  having  retired  or  being  asleep;  the  wagging  of 
his  lordship's  nose  and  chin  being  the  chief  signs  that  he  was  still  'charg- 
ing*." 

The  author  begins  his  biography  of  Lord  Braxfield  in  the 
following  language: 

"To  Lord  Braxfield  belongs  the  unenviable  reputation  of  being  the  most 
execrated  judge  in  the  annals  of  Scottish  jurisprudence.  Even  Lord  Ad- 
vocate Mackenzie,  whose  cruelty  to  the  Covenanters  earned  him  the  sobri- 
quet of  'Bluidy  Mackenzie/  was  a  scholar,  poet,  and,  some  say,  a  gjentleman; 
but  the  most  ardent  apologist  for  Braxfield  is  compelled  to  admit  that  his 
good  qualities  are  not  easily  discoverable." 

The  incidents  related  in  the  biography  of  Braxfield  bear  out 
this  thesis  of  the  biographer.  He  was  tyrannical,  cruel,  coarse,  and 
a  bully.  However,  if  he  was  the  latter,  he  was  certainly  bullied  in 
return.  The  following  is  a  report  of  a  scene  in  the  trial  of  Maurice 
Margarot,  a  political  prisoner,  tried  before  Braxfield  in  1794: 

"Margarot  Now,  my  lord,  comes  a  very  delicate  matter  indeed.  I 
mean  to  call  upon  my  Lord  Justice-Clerk;  and  I  hope  that  the  questions 
and  the  answers  will  be  given  in  the  most  solemn  manner.  I  have  received 
a  piece  of  information  which  I  shall  lay  before  the  court  in  the  course  of 
my  questions.    First,  my  lord,  are  you  on  oath? 

Braxfield.  State  your  questions,  and  I  will  tell  you  whether  I  wiU 
answer  them  or  not    If  they  are  proper  questions,  I  will  answer  them. 

Margarot.  Did  you  dine  at  Mr.  Rochead's  at  Inverlieth  in  the  course 
of  last  week? 

Braxfield.    And  what  have  you  to  do  witii  that,  sir? 

Margarot.    Did  any  conversation  take  place  with  regard  to  my  trial? 

Braxfield.    Go  on,  sirl 

Margarot.  Did  you  use  these  words :  *What  should  you  think  of  giv- 
ing him  (Margarot)  a  hundred  lashes  together  with  Botany  Bay,'  or  words 
to  that  effect? 

Braxfield.    Go  on.    Put  your  questions  if  you  have  any  more. 

Margarot.  Did  any  person— did  a  lady  say  to  you  that  the  mob  would 
not  allow  you  to  whip  me?  And,  my  lord,  did  you  not  say  that  the  mob 
would  be  the  better  for  losing  a  little  blood?  These  are  the  questions,  my 
lord,  that  I  wish  to  put  to  you  at  present  in  the  presence  of  the  court  Deny 
them,  or  adcnowledge  them." 

In  another  criminal  case  tried  before  him,  Jdm  Clerk,  after- 
wards Lord  Eldin  (not  Lord  Eldon,  the  English  Chancellor)  was 
counsel  for  the  prisoner  and  the  author  relates  what  occurred,  in 
the  following  language: 

"With  this  young  and  brilliant  advocate,  Braxfield  had  sever^  en- 
counters. Qerk,  it  must  be  confessed,  was  rash  and  pugnacious,  and  just 
the  type  of  man  to  ruffle  the  not  too  equable  temper  of  the  Lord  JusUce- 
Qerk.  In  the  first  encounter  Qerk  did  not  figure  well.  In  language  not 
very  respectful,  he  charged  the  court  with  admitting  improper  evidence.  He 
was,  of  course,  reproved,  but  he  persisted  in  impugning  the  judgment  of 
the  court,  and  in  asserting  that  the  jury  were  to  judge  of  the  law  as  well 
as  the  facts.  'Sir,  I  tell  you,'  exclaimed  the  infuriated  Braxfield,  that  the 
jury  have  nothing  to  do  with  the  law,  but  to  take  it  simpliciter  from  me. 
That  I  deny,'  was  Qerk's  insolent  answer.  The  court  was  mdignant,  but 
Qerk  held  his  ground,  and  once  more  affirmed  that  the  jurors  were  judges 
of  the  whole  case.  *You  are  talking  nonsense,  sir,'  roared  Braxfield.  My 
lord,  you  had  better  not  snub  me  in  this  way,'  was  the  instant  reply,  where- 
upon  his  lordship  merely  said,  'Proceed— gang  on,   sir.      There  foUowed 
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• 
more  interruptions,  and  a  tactful  counsel  would  certainly  have  been  more 
deferential,  but  Clerk  never  believed  that  discretion  is  the  better  part  of 
valour.  So  he  went  on:  'Gentlemen  of  the  jury,  I  was  just  saying  to  vou, 
when  this  outbreak  on  the  bench  occurred,  that  you  were  the  judges  of  the 
law  and  of  the  facts  in  this  case'  Braxfield:  'We  cannot  tolerate  this.  sir. 
It  is  an  indignity  to  this  High  Court — a  very  gross  indignity,  deserving  of 
the  severest  reprobation.'  But  Clerk  would  either  address  the  jury  in  his 
own  way,  or  not  speak  at  all.  Whereupon  the  Lord  Justice-Clerk  called 
upon  the  counsel  for  the  prisoner,  Brodie,  to  proceed  with  his  address;  but 
the  latter  shook  his  head,  as  if  declining  to  do  so.  The  climax  had  now 
been  reached.  Braxfield  was  about  to  charge  the  jury  when  Qerk,  start- 
ing to  his  feet,  and  raising  a  defiant  fist  to  the  bench,  shouted,  'Hang  my 
client  if  you  daur,  my  lord,  without  hearing  me  in  his  defence  1'  These 
words  produced  a  great  sensation,  and  the  judges  immediately  retired  to 
hold  a  consultation.  On  returning  to  the  court,  the  Lord  Justice-Qerk  re- 
quested Clerk  to  resume  his  speech,  which  he  did  without  further  inter- 
ruption." 

The  opinion  may  be  safely  advanced  that  a  judge  on  the  bench 
today  would  severely  punish  such  conduct  either  of  prisoner  or 
counsel.  The  most  reasonable  explanation  for  the  passing  over  of 
such  occurrences  by  Braxfield  is  their  usualness.  In  passing,  it  is 
worthy  of  note  that  this  advocate,  Clerk,  over  a  hundred  years  ago 
had  a  professional  income  for  twenty  years  of  not  less  than  five 
thousand  pounds  a  year.  How  many  of  the  bar  today  can  produce 
a  professional  income  of  twenty-five  thousand  dollars  a  year? 

Mr.  Gray  does  not  make  heroes  of  his  characters,  as  have  so 
many  biographers,  consciously  or  unconsciously.  He  has  there- 
fore succeeded  in  showing  us  just  "what  manner  of  men  those 
old  Scots  jurisconsults  were,"  as  he  set  out  to  do.  His  style  is 
lucid,  unaffected,  and  leisurely.  "Some  Old  Scots  Judges"  has  a 
place  in  the  library  of  the  lawyer  with  plenty  of  money  and  leisure, 
or  of  the  layman  with  antiquarian  propensities. 

Chicago.  Abram  E.  Adelman. 
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THE   CORRELATION    OF   WORK    FOR 

HIGHER   DEGREES   IN  GRADUATE 

SCHOOLS  AND  LAW  SCHOOLS^ 

By  Ernst  Freund" 

The  relation  of  the  study  of  law  to  other  university  studies 
has  in  the  past  been  considered  mainly  from  one  aspect  which  has 
presented  little  difficulty.  It  is  generally  recognized  that  a  lawyer 
is  better  prepared  for  his  life  work  and  is  likely  to  obtain  a  broader 
view  of  legal  principles  if  he  brings  to  his  profession  some  educa- 
tion in  political  economy,  sociology,  and  political  science.  College 
courses  in  these  fields  are  therefore  recommended  for  pre-legal 
training,  and  are  freely  taken  by  students  expecting  to  enter  the 
law  school.  Work  of  this  kind  is  chiefly  undergraduate,  and  does 
not  affect  the  relation  of  the  law  school  to  the  graduate  school. 

In  entering  upon  a  discussion  of  the  correlation  of  work  for 
higher  degrees  in  the  law  and  graduate  schools,  it  is  first  of  all 
important  to  understand  the  conditions  with  reference  to  advanced 
work  and  the  corresponding  degrees  found  in  American  law  schools 
at  the  present  moment. 

Recent  advances  in  law  school  standards,  either  requiring  a  col- 
lege degree  as  a  prerequisite  for  a  law  degree  or  recognizing  a 
previous  college  degree  by  the  bestowal  of  a  higher  than  the  ordinary 
law  d^^ree  have  not  changed  the  strictly  vocational  character  of 
law  school  studies. 

In  1902  when  the  law  school  of  the  University  of  Chicago  was 
established,  the  thought  that  law  work  done  by  college  graduates 
was  deserving  of  the  same  recognition  as  other  graduate  work 
led  to  the  introduction  of  the  J.  D.  degree,  which  has  since  been 

1.  A  paper  presented  at  the  meeting  of  the  Association  of  American 
Universities  at  Worcester,  Mass.,  Nov.  11,  1916. 

2.  Professor  of  Law,  University  of  Chicago. 
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adopted  on  the  same  basis  by  California,  Leland  Stanford,  Jr., 
Michigan,  and  New  York  University.  To  some  extent  the  appro- 
priateness of  the  doctor's  degree  was  also  supported  by  the  argu- 
ment that  the  study  of  law  on  the  basis  of  cases  is  a  form  of  re- 
search; but  in  opposition  to  this  contention  it  is  insisted  that  it  is 
not  the  mere  use  of  original  sources,  but  the  independent  discovery, 
collation,  and  sifting  of  source  material  which  in  the  graduate 
school  constitutes  the  title  to  the  doctorate,  and  that  the  only  cor- 
responding work  in  law  schools — brief  writing  for  moot  courts  or 
practice  courses,  or  note  writing  for  law  reviews — is  of  too  limited 
a  scope  to  be  reckoned  as  the  equivalent  of  a  thesis.  The  bestowal 
of  the  doctor's  degree  in  law  upon  the  basis  of  purely  vocational 
training  (although  to  some  extent  supported  by  European  pre- 
cedents) has  therefore  met  with  a  certain  amount  of  criticism,  and 
some  of  the  foremost  university  law  schools  have  refused  to  adopt 
it.  In  any  event  it  must  be  recognized  that  the  J.  D.  degree  of 
this  type  and  the  Ph.  D.  degree  represent  work  of  such  different 
character  that  it  would  serve  little  purpose  to  discuss  the  question 
of  correlation.  We  may  justly  claim  for  the  best  law  schools  with 
purely  vocational  instruction  a  high  and  useful  fimction  well  per- 
formed, but  that  function  is  not  the  stimulation  or  direction  of  in- 
dependent research  with  the  view  to  the  advancement  of  knowledge. 

It  would  be  otherwise  if  the  law  school  curriculimi  made  pro- 
vision and  gave  opportunity  for  serious  investigative  work  on  the 
part  of  students. 

The  preparation  of  a  thesis  figures  as  a  matter  of  fact  in  the 
announcements  of  a  few  law  schools  as  a  part  requirement  for  the 
regular  degree,  notably  in  California  and  Wisconsin,  at  one  time 
also  in  Michigan.  Nowhere,  however,  is  this  thesis  required  to  be 
printed,  nor  does  its  position  in  relation  to  the  entire  course  seem 
to  rise  very  much  above  the  level  of  a  superior  grade  of  term  paper. 
It  certainly  does  not  correspond  to  the  place  of  the  doctor's  thesis  in 
graduate  work.  There  is  a  prevailing  conviction  that  the  entire 
period  of  the  three  years'  residence  is  needed  to  do  even  bare  justice 
to  the  field  of  taught  law  that  the  law  school  offers.  In  other  words, 
there  is  no  present  inclination  to  abate  strictly  professional  in  favor 
of  research  work,  even  if  this  policy  should  entail  the  relinquish- 
ment of  the  claim  to  the  doctor's  degree  in  law. 

It  is  possible  to  save  the  integrity  of  the  professional  curricu- 
lum by  offering  opportunity  for  research  work  after  the  complefion 
of  the  regular  course.    In  a  very  informal  way  this  has  been  done 
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in  Pennsylvania  since  1907.  The  law  school  announces,  without 
any  further  specification,  a  graduate  course  for  the  writing  of  a 
thesis  under  the  direction  of  the  faculty,  a  single  fee  of  $100  being 
charged  for  a  course  of  one  or  more  scholastic  years.  Northwest- 
em  began  to  offer  a  fourth  year  in  1908,  requiring  a  thesis  upon 
some  phase  of  local  law  worthy  of  publication  in  the  Illinois  Law 
Review  ;  Harvard  introduced  the  fourth  year  in  1910,  Michigan  in 
1915.  Fourth-year  work  is  also  provided  for  in  Columbia,  Yale, 
and  Boston,  and  New  York  University  announces  that  it  is  pre- 
pared to  offer  it. 

Pennsylvania,  Northwestern,  and  Columbia  recognize  this  work 
by  a  master's  degree  in  law ;  Harvard  by  a  doctor's  degree ;  Michigan 
holds  out  the  two  degrees  in  the  alternative.  Neither  Harvard  nor 
Michigan  requires  a  dissertation,  and  while  the  other  schools  demand 
a  thesis  or  essay,  only  Pennsylvania  and  Northwestern  seem  to 
make  provision  for  its  being  printed.  It  has  been  admitted  in 
Columbia  that  the  arrangement  for  the  master's  degree  does  not 
work  satisfactorily,  and  the  introduction  of  the  doctor's  degree  has 
been  strongly  recommended  by  a  committee  of  the  faculty,  though 
so  far  without  success. 

In  order  to  judge  of  the  possibilities  of  correlation,  it  is  neces- 
sary to  scrutinize  somewhat  closely  the  tendencies  of  the  new 
graduate  work  in  law.  If  its  hope  lay  in  the  intensification  of  the 
work  done  in  the  professional  school,  i.  e.  in  carrying  to  a  more 
advanced  stage  the  case  work  of  the  traditional  type,  we  should 
expect  a  prominent  place  in  the  graduate  course  to  b^  given  to 
research  in  common  law  problems,  with  strong  emphasis  upon  the 
production  of  a  dissertation.  But  this  is  the  case  only  in  Pennsyl- 
vania and  Northwestern,  while,  on  the  other  hand.  Harvard  and 
Michigan  have  no  thesis  requirement  at  all,  and  nowhere  do  we  find 
the  mention  of  specific  common  law  topics  or  subjects  for  graduate 
courses,  although  the  common  law.  offers  abundant  material  for 
dogmatic  research. 

The  subjects  which  dominate  the  fourth-year  course  are  out- 
side of  the  ordinary  field  of  professional  studies  and  relate  to  public 
and  international  law,  legal  history  and  foreign  law,  jurisprudence, 
and  legislative  problems.  Among  the  courses  announced  we  find 
the  following:  theory  of  law  and  legislation,  province  of  written 
and  unwritten  law,  problems  of  law  reform;  Roman  law,  civil  law 
and  modem  codes;  introduction  to  comparative  law;  procedural 
reform;  penal  legislation  and  administration;  theory  and  practice 
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of  legislation;  problems  of  contemporary  legislation;  analytical 
jurisprudence;  philosophy  of  law;  and  Anglo-American  l^;al 
history.  We  need  only  place  in  juxtaposition  a  list  of  the  usual 
law  school  courses:  contracts;  torts;  trusts;  wills;  pleading;  evi- 
dence; corporations;  partnerships;  suretyship;  mortgages,  insur- 
ance, etc,  to  realize  that  the  usual  order  is  reversed  in  law;  it  is 
the  non-graduate  work  which  is  specialized  and  intensive,  while 
many  graduate  courses  are  of  the  most  general  description,  being 
apparentiy  intended  to  introduce  the  student  to  phases  of  juristic 
thought  and  source  material  with  which  his  professional  studies 
have  left  him  entirely  unacquainted. 

This  character  of  graduate  courses  becomes  especially  striking 
when  we  compare  it  with  the  pronounced  policy  of  law  school  in- 
struction in  favor  ot  rigorous  and  intensive  mental  discipline,  which 
has  barred  from  most  schools  even  an  elementary  introductory 
course,  because  it  is  believed  that  such  a  course  would  not  be 
capable  of  severe  and  exacting  treatment  While  a  relaxation  of 
this  policy  in  the  case  of  advanced  students  only  need  not  inspire 
serious  apprehension,  yet  the  majority  of  the  new  graduate  courses 
seem  to  have  been  and  to  be  still  looked  upon  with  some  doubt 
and  misgiving,  and  it  was  perhaps  a  consequence  of  this  skeptical 
attitude  that  when  the  fourth-year  course  was  introduced  in  Har- 
vard, the  dean's  report  failed  to  make  any  mention  of  the  fact 

Analyzing  the  new  graduate  law  work  somewhat  further,  we 
may  distinguish  in  it  three  main  objects:  first,  the  extension  of 
the  traditional  type  of  work  by  including  phases  of  public  law  not 
previously  treated  by  a  number  of  schools,  particularly  administra- 
tive and  international  law;  second,  a  sort  of  higher  criticism  of 
the  common  law  on  the  basis  of  historical  and  comparative  juris- 
prudence, which  may  be  supposed  to  be  the  ultimate  aim  of  the 
courses  in  legal  history  and  Roman  law,  and  the  direct  aim  of 
the  courses  in  jurisprudence ;  and  third,  an  entirely  new  attempt  to 
take  up  constructive  problems  of  legislation  and  law  reform. 

It  is  a  noteworthy  fact  directly  bearing  upon  the  problem  now 
under  discussion  that  nearly  the  entire  fourth-year  law  program 
had  been  anticipated  in  several  tmiversities  by  schools  or  depart- 
ments of  political  science,  and  their  experience  with  this  work 
should  not  be  neglected. 

The  fact  that  courses  in  jurisprudence  and  Roman  law  were 
given  in  the  name  of  political  science  undoubtedly  tended  to  dis- 
credit them  with  law  students ;  to  other  than  advanced  law  students 
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they  were  given  at  a  considerable  disadvantage,  and  intensive  re- 
search work  could  be  thought  of  in  only  very  exceptional  cases.  The 
opinion  has  been  expressed  that  a  more  intimate  connection  with  the 
law  school,  and  the  bestowal  of  a  law  degree,  will  be  necessary  to 
produce  satisfactory  results  with  this  kind  of  work.  A  greater 
measure  of  success  in  the  fourth  year  of  the  law  school  may  well 
be  looked  forward  to;  but  for  original  work  in  legal  history,  the 
training,  equipment,  and  special  gifts  of  the  historian  are  needed 
more  than  those  of  the  lawyer  or  jurist;  and  the  decline  of  the 
study  of  the  Roman  law  in  German  universities  since  the  introduc- 
tion of  the  civil  code  does  not  seem  to  promise  well  for  the  future 
of  that  study,  which  seems  destined  to  fall  into  the  hands  of  clas- 
sical scholars.  As  far  as  continental  law  is  concerned,  it  would  be 
strange  if,  with  modem  facilities  for  travel  under  normal  condi- 
tions, a  student  desiring  to  take  up  the  thorough  study  of  some 
branch  of  French  or  German  law  should  not  prefer  to  pursue  his 
studies  abroad. 

In  view  of  these  conditions  it  is  doubtful  whether  the  char- 
acter of  the  instruction  in  this  phase  of  fourth-year  law  work  will 
be  fundamentally  different  from  what  it  has  been  in  the  past  in 
departments  of  political  science,  although  it  may  be  expected  to 
become  more  profitable  if  taken  with  a  background  of  three  years 
of  common  law. 

In  undertaking  to  teach  public  law,  departments  of  political 
science  were  favored  by  the  fact  that  there  was  a  certain  demand 
for  such  instruction  in  the  law  schools.  As  early  as  1891  Columbia 
recognized  public  law  courses  for  credit  toward  the  law  degree. 
Constitutional  law  was  commonly  treated  as  a  regular  law  school 
course,  but  other  public  law  subjects  were  first  taught  by  men  pri- 
marily connected  with  political  science.  International  law  still 
stands  to  a  considerable  extent  outside  of  the  law  school,  and  Har- 
vard Law  School  even  now  admits  it  only  with  the  addition  to  the 
title  "as  administered  by  the  courts,"  thus  saving  the  law  course 
from  profanation.  The  subject  of  administrative  law  was  developed 
in  a  school  of  political  science,  and  that  of  municipal  corporations 
was  at  least  first  taught  there. 

However,  the  more  favorable  the  attitude  of  the  law  school 
was  to  these  subjects,  the  more  they  tended  to  become  pure  law 
school  subjects.  This  was  due  both  to  the  fact  that  the  law  school 
furnished  the  larger  and  more  responsive  constituency,  and  to  the 
necessity    of    founding    all    further  work  in  public  law  upon  a 
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thorough  knowledge  of  its  common  law  status ;  but  incidentally  the 
evolution  of  these  courses  testifies  to  the  absorbing  and  overmaster- 
ing interest  of  the  judicial  aspect  of  any  branch  of  law  that  is  ad- 
ministered by  the  courts.  Either  the  political  science  side  of  the 
subject  suffered  by  the  emphasizing  of  the  legal  side,  as  in  the  case 
of  administrative  law,  or  the  two  sides  became  practically  divorced 
as  in  the  case  of  municipal  government  and  municipal  corporations. 
It  was  undoubtedly  the  subordinate  place  of  the  judicial  side  of 
international  law  which  made  it  possible  to  maintain  a  fair  balance 
between  the  law  and  political  science  of  that  subject. 

While  thus  public  law  by  being  admitted  into  the  regular  law 
curriculum  tends  to  be  assimilated  in  character  and  method  of 
treatment  to  other  common  law  subjects,  and  problems  of  organiza- 
tion and  constitutional  relations  fall  to  departments  of  government 
and  political  science,  this  division  leaves  no  room  for  the  construc- 
tive aspect  of  public  law  on  its  legal  side.  In  this  respect  public 
law  shares  the  fate  of  private  law,  the  constructive  problems  of 
which  likewise  lack  systematic  treatment,  while  principles  of  crimi- 
nal legislation  become  more  and  more  the  subject  of  scientific  in- 
vestigation. 

When  we  speak  of  law  reform,  we  have  in  mind  all  the  inquiry 
and  agitation  that  is  directed  to  the  more  perfect  realization  of 
justice  in  its  relation  to  legal  rights  and  remedies.  Problems  of 
law  reform  can  be  effectually  approached  only  upon  a  basis  of 
thorough  familiarity  with  the  common  law,  and  constitute  a  field 
of  endeavor  in  which  lawyers  hold  undisputed  sway;  it  seems  there- 
fore to  be  believed  that  the  ordinary  professional  training  of  the 
lawyer  is  an  adequate  preparation  for  their  solution,  and  if  legisla- 
tion on  legal  subjects  has  in  the  past  been  often  defective  and  dis- 
appointing this  is  apt  to  be  ascribed  to  lack  of  competent  profes- 
sional advice. 

The  fact,  however,  is  that  principles  of  common  law  or  equity 
furnish  by  no  means  adequate  guidance  to  needed  readjustments  of 
legal  relations,  and  that  legislation  has  often  had  to  do  pioneer  work 
without  the  aid  of  any  preliminary  scientific  work. 

Legislative  thought  has  thus  become  a  constructive  factor  in 
American  jurisprudence  which,  however  inferior  to  judicial  thought 
ill  juristic  scholarship  and  technique,  cannot  be  safely  ignored  by 
legal  science.  Yet  American  law  schools  practically  treat  legisla- 
tion (except  as  a  subject  of  judicial  interpretation)  as  a  negligible 
quantity.    And  still  less  do  they  consider  it  their  business  to  treat 
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systematically  of  the  principles  by  which  future  legislation  should 
be  guided.  This  is  a  direct  consequence  of  the  exclusive  devotion 
of  law  school  instruction  to  the  training  of  practitioners  in  court; 
legislative  problems  are  not  possible  subjects  of  discussion  in  the 
court-room,  and  therefore  not  appropriate  subjects  of  class-room 
discussion  in  the  law  school.  The  exclusively  vocational  character 
of  the  law  school  has  thus  been  responsible  for  the  serious  neglect 
of  an  important  aspect  of  legal  science. 

Under  these  circumstances  the  appearance  in  the  graduate  law 
curriculum  of  courses  in  legislation  and  law  reform  promises  to 
be  of  special  significance.  This  may  not  be  fully  realized  even  by 
those  who  offer  them,  for  there  has  been  so  far  little  intimation 
of  the  precise  scope  and  purpose  of  these  courses.  In  some  cases 
there  is  a  special  reference  to  procedural  reform  and  criminal 
legislation,  these  being  the  subjects  in  which  the  greatest  amount 
of  systematic  thought  has  been  given  to  law  reform  and  principles 
of  legislation.  It  is  reasonably  certain  that  in  course  of  time  such 
problems  as  liability,  the  protection  of  purchasers  and  creditors, 
settled  and  conmiunity  interests  in  property,  form  and  informality 
in  legal  acts,  or — in  public  law — discretion,  compensation,  penalties, 
methods  of  control,  and  methods  of  enforcement,  will  be  scien- 
tifically studied  with  a  view  to  discovering  definite  and  demonstrable 
working  principles  of  legislation,  to  be  substituted  for  the  prevailing 
fashion  of  reaching  legislative  decisions  on  controverted  questions 
of  legal  policy  on  the  basis  of  conjectural  impressions  and  forecasts. 
Such  a  result  may  not  be  in  all  cases  attainable,  but  in  the  mere 
adoption  of  new  methods  of  inquiry  and  new  standards  of  judg- 
ment there  will  be  a  gain. 

Judicial  decisions,  instead  of  absolutely  dominating  legal 
thought,  will  be  subjected  to  a  more  detached  criticism,  and  may 
have  to  take  their  place  as  mere  expressions  of  prevailing  legal  ideas 
and  as  factors  in  the  production  of  social  reactions  which  must  fur- 
nish the  ultimate  standards  of  law.  Legislative  thought  will  count 
as  no  less  legitimate  a  subject  of  study  than  judicial  thought,  and 
both  the  history  of  legislation  and  the  history  of  its  judicial  inter- 
pretation, administration,  and  enforcement  will  serve  to  shift  the 
emphasis  in  the  consideration  of  legal  rules  from  correctness  and 
authoritative  sanction  of  theory  to  the  justice  and  effectiveness  of 
their  operation.  It  will  be  realized  that  courts  must  necessarily 
look  upon  canons  of  justice  as  static  and  imposed  by  authority,  and 
that  the  monopoly  of  the  judicial  point  of  view  in  law  schools  and 
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law  treatises  unduly  narrows  the  province  of  legal  science.  And  by 
adding  to  the  study  and  criticism  of  abstract  concepts  embodied  in 
rules  and  principles,  the  observation  and  estimate  of  the  living 
forces  and  tendencies  which  subject  these  concepts  to  the  test  of 
htmian  experience  and  social  reaction,  legal  science  will  assume  a 
much  closer  relation  to  the  other  social  sciences  than  it  bears  at  the 
present  time.  « 

The  limitation  of  the  traditional  aspect  of  law  can  indeed  be 
best  understood  from  the  point  of  view  of  the  social  sciences.  To 
them  the  law  means  the  judicial  administration  and  enforcement  of 
existing  arrangements,  and  represents  the  conservative  forces  which 
retard  forward-looking  legislative  movements.  It  thus  appears  too 
much  in  the  light  of  an  inconvenient  obstacle.  It  does  not  seem  to 
be  sufficiently  realized  that  the  preservation  of  the  essentials  of 
law  is  a  social  object  second  to  none.  Just  as  economic  science  has 
had  to  learn  to  look  upon  the  social  aspirations  of  labor  not  as 
antagonistic  tendencies  to  be  overcome,  but  as  legitimate  factors  to 
be  fitted  into  economic  purposes,  so  all  the  social  sciences  must 
learn  to  look  upon  legal  rights  as  a  competing  social  interest  with 
whose  claims  their  own  demands  must  be  harmonized.  The  prog- 
ress of  the  social  sciences  should  naturally  bring  about  this  more 
sympathetic  attitude  toward  law,  but  the  complex  mechanism  of 
legal  rights  and  remedies,  the  understanding  and  handling  of  which 
requires  long  and  specialized  training,  practically  debars  others  than 
lawyers  from  eflFective  constructive  work  in  this  direction,  and 
unless  legal  science  assumes  the  development  of  this  aspect  of  the 
law,  it  cannot  be  expected  to  be  accomplished  with  any  degree  of 
success. 

In  the  framing  of  specific  legislative  measures  considerations 
of  social,  economic,  and  legal  policy  are  practically  so  interwoven 
that  satisfactory  solutions  depend  upon  intimate  co-operation  from 
the  three  points  of  view.  It  can  hardly  be  otherwise  than  that  this 
connection  should  express  itself  in  the  organization  and  conduct 
of  university  work.  In  the  past,  however,  it  has  affected  the  social 
science  departments  more  than  the  law  school.  The  great  organic 
legislation  which  in  the  last  fifty  years  has  revolutionized  the  entire 
relation  of  law  to  business,  is  discussed  in  political  economy  and 
not  in  law  school  courses.  The  signs  point  to  a  similar  transforma- 
tion of  the  relation  of  the  state  to  all  forms  of  organized  social 
endeavor,  and  the  university  study  of  this  legislation  is  likely  to 
fall  to  sociology  which  has  already  in  a  number  of  institutions  ap- 
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propriated  the  new  science  of  criminology.  It  is  true  that  it  was 
an  American  law  school  which  organized  the  American  Institute 
of  Criminal  Law  and  Criminology,  and  law  teachers  have  taken 
an  active  part  in  its  work.  But  this  co-operation  has  always  been 
qualified  by  the  reservation  that  law  school  instruction  must  not 
be  aflFected  by  the  new  methods  and  points  of  view,  and  the  law 
library  has  never  been  regarded  as  the  appropriate  repository  for 
literature  on  problems  of  legislative  policy  and  reform. 

It  may  be  expected  that  the  wider  scope  of  jurisprudence  recog- 
nized in  the  new  graduate  law  studies  will  alter  this  condition.  .  In 
France  and  Germany,  where  jurisprudence  has  never  lost  entirely 
the  constructive  or  non- judicial  point  of  view,  university  instruction 
in  law  has  always  retained  a  closer  contact  with  the  social  sciences 
than  exists  between  law  and  other  graduate  studies  in  this  country ; 
the  legal  and  political  science  faculty  often  forms  one  division  of 
the  university.  The  development  in  America  is  not  likely  to  be 
controlled  by  European  precedents,  but  if  the  more  constructive 
study  of  law  can  establish  itself  in  American  law  schools  success- 
fully, its  correlation  to  other  graduate  studies  may  well  be  left  to 
take  care  of  itself. 

The  more  difficult  problem  will  be  that  of  correlating  the 
graduate  courses  in  law  to  the  professional  law  work.  Will  the 
former  be  able  to  assert  themselves  in  competition  with  the  latter? 
The  energy  that  goes  into  advanced  work  must  in  a  measure  be 
diverted  from  professional  instruction,  and  the  inducements  are 
nearly  all  the  other  way.  Instruction  in  the  better  American  law 
schools  is  in  a  satisfactory  condition ;  it  compares  favorably  not  only 
with  other  university  teaching,  graduate  or  undergraduate,  but  also 
with  the  teaching  of  law  in  Europe.  The  now  generally  prevailing 
case  method  is  effective  and  interesting  to  teacher  and  student  alike, 
and  is  believed  to  be  superior  to  any  other  method  of  teaching.  The 
intelligent  study  of  the  common  law  is  intellectually  fascinating 
and  exacting,  and  its  immediate  practical  value  is  indisputable;  no 
one  could  reasonably  think  of  displacing  the  bulk  of  the  present 
curriculum.  The  time  of  teachers  is  fully  occupied  with  well- 
oi^ganized  and  well-attended  courses,  so  that  there  is  little  waste 
in  law  school  work.  The  newly  introduced  work  necessarily  in- 
volves a  certain  amount  of  experimentation,  and  its  immediate 
results  may  now  and  then  be  disappointing.  Its  method  will  be 
not  merely  different  from  that  of  the  teaching  of  the  common  law, 
but  it  will  also  be  less  easily  handled  for  class-room  purposes.    The 
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material  is  inferior  in  quality  and  interest  to  case  law,  and  much 
less  readily  available.  The  results  that  can  be  looked  for  will  lack 
the  precision  and  the  authoritative  sanction  that  make  the  study  of 
the  common  law  so  satisfactory  to  the  mind  that  demands  certainty. 

Under  these  circumstances  it  must  be  expected  that  profes- 
sional teaching  will  continue  to  absorb  the  main  energies  of  law 
teachers,  and  unless  graduate  work  can  be  so  organized  that  it  will 
grow  naturally  out  of  the  professional  work,  its  future  must  be 
precarious.  Even  those  who  believe  in  the  newly  projected  work 
prefer  the  large  professional  classes  to  the  small  number  of  gradu- 
ate students  for  the  greater  stimulus  and  reaction  that  come  from 
large  numbers.  Their  eflFort  will  naturally  be  to  gain  for  the  new 
type  of  work  a  place  in  the  professional  curriculum,  and  this  they 
will  not  accomplish  unless  they  present  courses  of  the  practical 
value  of  which  students  will  be  convinced,  and  that  can  be  taught 
by  methods  that  can  be  made  at  least  reasonably  eflfective.  Until 
they  convince  their  colleagues  of  the  success  of  their  eflForts,  the 
common  law  will  retain  exclusive  possession  of  the  professional 
curriculum,  and  the  graduate  course  will  languish  more  or  less  as 
an  exotic. 

The  entire  problem  then  which  we  are  discussing  is  a  problem 
for  the  law  school  to  take  up  and  solve.  The  difficulties  in  the 
way  of  the  indicated  development  should  not  be  underestimated,  but 
there  are  factors  that  seem  decisive  in  favor  of  the  new  departure. 
It  is  unlikely  that  the  great  law  schools  which  have  committed 
themselves  to  the  new  work  will  abandon  it  without  giving  it  a 
reasonable  chance  to  prove  its  value  and  its  possibilities.  The  grow- 
ing demand  for  expert  assistance  in  constructive  legislative  work 
will  compel  law  schools  to  recognize  the  professional  importance 
of  that  side  of  the  law.  The  experience  of  the  next  ten  years  will 
show  whether  the  new  jurisprudence  can  be  placed  upon  a  firm 
and  permanent  basis  and  it  will  then  be  possible  to  discuss  more 
profitably  its  relation  to  other  graduate  work. 
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A   BRIEF   REVIEW    OF    THE    CRIMINAL 

GASES  IN  THE  SUPREME  COURT  OF 

ILLINOIS  FOR  THE  YEAR  1915-16 

By  William  G.  Hale* 

Within  the  year  from  March  1,  1915,  to  March  1,  1916,  the 
Illinois  Supreme  Court  handed  down  decisions  in  twenty-eight 
criminal  cases.  Of  this  number,  sixteen  were  reversed,  all  but  one 
being  remanded,  and  twelve  were  affirmed.  In  the  year  1912-13, 
thirty  cases  were  decided,  only  ten  being  reversed,  and  twenty  af- 
firmed. In  1913-14,  thirty-six  criminal  cases  came  before  the 
Supreme  Court,  one-half  of  which  were  reversed  and  one-half 
affirmed.  Last  year  thirty-five  cases  were  decided.  Of  these 
twenty-one  were  reversed  and  fourteen  affirmed. 

It  win  be  noted  that  the  percentage  of  reversals  is  approximately 
the  same  as  last  year,  and  that  both  years  have  witnessed  a  marked 
mcrease  in  the  percentage  of  reversals  as  compared  with  former 
years.  It  would  be  a  difficult  task,  however,  to  draw  any  definite 
affirmative  conclusions  from  these  figures.  It  is  perhaps  easier  to 
suggest  what  they  do  not  show  than  what  they  do  show ;  but  even 
this  is  perhaps  worth  while  in  view  of  the  fact  that  there  is  in 
this  country  a  class  of  people  whose  morbid  sense  finds  expression 
in  magnifying  the  uselessness  of  everything  that  is,  and  which  is 
easily  carried  by  the  ardor  of  its  unbalanced  mental  dyspepsia  far 
beyond  the  pale  of  legitimate  conclusion  from  facts  as  they  are. 
It  may  be  pointed  out  then,  first,  that  the  figures  do  not  indicate 
that  the  Supreme  Court  is  looking  with  microscopic  care  for  an 
opportunity  to  reverse  the  trial  court  and  set  the  criminal  (  ?)  free. 
In  fact,  most  of  the  reversals  are  based  on  quite  obvious  errors. 

Nor  do  the  figures  indicate  that  the  trial  court  is  composed 
in  any  marked  degree  of  the  ignorant  or  unfit,  or  that  our  ma- 
chinery for  administering  criminal  justice  is  all  wrong  and  there- 
fore to  be  discarded.  The  best  of  workmen  with  the  best  of  tools 
will  sometimes  make  mistakes  and  this  is  especially  true  where 
the  work  is  of  necessity  complicated  and  the  time  for  the  doing 
of  it  limited.  Should  we  not,  considering  the  fact  that  men  are 
entirely  fallible,  take  some  satisfaction  in  the  fact  that  approxi- 
mately one-half  of  the  work  of  our  busy  trial  courts  which  is 

1.    Professor  of  Law,  University  of  Illinois. 
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taken  up  for  review,  stands  the  test  of  higher  criticism,  and  that 
as  to  the  other  half,  there  is  provided  machinery  in  our  judicial 
system  for  seeing  that  mistakes  are  corrected,  and  that  every  man 
accused  of  crime  shall  have  a  fair,  orderly,  and  impartial  trial? 
Nor,  of  course,  does  it  follow  that  reversal  will  set  free  the  indi- 
vidual who  is  in  fact  guilty.  A  second  trial,  conducted  along  proper 
lines,  may  result  in  a  conviction  which  will  stand.  Again,  it  may 
be  noted  that  results  that  we  would  quarrel  with  on  principles  of 
justice  are  not  always  due  to  the  courts,  but  quite  as  often  to  the 
legislature,  and  thus,  in  turn,  to  the  people  themselves. 

It  is  obvious,  of  course,  that  a  justified  reversal  of  the  lower 
court  means  that  something  was  done  which  ought  not  to  have 
been  done,  or  that  something  was  left  undone  which  ought  to  have 
been  done,  in  laying  down  or  enforcing  the  law  as  it  is.  Too  often, 
men  ignorant  of  the  law,  inexperienced  as  practitioners,  lacking  in 
moral  fiber,  not  thoroughly  imbued  with  the  impartiality  of  justice, 
men  "not  only  with  one,  but  even,"  as  someone  has  said,  "with 
two  ears  to  the  ground,"  are  selected  by  our  political  system  to 
administer  the  law.  Too  often  police  officials  are  seeking  a  victim 
and  detectives  a  reward.  Too  often  the  state's  attorney  is  imbued 
rather  with  a  desire  to  win  his  case,  to  get  a  verdict  while  an 
excited  populace  is  clamoring  for  revenge,  than  to  see  that  the 
defendant  has  a  fair  and  impartial  trial,  and  this  misguided  ardor 
finds  expression  in  the  introduction  of  evidence  which  he  knows 
or  ought  to  know,  is  inadmissible,  in  the  making  of  improper 
remarks  in  argument,  and  the  wording  of  instructions  too  strongly 
against  the  accused.  It  may  be  suggested  in  passing,  that  alertness 
in  the  election  of  qualified  officials,  qualified  both  morally  and  in- 
tellectually, will  serve  in  a  measure  to  eliminate  these  prolific  sources 
of  error  and  reduce  correspondingly  the  grounds  for  reversal. 

Among  the  cases  reversed  the  following  raise  questions  of 
q)ecial  interest :  People  v.  Hamilton,^  People  v,  Kielczewski,^  Peo- 
ple V.  Purcell,*  People  v.  Israel,^  People  v.  McKinney,*  and  People 
z\  DeVore.''  In  People  v.  Hamilton  the  defendant  was  charged 
with  having  committed  rape  on  the  eleven-year-old  daughter  of  his 
employer.  The  child  testified  that  the  defendant,  who  slept  in  a 
room  adjoining  hers,  came  to  her  room  at  midnight,  June  19th, 

2.  268  111.  390. 

3.  269  111.  293. 

4.  269  lU.  467. 

5.  269I1L284. 

6.  267  111.  454. 

7.  271  HL  27. 
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and  forcibly  had  intercourse  with  her,  threatening  to  horsewhip 
her  and  bum  the  house  if  she  told  anyone.  She  also  testified  that 
the  day  following  she  told  her  small  brother,  seven  years  of  age, 
what  the  defendant  had  done  to  her,  but  told  no  one  else  until 
July  6th,  when  she  told  her  parents.  The  defendant  was  convicted 
and  sentenced  to  eighteen  years  in  the  penitentiary.  The  court  had 
no  difficulty  in  finding  the  case  fairly  bristling  with  errors.  It  was 
error  to  permit  proof  that  the  child,  in  making  complaint  to  her 
brother  and  to  her  parents,  named  the  accused  as  her  assailant. 
Proof  of  the  fact  of  the  complaint  alone  should  have  been  received 
— ^all  details  of  the  complaint  should  have  been  excluded.  "The 
only  prohibitive  force  of  such  testimony,"  the  court  says,  "is,  that 
it  is  a  circtunstance  tending  to  sustain  the  truth  of  the  statement 
of  the  complaining  witness  (made  on  the  stand)  that  an  assault 
had  been  committed  on  her."  This  ruling  is  in  strict  accord  with 
the  rulings  in  earlier  Illinois  decisions.  The  Illinois  rule  is  stated 
more  in  detail  in  Stevens  v.  People,^  where  it  is  said  to  be  let  in 
as  an  exception  to  the  hearsay  rule.  In  thus  restricting  testimony 
of  this  character  to  the  fact  of  complaint,  as  distinguished  from  the 
details  thereof,  the  Illinois  court  is  following  the  weight  of  authority 
in  this  country,  but  is  in  opposition  to  the  modem  English  doctrine : 
The  Queen  v.  LUyman,^  Since  the  real  purpose  for  which  this 
testimony  was  receivable  was  to  rebut  the  discrediting  inference 
that  might  have  arisen  had  the  prosecutrix  remained  silent,  it  is 
obvious  that  the  inquiry  need  not  have  gone  beyond  the  fact  of 
the  complaint.  Thus  limited,  its  reception  was  not  in  violation  of 
the  rule  which  excludes  hearsay,  and  was  fully  justified. 

Other  errors  found  in  the  Hamilton  case  were  as  follows.  The 
father  of  the  prosecutrix  was  permitted  to  testify  that  after  the 
alleged  rape,  Hamilton,  who  boarded  with  the  witness,  would  hang 
his  head  when  he  came  to  the  table,  and  would  look  at  no  one,  "as 
if  there  were  something  on  his  mind."  It  was  error  not  to  strike 
out  the  last  clause.  It  is  difficult  to  see,  however,  why  this  was 
not  a  proper  use  of  language  in  describing  the  conduct  of  the 
defendant.  It  was  prejudicial  error  for  the  trial  judge  to  interrupt 
counsel  for  the  defendant,  who  was  keeping  within  the  record  in 
his  argument,  and  to  reprimand  and  criticise  him,  especially  in  view 
of  the  fact  that  the  court  later  refused  to  sustain  the  defendant's 
objections  to  misstatements  of  evidence  by  the  state's  attorney  with 

8.  158  in.  (at  p.)  120. 

9.  [1896]  2  Q.  B.  167. 


Digitized  by 


Google 


314  //  ILLINOIS  LAW  REVIEW 

the  remark  that  he  wanted  "that  silly  objection  stopped."  The  case 
would  seem  to  indicate  some  bias  on  the  part  of  the  trial  judge 
and  an  enthusiasm  on  the  part  of  the  state's  attorney  for  conviction 
that  carried  him  oflf  his  feet. 

The  Kielczewski  case*®  and  the  Purcell  case**  have  been  the 
subject  of  such  learned  comment  in  the  Illinois  Law  Review  that 
any  discussion  of  them  now  can  be  but  little  more  than  a  repetition 
of  what  has  already  been  ably  said.**  In  the  Kielczewski  case  the 
defendant  and  one  Wasky  were  indicted  for  the  robbery  from  the 
person  of  John  Pyrecznski,  of  certain  moneys,  to-wit,  the  sum  of 
thirty  cents,  and  a  pin  of  the  value  of  fifteen  cents.  After  testimony 
on  both  sides  had  been  introduced,  the  court  asked  the  attorney  for 
the  defense  as  to  the  ages  of  his  clients.  The  attorney  replied  that 
he  did  not  know;  that  they  could  answer  for  themselves.  Upon 
being  interrogated  by  the  judge,  the  defendant  Kielczewski 
answered  that  he  was  twenty-one ;  the  other  defendant,  that  he  was 
twenty-two.  The  court,  pursuant  to  the  State  Reformatory  Act,** 
then  submitted  the  question  of  age  to  the  jury.  The  jury  found 
both  defendants  guilty,  and  also  that  they  were  between  the  ages 
of  ten  and  twenty-one  years,  and  "about  the  age  of  twenty  years." 
In  view  of  this  finding,  the  defendants  were  sentenced  to  the  State 
Reformatory.  The  defendant,  Kielczewski,  appealed.  The  case 
was  reversed  and  remanded  for  a  new  trial  upon  the  ground  that 
there  was  no  evidence  upon  which  the  jury  could  base  its  finding 
that  the  defendant  was  under  the  age  of  twenty-one.  In  reaching 
this  conclusion,  the  court  lays  down  the  rule,  that  the  age  of  a 
person  cannot  be  determined  by  inspection  [alone],  and,  apparently, 
judging  from  the  language  used  and  the  authorities  relied  upon, 
that  facts  gleaned  from  inspection  cannot  be  treated  in  any  case 
as  evidence.  The  Supreme  Court  accepts  as  authority  for  this 
holding  Seaverns  v,  Lischinski,^^  and  Wistrand  v.  People}^  The 
Wistrand  case  shows  the  rule  of  the  Illinois  court  on  this  question 
with  all  its  defects,  and  fully  justifies  the  scathing  criticism  of  the 
Illinois  rule  as  drawn  forth  by  the  Kielczewski  case  from  the  pen 
of  Professor  Wigmore.**    In  Wistrand  v.  People  (a  case  of  statu- 

10.  269  111.  293.  ' 

11.  269  ni.  467. 

12.  See  note  on  the  Kielczewski  case  by  Professor  John  H.  Wigmore, 
10  III.  Law  Rev.  511,  and  by  Professor  Robert  W.  Millar,  10  III.  Law  Rev. 
668;  and  on  the  Purcell  case,  by  Professor  Millar,  10  III.  Law  Rev.  596. 

13.  See  10. 

14.  181  III.  358. 

15.  213  111.  72. 

16.  10  III.  Law  Rev.  511. 
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tory  rape),  the  case  of  the  state  depended  upon  proof  of  three 
things,  first,  that  the  female  was  under  the  age  of  fourteen ;  second, 
that  sexual  intercourse  occurred  between  the  defendant  and  the 
girl;  and  third,  that  the  defendant  was  over  sixteen.  It  was  held 
that  the  verdict  of  guilty  must  be  set  aside  because  there  was  no 
evidence  to  show  that  the  defendant  was  over  sixteen.  The  reason- 
ing was  briefly  this — the  confession  of  the  accused,  wholly  volun- 
tary, showed  the  defendant  to  be  forty-four  years  of  age,  but  the 
law  says  the  corpus  delicti  cannot  be  proved  by  a  confession  alone, 
and  the  age  of  the  defendant  was  a  part  of  the  corpus  delicti  in  this 
case.  "So  far  as  proving  his  age  was  concerned,"  says  the  court, 
"there  was  no  evidence  except  his  confession."  Counsel  for  the 
state  was  bold  enough  to  suggest,  however,  that  the  inspection  of 
the  defendant  by  the  jury,  together  with  the  confession,  was  suf- 
ficient to  justify  the  jury  in  finding  him  to  be  more  than  sixteen 
years  of  age.  To  this  the  court  answers,  "The  law  does  not  allow 
the  jury  to  fix  age  by  inspecting  his  person."  The  reason  for  this 
rule  is  stated  as  follows:  "While  the  appearance  of  the  defendant 
might  be  conclusive  evidence  to  the  jury,  there  would  be  some  dif- 
ficulty in  having  evidence  of  that  character  preserved  in  the  bill 
of  exceptions  for  the  inspection  of  the  court  of  review."  It  will 
thus  be  observed  that  the  Illinois  court  is  not  disposed  to  allow  the 
inspection  by  the  jury  of  a  person  whose  age  is  in  question  to  be 
treated  as  evidence  in  the  slightest  degree,  and  for  the  reason  that 
the  facts  thus  obtained  by  the  jury  cannot  be  made  a  part  of  the 
record  for  appeal.  Indiana  furnishes  the  chief  support  for  this 
view.^^  The  Illinois  court  need  not  have  gone  outside  its  own 
decisions  for  precedent  that  would  sufficiently  answer  the  argument 
that  acts  gleaned  from  an  inspection  should  be  excluded  because 
they  cannot  be  made  a  part  of  the  record  for  purposes  of  review. 
Beginning  with  P.  A,  &  D,  R,  R,  Co.  v,  Sawyer^^  the  Illinois  court 
has  repeatedly  held,  in  eminent  domain  proceedings,  that  facts  de- 
rived from  a  view  of  the  premises  by  the  jury  are  evidence.  Mit- 
chell  et  aL  v.  The  Illinois  etc.  Co.^^  Green  v.  City  of  Chicago,*^ 
the  Peoria  etc.  Ry.  Co.  v.  Barnum.*^  The  Illinois  court  has  thus 
not  only  been  determined  to  run  coimter  to  sound  principles 
previously  announced  in  this  state,  but  has  placed  itself  in  opposi- 

17.    Stevenson  v.  State  (1867),  28  Ind.  272.    But  see  Bird  v.  State,  104 
Ind.  389,  where  the  rule  is  regretted, 
la     (1874)  71  111.  361. 

19.  85  111.  566. 

20.  97  111.  370. 

21.  107  111.  160.  ■ 
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tion  to  the  great  weight  of  authority  ekewhere.  Probably  the  best 
refutation  of  the  reasoning  to  which  the  Illinois  court  has  com- 
mitted itself  is  found  in  Hart  v.  State:**  "Is  if  true,  or  is  it  a 
standard  test,  or  even  a  test  at  all  that  the  legality  and  admissibility 
of  evidence  depends  upon  the  fact  that  it  must  be  such  as  can  and 
must  be  incorporated  into  and  brought  up  with  the  record?  We 
know  of  no  such  rule  announced  by  any  standard  work  on  the  law 
of  evidence.  If  it  be  true,  then  the  pointing  out  of  a  defendant  in 
court  is  not  legitimate  or  admissible,  because  he  cannot  be  sent  up 
with  the  record.  A  witness'  countenance,  tone  or  voice,  mode  and 
manner  of  expression,  and  general  demeanor  on  the  stand  often- 
times influence  the  jury  as  much  in  estimating  the  weight  they  give 
and  attach  to  his  testimony  as  the  words  he  utters  and  yet  'they 
cannot  be  sent  up  with  record,'  though  they  are  fit  subjects  to  be 
observed  by  the  jury  in  connection  with  the  testimony,  and  it  is 
their  duty  to  consider  them  in  passing  upon  his  testimony."  It  is 
clear  that  the  matters  here  referred  to  are  often  controlling  in  their 
influence  upon  the  decision  of  the  jury,  and  yet  the  extent  of  such 
influence  cannot  be  determined  by  the  appellate  court 

The  Illinois  rule  as  to  proof  of  age  is  made  still  further  ridicu- 
lous by  the  fact  that  it  will  permit  a  witness  to  take  the  stand  and 
testify  to  age,  even  though  his  statement  is  based  solely  upon  an 
inspection  of  the  person  whose  age  is  in  question.  This  rule  is 
ostensibly  safeguarded,  however,  by  the  requirement  that  the  wit- 
ness must  describe  the  person's  appearance,  as  far  as  possible.  But 
how  can  a  person  adequately  describe  the  data  upon  which  his 
opinion  as  to  age  is  based?  Hence,  how  can  the  reviewing  court 
know  to  any  adequate  extent  the  basis  of  such  opinion,  or  how  can 
the  jury  know  how  to  estimate  the  value  of  such  opinion?  If,  then, 
this  is  a  matter  which  in  our  law  is  to  be  allowed  to  rest  in  opinion 
at  all,  would  it  not  be  better  for  the  jury  to  observe  the  facts  first- 
hand and  form  the  opinion,  rather  than  to  accept  the  opinion  of  a 
single  witness;  and  would  it  not  be  better  from  the  standpoint  of 
the  reviewing  court,  charged  simply  with  the  duty  in  such  matters 
of  seeing  that  the  verdict  is  not  contrary  to  reason,  that  the  verdict 
be  based  upon  the  opinion  of  twelve  men,  than  the  opinion  of  one 
man?  The  Oregon  court  has  recognized  the  force  of  this  alignment 
to  the  fullest  extent.  In  State  v.  Robifison**  the  defendant  was 
indicted  for  statutory  rape.     It  was  necessary  to  prove  that  the 

22.  15  Tex.  App.  202,  22& 

23.  32  Ore.  43. 
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prosecutrix  was  under  sixteen,  and  that  the  defendant  was  over 
sixteen  years  of  age.  On  appeal,  it  was  contended  by  the  defendant 
that  there  was  no  evidence  that  the  defendant  was  over  sixteen, 
and  further  that  the  trial  court  was  in  error  in  refusing  to  let  a 
witness  give  his  opinion  as  to  the  age  of  the  prosecutrix.  The  first 
objection  the  court  held  untenable  on  the  ground  that  the  defendant 
was  "necessarily  present  in  court  and  the  jury  were  no  doubt  able 
to  determine  from  his  appearance  that  he  was  over  the  statutory 
age."  As  to  the  second  point,  the  court  concedes  that  the  right  to 
prove  age  by  the  opinion  of  a  lay  witness  who  has  carefully  de- 
scribed the  appearance  of  an  absent  person  is  tmquestioned,  but 
holds  that  it  was  not  error  to  exclude  such  evidence  "where  the 
person  whose  age  is  in  controversy  was  present  at  the  trial,  as  it 
would  have  been  of  no  substantial  aid  to  the  jury,"  and  further, 
because  "the  prosecutrix  was  present  at  the  trial  and  testified  at 
great  length,  and  the  jury  were  just  as  competent  to  form  an 
opinion  of  her  age  from  her  size,  appearance,  and  development  as 
the  witness." 

Assuming  that  the  court  in  the  Kielczewski  case  was  correct 
in  holding  that  there  was  no  evidence  that  the  defendant  was  under 
twenty-one  years  of  age,  and  therefore  not  rightly  sentenced  to  the 
state  reformatory,  the  case  has  been  subjected  to  further  criticism 
in  holding  that  a  new  trial  was  necessary.  Why,  it  is  asked,  could 
not  the  case  have  been  properly  disposed  of  by  merely  re-sentencing 
the  defendant?  This  argument  of  the  critic  (Professor  Millar**) 
is  in  brief  as  follows :  Sullivan  v.  People,^  in  construing  the  Illinois 
Reformatory  Act,  has  held  that,  "Unless  proof  is  introduced  to 
show  that  the  defendant  is  under  twenty-one  years  of  age,  the  jury 
is  not  obliged  to  find  his  age  in  their  verdict."  In  the  Kielczewski 
case,  when  the  appearance  of  the  defendant  is  rejected,  there  re- 
mains no  evidence  that  the  defendant  was  under  twenty-one,  and 
the  jury  therefore  was  not  obliged  to  find  as  to  his  age;  an  instruc- 
tion by  the  court  could  not  change  this  rule ;  hence  the  finding  was 
merely  surplusage  and  should  be  ignored.  It  follows  then  that  the 
only  error  was  in  not  sentencing  the  defendant  in  accordance  with 
the  material  part  of  the  verdict  and  the  case  might  well  have  been 
disposed  of  by  re-sentencing  the  defendant  to  the  penitentiary.  This 
criticism  of  the  case  seems  entirely  sound. 

People  V,  PurcelP^  is  another  case  raising  an  interesting  ques- 

24.  10  ILU  Law  Rev.  66a 
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tion  and  calling  for  special  comment.  The  defendant  was  indicted 
for  attempting  to  steal  from  the  person.  It  was  held  that  the  judg- 
ment of  conviction  must  be  reversed,  because  the  indictment  failed 
to  allege  the  value  of  the  property  which  he  had  attempted  to  steal. 
The  argument  of  the  court  is  that  the  Criminal  Code  provides*^  that 
for  an  attempt  to  commit  a  felony  (e.  g.,  steal  goods  worth  over 
$15),  punishment  shall  consist  of  imprisonment  in  the  penitentiary, 
and  in  all  other  cases  of  fine  or  imprisonment  in  the  county  jail. 
Since  the  statute  thus  makes  the  punishment  depend  upon  the  value 
of  the  property  attempted  to  be  stolen,  it  is  necessary  for  the  indict- 
ment to  indicate  such  value.  In  other  words,  the  attempt  to  commit 
larceny  is  divided  into  two  classes,  corresponding  to  the  two  classes 
into  which  the  crime  of  larceny  is  divided,  viz.,  grand  and  petit 
larceny.  And  since  in  indicting  for  larceny  the  value  of  the  prop- 
erty taken  must  be  charged,  so  in  indicting  for  an  attempt  to  com- 
mit larceny,  the  value  must  be  alleged.  The  court  further  concludes 
that,  by  reason  of  the  wording  of  the  Illinois  statute,  an  attempt  to 
pick  an  empty  pocket  is  in  this  state  no  offense. 

The  chief  criticism  of  the  results  here  reached  goes  back  of 
the  court  to  the  legislature.  The  legislative  definition  of  attempt 
requires  a  distinction  to  be  made  between  an  attempt  to  steal  prop- 
erty of  a  value  in  excess  of  fifteen  dollars  and  an  attempt  to  steal 
property  of  the  value  of  fifteen  dollars  or  less.  And  this  in  turn 
carries  us  back  to  the  definition  of  larceny,  in  terms  of  property 
valuation,  which  is  the  root  of  the  whole  evil.  As  ably  pointed  out 
by  Professor  Millar,^®  "Any  enlightened  system  of  criminal  law 
will  distinguish  between  simple  and  aggravated  theft,  but  the  criteria 
by  which  a  theft  is  deemed  aggravated  will  never  include  that  of 
value  alone."  No  type  of  miscreant  is  more  in  need  of  punishment 
than  the  ubiquitous  pickpocket,  and  his  conviction  should  not  de- 
pend upon  the  ability  of  the  state  to  prove  the  value  of  what  he 
w^s  attempting  to  get.  But  in  the  absence  of  adequate  statutory 
assistance,  in  revising  either  the  definition  of  attempt  or  the  defini- 
tion of  larceny,  it  is  worth  while  to  consider  whether  it  was  neces- 
sary for  the  court  in  the  Purcell  case  to  reach  the  conclusion  that 
attempting  to  steal  from  an  empty  pocket  is  no  crime  in  Illinois, 
even  as  the  law  stands.  It  is  a  crime  generally  elsewhere,  and  it 
should  be  here. 

In  view  of  the  well-settled  rule  that  a  person  indicted  for  grand 
27    Sec  273. 
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larceny  may  be  convicted  of  petit  larceny  if  the  proof  offered  fails 
to  show  that  the  goods  taken  were  of  a  value  in  excess  of  a  desig- 
nated amount,  why  would  it  not  be  proper  to  indict  a  person  who 
attempts  to  pick  an  empty  pocket,  for  attempting  to  steal  goods  of 
any  value  that  the  prosecuting  officer  might  be  pleased  to  insert? 
It  would  be  immaterial  what  value  was  alleged.  There  would  then 
simply  be  a  failure  of  proof  as  to  value,  i.  e.,  a  failure  to  prove 
that  the  goods  were  worth  more  than  fifteen  dollars.  It  would 
follow,  of  course,  that  there  could  be  in  such  case  no  conviction 
of  attempt  to  commit  grand  larceny.  But  suppose  the  jury  should 
find  the  defendant  guilty  of  an  attempt  to  commit  petit  larceny. 
What  objection  could  the  defendant  urge  against  such  verdict? 
The  evidence  would  show,  as  clearly  as  in  any  case  in  any  of  the 
jurisdictions  where  a  person  is  now  held  liable  for  an  attempt  to 
steal  from  an  empty  pocket,  that  the  defendant  was  attempting  to 
steal  some  property  which  is  the  subject  of  larceny — hence  property 
of  some  value.  A  finding  therefore  that  he  was  attempting  to  steal 
property  of  at  least  nominal  value  could  not  be  said  to  be  unsus- 
tained  by  the  evidence,  and  a  verdict  of  guilty  of  an  attempt  to 
commit  petit  larceny  must  needs  be  upheld.  The  defendant  would 
not  be  in  a  position  to  urge  that  he  was  not  attempting  to  commit 
either  grand  or  petit  larceny.  If  he  were  convicted  of  the  lesser 
of  the  two  offenses,  he  surely  could  have  no  substantial,  and  it 
would  seem,  also,  no  technical  grounds  for  complaint. 

Contrary  to  the  construction  placed  upon  it  by  Professor  Mil- 
lar, a  New  York  decision  appears  to  justify  this  result.  In  People 
V.  Moran^^  the  evidence  showed  that  the  defendant  thrust  his  hand 
into  the  pocket  of  a  woman,  withdrew  it  empty,  and  ran  away.  A 
policeman  caught  him,  but  could  not  then  locate  the  woman.  State's 
Attorney  Jerome  charged  the  defendant  with  attempting  to  commit 
grand  larceny  in  the  second  degree,  by  "attempting  to  take  and 
carry  away  from  the  person  of  an  unknown  woman,  in  the  daytime, 
certain  goods,  chattels,  and  personal  property  of  a  kind  and  descrip- 
tion unknown,  and  of  the  alleged  value  of  ten  dollars."  The  de- 
fendant asked  for  a  directed  verdict  on  the  ground  that  the  evidence 
did  not  sustain  the  charge.  This  was  denied.  A  verdict  of  guilty 
was  sustained.  The  case  is  in  point  in  Illinois  for  the  reason  that 
in  New  York  the  crime  of  larceny  is  divided  by  statute  into  two 
classes,  viz.,  grand  larceny  in  the  first  and  in  the  second  degree. 
Grand  larceny  in  the  first  degree  is  defined  as  consisting,  among 

29.    123  N.  Y.  254. 
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other  things,  of  the  taking  of  property  valued  at  more  than  five 
hundred  dollars,  "in  any  way";  and  grand  larceny  in  the  second 
degree  is  defined,  in  part,  as  the  takbg  of  property  of  any  value 
from  the  person  in  the  daytime,  "under  circumstances  not  amount- 
ing to  grand  larceny  in  the  first  degree."  The  former  is  made 
ptmishable  by  imprisonment  in  the  penitentiary  not  to  exceed  ten 
years,  and  the  latter  not  to  exceed  five  years.  It  is  further  provided 
by  statute  in  New  York  that  the  punishment  for  attempt  shall  be 
one-half  that  provided  for  the  complete  oflfense.*®  It  would  follow 
that  the  defendant's  punishment  in  the  Moran  case  would  depend 
upon  whether  he  was  attempting  to  secure  more  than  five  hundred 
dollars  or  a  smaller  sum.  It  is  noteworthy  that  the  indictment  was 
for  the  lesser  offense,  and  that  the  conviction  was  sustained.  The 
situation  tmder  the  present  Illinois  statute  thus  seems  similar  to 
that  under  the  New  York  statute,  and  hence  the  same  method  of 
procedure  might  well  prevail  here.  This  procedure  would  obviate 
the  necessity  of  a  present  statutory  change. 

In  People  v.  IsraeP^  a  question  of  procedure  of  some  interest 
was  raised.  The  defendant  was  indicted  for  knowingly  receiving 
stolen  property,  it  being  alleged  that  part  of  the  goods  belonged  to 
Cohen  Bros,  and  part  to  Silverstein.  The  defendant  objected  that 
the  indictment  was  bad  for  duplicity,  since  it  appeared  that  the 
goods  of  two  different  people  were  received,  and  therefore  two 
separate  crimes  were  charged.  It  was  held  that  the  objection  was 
imfounded;  that  one  crime  only  was  charged.  The  court  refers 
to  and  criticises  Fruland  v.  People**  for  stating  by  way  of  dictum 
that  "If  a  person  steals  a  horse,  saddle,  and  bridle,  at  the  same  time, 
by  the  same  act,  he  may  commit  in  law  three  several  larcenies." 
The  rule  of  the  principal  case  is  stated  as  follows,  "Where  the 
offense  is  one  act,  fully  completed  at  the  same  time  and  place,  it  is 
but  one  crime,  however  many  different  kinds  of  property  are  stolen. 
There  is  no  good  reason  why  such  an  act  may  be  said  to  constitute 
more  than  one  crime  because  there  are  two  or  more  separate  owners 
of  the  property  stolen." 

The  case  was  reversed,  however,  on  the  ground  that  the  verdict 
was  not  supported  by  the  evidence  and  for  the  further  reason  that 
the  instructions  given  did  not  explicitly  advise  the  jury  that  one 
accused  of  crime  is  presumed  to  be  innocent  until  proved  guilty. 

30.  Birdeye,  Cummings  and  Gilbert,  "Consolidated  Law  of  New  York," 
pp.  3970-71,  sec  1294;  and  p.  3786,  sec  261. 

31.  269  111.  284. 

32.  16  ni.  380. 
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People  V.  Krittenbrink^  was  also  a  prosecution  for  knowingly 
receiving  stolen  property.  It  was  alleged  in  the  indictment  that  the 
property  stolen  was  the  property  of  Parke,  Davis  &  Co.,  a  corpora- 
tion. The  case  was  reversed  on  the  ground  that  there  was  no  com- 
petent proof  that  Parke,  Davis  &  Co.  was  a  corporation,  and  since 
ownership  of  the  stolen  property  must  be  proved,  the  state's  case 
must  fail.  The  law  is  well  settled  that  proof  of  ownership  is  an 
essential  part  of  the  state's  case  either  on  an  indictment  for  stealing 
or  for  receiving  stolen  property.  Why  this  ancient  rule  should  be 
adhered  to  is  not  plain.  At  most  it  can  only  serve  to  help  identify 
the  property  which  may  easily  be  otherwise  sufficiently  identified 
to  advise  the  defendant  of  the  acts  charged  against  him,  and  to 
prevent  prosecution  again  for  the  same  offense.  As  to  this  case,  it 
should  be  noted  that  a  witness  did  testify  that  Parke,  Davis  &  Co. 
was  the  owner,  and  that  it  was  a  corporation,  but  since  no  facts 
were  testified  to  by  the  witness  on  which  his  opinion  was  based, 
the  proof  was  held  insufficient.  Since  it  was  really  immaterial 
whether  Parke,  Davis  &  Co.  was  a  corporation,  a  partnership,  or 
a  private  individual  doing  business  under  that  name,  so  far  as  the 
power  to  own  property  was  concerned,  and  since  the  name  testified 
to  would  sufficiently  designate  the  owner  for  purposes  of  identifica- 
tion in  case  of  another  prosecution  for  the  same  offense,  it  would 
seem  that  the  court  might  well  have  considered  the  proof  of  owner- 
ship sufficient  for  the  purposes  of  this  case,  dispensing  with  more 
formal  proof  that  it  was  one  as  distinguished  from  the  other,  since 
it  does  not  appear  that  the  defendant  was  misled.  The  proof  of- 
fered is  more  definite,  as  a  practical  matter,  than  if  it  had  been 
alleged  and  proved  that  the  property  belonged  to  John  Smith. 

People  V,  DeVore,^^  a  prosecution  for  the  uttering  of  a  forged 
note,  will  be  of  interest  to  those  who  are  seeking  for  material  to 
bear  out  Judge  Winslow's  recent  valuable  article  on  "The  Supreme 
Court  and  the  Paper  Mills,"  •"  or  Professor  Warren's  recent  after- 
dinner  address  before  the  Illinois  Bar  Association,  on  "The  Welter 
of  Decisions."  ■•  The  decision  is  thirty-eight  pages  in  length — 
at  least  twenty-eight  pages  longer  than  there  was  any  justification 
for.  The  result  reached  could  have  been  as  fully  justified  in  prob- 
ably one-fourth,  and,  at  most,  one-third  of  the  space.  In  view  of 
the  rapidly  developing  mass  of  decisions,  a  campaign  for  shorter 
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opinions  is  much  needed.  This  would  afford  some  relief  from  the 
growing  burden  of  case  law. 

In  People  v.  McKinney^''  the  defendant  McKinney,  one  Butler, 
and  one  La  Fount  were  indicted  for  robbery.  La  Fount  entered  a 
plea  of  guilty  and  testified  for  the  state.  Butler  and  McKinney 
were  tried  and  convicted.  The  case  was  reversed  for  ntunerous 
errors  in  the  reception  and  exclusion  of  evidence.  Among  other 
things,  the  trial  court  refused  to  allow  counsel  for  the  defendant 
to  cross-examine  witness  La  Fount  as  to  his  expectation  of  receiv- 
ing a  light  sentence  or  immunity  of  some  kind  in  consideration  of 
his  turning  state's  evidence.  This  was  most  obviously  an  error.  In 
view  of  the  strictness  of  our  law  in  excluding  a  confession  from 
the  defendant  obtained  by  any  offer  of  lighter  sentence,  the  wonder 
is  that  the  accomplice  who  turns  state's  evidence  in  response  to 
such  an  offer  is  permitted  to  testify  at  all.  It  might  seem  logical  to 
treat  his  testimony  as  so  untrustworthy  as  to  be  rejected  entirely. 
The  very  least  that  could  be  done  would  be  to  place  before  the  jury 
the  inducements  leading  him  to  testify  as  affecting  the  weight  of 
his  testimony.  This  should  have  been  permitted  in  the  principal 
case. 

Of  five  murder  cases  before  the  Supreme  Court  three  were 
reversed  and  two  affirmed.  Those  reversed  were  People  v,  Forte,^ 
People  V,  Penman,^^  and  People  v.  O'Gara}^  Those  affirmed  were 
People  V.  Simpson,*^  and  People  v.  Barnes,^*  The  Forte  case  pre- 
sents the  story  of  a  jilted  lover  who  returned  to  the  home  of  his 
sweetheart  seeking  trouble,  and  there  met  his  death  at  the  hands 
of  the  girl's  brother,  Pasquale  Forte.  The  deceased,  Anthony  Mo- 
rasco,  came  to  the  Forte  home  early  one  morning,  demanded  money 
of  the  mother,  and  threatened  to  bum  the  house.  The  mother  got 
a  revolver  and  began  to  shoot  at  him.  The  daughter,  Anna,  shortly 
came  out  of  the  house  with  another  revolver  and  shot  once  at  him. 
Morasco  immediately  ran  after  Anna,  knocked  her  down  and  began 
to  beat  her  and  pound  her  head  against  the  walk.  Cries  of  a  younger 
brother  to  the  effect  that  Morasco  was  killing  Anna  brought  the 
defendant  Pasquale  Forte  from  the  house  armed  with  an  axe,  with 
which  he  immediately  killed  Morasco.  Pasquale  and  Anna  were 
both  convicted  of  murder,  Pasquale  being  sentenced  to  fourteen 

37.  267  ni.  454. 
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years  in  the  penitentiary  and  Anna  to  the  State  Home  of  Female 
Oflfenders.  The  grounds  for  reversal  were,  first,  insufficient  evi- 
dence to  sustain  the  verdict,  and,  second,  erroneous  instructions. 
There  was  no  evidence  that  Anna  took  any  part  in  the  killing  and 
Pasquale  apparently  acted  under  a  reasonable  apprehension  that  his 
sister  was  in  danger  of  great  bodily  harm  or  death ;  and,  if  so,  his 
act  was  justified.  One  of  the  instructions  given  was  to  the  effect 
that  one  is  not  justified  in  killing  except  to  save  his  own  life,  or  to 
protect  himself  from  great  bodily  harm.  This  instruction  correctly 
states  the  law  as  to  self-defense,  but  it  was  misleading  in  this  case, 
since  there  was  no  evidence  that  Anna  took  any  part  in  the  killing, 
and  it  was  not  pretended  that  Pasquale's  act  was  done  to  protect 
his  own  life.  The  jury  may  well  have  been  misled,  therefore,  as 
to  Pasquale  Forte's  justification,  which  under  the  law  could  be 
based  upon  an  honest  and  reasonable  belief  that  his  act  was  neces- 
sary to  save  his  sister  from  death  or  great  bodily  harm. 

The  Penman  case*'  raised  questions  as  to  self-defense  and  in- 
sanity, and  was  reversed  because  of  the  giving  of  instructions 
which  made  no  place  for  self-defense  and  insanity,  and  the  improper 
exclusion  of  expert  and  other  testimony.  People  v.  O'Gara  (supra), 
another  case  involving  self-defense,  was  reversed  because  of  failure 
to  prove  venue  in  Cook  County. 

In  People  v.  Barnes,  the  defendant,  a  negro,  was  indicted  for 
the  murder  of  his  mistress.  He  claimed  that  the  killing  was  acci- 
dental, during  a  scuffle,  provoked  by  the  deceased.  Reversal  was 
sought  on  the  grounds  (1)  that  the  verdict  was  unwarranted  by 
the  evidence,  and  (2)  that  the  defendant  was  not  properly  repre- 
sented by  cotmsel  at  the  trial.  The  court,  in  overuling  the  second 
exception,  emphasized  the  fact  that  defendant  chose  his  own  attor- 
ney, and  that  the  record  did  not  show  that  he  was  incompetent. 
A  tactical  blunder  would  not  show  him  incompetent,  and  further, 
it  would  be  a  dangerous  precedent  to  reverse  a  case  on  such 
grounds. 

Other  cases  reversed  were  as  follows:  People  v.  Byzon.^* 
Defendant  was  charged  with  horse-stealing.  The  trial  court  abused 
its  discretion  in  refusing  to  allow  a  withdrawal  of  a  plea  of  guilty, 
since  it  appears  that  the  defendant  was  only  eighteen  years  old, 
was  not  represented  by  counsel,  was  unfamiliar  with  the  law  and 
had  been  promised  by  a  policeman  that  he  would  be  sentenced  and 
paroled. 

43.  271  111.  82. 
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People  V.  Rees^^  was  one  of  the  famous  Chicago  insurance- 
fraud  cases.  The  defendant  was  the  owner  of  a  stock  of  merchan- 
dise and  was  indicted,  in  conjunction  with  others,  among  them  an 
insurance  adjuster,  for  burning  his  stock  with  intent  to  defraud  the 
insurance  company.  The  case  was  reversed,  among  other  reasons, 
because  the  court  refused  to  instruct  the  jury  that  in  determining 
the  credibility  of  a  witness,  they  should  consider  whether  he  had 
by  hope  of  reward  or  immunity,  or  for  other  reasons,  had  his  feel- 
ings enlisted  against  the  defendant.  It  was  also  held  that  the  con- 
tention that  the  evidence  was  insufficient  to  sustain  the  verdict  was 
not  well  founded ;  and  further,  that  there  was  no  error  in  instruct- 
ing the  jury  that  the  presumption  of  innocence  is  not  intended  for 
an  aid  to  the  guilty,  but  is  a  humane  provision  of  the  law  intended 
to  prevent  an  innocent  person  from  being  convicted.  This  instruc- 
tion, the  court  says,  would  not  induce  the  jury,  to  refuse  to  g^ve  this 
accused  the  benefit  of  the  presumption  of  innocence.  Such  pre- 
sumptions as  these  are,  in  any  event,  relics  of  the  days  when  punish- 
ments were  out  of  proportion  to  the  offense  charged,  when  the 
person  accused  of  crime  was  denied  the  right  of  counsel  and  the 
right  to  testify  in  his  own  behalf,  and  was  all  in  all  in  a  very  dif- 
feren  position  than  he  is  today,  and  hence  should  not  now,  in  any 
event,  be  taken  too  seriously. 

In  People  v,  Davi^  the  defendant  was  indicted  for  embezzling 
$500,000  worth  of  property  belonging  to  his  mother-in-law.  The 
reversal  was  based  primarily  on  the  ground  that  the  evidence  was 
insufficient  to  sustain  the  verdict. 

People  V,  Weiner^''  was  a  prosecution  under  the  statute  rege- 
lating the  making,  remaking  and  renovating  of  mattresses,  quilts 
or  bed  comforters,  and  regulating  the  sale  thereof.  Reversed  on 
the  ground  that  Sections  1  and  2  of  the  act  were  unconstitutional, 
being  class  legislation. 

People  V,  Blumenberg  et  ai}^  was  an  indictment  for  conspiracy 
to  injury  a  certain  business  and  extort  money.  Reversed  because 
venue  was  not  proved,  and  because  of  introduction  of  improper 
evidence. 

The  title  and  character  of  the  cases  affirmed  will  be  briefly 
stated  in  order  to  complete  the  statistical  matter  contained  in  this 
review. 

45.  268  111.  585. 

46.  269  111.  256. 

47.  271  111.  74. 
4a  271  111.  180. 
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People  V,  Phipps,"*^  assault  with  intent  to  commit  murder. 

People  V.  Yuskauskas.^^  Mayhem.  Defendant  attacked  his 
wife  who  had  left  him,  and  bit  oflf  part  of  her  nose. 

People  V,  Strand. -^^  robbery.  It  was  held  that  error  was  com- 
mitted in  refusing  to  let  defendant  prove  that  a  witness  for  the 
state  has  made,  at  a  preliminary  hearing,  statements  contradictory 
of  those  testified  to  on  the  trial,  but  this  error  was  not  so  prejudicial 
as  to  warrant  a  reversal,  since  the  testimony  as  a  whole  was  suf- 
ficiently clear  and  complete  to  sustain  the  conviction. 

People  V.  Rozanskif^^  assault  with  intent  to  murder.  The 
decision  deals  especially  with  the  provisions  of  the  Criminal  Code 
respecting  express  and  implied  malice. 

People  V,  Butler  ^^  taking  immoral,  improper,  and  indecent 
liberties  with  a  child.  It  was  held  that  the  statute^^  was  not  un- 
constitutional as  providing  a  ptmishment  out  of  proportion  to  the 
nature  of  the  offense.  If  the  minimum  punishment  provided  is 
not  plainly  and  flagrantly  oppressive,  the  court  will  sustain  the 
enactment. 

People  V,  Keyes.^^  confidence  game.  The  question  raised  was 
whether  defendant  was  guilty  of  working  a  confidence  game  or  of 
a  mere  breach  of  contract. 

People  V.  May  et  alf^^  grand  larceny  from  the  person.  It  was 
held  that  the  trial  court  was  not  in  error  in  denying  a  motion  for 
a  change  of  venue,  since  the  petition  did  not  show  that  proper  notice 
had  been  given. 

People  V,  Belt.^''  indictment  for  embezzlement  under  the  statute 
relating  to  the  acceptance  of  deposits  by  a  banker,  with  knowledge 
of  the  bank's  insolvency.  This  case  presents  an  interesting  lesson 
in  trial  tactics.  The  state's  attorney  called  various  depositors  to 
testify  as  to  the  amounts  of  money  deposited  by  them,  and  to  what 
extent  they  had  not  been  repaid.  The  contention  of  the  defendant 
was  that  the  state  should  have  proved  the  condition  of  the  bank 
by  the  books  of  the  bank,  since  the  proof  as  offered  tended  to 
prove  the  defendant  guilty  of  other  crimes.    It  is  quite  obvious  that 


49. 

268  lU.  210. 

50. 

268  111.  32a 
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268  ni.  54^ 
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268  111.  607. 
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268  111.  635. 

54. 

IlL  Rev.  St.  ch.  38,  sec.  42. 
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269  IlL  173. 
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a  line  of  depositors  who  had  lost  their  all  in  the  bank  failure 
paraded  before  the  jury  would  tend  to  arouse  their  feeling  against 
the  defendant.  But  this  by-product  of  the  evidence  would  not 
justify  the  exclusion  of  evidence  otherwise  proper,  as  this  was  to 
show  the  condition  of  the  bank. 

People  V.  Hohimer*^  burglary. 

People  V.  Montgomery?^  selling  cocaine  without  a  prescription. 
The  information  charged  that  the  sale  was  made  to  Pearl  Williams. 
The  purchaser  testified  that  her  name  was  C.  Williams.  The  court 
reviews  the  evidence  and  finds  that  she  was  sometimes  called  Pearl 
and  sometimes  Clara,  and  that  the  jury  were  justified  in  conclud- 
ing that  the  witness,  Clara  Williams,  was  generally  known  as 
Pearl,  and  hence  that  the  verdict  was  not  against  the  evidence. 

5a    271  HI.  515. 
59.    271  111.  580. 
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THE  ILLINOIS  CRIMINAL  DECISIONS 

FOR  1915-16:    A  COMMENT   ON 

PROFESSOR  HALE'S  PAPERS 

By  Robert  W.  Millar  * 

Most  of  us  will  readily  concur  in  Professor  Hale's  view  as  to 
the  impossibility  of  drawing  any  definite  conclusions  from  the  per- 
centiage  of  reversals  during  the  past  two  years  as  compared  with 
the  two  years  preceding.  Nevertheless,  in  the  fact  that  in  the 
year  under  survey  it  became  necessary  to  set  aside  four-sevenths 
of  the  total  number  of  convictions  reviewed,  we  are  confronted 
with  anything  but  an  inspiring  picture.  No  doubt,  the  evils  re- 
ferred to  by  Professor  Hale  are  in  large  measure  responsible  for 
erroneous  rulings  in  the  lower  courts,  but,  on  the  other  hand,  a 
great  share  of  the  blame  must  be  laid  at  the  door  of  our  system 
of  criminal  procedure.  Some  of  the  instances  mentioned  by  Pro- 
fessor Hale  speak  eloquently  in  this  regard.  The  failure  to  show 
the  precise  juristic  character  of  the  owner  of  stolen  goods;  the 
inadvertent  omission  to  put  the  formulary  question: — "And  did 
this  take  place  in  the  County  of  Cook  and  State  of  Illinois";  the 
necessity  of  proving  value  in  order  to  convict  of  an  attempt  to 
steal  from  the  person — have  all  contributed  to  the  result  before  us. 
Awaiting  the  day  when  we  can  even  approximate  the  simplicity  of 
criminal  procedure  in  England,  a  few  well-directed  sections  added 
to  our  criminal  code  would  appreciably  diminish  the  number  of 
reversals. 

Turning  to  some  of  the  cases  commented  on  by  Professor 
Hale,  it  is  gratifying  to  note  the  consistency  with  which  the  Su- 
preme Court  has  applied  the  rule  involved  in  People  v.  Hamilton,* 
— ^namely,  that  it  is  error  to  permit  evidence  of  the  details  of  a 
complaint  made  by  the  complaining  witness  in  a  prosecution  for 
rape:  the  fact  of  complaint  is  alone  acbnissible.  This  is  on  the 
theory  that  the  evidence  is  received  not  testimonially,  but  as  corro- 
borative of  the  complainant's  testimony  regarding  the  commission 
of  the  offense.  How  easy  it  is  for  courts  to  become  confused  in 
dealing  with  this  subject  is  apparent  from  the  cases  marshalled  in 

1.  This  comment  is,  in  substance,  the  writer's  discussion  of  Professor 
Hale's  review  at  the  1915  meeting  of  the  Illinois  State  Society  of  the  Amer- 
ican Institute  of  Criminal  Law  and  Criminology. 

2.  Professor  of  Law  in  Northwestern  University. 

3.  268  111.  390. 
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Professor  Wigmore's  book  on  evidence.  The  soundness  of  the 
rule  applied  will  be  generally  admitted.  It  is  of  course  something 
of  an  anomaly  that  the. question  which  must  be  put  to  the  witness 
is  one  which  in  another  field  might  be  objected  to  as  calling  for  a 
conclusion : — "Did  you  make  a  complaint  ?"  As  said  by  Mr.  Justice 
Hawkins  in  the  English  case  cited  in  the  preceding  paper — Queen 
V.  LUlyman^  "Is  it  to  be  left  to  the  witness  to  whom  the  statement 
is  made  to  determine  and  report  to  the  jury  whether  what  the 

woman  said  amounted  to  a  real  complaint?"  But  if  the  details  are 
to  be  allowed  in  evidence,  as  under  the  English  rule,  then  the  jury 
must  be  carefully  instructed  not  to  regard  them  as  testimonial 
evidence.  Quite  apart  from  the  fact  that  this  involves  a  degree  of 
discrimination  which  scarcely  could  be  looked  for  in  all  juries,  an 
instruction  of  the  kind  would  be  quite  likely  to  be  of  little  effect 
as  one  of  the  mass  of  instructions  which  our  system  permits.  Cer- 
tainly, under  our  cumbersome  practice  in  this  regard,  the  rule  as  it 
stands  is  preferable  to  that  followed  by  the  English  courts. 

The  case  of  People  v,  Kielczewski^  in  holding  that  the  defend- 
ant's appearance  and  demeanor  on  the  stand  are  not  evidence  to 
support  a  finding  as  to  his  age,  finds  its  sole  justification  in  consid- 
erations of  the  record, — ^namely,  that  the  appearance  and  demeanor 
are  not  before  the  court  on  appeal.  But,  in  the  light  of  the  cases 
as  to  view  in  condemnation  proceedings  adduced  by  Professor  Hale, 
even  this  g^und  disappears.  In  holding  that,  under  the  circimi- 
stances,  the  case  could  not  be  remanded  for  re-sentence,  the  decision 
is  equally  open  to  objection.  Unquestionably  the  finding  as  to  age 
was  against  the  evidence,  but  if  that  evidence  was  unnecessary,  there 
was  no  obstacle  to  rejecting  the  correspondingly  unnecessary  part 
of  the  verdict  as  surplusage. 

With  reference  to  People  v,  Purcell^ — ^the  pickpocket  case, — I 
am,  however,  constrained  to  venture  some  slight  dissent  from  what 
is  said  by  Professor  Hale.  It  is  difficult  to  see  how,  under  our 
statutes  relating  to  larceny  and  attempt,  the  Supreme  Court  could 
have  come  to  any  different  result.  Professor  Hale  is  of  opinion 
that  evidence  of  an  attempt  to  steal  from  the  person  without  proof 
that  there  was  any  property  on  the  person  would  support  a  find- 
ing of  nominal  value.  The  objection  to  this  is  that  it  is  importing 
a  fiction  into  the  verdict.  Under  the  circumstances,  the  jury  could 
quite  as  conscientiously  find  that  the  defendant  was  attempting  to 
steal  $100  as  that  he  was  attempting  to  steal  $1.  In  either  case, 
they  are  groping  in  the  realm  of  the  unknown. 

4.     [1896]  2  Q.  B.  167.    5.    269  111.  293.     6.    269  111.  467. 
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Nor  can  it  be  granted  that,  from  this  point  of  view,  the  New 
York  case — People  v.  Moran — offers  a  way  out.  In  spite  of  the 
added  light  which  Professor  Hale  has  brought  to  bear  on  that 
case,  I  still  think  that  it  falls  within  the  category  wherein  no  finding 
of  value  is  necessary.  The  question,  however,  involves  a  difficulty 
in  construing  the  New  York  statutes  relating  to  larceny.  As  stated 
in  the  principal  paper,  a  distinction  is  there  taken  between  grand 
larceny  in  the  first  degree  and  grand  larceny  in  the  second  degree. 
Grand  larceny  in  the  first  degree  is  stealing  (1)  property  of  any 
value  from  the  person  in  the  night  time;  (2)  property  of  the  value 
of  more  than  $25  in  the  night  time  from  a  dwelling  house,  vessel 
or  railroad  car;  and  (3)  property  of  the  value  of  more  than  $500 
in  any  manner  whatever.®  Grand  larceny  in  the  second  degree  is 
stealing  "under  circumstances  not  amounting  to  grand  larceny  in 
the  first  degree"  (1)  property  of  a  value  between  $50*  and  $500 
in  any  manner  whatever;  (2)  property  of  any  value  by  taking  the 
same  from  the  person ;  (3)  any  record  or  writing,  etc*® 

Now,  in  Professor  Hale's  view,  the  words*  "property  of  any 
value  from  the  person"  mean  property  of  less  than  $500  in 'value, 
because  of  the  preceding  words,  "under  circumstances  not  amount- 
ing to  grand  larceny  in  the  first  degree."  But,  it  may  be  asked 
whether  the  last-mentioned  words  do  not  more  directly  serve,  in 
their  relation  to  private  stealing,  to  distinguish  stealing  from  the 
person,  generally,  from  the  private  stealing  in  the  night  time 
mentioned  in  the  first  subdivision  of  the  section  dealing  with  grand 
larceny  in  the  first  degree.  Sound  as  Professor  Hale's  construc- 
tion probably  is,  it  is  to  be  doubted  whether  it  represents  the  view 
taken  in  New  York.  The  only  case  I  find  bearing  on  the  point  is 
People  V.  Frazier}^  That  was  a  demurrer  to  an  indictment  charg- 
ing that  the  defendant  took  and  unlawfully  appropriated  the  sum  of 
$2,000.    The  court  said : 

"If  properly  pleaded,  the  offense  should  be  brought  within  subdivision  3 
of  Section  5J0  [the  first  degree  section]  as  grand  larceny  in  the  first  degree, 
in  taking  property  of  the  value  of  $500  in  any  manner  whatever.  Grand 
larceny  in  the  second  degree  is  defined  as  stealing  or  unlawfully  obtaining 
property  of  any  value  by  taking  the  same  from  the  person  of  another.  *  *  * 
it  must  be  held  that  the  indictment  does  charge  two  offenses  in  a  single 
count :  First,  grand  larceny  in  the  first  degree ;  second,  grand  larceny  in  the 
second  degree." 

7.  123  N.  Y.  254. 

8.  Sec  1294  Penal  Law,  Cook's  Criminal  Code,  1915,  p.  354. 

9.  This  minimum  was  $25  prior  to  1912.  Penal  Code,  1881,  %  531 ;  Laws 
1912,  c  164. 

10.  Sec  1296  Penal  Law,  Cook's  Criminal  Code,  1915,  p.  355;  Laws 
1912.  c  164.    11.    73  N.  Y.  Supp.  446. 
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Unmistakably,  then,  the  court  looks  upon  a  charge  of  stealing 
$2,000  from  the  person  as  a  charge  of  grand  larceny  in  the  second 
degree.  Hence  it  would  seem  to  follow  that  private  stealing  of  any 
amount  may  be  prosecuted  as  grand  larceny  in  the  first  degree,  and 
if  the  indictment  takes  that  form,  proof  and  finding  of  value  are 
of  no  consequence.  The  indictment  in  the  Moran  case,  it  is  true, 
did  contain  the  allegation  that  the  property  attempted  to  be  stolen 
was  of  the  value  of  $10,  but  there  is  no  indication  in  the  opinion 
that  the  matter  of  value  was  regarded  as  of  any  importance  or  that 
the  jury  made  any  finding  on  the  point.  It  seems,  therefore,  fair 
to  conclude  that  despite  the  unsatisfactory  wording  of  its  statute. 
New  York  is  better  off  than  we  are  in  the  present  respect,  and 
that,  as  the  case  stands,  no  procedure  could  be  adopted  under  our 
statutes  which  could  dispense  with  an  actual  showing  of  value  in 
order  to  support  a  conviction  of  the  kind  under  discussion. 

People  V.  Krittenbrink^^  is  open  to  all  the  objections  urged. 
Even  tmder  the  rule  requiring  proof  of  ownership  of  stolen  goods 
in  a  prosecution  for  larceny,  the  conviction  might  well  have  been 
affirmed  on  the  evidence  in  the  record.  But  this  rule  has  long  out- 
lived any  usefulness  that  it  may  have  had,  and  should  be  got  rid  of. 
We  might  well  profit  by  the  example  of  the  rules  under  the 
English  Indictments  Act  of  1915,  which  provide  that  it  shall  not 
be  necessary  to  name  the  owner  except  when  required  for  the  pur- 
pose of  describing  an  offense  depending  on  some  special  ownership 
of  property." 

The  same  rules  make  us  reflect  upon  another  of  our  shortcom- 
ings when  we  read  People  v.  Butler,^*  Five  pages  of  that  opinion 
are  taken  up  in  the  discussion  of  whether  or  not  the  proviso  in  the 
statute  creating  the  offense  was  a  necessary  part  of  the  definition 
of  the  crime.  Since  the  indictment  had  not  negatived  the  exceptions 
in  the  proviso,  it  would  have  been  held  bad  had  the  court  decided 
that  the  proviso  was  descriptive  of  the  offense.  Interesting  as  such 
a  question  occasionally  becomes,  it  has  no  place  in  the  practicalities 
of  criminal  justice.  In  England,  the  axe  has  been  here  laid  to  the 
root.  The  provision  applicable  is  that  "it  shall  not  be  necessary,  in 
any  count  charging  a  statutory  offense,  to  negative  any  exception  or 
exemption  from  or  qualification  to  the  operation  of  the  statute 
creating  the  oflfense."**  And  it  is  hard  to  see  how  any  real  prejudice 
can  be  worked  to  the  defendant  by  such  a  change. 

12.    269  111.  244.      13.    Rule  6  (1).     14.    268  111.  635.    15.    Rule  5  (2). 
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PHILIPPINE  LAW 

By  George  A.  Malcolm* 

Law  as  here  used.  A  titie  to  this  article  technically  correct,  to 
which  all  would  agree,  is  impossible.  "Jurisprudence"*  is  discarded 
because,  besides  being  unsettled  in  meaning  it  implies,  to  many  in 
the  Philippines,  and  elsewhere,  merely  case-law.  "Law,"  while  pre- 
ferable, is  a  word  of  diversified  signification  to  be  found  in  many 
senses.  The  conception  of  the  nature  of  law  differs  according  to 
the  views  of  the  respective  schools.* 

"Law"  as  here  used  does  not  include  organic  law — the  fun- 
damental law,  taking  the  place  of  a  constitution,  and  usually  studied 
in  a  course  on  constitutional  law.  Law  as  here  used  includes  the 
whole  system  of  rules  of  human  conduct,  subordinate  to  the  organic 

1.  Dean  of  the  College  of  Law,  University  of  the  Philippines. 

2.  The  Germans  classify  Science  of  Law  (Rechtswissenschaft)  into 
Jurisprudence,  on  one  side,  and  Philosophy  of  Law,  on  the  other.  In  this 
scheme,  Jurisprudence  embraces  the  concrete  elements  of  law,  while  Phi- 
losophy of  Law  deals  with  its  abstract  and  fundamental  side.  It  is  accord- 
ingly possible  for  German  writers  to  consider  Jurisprudence  not  strictly  as  a 
science  of  tmiversal  principles,  but  as  something  limited  by  time  or  place. 
They  may  therefore  speak  freely  of  a  Jurisprudence  of  modem  times,  or  the 
Jurisprudence  of  a  particular  state:  (See  Sternberg,  "AUgemeine  Rechts- 
Ichre,"  part  First,  pp.  123,  153;  also,  the  diagram  definitions  of  Friedrich 
"Die  Bestrafung  der  Motive  und  die  Motive  der  Bestrafung,"  1910)  in 
Archiv  fiir  Rechts-  und  Wirtschaftsphilosophie,  Bd.  Ill,  2,  201.)  This  is  the 
usage  of  the  European  continent,  and  especially  of  France,  where  Jurispru- 
dence is  practically  synonvmous  with  csise-law.  It  has  also  fotmd  a  wide 
reception  in  our  language'  :    Gareis,  "Science  of  Law,"  p.  22,  note. 

"The  term  Jurisprudence  is  wrongly  applied  to  actual  systems  of  law, 
or  to  current  views  of  law,  or  to  suggestions  for  its  amendment,  but  is  the 
name  of  a  science.  This  science  is  a  formal,  or  analytical,  rather  than  a 
material  one.  It  is  the  science  of  actual,  or  positive,  law.  It  is  wrongly 
divided  into  'general*  and  'particular,'  or  into  'philosophical'  and  'historical.' 
It  may  therefore  be  defined  provisionally  as  'the  formal  science  of  positive 
law.'"  Holland,  "The  Elements  of  Jurisprudence,"  11th  Ed.,  pp.  12,  13. 

"Jurisprudencia  Filipina"  is  the  title  of  the  Spanish  edition  of  the  Phil- 
ippine Reports. 

3.  See  Holland's  "Jurisprudence,"  11th  Ed;  IV,  S.  Pattee,  "The  Es- 
sential  Nature  of  Law"  (1909)  ;  Wilson,  "The  State,"  Ch.  XIV;  Karl  Gareis, 
"Science  of  Law"  (1911);  25  Cyc.  163;  Black's,  Law  Dictionary;  Wood's 
Appeal  (1874),  75  Pa,  59.  There  is  no  work  in  the  language  which  in  its 
popular  and  technical  application  takes  a  wider  or  more  diversified  significa- 
tion than  the  word  "law."  Miller  v.  Dunn  (1887),  72  Cal.  462,  466.  "The 
Imperative  School  regards  law  as  something  commanded  by  the  state  (type: 
Austin).  The  Historical  School  contends  that  law  is  an  unconscious  develop- 
ment, like  a  language  (type:  Savigny).  The  Sociological  School  asserts 
that  law  is  a  complex  of  social  evolution  and  social  elements  (type:  Post), 
The  Dogmatic  School  assumes  that  law  proceeds  from  a  higher  authority 
than  the  state  (type:  Augustine).  The  Rational  School  finds  the  basis  of 
law  in  reason  (type:  Cicero).  The  Metaphysical  School  discovers  the  im- 
mutable foundations  of  law  in  transcendental  reality  (type :  Kant)  : — Gareis, 
p.  12,  note. 
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law,  of  which  the  courts  take  cognizance.  It  covers  both  substan- 
tive and  adjective  law,  both  written  and  unwritten  law,  the  sub- 
jects of  all  systems  included  in  the  usual  classifications.  Comprised 
within  the  term  are  codes,  statutes,  legislative  resolutions,  executive 
orders,  court  rules,  ordinances,  cases,  customs,  and  treatises. 

Sources  and  Development.  At  least  four  of  the  great  legal 
systems  of  the  world,  canon,  Mohammedan,  dvil  (Spanish),  and 
common  (Anglo-American)  have  aflFected,  and  still  do  aflFect,  Philip- 
pine law.  Add  to  these,  the  native  Malay  customary  law,  the  inde- 
pendent military  law,  and  the  far-removed  currents  which  have  car- 
ried legal  knowledge  to  the  Islands  are  discovered.  The  canon  law, 
due  to  separation  of  church  and  state,  is  now  looked  to  only  in 
exceptional  cases.  The  Mohammedan  law  following  Islam  into  the 
southern  Islands  of  the  Philippines  only  concerns  those  of  that 
faith.  Customary  law  is  more  accepted  practice  outside  the  usual 
cognizance  of  the  judiciary.  And  military  law  both  under  Spain 
and  the  United  States  was  restricted  to  those  of  that  branch.  But 
the  two  other  great  streams  of  the  law,  the  dvil,  the  legacy  of  Rome 
to  Spain  coming  from  the  west,  and  the  common,  the  inheritance 
of  the  United  States  from  Great  Britain  coming  from  the  east, 
have  here  in  the  Philippines,  met  and  blended.* 

All  these  various  sources  of  our  law  do  but  reflect  Philippine 
history — custom — ^the  inherent  vitality  of  native  institutions ;  canon 
and  Mohammedan — ^the  force  of  religious  propaganda;  military — 
the  militant  glory  of  the  races;  civil — ^the  milestones  of  Spanish 
power;  and  common — ^the  democratic  progress  of  the  United  States. 

The  American  constructive  policy  was  determined  by  President 
McKinley  when  he  recognized  the  force  of  the  Spanish  municipal 
law  and  when  in  his  instructions  to  the  commission  he  stated  that 

"The  main  body  of  laws  which  regulate  the  rights  and  obligations  of 
the  people  should  be  maintained  with  as  little  interference  as  possiUf^ 
Changes  made  should  be  mainly  in  procedure,  and  in  the  criminal  laws 
to  secure  speedy  and  impartial  trials,  and,  at  the  same  time,  effective  admini- 
stration, and  respect  for  individual  rights.** 

That  these  instructions  have  been  followed  is  shown  by  the 
words  of  the  United  States  Supreme  Court  in  an  opinion  by  Mr. 
Justice  Day: 

"Cases  which  have  come  to  this  court  from  the  Philippines  and  Porto 
Rico,  where  we  have  had  occasion  to  consider  the  enactments  making  changes 
in  the  laws  of  those  islands,  show  the  disposition  of  the  executive  and 

4.  See  R.  W.  Lee,  "The  Civil  Law  and  the  Common  Law— A  World 
Survey,"  XIV  Michigan  Law  Review,  Dec.,  1915,  p.  89. 
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Congress  not  to  interfere  more  than  is  necessary  with  local  institutions,  and 
to  engraft  upon  the  old  and  different  system  of  iurisprudence  established 
by  the  civil  law  only  such  changes  as  were  deemed  necessary  in  the  interest 
of  the  people,  and  in  order  to  more  effectively  conserve  and  protect  their 
rifi^ts."» 

Generally,  the  foundation  of  the  substantive  law  is  the  civil  law, 
with  the  adjective  law  the  replica  of  Anglo-American  statutes. 

How  strategic  a  position  this  is  for  the  Philippines  1  The  con- 
cise, scientific  precision  and  perfection  of  civil  codification  strength- 
ened in  its  weakest  parts  by  modem  progressive  procedural  acts! 
Judge  Abreu  of  the  court  of  first  instance  has  successfully  estab- 
lished from  legal  history  and  juridical  philosophy  that  this  inter- 
mingling of  legal  systems  is  to  the  advantage  of  the  peoples  affected.* 
Rome  and  England,  not  to  mention  Quebec,  Louisiana,  and  the 
Pacific  states,  all  justify  the  admirable  results  of  this  policy. 

"In  each  of  these  instances/'  Judge  Abreu  states,  ''the  secret  of  success 
has  invariably  rested  upon  two  facts:  (a)  that  laws  closely  interlaced  with 
religion,  sentimental  feelings,  or  family  relations,  were  not  superseded,  and 
in  case  they  were,  it  was  in  a  slow  and  gradual  manner;  (b)  that  laws  con- 
cerning relations  not  regulated  before,  or  granting  rights  never  enjoyed 
before,  had  been  freely  and  promptly  imposed.  These  two  facts  exactly 
repeat  themselves,  so  far  as  I  can  observe,  in  the  Americanization  of  the 
Philippine  laws.  In  the  necessary  blending  of  the  laws  of  the  Filipinos 
with  the  laws  of  the  Americans,  it  has  happened:  first,  that  when  a  law 
of  their  own  was  effaced  by  further  legislation,  the  American  law  was  bet- 
ter; second,  that  when  the  Filipinos  had  one  too  imperfect  to  suit  present 
conditions,  the  law  of  the  Americans  was  a  necessity." 

Our  present  endeavor  should  be  to  mould  and  develop  a  strictiy 
Philippine  legal  system. 

With  these  sources  and  this  outiine  of  development  before  us, 
we  can  classify  Philippine  law  for  our  purposes  into:  (1)  written, 
resolving  into  (a)  Spanish,  and  (b)  American  elements;  and  (2) 
so-called  unwritten,  including  the  common  law,  case-law,  and  cus- 
tomary law.  We  can  omit  a  description  of  canon  law  and  military 
law  as  bound  up  with  the  other  sources. 

Written  Law — Spanish. 
Force  of  Laws  of  Former  Sovereignty,    History  reveals  many 
instances  in  which  conquerors  have  permitted  the  laws  of  the  new 

5.    Perez  v.  Fernandez  (1906).  202  U.  S.  80,  91.  50  L.  Ed.  942. 

d  Jose  C.  Abreu,  **The  Blendinfir  of  the  Anglo-American  Law  with 
the  Spanish  Civil  Law  in  the  Philippines,"  III  Philippine  Law  Review,  May, 
1914,  p.  285;  also  Charles  Sj  Lobingier,  "Blending  Legal  Systems  in  the 
Philippines,"  XXXII  Review  of  Reviews,  Sept.,  1905,  p.  33d  and  XXI  Law 
Quarterly  Review,  Oct.,  1905,  p.  401;  and  Jorge  Bocobo,  "Civil  Law  under 
the  American  Flag,"  I  Philippine  Law  Journal,  January,  1915,  p.  284. 


Digitized  by 


Google 


334  II  ILLINOIS  LAW  REVIEW 

territory  to  remain  tindisturbed.     Lord  Bryce  says  the  reason  is 
that 

"Law  is  a  tenacious  plant,  even  harder  to  extirpate  than  language;  and 
new  rulers  have  generally  had  the  sense  to  perceive  that  they  had  less  to 
gain  by  substituting  their  own  law  for  that  which  they  found  than  they 
had  to  lose  by  irritating  their  new  subjects."^ 

The  French  law  left  in  Quebec,  and  the  Spanish-French  law 
continued  in  Louisiana  are  modern  examples  of  the  wisdom  of  this 
course." 

Numerous  cases,*  including  some  of  Philippine  origin,  have 
settled  the  rules  of  the  public  law  recognized  by  the  United  States 
which  govern  the  effect  of  a  change  of  sovereignty  by  conquest  or 
cession  upon  the  laws  of  the  acquired  territory.  The  primary  dis- 
tinction is  between  municipal  and  political  law.  ^'Municipal"  is 
here  used  in  its  more  extensive  meaning  in  contra-distinction  to 
international,  as  that  law  which  regulates  the  intercourse  and  gen- 
eral conduct  of  individuals — ^laws  intended  for  the  protection  of 
private  rights.***  "Political"  is  used  to  denominate  the  laws  regu- 
lating the  relations  sustained  by  the  inhabitants  to  the  sovereign.** 

The  great  body  of  the  municipal  laws  of  the  acquired  province 
or  country  remain  in  force  until  abrogated  or  changed  by  the  gov- 
ernment of  the  United  States.  For  example,  the  inhabitants'  rights 
of  property  are  undisturbed.**    Such  mtmicipal  law  of  the  former 

7.  "Selected  Essays  in  Anglo-American  Legal  History,"  Vol.  I,  p. 
593;  see  Reinsch,  "Colonial  Government,"  Ch.  XVIII. 

8.  See  Exchange  Bank  v.  The  Queen  (1886).  11  App.  Cas,  157; 
Wagner  v.  Kenner,  (1842),  2  Rob.  (La.)  120;  C.  F,  Randolph,  "Law  and 
Policy  of  Annexation,"  p.  136;  Laurel,  "What  Lessons  may  be  derived  by 
the  Philippine  Islands  from  the  Legal  History  of  Louisiana,"  II  Philippine 
Law  Journal,  Sept.,  1915,  p.  91. 

9.  Sir  William  Scott  in  The  Fauna  (1804),  5  Robinson.  106;  Marshall, 
C.  J.  in  American  Insurance  Co.  v.  Canter  (1828),  1  Pet.  511,  7  L.  Ed.  242; 
Daniel,  J.,  in  Leitensdorfer  v.  Webb  (1858),  20  How.  176,  15  L.  Ed.  891; 
Fuller,  C.  J.,  in  Ortega  v.  Lara  (1906),  202  U.  S.  339,  50  L.  Ed.  1055,  con- 
cerning an  article  of  the  Spanish  Civil  Code  in  effect  in  Porto  Rico;  Har- 
lan, J.,  in  Alvarez  v.  U.  S,  (1910),  216  U.  S.  167.  54  L.  Ed.  432,  office  pur- 
chased in  Porto  Rico  not  protected;  Lurton,  J.,  in  Vilas  v.  Manila  (1911), 
220  U.  S.  345,  55  L.  Ed.  491,  concerning  the  status  of  Manila;  Philippine 
Sugar  Estates  Development  Co,  v.  U,  S.  (1904),  39  Ct.  Q.  225;  Trent,  J., 
in  Roa  v.  Collector  of  Customs  (1912),  23  Phil.  315,  330.  See  also  Lord 
Mansfield  in  Campbell  v.  Hall,  Cowp.  204 ;  the  late  Mr.  Justice  Brewer  in  his 
article  on  "International  Law,"  22  Cyc  1729;  Moore,  "International  Law 
Digest,"  I,  pp.  304  et  seq. ;  5  Op.  Atty.  Gen.  P.  I.  510,  542. 

10.  Marshall,  C.  J.,  in  American  Insurance  Co,  v.  Canter  (1828), 
1  Pet  511,  7  L.  Ed.  242;  Field,  J.,  in  Chicago,  Rock  Island,  and  Pacific  Rail- 
way Co,  V.  McGlinn  (1885).  114  U.  S.  542,  546,  29  L.  Ed.  270;  Bean,  J„  in 
Cook  V.  Port  of  Portland  (1891),  13  L.  R.  A.  533. 

11.  American  Insurance  Co.  v.  Canter  (1828).  1  Pet  511.  7  L.  Ed.  242; 
Roa  V.  Collector  of  Customs  (1912),  23  Phil.  315. 

12.  Marshall,  C.  J.,  in  V,  S.  v,  Percheman  (1833),  7  Pet  51.  8  L.  Ed. 
604;  Strother  v,  Lucas  (1838),  12  Pet.  4ia  9  L.  Ed.  1137. 
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sovereignty  as  is  inconsistent  with  the  constitution  and  laws  of  the 
United  States  or  the  characteristics  and  institutions  of  republican 
government  is  at  once  displaced. 

The  previous  political  relations  of  the  inhabitants  of  the  ceded 
region  are  totally  abrogated.  The  political  law  pertaining  to  the 
prerogatives  of  the  former  government  necessarily  ceases. 

''It  cannot  be  admitted  that  the  king  of  Spain  could,  by  treaty  or  other- 
wise, impart  to  the  United  States  any  of  his  royal  prerogatives;  and  much 
less  can  it  be  admitted  diat  they  have  capacity  to  receive,  or  power  to  exer- 
cise them.  Every  nation  acquiring  territory,  by  treaty  or  otherwise,  must 
hold  it  subject  to  the  constitution  and  laws  of  its  own  government  and  not 
according  to  those  of  the  government  ceding  it."  ^' 

Such  political  laws  of  the  prior  sovereign  as  are  not  in  con- 
flict with  the  constitution  or  institutions  of  the  United  States  con- 
tinue in  force  only  if  the  new  sovereignty  shall  affirmatively  so 
declare.** 

The  best  presentation  of  the  applicable  rules  is  by  Mr.  Justice 
Field,  in  amplification  of  the  previous  statements  of  Sir  William 
SJcott,  and  of  Chief  Justice  Marshall,  as  follows: 

"It  is  a  general  rule  of  public  law,  recognized  and  acted  upon  by  the 
United  States,  that  whenever  political  jurisdiction  and  legislative  power  over 
any  territory  are  transferred  from  one  nation  or  sovereign  to  another,  the 
mtmicipai  laws  of  the  cotmtry,  that  is,  laws  which  are  intended  for  the 
protection  of  private  rights,  continue  in  force  until  abrogated  or  changed 
by  the  new  government  or  sovereign.  By  the  cession  public  property  passed 
from  one  government  to  the  other,  but  private  property  remains  as  before, 
and  with  it  those  municipal  laws  which  are  designed  to  secure  its  peace- 
ful use  and  enjoyment  As  a  matter  of  course,  all  laws,  ordinances,  and 
regulations  in  conflict  with  the  political  character,  institutions  and  constitu- 
tion of  the  new  government,  are  at  once  displaced.  Thus,  upon  a  cession  of 
political  jurisdiction  and  legislative  power — and  the  latter  is  involved  in 
the  former — ^to  the  United  States,  the  laws  of  the  country  in  support  of  an 
established  religion,  or  abridging  the  freedom  of  the  press,  or  authorizing 
cruel  and  unusual  punishments,  and  the  like,  would  at  once  cease  to  be  of 
obligatory  force  without  any  declaration  to  that  effect;  and  the  laws  of  the 
country  on  other  subjects  would  necessarily  be  superseded  by  existing  laws 
of  the  new  government  upon  the  same  matters.  But  with  respect  to  other 
laws  affecting  the  possession,  use  and  transfer  of  property,  and  designed 
to  secure  good  order  and  peace  in  the  commtmity,  and  to  promote  its  health 
and  prosperity,  which  are  strictly  of  a  municipal  character,  the  rule  is  general 
that  a  change  of  government  leaves  them  in  force  until,  by  direct  action  of 
the  new  government  they  are  altered  or  repealed."  ^^ 

13.  Pollards  Lessee  v,  Haqan  (1845).  3  How.  212.  225.  11  L.  Ed.  565, 
e,  g.  state  religion;  U.  S,  v.  Balcorta  (1913),  25  Phil.  273. 

14.  Ely's  Administrator  v.  U,  S.  (1898),  171  U.  S.  220,  43  L.  Ed.  142; 
Roa  V.  Collector  of  Customs  (1912),  23  Phil.  315,  330. 

15.  Chicago,  Rock  Island  and  Pacific  Railway  Co.  v.  McGlinn  (1885), 
114.  U.  S.  542,  ^46.  29  L.  Ed.  270. 
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As  a  corrollary  to  these  principles,  the  fact  that  the  transfer  of 
territory  from  one  nation  to  another  brings  in  a  new  system  of 
law  makes  no  difference.  So  the  civil  law  in  all  its  mutations  will 
be  protected  by  the  United  States,  a  common  law  country. 

"In  the  future  growth  of  the  nation/'  the  United  States  Supreme  G)urt 
once  said,  "as  heretofore,  it  is  not  impossible  that  G>ngress  shall  see  fit  to 
annex  territories  whose  jurisprudence  is  that  of  the  civil  law.  One  of  the 
considerations  moving  to  such  annexation  might  be  the  very  fact  that  the 
territory  so  annexed  should  enter  the  Union  with  its  traditions,  laws,  and 
systems  of  administration  unchanged.  It  would  be  a  narrow  construction 
of  the  constitution  to  require  them  to  abandon  these,  or  to  substitute  for 
a  system  which  represented  the  growth  of  generations  of  inhabitants  a  juris- 
prudence with  which  they  had  had  no  previous  acquaintance  or  sympathy."^' 

The  general  rules  heretofore  described  as  to  the  continuation 
of  laws  of  the  acquired  territory  were  followed  for  the  Philip- 
pines by  President  McKinley  in  his  instructions  to  General  Merritt 
dated  May  19,  1898,  namely: 

"Though  the  powers  of  the  military  occupant  are  absolute  and  supreme, 
and  immediately  operate  upon  the  political  condition  of  the  inhabitants,  the 
municipal  laws  of  the  conquered  territory,  such  as  affect  private  rights  of 
person  and  property,  and  provide  for  the  punishment  of  crime,  are  con- 
sidered as  continuing  in  force,  so  far  as  they  are  compatible  with  the  new 
order  of  things,  until  they  are  suspended  or  superseded  by  the  occupy- 
ing belligerent;  and  in  practice  they  are  not  usually  abrogated,  but  are 
allowed  to  remain  in  force,  and  to  be  administered  by  the  ordinary  tri- 
bunals, substantially  as  they  were  before  the  occupation.  This  enlightened 
practice  is,  so  far  as  possible,  to  be  adhered  to  on  the  present  occasion."  ^^ 

The  proclamation  of  General  Merritt  on  August  14,  1898,  on 
the  capitulation  of  the  Spanish  forces  was  of  similar  tenor.^' 

Application  of  Rules }^  In  the  application  of  the  rules  relative 
to  the  continuation  of  Spanish  laws  in  the  Philippines,  the  courts, 
as  said  by  Mr.  Justice  Moreland,  have  taken  this  reasonable  view : 
''The  great  body  of  our  laws  is  of  Spanish  origin  and  comes  to  us 

16.  H olden  v.  Hardy  (1898),  169  U.  S.  366,  389.  42  L.  Ed.  780;  Hubgh 
V.  New  Orleans  Railway  Co.  (1851),  6  La.  Ann.  495,  54  Am.  Dec.  5o5; 
Chew  V.  Calvert  (1818),  Walker's  Reports  (Miss.)  54. 

17.  Off.  Gaz.  Jan.  1.  1903,  p.  1. 

18.  'The  government  established  among  you  by  the  United  States 
Army  is  a  government  of  military  occupation;  and  for  the  present  it  is 
ordered  that  the  municipal  laws,  such  as  affect  private  rights  of  persons  and 
property,  regulate  local  institutions  and  provide  for  the  punishment  of  crime, 
shall  be  considered  as  continuing  in  force,  so  far  as  compatible  with  the 
purposes  of  military  government,  and  that  they  be  administered  through  the 
ordinary  tribunals  substantially  as  before  occupation;  but  by  officials  ap- 
pointed by  the  government  of  occupation." 

19.  See,  generally,  Charles  S.  Lohingier,  "The  Spanish  Law  in  the 
Philippines,"  I  Philippine  Law  Review,  March  15,  1912,  p.  S97,  and  Annuad 
Bulletin  No.  4,  (Comparative  Law  Bureau,  July  1,  1914. 
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and  is  enforced  by  us  upon  the  theory  that  it  has  survived."*®  The 
basic  Spanish  laws,  the  civil  code,  the  code  of  commerce,  the  penal 
code,  and  the  mortgage  law  are  consequently  construed  as  codes, 
as  a  matter  of  course.  Only  when  the  applicability  of  a  particular 
article  of  one  of  these  laws  is  in  issue  will  the  courts  feel  them- 
selves bound  to  decide  its  validity. 

A  series  of  cases  and  opinions  have  resolved  the  further  ques- 
tion of  what  other  Spanish  laws  remained  in  force  after  American 
occupation. 

The  Supreme  Court  of  the  Philippines,  affirmed  on  appeal  to 
the  United  States  Supreme  Court,  held  that  the  law  of  waters  in 
force  in  these  Islands  is  the  law  of  August  3,  1866,  and  not  the 
law  of  1879  of  the  Peninsula.*^  The  provisions  of  the  ley  provi- 
sional were  said  to  be  in  force  in  so  far  as  they  have  not  been 
repealed  or  amended  by  implication  by  the  body  of  laws  enacted  in 
these  Islands  since  the  change  from  Spanish  to  American  sover- 
eignty.** The  attorney-general  found  the  penal  provisions  of  the 
Spanish  railway  law  of  1875  and  1877  as  still  effective ;  the  Supreme 
Court  also  applied  this  portion  of  the  law."  The  attorney-general 
about  the  same  time  carried  his  ruling  further  in  an  opinion  to  the 
effect  that  the  Spanish  railway  law  of  November  23,  1877,  and  the 
regulations  for  its  execution  of  September  8,  1878,  except  as  incon- 
sistent with  subsequent  legislation  embodied  in  Philippine  statute 
law,  or  as  repugnant  to  American  institutions  or  the  chaise  from 
Spanish  to  American  sovereignty,  are  in  full  force  and  effect  in 
the  Philippine  Islands.**  Articles  44  to  78  of  the  law  of  marriage 
of  1870  were  extended  to  the  Philippines,  and  with  the  portions 
of  las  siete  partidas  concerning  divorce,  continued  in  force.*^ 

Whether  the  Spanish  copyright  law  of  January  10,  1879,  had 
force  after  the  change  from  Spanish  to  American  sovereignty  has 
never  been  definitely  settled,  although  the  weight  of  authority  is 
in  favor  of  the  view  that  it  was  abrogated.    This  is  the  conclusion 

2Xk  Coocurring  opinion  in  Forbes  v,  Chuoco  Tiaco  (1910),  16  Phil. 
534   592 

'21.  Ker  &  Co.  v.  Cauden  (1906).  6  Phfl.  732,  U.  S.  268,  56  L.  Ed.  432 
(1912);  also  Montana  v.  Insular  Government  (1909),  12  Phil  572.  De- 
scribed by  Carlos  Tan,  "Water  Rights  in  the  Philippines/'  II  Philippine 
Law  Journal,  Oct..  Nov.,  1915. 

22.  U.  S.  V.  Fortaleza  (1909).  12  Phil.  472.  477. 

23.  3  Op.  Atty.  (km.  P.  J..  395;  5  Op.  Atty.  (ka.  P.  I..  201;  U.  S.  v, 
Calaguas  (1909),  14  Phil.  739. 

24.  Op.  Atty.  (5ca  P.  I..  Aug.  30,  1909. 

25.  De  la  Rama  v.  De  la  Rama  (1903).  3  Phil.  34;  Ebreo  v.  Sichon 
(1905),  4  Phil.  705;  Ibanes  v,  Ortis  (1905),  5  Phil.  325;  Del  Prado  v.  De  la 
Fuento  (1914).  28  Phil.  23. 
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reached  by  two  attorneys-general,  a  judge  of  the  court  of  first 
mstance  of  the  city  of  Manila,  a  justice  of  the  Supreme  Court,  a 
well-known  text  writer,  and  a  member  of  the  Manila  bar  in  a  mono- 
graph on  the  sub  jet."  Although  the  question  was  brought  before 
the  courts,  on  appeal,  the  Supreme  Court  permitted  the  case  to  go 
o£F  on  a  question  of  jurisdiction.'^  The  same  doubt  exists  as  to  the 
Spanish  mining  law.  Mr.  Justice  Willard  expressed  the  opinion 
that  it  was  not  in  force.** 

On  the  other  side,  the  Supreme  Court  found  the  Spanish  mili- 
tary code  no  longer  operative,  presumably  because  a  political  law.** 
It  decided  the  Spanish  notarial  act  not  to  be  in  existence.*®  And 
it  held  in  another  case  articles  17  to  27,  inclusive,  of  the  civil  code, 
dealing  with  Spanish  citizenship,  to  be  political  laws  and  so  abro- 
gated.*^ 

Generally,  therefore,  the  following  are  the  Spanish  laws  which 
continued  in  practical  operation  after  American  occupation:  civil 
code,  code  of  commerce,  penal  code,  mortgage  law,  ley  praznsional, 
marriage  law  of  1870,  law  of  waters  of  1866,  and  the  railway  law 
of  1877.  Everyone  was  extensively  modified  by  subsequent  legis- 
lation. By  persistent  amendment  the  code  of  commerce,  the  mort- 
gage law,  and  the  law  of  waters  became  but  skeleton  codes,**  and 
other  laws  as  the  ley  provisional  and  the  railway  law  were  rarely 
used.  By  enactment  of  act  190,  the  Spanish  code  of  civil  procedure 
was  nullified.** 

Written  Law — ^American-Filipino. 

General  Orders  of  the  Military  Governors,  Two  general  orders 
of  the  military  governors  promulgated  to  cover  omissions  of  the 
Spanish  legal  system  were  permanent  contributions  to  the  legisla- 
tion of  the  Philippines. 

26.  Attoraey-Gcneral  Araneta,  3  Op.  Atty.  Gen.  453;  Acting  attorney- 
genera!  Harvey,  4  Op.  Atty.  Gen.  8;  Judge  Grossfield,  U.  S.  v.  Yam  Tung 
Way,  court  of  first  instance,  Manila,  May,  1910;  Willard's  "Notes  to  the 
Spanish  Civil  Code,"  pp.  39,  40;  WiUiam  Benjamin  Hale.  "Copyright  in 
Porto  Rico  and  the  Philippines,"  II  Philippine  Law  Journal,  January,  1916; 
p.  268;  Charles  C.  De  Selms,  Unpublished  Thesis.  Likewise  attorney-general 
of  Porto  Rico  as  to  letters  patent :  vol.  1  Ops.  74,  181.  But  Attoraey-Ccneral 
Viilamor  argued  before  the  courts  that  the  law  was  in  force. 

27.  U.  S.  V,  Yam  Tung  Way  (1911),  21  Phil.  67. 

28.  "Notes  to  the  Spanish  Civil  Code,"  p.  40. 

29.  17.  S.  V.  Sweet  (1901).  1  Phil,  la 

30.  Bagsav.  Nagramada  (1908).  11  Phil.  174. 

31.  Roa  V,  Collector  of  Customs  (1912),  23  Phil.  315. 

32.  See  Espiritu,  "Notes  on  the  Code  of  (Commerce;"  Tan,  "Philippine 
Water  Rights,"  M  Philippine  Law  Journal,  Nov.,  1915,  p.  192. 

33.  Legaspi  v.  Aguilar  (1908).  12  Phil.  353. 


Digitized  by 


Google 


PHILUPINE  LAW  339 

"The  powers  of  a  military  governor  to  issue  orders,  decrees,  regula- 
tions, etc.,  which  have  the  force  of  law  in  the  territory  over  which  he  has 
jurisdiction  is  beyond  question."** 

General  orders  No.  58  of  April  23,  1900,  according  to  its  pre- 
amble was  issued  ''in  the  interest  of  justice,  and  to  safeguard  the 
civil  liberties  of  the  inhabitants  of  these  Islands."  The  one  hundred 
ten  brief  sections  constitute  a  complete  code  of  criminal  procedure. 
This  code  secures  to  the  accused  all  the  rights  to  which  he  is  usually 
entitled  in  the  United  States  except  trial  by  jury.  It  introduced 
the  writ  of  habeas  corpus.  Mr.  Chief  Justice  Arellano  has  said 
of  general  orders  No.  58 : 

"This  law,  based  upon  the  accusatory  system,  has  abolished  the  inquisi- 
torial process  so  derogatory  of  the  rights  of  the  accused,  and  which  was 
the  foundation  of  our  former  criminal  procedure;  the  time  formerly  taken 
up  by  this  inquisitorial  system  without  the  right  of  intervention  on  the 
part  of  the  accused,  which  at  times  would  be  prolonged  for  years,  depend- 
ent upon  the  difficulty  of-  investigation,  has  been  saved;  the  long  period  of 
preventive  punishment  suffered  by  so  many  persons  during  the  long  summary 
examination  is  now  avoided,  which  said  examination  was  carried  on  for 
die  purpose  of  investigating  the  conunission  of  a  crime  and  whedier  any 
person  was  guilty  thereof;  the  new  procedure  provides  for  a  complete 
equality  between  the  accuser  and  the  accused  between  prosecution  carried 
on  by  the  Government  and  the  defense  of  his  personal  liberty  and  security 
interposed  by  die  defendant;  a  brief  proceeding,  which  becomes  and  is 
public  from  its  initiation,  fully  provides  all  that  is  necessary  for  a  com- 
plete defense,  and  is  an  absolute  safeguard  of  personal  security ;  diis  undoubt- 
edly, is  the  greatest  benefit  conferred  upon  the  inhabitants  of  this  country."** 

The  code  of  criminal  procedure  alluded  to  by  the  Supreme 

34.  Duarte  v,  Dade  (1915),  XIII  O.  G.  2006,  2009. 

35.  Report,  Military  Governor,  1900,  App.  A  A.  G  G :  Le  Roy,  "The 
Americans  in  the  Philippines,"  vol.  11,  pp.  279,  280  (Note).  General  Crowder 
who  helped  draft  the  law  summarizes  the  changes  as  follows:  "(1)  The 
requirement  of  a  specific  complaint  or  information,  charging  but  one  offense; 
(2)  preliminary  examination  with  witnesses,  with  immediate  decision  as  to 
holding  the  prisoner,  abolishing  the  interminable  and  secret  sumario;  (3) 
the  right  of  being  confronted  by  the  witnesses,  of  cross-examination,  of 
compulsory  attendance  of  witnesses  for  defense,  of  exemption  from  testi- 
mony against  one's  self — ^all  the  methods  of  the  open  trial,  in  place  of  the 
secret  or  semi-secret  procedure  of  the  civil-law  countries,  and  the  right  also  of 
apiMal  in  all  cases;  (4)  the  privilege  of  demurring  to  an  insufficient  com- 
plaint and  of  pleading  a  former  judgment  or  jeopardy;  (5)  the  right  of  the 
joint  defendants  to  be  tried  separately;  (6)  tiie  right  of  new  trials  in  case 
of  errors  of  law  or  newly  discovered  evidence;  (7)  the  extension  of  such 
procedure,  in  a  simple  form,  to  justices'  courts;  (8)  the  making  of  all 
persons,  including  defendants,  competent  witnesses,  instead  of  excluding  the 
accused  and  his  relatives  and  employees;  (9)  the  evidence  to  be  relevant 
and  the  best  of  which  the  case  might  be  susceptible,  doing  away  with  the 
former  free  admission  of  hearsay  evidence;  (10)  introducing  the  specific 
remedy  of  the  habeas  corpus  writ,  instead  of  the  theoretical  assurance  in 
the  Spanish  law  of  a  'speedv  trial';  (12)  safeguarding  the  issuance  and 
execution  of  search-warrants.     Le  Roy,  Id. 
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Court  as  "the  notably  short,  compact,  and  concise  military  order, "*^ 
has  met  the  test  of  experience  well.  The  legislature  has  had  to 
amend  or  supplement  it  in  but  minor  particulars.  Prosecuting  offi- 
ciak  and  members  of  the  bar  have  all  found  it  sufficient  in  practice. 
Former  secretary  of  finance  and  justice  Araneta  says  that 

"This  reform  has  met  with  general  approval  and  applause,  and  is  looked 
upon  as  one  of  the  most  positive  benefits  obtained  from  the  Government 
established  in  these  Islands."*^ 

General  orders  No.  68  of  December  18,  1899,  as  amended  by 
general  orders  No.  70,  series  of  1900,  is  the  other  law  issued  by 
the  military  governor  which  should  not  be  left  unmentioned.** 
Liberty  of  marriage  was  there  recognized.  Civil  marriage  was 
regulated. 

Acts  of  the  Philippine  Commission.  For  practically  seven 
years — from  September  1,  1900,  to  October  16,  1907 — ^the  Philip- 
pine Commission  was  the  sole  legislative  body  of  the  Islands.  As 
during  this  period  there  was  an  American  majority  on  the  aoxnr 
mission,  and  as  these  commissioners  were  simultaneously  heads  of 
executive  departments,  the  laws  enacted  were  consequently  those 
which  according  to  American  minds  were  thought  wise  for  the 
proper  government  of  the  Islands,  and  which  usually  were  found 
necessary  by  reason  of  administrative  experience.  Naturally,  there- 
fore, American  precedents  were  mainly  taken  and  adapted  to  Insular 
conditions. 

Exactly  1800  acts  were  enacted  by  the  commission.  About 
100  of  these  were  pushed  through  in  the  last  month  and  a  half 
preceding  the  inauguration  of  the  Philippine  Assembly.  Many 
acts  were  private,  special,  temporary,  or  local  in  nature.  All  that 
were  thought  to  constitute  general  and  permanent  legislation  were 
printed  in  the  "Compilation  of  the  acts  of  the  Philippine  Commis- 
sion." Here  can  be  found  laws  of  great  importance  which  it  would 
be  wearisome  to  describe,  but  certain  of  which  can  at  least  be  men- 
tioned. 

A  subject  which  required  close  attention  from  the  commission 
was  local  government.  With  this  end  in  view  the  municipal  code 
(act  82),  the  provincial  government  act  (act  83),  the  Manila  charter 
(act  183),  the  special  provincial  government  act  (act  1396),  and 

26.    U,  S,  V.  De  Guzman  (1915).  XIII  O.  G.  1173,  1174. 

217,  "Organization  of  Police  and  Judiciary,"  Cablenews-American  Yearly 
Review  Number,  1911,  p.  32. 

38.  See  Ramos,  "Marriage:  Forms,  Celebration,  and  Legal  Conse- 
quence," p.  92. 
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the  township  government  act  (act  1397),  were  enacted  after  grave 
study  and  investigation.  Later  and  still  under  its  exclusive  juris- 
diction, the  commission  passed  the  Baguio  charter  (act  1963)  and 
the  organic  act  for  the  department  of  Mindanao  and  Sulu  (act 
2408),  The  earlier  laws  pertaining  to  local  government,  particularly 
the  municipal  code,  were  repeatedly  amended.  Of  a  similar  strictly 
administrative  character  was  the  reorganization  act  (act  1407),  the 
civil  service  law  (finally  revised  as  act  1698)  and  the  election  law 
(act  1582). 

Fiscal  matters  received  attention  in  the  customs  administrative 
act  (act  355),  the  internal  revenue  law  (act  1189  since  revised)  and 
the  accounting  act  (act  1792  as  revised).  The  professions— law, 
medicine,  pharmacy,  and  dentistry — ^were  r^ulated.  Commercial 
development  was  encouraged  and  regulated  by  the  mining  law  (act 
624),  the  trade-mark  law  (act  666),  the  public  land  law  (act  926), 
the  friar  land  act  (act  1120),  and  the  forest  act  (act  1148).  Health 
of  individuals  was  protected  in  the  pure  food  law  (act  1655),  and 
of  animals  in  acts  1147  and  1760. 

The  subjects,  of  possibly  the  most  interest  concerning  which 
the  commission  took  action,  are  those  which  touch  the  judiciary  and 
the  Spanish  codes,  especially  procedure.  Act  136  provided  for  the 
organization  of  the  courts.  Various  acts  amplified  the  penal  code. 
The  corporation  law  (act  1459)  and  the  chattel  mortgage  law  (act 
1508)  vitally  modified  the  Spanish  substantive  law.  The  Torrens 
system  repealing  much  of  the  Spanish  mortgage  law  was  brought  in 
by  act  496,  copied  substantially  from  the  Massachusetts  law  of 
1898.»* 

The  greatest  contribution  to  the  jurisprudence  of  the  Islands 
was  a  code  of  civil  procedure,  enacted  after  full  public  discussion 
on  August  7,  1901,  as  act  190.  Governor  Taft  writing  shortly  after 
the  code  went  in  force  said: 

"The  Si>aiiish  code  of  procedure  was  so  full  of  technicalities  as  practic- 
ally to  deny  justice  to  the  litigant,  and  the  Filipino  bar  were  unanimous  in 
a  demand  for  a  change.  Judge  Ide  has  drafted  the  code,  and  I  believe  that 
American  lawyers  who  consult  it  win  testify  to  the  excellence  of  his 
work."*® 

The  code  follows  closely  the  laws  and  codes  of  California,  Ver- 

59.  See  CUy  of  Manila  v.  Lack  (1911),  19  Phil.  524;  Alba  v.  De  la 
Crug  (1910).  17  PhiL  49;  De  Jesus  v.  City  of  ManUa  (1914),  XIII  O.  G. 
130;  Enrique  Altavas,  ''Systems  of  Land  Registration  in  the  Philippines," 
III  Philippine  Law  Review,  Jan.,  1914,  p.  126. 

40.  Wm.  H,  Taft,  "Civil  Gk)vcmment  in  the  Philippines,"  Outlook, 
May  31,  1902,  p.  305,  printed  in  his  "The  Philippines,"  p.  64. 
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mont,  Geoiigia,  Massachusetts,  Mississippi,  and  Ohio.*^  *The  Cali- 
fornia code/'  the  Chief  Justice  has  said,  "is  its  true  legal  prece- 
dent."^' Matters  in  the  code  which  to  the  commission  m  its  annua] 
report  for  that  year^  seemed  most  important  were  the  radical 
departure  from  die  Spanish  procedure;  challenging  of  judges  and 
other  court  officials  is  abrogated ;  civil  liability  of  judges  and  justices 
of  the  peace  for  error  in  their  judicial  determination  is  done  away 
with;  and  the  sittings  and  proceedings  of  every  court  of  justice  are 
made  public  except  when  testimony  is  of  an  indecent  character  such 
as  to  require  the  exclusion  of  the  public  in  the  interest  of  morality. 

Acts  of  the  Philippine  Legislature.  In  volume,  the  acts  of  the 
Philippine  Legislature,  constituted  by  the  Philippine  Assembly  and 
the  Philippine  Commission,  together  with  acts  of  the  conmiission 
passed  by  it  under  its  exclusive  jurisdiction,  have  brought  the  num- 
ber up  to  over  2,600.    These  fill  nine  bulky  books  of  public  laws. 

The  Philippine  Assembly  signalized  its  inauguration  by  the 
introduction  and  passage  of  the  Gabaldon  act,  appropriating  one 
million  pesos  for  barrio  schools.  Interest  in  education  was  there- 
after continuously  manifested  especially  by  an  act  (1870)  author- 
izing a  university  of  the  Philippines.  But  it  was  natural  tihat  much 
of  the  work  accomplished  by  the  Philippine  Commission  should  not 
be  deemed  satisfactory  or  should  have  become  obsolete  because  of 
the  passage  of  time.  Accordingly  we  find  various  amen^nents  of 
the  election  law,  revision  of  prior  laws  as  internal  revenue  (act 
2329),  judicial  and  health  reorganization  (acts  2347  and  2468),  and 
an  administrative  code  (act  2657).  It  was  natural  also  that  love 
for  the  native  land  should  find  expression  in  the  passage  of  patriotic 
laws,  such  as  one  authorizing  a  pantheon  of  Ulustrious  Filipinos 
(act  1856)  ;  another  the  purchase  of  the  books  of  Rizal  (act  2021)  ; 
and  still  another  approving  a  plan  for  a  national  capital  (act  1841). 

A  creative  tendency,  which  deserves  special  praise,  and  which 
was  not  ashamed  to  adopt  legislation  indorsed  by  such  bodies  as 
that  on  uniformity  of  laws,  was  shown.  Thus  there  were  estab- 
lished a  bureau  of  labor  (act  1868),  a  board  of  public  utility  com- 
missioners (act  2307),  a  Philippine  national  library  (act  2572), 
and  a  Philippine  national  bank  (act  2612).  Progress  was  indicated 
in  the  enactment  of  such  modem  laws  as  a  bankruptcy  and  insolv- 
ency law  (act  1956),  the  negotiable  instruments  law  (act  2031),  the 

41.  See  die  code  of  civil  procedure  as  compiled,  including  citations 
to  the  known  origin  in  the  state  codes  of  the  various  sections. 

42.  Yangco  v.  Rhode  (1902).  1  Phil.  404,  410. 

43.  Report  1901,  Vol.  I,  pp.  86-90.  See  further  Public  Session  Min- 
utes of  the  Philippine  Commission,  1901,  pp.  734  et  seq.,  861  et  sea. 
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warehouse  receipts  law  (act  2137),  the  irrigation  law  (act  2152), 
a  motor  vehicle  law  (act  2159),  the  registration  and  protection  of 
patents  (act  2235),  the  cadastral  act  (act  2259),  a  fiber  inspection 
law  (act  2380),  the  insurance  act  (act  2427),  and  the  usury  law 
(act  2655). 

Codification,  If  the  Spanish  codes,  the  general  orders  of  the 
military  governors,  and  the  acts  of  the  Philippine  Commission  and 
Legislature  were  analyzed,  Philippine  law  would  be  disclosed  as 
in  the  following  tumultous  condition :  civil  law,  found  principally  in 
the  civil  code,  the  law  of  waters,  the  code  of  civil  procedure,  the 
mortgage  law,  the  chattel  mortgage  law,  general  orders  No.  68,  and 
the  irrigation  law;  commercial  law  in  the  code  of  commerce,  the 
corporation  law,  the  insolvency  law,  the  negotiable  instruments  law, 
the  warehouse  receipts  law,  and  the  insurance  act;  criminal  law  in 
the  penal  code  and  the  various  penal  acts  of  the  Philippine  Commis- 
sion and  Legislature;  political  law  in  a  multitude  of  statutes  includ- 
ing seven  special  local  and  provincial  charters;  and  remedial  law 
in  the  code  of  civil  procedure,  code  of  criminal  procedure,  ley  pro- 
visional,  and  the  land  r^stration  law.**  The  ancient  mingled  with 
the  modem  and  substantive  joined  with  adjective  was  the  graphic 
but  intolerable  picture. 

The  wisdom  of  retaining  much  of  the  Spanish  civil  law  and  of 
engrafting  only  necessary  additions  was  conceded.  But  in  practice 
the  result  was  that  the  courts  and  the  bar  have  never  been  certain 
as  to  what  the  law  is.  Very  seldom  has  the  legislature  expressly 
repealed  inconsistent  statutes.  To  ascertain  in  any  particular 
instance  whether  there  is  an  implied  repeal  is  difficult  enough,  but 
to  find  whole  chapters  and  titles  affected,  to  be  required  to  harmon- 
ize antagonistic  systems,  and  not  to  be  able  to  get  court  decisions 
at  will  was  an  impossible  situation.  One  very  able  justice  of  the 
Supreme  Court  endeavored  to  indicate  what  portions  of  the  Spanish 
civil  code  were  still  in  force.**  Another  lawyer  of  long  experience 
went  through  the  civil  code  for  the  same  purpose  and  accepted 
about  half  of  the  commentaries  of  the  justice  as  correct.  Each 
lawyer  or  judge  was  entitled  to  his  own  particular  guess. 

As  temporary  expedients,  portions  of  the  laws  were  compiled. 
As  the  compilation  committee  reported  "the  first  step  toward  the 
final  revisionand  codification  of  all  the  laws  of  the  Philippine  Islands" 

44.  In  extenso  outline  in  Laurel,  "What  Lessons  may  be  derived  by 
the  Philippine  Islands  from  the  Legal  History  of  Louisiana,"  II  Philippine 
Law  Journal,  Sept.,  1915,  p.  63. 

45.  IVUlard's  "Notes  to  the  Spanish  Civil  Code." 
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was  taken  in  the  printing  of  .the  compilation  of  the  acts  of  the 
Philippine  Commission.  Also  the  charter  and  revised  ordinances 
of  the  city  of  Manila,  the  election  law»  the  corporation  law,  the 
municipal  code  and  the  provincial  government  act,  the  public  laws 
of  the  legislative  council  of  the  Moro  province,  the  penal  code,  the 
code  of  civil  procedure  and  other  laws  were  compiled  and  annotated. 
Some  of  these  were  not  official.  All  were  at  most,  merely  useful 
reference  books.  The  need  was,  as  in  Louisiana,  for  conserva- 
tive adaptation  rather  than  hasty  innovation.  The  need  was,  as 
in  Porto  Rico,  for  something  more  than  compilation — for  careful, 
permanent  revision  and  codification.^ 

Act  1941  going  into  operation  in  1909  and  1910  created: 

"A  code  committee  composed  of  a  president  and  four  members  for  the 
purpose  of  revising  the  dvil,  commercial,  penal,  and  procedure  codes  which 
have  been  in  force  to  date  and  the  mortgage  and  land  registration  acts,  and 
to  prepare  new  codes  upon  said  matters  In  accordance  widi  modem  principles 
of  the  science  of  law  and  with  the  customs  of  the  country."^' 

The  conunittee  was  also  authorized: 

'To  revise,  compile,  and  codify  the  existing  general  statutes  of  the 
Philippine  G>mmis8ion  and  Philippine  Legislature,  and  to  report  the  same 
so  codified  to  the  legislature  for  adoption  as  the  revised  statutes  of  the 
Philippine  Islands.''^ 

In  somewhat  bungling  language  the  purpose  appears  to  have 
been  to  have  all  Philippine  law  revised  and  codified  in  new  codes. 

•The  code  committee  in  its  work  proceeded  on  the  basis  that 
there  should  be  four  codes:  political  code  (later  changed  to  ad- 
ministrative code),  civil  code,  penal  code  (later  changed  to  cor- 
rectional code),  and  remedial  code,  to  embrace  all  general  laws,  and 
a  fifth  book  for  special  and  local  laws.^  The  plan  of  the  committee 
provided  that  the  administrative  code  was  to  contain  the  public  laws, 
or  the  laws  relating  to  governmental  constituents,  organization  and 
administration,  including  public  property,  revenues,  worics,  edu- 
cation, health  and  morals;  the  civil  code,  the  private  laws  or  the 
laws  governing  private  persons,  and  their  inter-relations,  property, 
and  obligations ;  the  correctional  code,  the  laws  relating  to  crimes 

46.  For  Porto  Rico,  see  Rowe  (a  member  of  the  Code  Committee), 
'The  United  States  and  Porto  Rico."  For  Louisiana,  see  Wigmore,  Louisi- 
ana: The  Story  of  its  Legal  System,"  I  Southern  Law  Quarterly,  January, 
191^  p.  I. 

4/.  Code  Committee  described  by  Pamatmat,  II  Philippine  Law  Jour- 
nal, Nov.,  1915,  p.  179. 

4&    Sec  7. 

49.  Plan  of  Oct  18.  1909.  See  W.  L.  Goldsborough  (a  member  of 
the  Code  Committee),  "Mechanics  of  Codification,"  XX V  Green  Bag,  Dec, 
1913,  p.  496. 
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and  punishments ;  the  remedial  code,  the  laws  relating  to  relief,  and 
to  procedure  in  civil  and  criminal  cases,  including  the  law  of  evi- 
dence ;  and  the  special  and  local  laws,  the  laws  Qot  included  in  the 
foregoing  codes.    The  scheme  has  been  adhered  to  quite  generally. 

The  administrative  code  very  properly  takes  the  great  mass  of 
institutional  acts  and  arranges  them  in  a  code.  The  code  is  divided 
into  four  grand  divisions.  Book  I,  treats  of  the  organization,  pow- 
ers, and  general  administration  of  the  Philippine  government; 
included  therein  are  the  executive  power,  the  legislative  power  and 
the  judicial  power,  government  service  and  employment  in  general, 
and  taxation.  Book  II,  concerns  the  organization  and  administration 
of  bureaus;  these  are  considered  by  departments.  Book  III,  is 
entitled  "government  of  provinces  and  other  political  divisions;'' 
this  covers  provincial  governments,  municipalities,  townships  and 
settlements,  chartered  cities  (the  city  of  Manila  and  the  city  of 
Baguio),  and  the  department  of  Mindanao  and  Sulu.  Book  IV  is 
the  "penal  supplement." 

The  preparation  of  the  civil  code  required  mainly  a  careful 
joinder  of  acts  of  American  origin  with  the  Spanish  civil  code 
and  the  remnant  of  the  Spanish  commercial  code  in  one  scientifically 
arranged  whole.  The  Philippine  Commission  in  its  report  for  1901 
said  that  "it  is  the  intention  of  the  commission,  as  soon  as  practic- 
able, to  make  a  complete  revision"  of  the  Spanish  laws  governing 
business  transactions  "into  a  single  civil  code,  but  without  changing 
the  fundamental  principles  of  the  civil  law  which  here  prevailed."** 

A  leading  authority  on  the  civil  law  quite  similarly  says  that 
"If  the  conflicting  differences  between  the  local  and  common  law,  pecu- 
liar to  Spain  and  which  have  little  force  in  *  *  *  the  Philippines  are  elimin- 
ated from  the  Spanish  dvil  code,  and  a  few  amendments  in  harmony  with 
United  States  institutions  are  substituted  for  the  provisions  which  relate 
to  monarchical  institutions,  then  would  result,  in  the  opinions  of  those  familiar 
with  the  subject,  a  most  excellent  code  suitable  for  the  people  of  the  Philip- 
pines.'^* 

The  plan  of  the  code  committee  is  concordantly  to  leave  funda- 
mentals tmchanged.  The  civil  code  is  divided  into  five  books: 
book  I,  persons;  book  II,  family  rights;  book  III,  property;  book 
IV,  successions ;  book  V,  obligations  and  contracts  (including  dona- 
tions). 

The  need  of  a  new  code  to  take  the  place  of  the  penal  code 
with  its  harsh  penalties,  its  recognition  of  monarchial  forms,  and 

50.  Report  1901.  Vol.  1,  p.  91. 

51.  Walton's  "Civil  Law  in  Spain  and  Spanish  America,"  p.  112. 
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its  unbending  rules  has  long  been  recognized.  A  new  criminal  code 
was  prepared  as  early  as  1901  but  was  never  acted  upon.  The  cor- 
rectional code  prepared  by  the  late  Rafael  del  Pan  shows,  by  its 
name,  a  purpose  to  advance  with  the  science  of  criminology  and 
penology.  The  author  investigated  widely  all  the  leading  penal  sys- 
tems of  the  world.  His  great  idea  was  to  present  a  code  which 
would  relegate  into  the  past  antiquated  notions  of  revenge  upon 
the  criminal  in  order  to  provide  a  modem  system  of  reform.  The 
correctional  code  will  stand  as  a  monument  to  his  erudition  and 
progressiveness. 

The  remedial  code  continues  the  codes  of  criminal  procedure 
and  civil  procedure,  and  numerous  procedural  acts  with  little  change. 
The  code  of  criminal  procedure  has  never  been  found  wanting. 
The  code  of  civil  procedure  has  been  criticized  as  defective  and  as 
lacking  in  method  and  symmetry.  Curing  manifest  defects,  omit- 
ting duplications,  but  not  disturbing  established  precedents  was  the 
intent  in  preparing  the  remedial  code.  It  is  divided  into  three  parts : 
general  matters,  such  as  organization  of  the  courts,  jurisdiction, 
venue,  attomeys-at-law  and  evidence ;  civil  procedure ;  and  criminal 
procedure. 

At  this  time  only  the  administrative  code  (act  2657),  has  been 
passed  by  the  Philippine  Legislature.  It  is  thus  too  early  to  antici- 
pate results.  Is  it  too  much  to  hope,  however,  that  Philippine  amal- 
gamation will  come  out  of  the  crucible  of  codification  and  legisla- 
tion as  flawless  as  the  codes  of  our  nearest  prototypes — Porto  Rico 
and  Louisiana? 

Joint  and  Concurrent  Resolutions,  Every  session  sees  a  num- 
ber of  joint  and  concurrent  resolutions  passed  by  the  Philippine 
Legislature.  The  first  action  of  the  Philippine  Legislature  took  the 
form  of  a  joint  resolution 

"Conveying  to  the  President  of  the  United  States  and  through  him  to 
Congress  and  the  people  of  the  United  States  the  gratitude  of  the  people  of 
the  Philippine  Islands  and  the  Philippine  Assembly  and  their  high  apprecia- 
tion of  the  privilege  conceded  to  them  of  participating  directly  in  the  tnalrtng 
of  the  laws  which  shall  govern  them."'* 

The  general  subjects  covered  in  such  resolutions  have  related  to 
appointments  of  special  committees,  instructions  to  the  resident 
commissioners,  petitions  to  congress,  validation  of  action,  and 
adjournments. 

As  there  are  no  constitutional  restrictions  relative  to  the  form 
which  Philippine  statutes  shall  take,  a  resolution  might  here  lay 
52.    Printed  in  Volume  7,  public  laws,  p.  337. 
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down  a  rule  of  conduct  having  the  eflFect  of  law.  Usually,  how- 
ever, as  in  other  jurisdictions,  a  resolution  proper  would  express 
merely  an  opinion  or  desire  of  the  legislative  body,  or  take  that 
method  by  which  to  govern  its  own  procedure.'* 

Executive  Orders,  Proclamations,  Rules,  Regulations,  and  Cir- 
culars, The  European  practice  of  confining  a  statute  to  a  declara- 
tion of  principles  or  policy  and  authorizing  the  development  of 
details  by  "orders  in  council"  or  decrets  of  the  executive  is  coming 
to  be  popular.'*  The  Philippine  Legislature  has  in  various  acts  dele- 
gated the  power  to  carry  laws  into  effect  to  different  executive  offi- 
cials. In  other  instances  this  authority  has  been  assumed  by  heads 
of  governmental  offices  under  some  inherent  right  which  it  is  hard 
to  place.  Within  the  official  sphere  affected  and  often  as  affecting 
the  public,  such  executive  action  is  controlling,  and  may  usually  be 
considered  as  a  law." 

Executive  rules.  Professor  Willoughby  observes,  fell  into  two 
general  classes: 

"First,  those  established  by  an  administrative  superior  and  directed  solely 
to  the  administrative  inferior ;  secondly,  those  binding  of  course  the  admini- 
strative inferiors,  but  primarily  directed  to  the  private  citizen,  and  fixing  the 
manner  in  which  the  requirements  of  the  statute  are  to  be  met  t^  him. 
This  second  class  of  rules  is,  in  turn,  divisible  into  two  classes;  those  to 
which  a  criminal  penalty  is  attached  for  their  violation,  and  those  merely 
defining  the  manner  in  which  rights  created  by  the  statute  are  to  be  enjoyed. 
The  first  of  those  two  main  classes  of  administrative  ordinances  differ  from 
those  of  the  second  class  in  that  though  valid  as  between  the  administrative 
superior  and  his  inferior,  they  do  not  create  legal  rights  which  the  private 
citizen  may  enforce  in  the  courts.  *  *  *  As  to  those  rules  or  ordinances, 
established  by  executive  agents,  providing  the  modes  under  which  private 
persons  may  receive  the  privileges  granted  by  law  or  be  held  responsible  for 
violations  of  the  duties  imposed  therein,  it  may  in  general  be  said  that  the 
executive  may  establish  all  special  regulations  that  fall  within  the  general 
field  of  the  authority  granted  by  law,  and  which  are  reasonably  calculated 
to  secure  the  execution  of  the  legislative  will  as  laid  down  in  the  statutes."  ^ 

Mr.  Justice  Moreland,  considering  executive  order  No.  41  of 
the  insular  collector  of  customs,  found  it  to  be  of  the  first  class 
because  "it  is  nothing  more  or  less  than  a  command  from  a  superior 
to  an  inferior."    He  further  said : 

53.  Compare  Swann  v.  Buck  (1866),  40  Miss.  268,  and  San  Antonio  v. 
Mkklejohn  (1895).  89  Tex.  79. 

54.  See  Barrows,  **The  Governor-General  of  the  Philippines."  XXI 
Am.  Hist.  Rev.,  Jan..  1916.  pp.  306-308. 

55.  OUen  &  Co.  v.  Herstein  (1915).  XIV  O.  G.  166:  Chun  Toy  v. 
Insular  Collector  of  Customs  (1915),  XIII  O.  G.  2206;  VUlata  v,  Stanley 
(1915),  XIV  O.  G.  170. 

56.  Willoughby  on  the  "Constitution,"  Vol.  II.  pp.  1325  et  seq. 
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"It  creates  no  relation  except  between  the  official  who  issues  it  and  the 
official  who  receives  it  Such  orders,  whether  executive  or  departmental, 
have  for  their  object  simply  the  efficient  and  economical  administration  of 
the  afiFairs  of  the  department  to  which  or  in  which  they  are  issued  in  accord- 
ance with  the  law  governing  the  subject-matter.  They  are  administrative 
in  their  nature  and  do  not  pass  beyond  the  limits  of  the  department  to  which 
they  are  directed  or  in  which  diey  are  published,  and,  therefore,  create  no 
rights  in  third  persons.  They  are  based  on,  and  are  the  product  of,  a 
relationship  in  which  power  is  their  source  and  obedience  their  object  Dis- 
obediance  to  or  deviation  from  such  an  order  can  be  punished  only  by  the 
power  which  issued  it;  and,  if  that  power  fails  to  administer  the  corrective, 
then  the  disobedience  goes  unpunished.  In  that  relationship  no  third  person 
or  official  may  intervene,  not  even  the  courts.  Such  orders  may  be  very 
temporary,  they  being  subject  to  instant  revocation  or  modification  by  the 
power  which  published  them.  Their  very  nature, '  as  determined  t^  the 
relationship  which  produced  them,  demonstrates  dearly  the  impossibility 
of  any  other  person  enforcing  them  except  the  one  who  created  them.  An 
attempt  on  the  part  of  the  courts  to  enforce  such  orders  wotdd  result  not 
only  in  confusion  but,  substantially,  in  departmental  anarchy  also."*^ 

The  governor-general  is  expressly  authorized  by  section  79  of 
the  administrative  code  to  make  eflfective  his  "administrative  acts  and 
commands"  by  executive  orders  or  proclamations.  He  annually 
issues  over  one  hundred  executive  orders  and  numerous  procla- 
mations. In  compass,  they  yearly  make  a  fair-sized  volume.  Many 
are  merely  formal  and  ministerial  in  character.  Some  of  the  mat- 
ters most  frequently  taking  the  form  of  executive  orders  or  procla- 
mations are  reservations  of  public  lands,  confirmations  of  elections, 
calling  special  elections,  promulgating  laws  or  resolutions,  publish- 
ing proclamations  of  the  president,  naming  boards  and  committees, 
creating  or  transferring  barrios  and  municipalities,  and  announcing 
holidays. 

A  great  variety  of  orders,  rules,  regulations,  and  circulars  are 
promulgated  by  the  secretaries  of  departments  and  heads  of  bureaus. 
Of  these  there  can  be  mentioned  off-hand  circulars  of  the 
executive  secretary,  the  civil  service  rules  prepared  by  the  bureau 
of  civil  service  and  approved  by  the  governor-general,  the  provincial 
division  circulars  of  die  bureau  of  audits,  a  constabulary  manual, 
regulations  and  circulars  of  the  bureau  of  health,  animal  regula- 
tions and  orders  of  the  bureau  of  agriculture,  circulars  of  the 
bureau  of  internal  revenue,  rules  of  the  board  of  public  utility  com- 
missioners, land  and  forestry  regulations,  and  customs  rules,  regu- 
lations, and  circulars.  The  list  is  of  course  nowhere  near  inclusive, 
for  there  is  practically  no  government  office  i>ut  which  takes  such 

action  in  some  form. 

57.    Olsen  &  Co.  v.  Herstein  (1915).  XIV  O.  G.  166. 
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Rules  of  Court. ^^  The  judiciary  organization  act  provided 
that 

'The  judges  of  the  Supreme  Court  shall  make  all  necessary  rules  for 
orderly  procedure  in  the  Supreme  Court  and  courts  of  first  instance,  and 
courts  of  justices  of  the  peace,  and  for  the  admission  of  lawyers  to  the 
practice  of  the  law  before  such  courts,  in  accordance  with  the  provisions 
of  the  code  of  civil  procedure,  which  rules  shall  be  uniform  for  all  the 
courts  of  the  same  grade,  and  binding  upon  the  several  courts;  but  the 
judges  of  the  Supreme  Court  may  at  any  time  alter  or  amend  such  rules/'** 

The  code  of  civil  procedure,  in  section  6,  restates  the  same 
idea  as  follows : 

"The  judges  of  the  Supreme  Court  shall  prepare  rules  regulating  the 
conduct  of  business  in  the  Supreme  Court  and  in  the  courts  of  first  instance. 

''The  rules  shall  be  uniform  for  all  courts  of  first  instance  throughout  the 
Islands.  Such  rules,  when  duly  made  and  promulgated  and  not  in  conflict 
with  the  laws  of  the  United  States  or  of  the  Philippine  Islands,  shall  be 
binding  and  must  be  observed,  but  no  judgment  shall  be  reversed  by  reason 
of  a  failure  of  the  court  to  comply  with  such  rules  unless  the  substantial 
rights  of  a  party  have  been  impaired  by  such  failure." 

Chapter  II  of  the  code  of  civil  procedure  authorizes  general  or 
special  rules  to  be  formulated  by  the  Supreme  Court  for  the  con- 
duct of  bar  examinations. 

By  virtue  of  power  having  the  force  of  organic  law  which 
could  be  added  to  but  not  taken  away,*®  the  Supreme  Court  pro- 
mulgated "rules  of  the  Supreme  Court  of  the  Philippines,"  "rules 
for  the  examination  of  candidates  for  admission  to  the  practice  of 
law,"  and  "rules  of  the  courts  of  first  instance,  Philippine  Islands."** 
These  rules,  as  the  Supreme  Court  itself  has  said, 

"Are  few  and  simple.**  But  ''they  are  the  laws  of  the  court  and  must  be 
obeyed  until  repealed,  unless  it  can  be  shown  that  they  are  in  conflict  with 
the  laws  of  the  United  States  or  of  the  Philippine  Islands."*' 

Rules  of  court  promulgated  by  authority  of  law,  and  not  in 
conflict  with  law,  have  the  effect  of  law.*"  Rules  of  court  not  put 
in  force  as  provided  by  law  or  not  in  accord  with  the  provisions  of 
the  statutes,  or  unreasonable  or  derogatory  of  legal  rights,  are  of 
no  force.** 

5a    See  generally    7  R.  C  L.  1023  et  seq. ;  11  Cyc.  739  et  seq. 

59.  Art  136,  sec  28. 

60.  Philippine  Bill.  sec.  9;  In  re  Guardiana  (1913),  24  Phil.  ^. 

61.  Rules  printed  in  Volume  VII  Phil.  Rep.,  pp.  VII-XXI.  later 
amended. 

62.  Patemo  v.  City  of  Manila  (1910).  17  Phil.  26,  citing  cases. 

63.  InchausH  v.  De  Leon  (1913).  24  Phfl.  224,  226;  11  Cyc.  739  et  seq. 

64.  Song  Po  v.  Veloso  (1914).  26  Phil.  575.  holding  that  the  rule 
of  practice  which  is  alleged  to  be  in  force  in  the  court  of  nrst  instance  of 
Manila  whereby  the  clerk  is   directed  to  "place  on  the  trial  calendar  all 
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The  Administratwe  Code  of  the  Department  of  Mindanao  and 
Sulu,  This  is  a  compilation  of  the  acts  of  the  former  legislative 
council  of  the  Moro  province,  and  of  the  executive  orders,  circulars, 
and  regulations  issued  thereunder,  revised  and  modified  to  conform 
to  the  organic  act  for  the  department  of  Mindanao  and  Sulu.** 
Further  rules  and  regulations  and  instructions  necessary  to  carry 
the  code  into  e£Fect  are  appended.  The  administrative  council  of 
the  department,  with  the  approval  of  the  governor-general,  amends 
the  code  from  time  to  time. 

The  governor  of  the  department  of  Mindanao  and  Sulu,  with 
the  approval  of  the  administrative  council,  is  also  authorized  to 
make  and  prescribe  rules  for  the  general  welfare.** 

Provincial  Resolutions.  Provincial  boards  issue  resolutions  or 
take  action  under  another  name  having  the  same  effect.*^ 

Municipal  Ordinances  and  Resolutions.  All  of  the  local  gov- 
ernments, the  city  of  Manila,  the  city  of  Baguio,  and  the  Municipali- 
ties and  townships  are  authorized  by  the  legislature  to  enact  ordi- 
nances and  resolutions,  although  the  more  general  term  "regula- 
tion" is  also  used.  The  city  of  Manila  compiles  its  ordinances  as 
"the  revised  ordinances  of  the  city  of  Manila." 

Municipal  ordinances  are  local  laws  prescribing  a  general  and 
permanent  rule.**  Resolutions  only  differ  in  being  of  a  special  or 
temporary  character  ordinarily  enacted  with  less  formality.**  Both 
ordinances  and  resolutions  are  as  binding  upon  the  people  within  the 
municipality,  but  not  beyond  it,  as  are  the  acts  of  the  legislature 
within  the  Philippines.''® 

[To  be  continued.] 

causes  pending  and  at  issue"  and  that  in  such  cases  "notice  of  trial  will 
be  sent  to  attorneys  or  litigants,  and  failure  to  receive  said  notices  will  not 
be  considered  an  excuse  for  non-appearance/'  has  never  been  put  in  force 
under  the  provisions  of  section  6  of  Act  190;  is  not  of  uniform  application 
throughout  this  jurisdiction;  and  is  in  direct  conflict  with  the  practice  fol- 
lowed in  many  of  the  courts  throughout  the  Islands.    See  also  11  Cyc.  740. 

65.  Code  authorized  by  act  2406,  sec  55;  see  also  sec.  27  (j),  act  2408, 
and  sec.  2564,  adm.  code;  these  laws  have  the  effect  of  continumg  ''existing 
legislation.'^  Acts  of  legislative  council  enacted  pursuant  to  act  7S7,  sec. 
12,  13. 

66.  Act  2408,  sec.  8  (s). 

67.  Act  83,  sec.  13,  as  amended;  act  1396,  sec  17,  as  amended;  act 
2408,  art  11. 

68.  Citizens  Gas  &  Mining  Co.  v.  Elwood  (1888).  114  Ind.  332; 
Southern  Pacific  R.  Co,  v.  Western  Pac.  R.  Co.  (1906),  144  Fed.  160,  181; 
Trinidad  v.  Sweeney  (1905).  4  Phil.  531. 

69.  Blanchard  v.  Bissell  (I860),  11  Ohio  St.  96;  Cape  Girardeau  v. 
Fouqeu  (1888),  30  Mo.  App.  551. 

70.  New  Orleans  Waterworks  v.  New  Orleans  (1896),  164  U.  S.  471, 
41  L.  Ed.  518;  4  Op.  Atty.  (Jen.,  P.  I.  84. 
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SHALL  THE  STANDARD  LAW  COURSE  BE 
EXTENDED  TO  FOUR  YEARS  ?^ 

By  Paul  L.  Martin* 

Von  Jhering  sajrs  in  his  "Struggle  for  Law:" 

"The  end  of  law  is  peace;  the  means  to  that  end  is  war.  *  *  *  The 
life  of  the  law  is  a  struggle — a  struggle  of  nations,  of  state  power,  of  classes, 
of  individuals." 

If  it  be  true  that  the  life  of  the  law  is  a  struggle,  it  is  equally 
true  that  the  life  of  legal  education  is  a  struggle.  Hence,  it  is  not 
strange  that  approved  methods  of  preparing  for  the  practice  of 
law  have  run  the  gamut  from  the  days  of  office  study  to  the 
present  period  of  law  school  supremacy.  According  to  the  United 
States  Commissioner  of  Exlucation,  there  were  in  1870,  28  schools 
of  law  in  the  United  States;  in  1872,  42;  in  1882,  48;  in  1892,  63; 
in  1902,  102;  in  1912,  124;  and  in  1914,  122.  These  figures  suffic- 
iently  indicate  the  growth  in  the  number  of  law  schools  in  the 
United  States,  but  do  not  tell  the  story  of  the  struggle  toward 
higher  requirements  as  does  an  analysis  of  the  figures  for  that 
period  showing  the  length  of  course  required  in  the  various  insti- 
tutions. In  1872,  four  schools  had  a  one-year  course;  twenty- 
eight,  two  years;  one,  three  years;  one,  four  years;  and  eight  failed 
to  report  on  the  length  of  their  course.  In  1882  there  were  only 
two  one-year  schools;  thirty-five  schools  required  two  years;  five 
three  years;  two  reported  both  one  and  two-year  courses;  and  four 
schools  failed  to  report.  In  1892  there  were  five  one-year  schools; 
forty-three  requiring  two  years;  ten,  three  years;  two  reported  one 
and  two-year  courses;  and  three  failed  to  report.  In  1902  there 
were  five  one-year  courses;  thirty-eight,  two-year  courses;  fifty- 
one,  three-year  courses;  two  four-year  night  courses;  one  school 
reported  one  and  three-year  courses;  three  leported  two  and  three- 
year  courses;  and  two  failed  to  report.  In  1912  there  was  only 
one  one-year  course  left,  and  only  twenty  two-year  courses;  ninety- 
two  schools  were  requiring  three  years;  six  night  schools  required 
four  years  each ;  three  schools  reported  three  and  four-year  courses; 
one  reported  two  and  three-year  courses;  and  one  day  school  re- 
ported a  four-year  course. 

1.  Dean  of  the  Creighton  College  of  Law,  Omaha. 

2.  [In  view  of  the  developments  referred  to  in  an  Editorial  Note  of  this 
issue,  it  seems  right  to  say  that  this  article  was  written  and  accepted  several 
months  ago,  and  that  limitations  of  space  have  prevented  earlier  publica- 
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It  is  evident  from  these  figures  that  the  rate  of  increase  in  the 
number  of  schools  was  greatest  for  the  period  extending  from  1892 
to  1902,  being  61%,  as  compared  with  31%  for  the  preceding 
decade  and  14%,  for  the  decade  preceding  that — the  rate  of  in- 
crease from  1902  to  1912  being  21%.  These  figures  probably 
indicate  that  there  will  be  no  decided  increase  in  the  number  of 
law  schools  for  some  years,  particularly  if  we  bear  in  mind  that 
according  to  the  last  report  of  the  United  States  Commissioner  of 
Education  there  are  only  one  hundred  medical  schools  of  all 
classes  in  the  country;  fifty  schools  of  dentistry;  and  seventy-two 
of  pharmacy.  Moreover,  these  figures  show  that  within  the  decade 
of  1902  to  1912  the  three-year  law  course  has  become  standard, 
the  one  and  two-year  schools  clearly  being  doomed  to  disappear- 
ance. The  struggle  of  the  schools  to  raise  their  standard  not  only 
for  admission,  but  also  for  graduation  is  apparently  being  felt  and 
it  is  probably  safe  to  say  that  the  next  decade  is  to  witness  the 
total  disappearance  of  the  one  and  two-year  schools,  the  raising 
of  the  requirements  of  the  three-year  schools  both  for  entrance 
and  graduation,  and  a  decided  improvement  in  the  equipment 
and  in  the  teaching  methods  of  the  schools  generally. 

It  may  not  be  amiss  to  consider  whether  the  tendency  toward 
lengthening  the  law  course,  so  evident  from  the  figures  given  above, 
is  not  destined  to  carry  us,  in  the  not  far  distant  future,  to  the  four- 
year  standard  course.  Before  considering  the  matter  on  its  merits, 
it  may  be  interesting  to  note  that  the  standard  medical  course  has 
moved  up  from  three  to  four  years,  and  that,  commencing  in  1917, 
the  standard  dental  course  is  to  move  on  from  three  to  four  years. 
Standard  medical  schools  have  not  only  been  requiring  four  years 
for  some  time,  but  many  of  them  are  now  talking  about,  and  some 
are  now  requiring,  a  fifth  year  devoted  exclusively  to  practical 
work  in  a  hospital.  Then,  too,  the  longer  period  of  study  generally 
required  by  the  foreign  law  schools  is  at  least  worth  considering. 

It  is  undoubtedly  true  that  the  law  school  teaches  substantive 
law  better  than  the  office  could,  but  the  practitioner  has  until 
recent  years  enjoyed  a  virtual  monopoly  in  the  practical  teaching 
of  adjective  law.  It  is  true  that  the  schools  have  been  offering 
courses  on  evidence  and  pleading,  but  until  recently  little  attempt 
has  been  made  to  teach  the  application  of  adjective  law,  which  is 
generally  called  practice.  Now,  however,  the  schools  are  taking  a 
gradually  growing  interest  in  teaching  not  only  the  theory  of  both 
substantive  and  adjective  law,  but  also  the  practical  application 
of  the  law  to  particular  cases  through  elaborate  courses  in  practice, 
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through  Moot  Courts,  Legal  Aid  Societies  and  various  other  means. 

The  common  objection  urged  against  the  attempt  to  teach  the 
practical  application  of  the  law  has  been  that  a  three-year  course 
does  not  provide  time  enough  for  proper  instruction  in  both  the 
theory  and  practice.  Then,  too,  it  has  been  said  that  a  man  who 
is  properly  grounded  in  the  theory  will  learn  the  practice  for  him- 
self after  graduation,  and  sometimes  it  is  suggested  that  the 
schools,  regardless  of  the  time  at  their  disposal,  cannot  compete 
with  the  office  in  the  teaching  of  practice. 

The  answer  to  the  first  objection  seems  to  be  emphatically  in 
favor  of  a  fourth  year,  thus  giving  the  schools  ample  time  to  sup- 
plement the  training  of  the  first  three  years  in  theory  with  a  year 
of  practical  application.  The  answer  to  the  second  objection, 
namely,  that  if  a  man  is  properly  grounded  in  the  theory  he  will 
learn  the  practice,  is  that  the  schools  presumably  exist  to  prepare 
men  for  the  bar  and  not  for  an  apprenticeship  in  an  office.  They 
have  practically  superseded  the  office  as  a  place  for  legal  instruc- 
tion and  they  should  carry  the  whole  burden.  No  medical  educator 
suggests  that  medical  students  should  be  graduated  after  three 
years*  study  and  then  turned  loose  upon  the  public  to  learn  how 
to  practice  at  the  expense  of  their  patients.  The  standard  medical 
course  covers  two  years  of  what  might  be  called  theoretical  woiic 
and  devotes  the  last  two  years  to  practical  training  in  the  dis- 
pensary, the  out-patient  clinic  and  in  the  hospital.  Law  schools 
should  try  to  do  as  much  for  their  students  as  the  medical  schools 
are  now  doing  for  the  young  doctors. 

The  answer  to  the  third  objection,  namely,  that  the  school 
cannot  compete  with  the  office  as  a  place  to  study  practice  is  not 
sound.  It  is  true  that  some  states  require  an  apprenticeship  in 
law  after  the  completion  of  a  law  school  course,  but  in  most  com- 
munities it  would  be  idle  to  suggest  that  the  law  office  is  a  better 
place  to  learn  practice  than  is  the  law  school.  The  same  organiza- 
tion which  has  enabled  the  law  schools  to  supplant  the  office  in 
the  teaching  of  the  theory  of  law  ought  not  to  break  down  under 
the  task  of  teaching  practice.  Of  course,  no  one  thinks  that  any 
school  can  discount  the  value  of  experience,  and  it  will  always  be 
true  that  the  niost  marked  success  at  the  bar  will  be  apt  to  crown 
the  efforts  of  him  who  has  long  been  accustomed  to  meet  the 
batties  of  the  practitioner;  but  the  law  office  with  its  emphasis  on 
the  care  of  its  clients'  interests,  with  its  likelihood  of  specialized 
or  restricted  practice,  with  its  staff  recruited  from  the  view-point 
of  each  individual's  ability  to  insure  the  success  of  the  office  rather 
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than  because  of  his  ability  to  teach,  is  not,  taken  in  the  large,  a 
desirable  substitute  for  the  properly  organized  law  school  as  a 
place  in  which  to  teach  practice. 

Some  one  may  object  that  only  he  who  practices  can  teach 
practice.  This  argument  may  be  sound,  but  there  is  no  reason 
why  the  schools  cannot,  by  a  careful  selection  of  their  sta£F,  pro- 
cure as  teachers  of  practice,  men  who  have  shown  their  capacity 
for  this  work  and  who,  moreover,  have  the  qualities  that  go  to 
make  successful  teachers.  There  is  no  gainsaying  the  fact  that  the 
successful  practitioner,  whose  professional  interests  are  sufficiently 
varied,  may  be  a  most  competent  teacher  of  practice,  and,  if  he 
has  the  leisure  and  inclination,  may  do  a  great  deal  for  the  young 
man,  or  possibly  for  two  or  three  young  men,  who  are  privil^ied 
to  come  into  close  personal  contact  with  him  in  the  daily  conduct 
of  his  work,  but  obviously  it  would  be  a  hopeless  task  to  try  to 
find  enough  of  such  men  in  this  day  and  age  to  accommodate  the 
graduates  of  the  law  schools  of  the  country  each  year.  The  only 
alternative  therefore*is  the  law  school — ^its  courses  on  practice  being 
in  charge  of  a  practitioner  fitted  for  the  work — but  this  additional 
burden  cannot  be  sustained  by  the  schools  in  the  present  three- 
year  course,  and  the  addition  of  another  year  will  therefore  ulti- 
mately be  necessary. 

As  was  said  by  ex-President  Meldrim  of  the  American  Bar 
Association  in  his  annual  address  before  that  body  in  1915: 

"Law  is  made  for  society  and  must  meet  its  actual  needs.  When  it 
fails  to  do  so,  respect  for  it  is  lost,  and  its  power  for  good  is  destroyed. 
'The  law  of  a  nation/  says  Mr.  Bryce,  'is  not  only  the  expression  of  its 
character,  but  a  main  factor  in  its  Rrcatness.'  The  true  measure  of  a  people's 
greatness  is  their  respect  for  the  law." 

No  one  need  be  told  that  law  and  lawyers  are  now,  as  ever, 
deemed  the  Intimate  object  of  public  and  private  attack — ^their 
motives  being  constantly  misconstrued,  their  methods  ridiculed 
and  their  profession  condemned.  The  millenium  is  a  long  way  o£F 
and  law  and  lawyers  must  always  expect  to  be  criticised,  but  tiiere 
is  no  doubting  the  fact  that  both  the  cult  and  its  votaries  would 
deserve  and  gain  a  much  higher  respect  were  lawyers  more  efficient 
in  the  discharge  of  their  onerous  duties. 

Efficiency  presupposes  training  as  well  as  talent  and  applica- 
tion. The  schools  have  no  control  over  talent  or  opportunity,  but 
they  may  do  much  for  proficiency  and  until  they  assume  the 
buiden,  rightfully  theirs,  of  training  men  not  only  in  the  theory  of 
law  but  of  actually  preparing  them  for  practice,  as  do  the  schools 
of  medicine,  of  dentistry,  of  engineering,  etc.,  legal  educators  will 
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not  have  discharged  their  whole  duty  to  society  and  will  not  have 
done  their  utmost  to  make  the  administration  of  the  law  deserve 
that  popular  approval  which,  as  Mr.  Meldrim  says,  is  ''the  true 
measure  of  a  people's  greatness."  If  this  duty  of  the  l^al  educator 
cannot  be  discharged  except  by  adding  another  year  to  the  stand- 
ard law  course,  then  let  us  by  all  means  have  this  additional  year 
and  have  it  soon. 
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SOME  Dlt^FIGULTIES  UNDER  THE  ILLINOIS 
TOWNSHIP  HARD  ROAD  LAW 

By  J.  Ed  Thomas  ^ 

The  hard  road  law  as  revised  in  1913  and  amended  in  1915 
presents  several  problems  that  have  not  been  directly  passed  upon 
by  the  Supreme  Court.  The  enthusiastic  movement  for  better  roads 
in  Illinois  is  sure  to  bring  some  parts  of  this  law  into  question  within 
the  next  few  years.  It  is  well  enough  therefore  to  consider  these 
problems  and  at  least  avoid  as  many  mistakes  as  possible.  During 
the  past  year  there  have  been  a  number  of  progressive  townships 
that  have  held  elections  providing  for  the  issuance  of  bonds  to  con- 
struct permanent  hard  roads.  This  year  will  see  many  more  such 
elections  and  bond  issues.  The  validity  of  some  of  these  are  bound 
to  be  tested  in  the  courts. 

Under  the  Road  and  Bridge  Law'  there  are  two  means  of  rais- 
ing money  in  townships  for  the  construction  of  hard  roads,  namely, 
by  special  tax  and  by  borrowing  money.  Previous  to  the  1913 
revision  the  special  tax  of  one  dollar  on  each  one  hundred  dollars 
of  the  assessed  valuation  had  to  be  exhausted  before  money  could 
be  borrowed  on  a  bond  issue.  The  present  law  has  changed  this 
so  that  a  bond  issue  can  be  voted  in  the  first  instance,  if  desired; 
or  both  the  bond  issue  and  special  tax  can  be  voted  to  run  concur- 
rently."   This  gives  a  greater  latitude  than  under  the  former  law. 

The  petitions  to  call  for  a  vote  under  these  two  provisions 
differ  materially.  The  petition  for  the  special  tax  requires  the  sig- 
natures of  twenty-five  per  cent  of  the  land  owners  who  are  legal 
voters  of  any  township,  and  it  shall  also  state  the  location  and  route 
of  the  proposed  road  or  roads  to  be  improved.  While  the  petition 
for  borrowing  money  shall  be  signed  by  the  commissioners  of  high- 
ways in  their  official  capacity  and  one  hundred  freeholders,  or, 
if  there  are  less  than  two  hundred  freeholders,  then  by  a  majority 
of  them,  but  it  is  not  necessary  to  describe  the  roads  to  be  improved 
with  the  money  borrowed.  These  can  be  located  afterwards  by  the 
commissioners  of  highways. 

In  small  townships  the  required  signatures  to  the  petition  for 
the  special  tax  could  be  easily  secured,  but  in  the  more  populous 
ones  it  would  be  quite  a  task.    On  the  other  hand,  the  petition  for 

1.  Of  the  Illinois  Bar. 

2.  Article  6,  Subdivision  8. 

3.  The  People  v,  C.  L.  &  C.  Ry.  Co,,  2A7  111.  446.  p.  450. 
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borrowing  money  would  not  be  a  difficult  undertaking  in  larger 
townships.  Besides,  the  bond  issue  is  the  more  preferable  manner 
of  procedure  since  it  secures  all  of  the  money  desired  for  inmiediate 
use,  while  the  special  tax  cannot  be  used  until  collected.  Therefore, 
the  bond  issue  provision  will  be  most  frequently  used  by  townships 
wishing  to  construct  a  system  of  paved  roads. 

The  forms  of  the  ballot  provided  for  imder  both  provisions 
are  similar.  The  only  objection  that  has  been  raised  to  the  form 
of  the  ballot  is  that  the  proposition  to  be  voted  on  is  stated  in  the 
affirmative  and  a  "yes"  and  "no"  vote  required  thereon.  That  this 
form  of  ballot  does  not  give  a  fair  opportunity  for  the  voter  who 
opposes  it  to  vote  against  it  has  been  urged  as  the  reason  for  the 
objection.  To  the  layman  this  does  not  appear  as  well  founded; 
for  he  considers  a  "yes"  as  being  in  favor  of  the  tax  or  bond  issue, 
and  a  "no"  as  being  against  it.  There  is  no  doubt  as  to  the  inten- 
tion of  the  voter  who  marks  such  ballot ;  and  it  is  evident  that  the 
legislature  in  passing  the  law  meant  that  the  ballot  should  be  so 
interpreted.  The  idea  that  the  ballot  states  only  one  side  of  the 
question  voted  on  arises  from  the  fact  that  under  the  act  of  1883 
the  form  of  the  ballot  was  prescribed,  "for  special  tax,  etc."  and 
"against  special  tax,  etc.";  "for  borrowing  money,  etc."  and 
"against  borrowing  money,  etc,"  Under  the  present  form  of  ballot 
the  designation  of  "yes"  and  "no"  does  away  with  the  statement 
of  the  proposition  in  both  the  affirmative  and  the  negative. 

The  manner  of  holding  an  election  on  these  propositions  pre- 
sents this  anomaly  that  the  vote  is  taken  at  the  "annual  town  meet- 
ing" or  at  a  "special  election."  From  this  much  confusion  may 
arise,  for  a  town  meeting  is  something  entirely  distinct  from  a  town 
election,  and  is  governed  by  entirely  different  provisions.  Many 
townships  have  more  than  one  voting  precinct  at  the  annual  town 
election,  while  the  annual  town  meeting  is  held  at  one  place  known 
as  the  town  hall,  where  the  voters  of  the  entire  township  must 
vote;  for  "each  town  shall,  for  the  purpose  of  town  meetings,  con- 
stitute an  election  precinct."* 

This  town  meeting  came  to  us  from  New  England,  where 
the  electors  of  a  town  assembled  at  an  appointed  place  to  elect 
their  officers  and  transact  the  business  of  the  town.  This  was 
the  practice  in  Illinois  for  many  years,  but  was  changed  by  the 
legislature  as  to  the  election  of  officers ;  still  leaving  the  town  meet- 
ing for  the  transaction  of  miscellaneous  business  and  such  other 
purposes  as  the  legislature  might  see  fit  to  have  brought  up  at  the 
4.    Illinois  Revised  Statutes.  Ch.  139.  Art  6,  Sec  3. 
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town  meeting.  So  the  legislature  has  seen  fit  to  provide  for  the 
voting  of  a  special  tax  or  a  bond  issue  for  hard  road  purposes  at 
the  annual  town  meeting  and  not  at  the  annual  town  election ;  al- 
though, if  a  vote  is  desired  to  be  taken  at  any  other  time,  a  special  - 
election,  and  not  a  special  town  meeting,  must  be  called  for  the 
purpose.  What  can  be  the  reason  for  voting  at  a  town  meeting 
in  one  instance  and  at  a  town  election  in  another?  This  is  merely 
the  result  of  a  careless  drafting  of  the  bilL  The  draftsman  probably 
did  not  know,  or  did  not  consider,  the  difference  between  a  town 
meeting  and  a  town  election.  However  that  may  be,  the  provisions 
are  there  and  all  that  the  electors  and  officers  can  do  is  to  follow 
them  until  they  are  duly  and  properly  changed. 

That  the  voting  must  be  done  at  the  annual  town  meeting  unless 
a  special  election  is  called  is  sufficiently  dear.  A  similar  provision 
regarding  the  voting  at  a  town  meeting  was  provided  for  in  the 
road  and  bridge  act  of  1883,'  and  the  validity  of  a  vote  at  an 
election  has  been  squarely  presented  to  the  Supreme  Court*  The 
court  in  considering  that  case  says : 

"The  power  possessed  by  these  meetingff  cannot  be  exercised  by  the 
electors  by  casting  ballots  at  an  election  called  and  held  in  the  different 
voting  precincts  in  the  town.  The  attempt  to  exercise  the  powers  vested  in 
the  town  meeting  by  a  special  election  held  in  the  different  voting  precincts 
of  the  town  was  illegal,  and  the  tax  levy  by  virtue  of  such  election  is  void, 
and  in  the -eye  of  the  law  void  taxes  are  unjust  and  uncollectible." 

Therefore,  a  special  tax  or  a  bond  issue  voted  for  in  the  several 
precincts  in  a  township  at  the  annual  town  election  is  unquestion- 
ably illegal.^ 

The  necessity  for  constructing  hard  roads  in  Illinois  through 
the  smaller  cities  or  villages  exists,  and  has  been  provided  for  in 
the  present  road  and  bridge  act,*  which  reads  as  follows : 

"Whenever  a  special  tax  shall  have  been  levied  under  the  provisions  of 
this  subdivision  of  this  act,  the  commissioners  of  hifi^ways  of  any  town  or 
district  may  by  agreement  with  the  city  council  or  board  of  trustees  of  any 
city  or  village  of  less  than  ten  thousand  population,  extend  any  road  im- 
proved under  the  provisions  of  this  subdivision  within  or  through  the  corporate 
limits  of  such  city  or  village:  Provided,  such  extension  within  such  city  or 
village  shall  be  of  the  same  cost  and  kmd  of  material  as  the  road  outside  of 
such  city  or  village  to  be  paid  for  out  of  said  special  tax,  and  after  comple- 

5.  Road  and  Bridge  Act  of  1883,  Sec.  20. 

6.  C&E.  L  R.  R.  Co.  V.  The  People.  20S  HI  296. 

7.  The  manner  of  conducting  a  town  meeting  is  discussed  in  FranU  v. 
Patterson,  123  111.  App.  13. 

a    Road  and  Bridge  Act,  Sec  125. 
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tion  to  be  maintained  by  the  municipal  authorities  of  such  city  or  village  at 
the  cost  of  such  city  or  village."* 

This  section,  however,  is  hardly  broad  enough  and  is  somewhat 
ambiguous.  What  does  it  mean  when  it  says,  "whenever  a  special 
tax  shall  have  been  voted"?  It  would  seem  to  limit  its  application 
to  a  case  where  the  special  tax  had  been  voted,  but  could  it  not  be 
given  a  broader  interpretation  so  as  to  include  the  bond  issue. 
In  voting  for  borrowing  money  the  law  provides  that  a  tax  is 
to  be  levied  to  pay  the  bonds,  and  such  tax  is  automatically  extended 
by  the  registering  of  the  bond  issue  with  the  county  clerk.  Because 
of  the  ambiguity,  the  section  should  be  made  plain  beyond  the  per- 
adventure  of  a  doubt 

It  is  clear  that  this  section  does  not  permit  the  building  of  a 
road  exclusively  within  such  city  or  village.  Conditions  exist  in 
many  places  where  it  would  be  advisable  for  the  township  to  con- 
struct a  road  entirely  within  a  city  or  village.  The  legislature 
should,  therefore,  amend  section  125  to  make  it  broad  enough  to 
permit  the  building  of  roads  entirely  within  such  city  or  village. 
It  would  appear  desirable  also  that  the  General  Assembly  revise 
the  entire  hard  road  subdivision  of  the  road  and  bridge  act,  so  that 
its  provisions  may  be  absolutely  clear,  and  so  that  the  existing  incon- 
veniences may  be  avoided. 

9.    The  provision  is  constitutional:  The  People  v.  JVarley,  260  DL  556; 
The  People  v.  Green,  256  III  39.  p.  45. 
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MEETING  OF  THE  AMERICAN  SOCIETY  OF  MILITARY 

LAW. 

The  annual  meeting  of  the  Society  was  held  in  Chicago,  on 
August  30,  1916. 

Captain  Ridley  McLean,  president  of  the  Society,  addressed 
the  meeting  and  spoke,  in  part,  as  follows : 

"A  field  of  usefulness  offers  in  this  Society.  It  offers  a  medium 
of  exchange  of  the  legal  ideas  of  the  professional  military  man  and 
military  ideas  of  the  professional  lawyer;  with  this  interchange  of 
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thought  the  result  must  be  that  the  ideas  upon  the  subject  of  military 
law  will  emerge  improved  on  the  one  hand  from  a  judicial  point  of 
view  by  the  touch  of  the  professional  lawyer ;  and  on  the  military  side, 
by  the  touch  of  the  professional  military  man.  In  my  imagination  I 
look  forward,  in  view  of  the  recent  legislation  upon  matters  military, 
to  the  leavening  effect  of  this  Society  extending  to  the  military  forces 
of  each  of  the  states  of  the  union,  the  effect  being  even  reflected  in 
the  military  codes  of  the  regular  army  and  navy. 

"By  carrying  out  its  aims  it  is  believed  that  the  American  Society 
of  Military  Law,  will  become  a  powerful  link  between  the  legal  fra- 
ternities and  the  military  fraternities  to  the  improvement  of  both.  The 
activities  of  this  Society  are  educational.  I  rarely  hear  civilians  talk 
on  the  subject  of  military  law  without  feeling  a  violation  done  to 
my  ideas  of  military  efficiency;  doubtless  few  civilians  in  the  legal 
profession  hear  me  talk  without  doing  violence  to  their  ideas  of  the 
law." 

The  following  papers  were  presented :  "The  Pioneer's  Military 
Establishment — A  Question  of  the  Constitution,"  by  Thos.  W.  Shcl- 
ton,  Esq.,  Judge  Advocate  General  of  Virginia ;  "The  Legal  Status 
of  the  National  Guard  Under  the  Army  Re-organization  Bill,"  by 
Col.  B.  M.  Chipperfield  of  the  Illinois  National  Guard;  "National 
Defense — Constitutional  Difficulties/'  by  Col.  Nathan  William  Mac- 
Chesney,  Judge  Advocate  of  Illinois  National  Guard;  and  "The 
Extent  to  which  Obedience  to  Military  Orders  would  Justify  the 
Commission  of  acts  which  would  otherwise  be  Punishable  in  a  Civil 
Court,"  by  Capt.  Arthur  W.  Brown,  U.  S.  Army,  Acting  Judge 
Advocate  Central  Dept.,  Chicago,  111. 

The  following  officers  were  elected:  president:  Lieut.  Col.  B. 
M.  Chipperfield,  Judge  Advocate  General,  National  Guard,  Con- 
gressman-at-large  from  Illinois;  secretary-treasurer:  Dean  H.  W. 
Ballantine,  University  of  Illinois,  College  of  Law;  executive  com- 
mittee :  Chairman,  Col.  John  A.  Hull,  U.  S.  Army,  Judge  Advocate 
Central  Department,  Capt  A.  W.  Brown,  Acting  Judge  Advocate, 
U.  S.  Army,  Lieut.  Col.  Geoi^e  S.  Wallace,  West  Virginia  National 
Guard,  Huntington,  West  Virginia,  James  W.  Gamer,  Prof,  of 
Political  Science,  University  of  Illinois,  Capt.  Ridley  McLean, 
Judge  Advocate  General,  U.  S.  Navy,  Lieut.  Col.  Thomas  W.  Shel- 
ton.  Judge  Advocate  General,  Virginia  National  Guard,  Nor- 
folk, Va. 

The  number  of  members  during  the  year  1915-16  was  fifty-six. 

H.  W.  Ballantine. 
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THE  FOUR-YEAR  LAW  COURSE 

Senator  Elihu  Root,  at  the  meeting  of  the  American  Bar  Asso- 
ciation in  August  last,  devoted  his  presidential  address  to  "The  Call 
of  the  Bar  to  Public  Service,"  and  as  a  main  remedy  for  the  imper- 
fections of  our  system  of  justice  he  emphasized  the  need  of  a 
broader  and  more  comprehensive  legal  education. 

The  Section  of  Legal  Education  (of  the  American  Bar  Associa- 
tion), in  joint  session  with  the  state  boards  of  bar  examiners,  also 
in  August  last,  voted  unanimously  to  adopt  rule  XI  of  the  Model 
Rules  for  Admission  to  the  Bar,  requiring  four  years  of  preparation 
for  all  applicants,  of  which  the  first  three  years  must  be,  and  the 
fourth  year  may  be,  spent  in  a  law  school. 

Northwestern  University,  in  this  November,  by  successive 
votes  of  the  faculty  of  law,  the  university  council,  and  the  board  of 
trustees,  prescribes  four  years  of  law  studies  (eighty-eight  units) 
for  the  law  degree ;  the  rule  to  be  effective  from  September,  1918. 

The  president  of  the  Association  of  American  Law  Schools, 
Professor  Walter  W.  Cook,  of  Yale  University  (formerly  of  the 
University  of  Chicago),  in  his  presidential  address  at  the  annual 
meeting  on  December  28,  will  recommend  that  four  years  of  law 
school  studies  be  required  for  the  law  degfree. 

These  four  events,  coming  in  rapid  succession,  mark  the  cul- 
minating moment  of  long  maturing  convictions,  which  have  ren- 
dered the  new  step  inevitable.  They  will  focus  the  attention  of  the 
law  school  world  on  this  new  measure ;  and  they  point  to  its  speedy 
and  general  acceptance.  , 

The  measure  is  neither  local  nor  radical.  It  is  merely  a  neces- 
sary result  of  changed  conditions  universally  recognized  as  requir- 
ing more  extensive  preparation  in  the  professional  or  applied 
sciences.  A  fifth  year  of  work  for  the  medical  degree  is  now  in 
course  of  adoption;  and  a  fourth  year  in  law  preparation  is  the 
corresponding  step.  Ten  years  ago  the  French  faculties  of  law 
debated  and  favored  the  requirement  of  a  fourth  year;  and  only  the 
increased  burden  of  military  service  prevented  the  adoption  of  the 
rule.  Nearly  twenty  years  ago  the  German  faculties  of  law  voted 
in  favor  of  the  principle ;  for  at  least  the  same  period  Bavaria  and 
Wiirttemberg  have  required  four  years;  and  in  1902  the  Prussian 
(Government  attempted,  though  unsuccessfully,  to  lengthen  the  uni- 
versity periods  to  three  and  one-half  years.  Austria  has  for  a  still 
longer  time  been  on  the  four-year  basis.    All  of  the  German  coun- 
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tries  now  require  three  or  four  years  of  apprenticeship  in  practice, 
additionally. 

Of  the  numerous  considerations  to  which  such  a  proposal  gives 
rise,  let  us  here  notice  a  few  only. 

1.  Can  the  modem  demand  for  instruction  of  the  new  genera- 
tion in  jurisprudence,  legislation,  criminology,  and  other  broadening 
fields  of  legal  science,  be  met  by  an  optional  fourth  year  only? 

Many  of  us  had  faith  that  it  could  be  so  met.  But  that  faith 
is  now  proved  utterly  groundless.  An  experiment  on  the  most  apt 
scale  has  furnished  that  proof.  Harvard  University  has  had  for 
many  years  more  than  700  students  in  its  law  school,  and  the  prestige 
of  that  university  has  made  its  student  body  representative  of  the 
most  ambitious  young  men,  from  all  over  the  country,  destined  for 
the  legal  profession.  To  this  representative  body  has  been  offered 
an  optional  fourth  year,  for  a  period  of  five  years  past.  In  that 
period  the  average  number  of  men  taking  the  fourth  year  has  been 
less  than  one  per  cent,  of  the  total  body.  Moreover,  it  has  also 
retained  less  than  one  per  cent  of  each  graduating  class ;  for  almost 
all  the  fourth-year  students  were  graduates  or  professors  from 
other  law  schools,  and  not  regular  members  of  the  third-year  class 
staying  over  for  a  fourth  year. 

A  few  other  schools  have  been  offering  an  optional  fourth  year. 
But  the  experience  of  Harvard  University  is  sufficient  as  a  basis 
of  observation,  because  the  conditions  were  there  most  favorable 
for  the  experiment. 

What  does  this  prove?  It  proves  that  the  optional  fourth  year 
is  a  failure,  in  so  far  as  it  might  be  expected  to  effect  any  impres- 
sion on  an  appreciable  fraction  of  the  body  of  new  lawyers. 

It  follows  that,  if  the  group  of  studies  in  question  is  deemed 
to  be  necessary  for  all  of  the  best  young  men  now  entering  the  bar, 
the  fourth  year  must  be  required,  and  not  be' left  optional. 

That  it  is  necessary  for  all  of  the  ambitious  and  aspiring  young 
men,  we  now  maintain.  No  one,  to  be  sure,  need  expect  to  impose 
on  the^whole  of  the  new  generation  the  highest  and  broadest  train- 
ing. There  will  always  be,  in  this  coimtry  of  ours,  different  diets 
for  different  digestions.  There  are  still  today  two-year  schools ;  or, 
if  one  desires  to  put  it  so,  many  schools  of  inferior  grade.  The 
superior  schools  put  forth  their  standards  as  meet  for  those  who 
desire  the  best  preparation.  These  three-year  schools  must  now  be- 
come four-year  schools ;  and  the  others  will  then  become  three-year 
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schools.  The  cleavage  will  probably  always  remain.  But  in  those 
schools  which  have  convictions  as  to  the  requirements  of  the  best 
standards,  there  is  no  reason  why  they  should  be  satisfied  to  see 
those  standards  applied  to  only  one  per  cent  of  even  the  aspiring 
class  of  students.  All  of  the  clientage  of  those  schools  should  be 
brought  to  the  test  of  those  standards.  The  difference  between  the 
best  prepared  and  the  less  well  prepared  should  be  represented,  as 
heretofore,  not  by  a  variance  within  the  clientage  of  a  particular 
school,  but  by  the  cleavage  between  one  group  of  schools  and  the 
other  group. 

In  short,  then,  the  optional  fourth  year  will  never  succeed  in 
producing  any  appreciable  effect  on  the  best  group  of  new  lawyers. 
They  can  be  reached,  as  a  group,  only  by  making  the  fourth  year 
a  required  one.  If  we  are  regardful  of  practical  influence  upon  the 
bar,  we  must  wish  to  see  a  large  proportion,  and  not  merely  a 
minute  handful  of  them,  subjected  to  the  best  preparation. 

2.  Does  the  four-year  law  course  involve  too  great  a  burden, 
in  that  it  would  require  extensive  additions  to  the  staff  in  the  facul- 
ties of  lawf 

We  believe  not.  And  the  reason  is  a  very  simple  one :  In  many 
or  most  of  the  schools  in  the  Association  of  American  Law  Schools 
the  curriculum  is  already  so  overloaded,  beyond  the  capacity  of  even 
the  most  industrious  students,  that  a  mere  expansion  of  the  present 
curriculum,  accordion-like,  will  provide  a  four-year  curriculum  which 
would  still  contain  more  than  any  student  can  hope  to  complete. 

This  aspect  was  carefully  studied  by  the  authorities  of  North- 
western University;  and  the  data  presented  by  their  experience  may 
therefore  serve  as  an  illustration.  Other  schools'  experience  would 
probably  tally  closely. 

The  courses  in  the  present  curriculum  figured  up  a  total  of 
141  units  (by  the  semester-hour  reckoning).  This  included  several 
subjects,  added  in  the  last  few  years,  of  the  kind  needed  for  the 
new  demands  of  the  time.  Some  of  the  courses  had  hitherto  been 
grouped  as  a  recommended  optional  fourth  year;  but  all  were 
scheduled  in  the  three-year  curriculum  and  were  actually  pbrsued 
by  students  in  varying  numbers.  The  total  represented  the  range 
of  studies  which  by  today's  standards  ought  to  have  a  place  in  the 
training  of  the  aspirant. 

The  three-year  course  called  for  68  units  for  graduation  (since 
1915,  70  units),  i.  e.  slightly  more  than  an  average  of  11  week-hours 
per  semester.    Now  the  records  of  actual  attainment  showed  that 
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the  highest  ntunber  of  units  of  credit  secured  by  members  of  the 
last  two  graduating  classes  were  as  follows : 

{Highest  marks  in  quality  (A  only) =83  units 
Second  highest  marks  in  quality  (A  only) =79  units 

Highest  marks  in  quantity  (A  and  B) =88  units 

{80-88  units  ( 1/6  of  the  class) 
75-79  units  (2/6  of  the  class) 
68-74  units  (3/6  of  the  class) 

The  latter  reckoning  represented  those  students  who  had  sought 
quantity  rather  than  quality ;  the  former  represented  those  who  had 
concentrated  on  quality.  But  the  net  result  showed  that  even  the 
most  industrious  students,  in  a  three-year  course  requiring  a  num- 
ber of  units  equal  to  about  one-half  of  the  offered  curriculum,  zvere 
unable  to  cover  additionally  more  than  one- fifth  of  that  one-half.  In 
other  words,  if  the  requirement  were  to  be  enlarged  to  four  years 
and  88  or  90  units,  the  most  industrious  students  could  probably  not 
cover  more  than  105-108  units,  or  less  than  four-fifths  of  the  present 
offered  curriculum.  Thus,  even  without  any  enlargement  at  all 
of  the  present  curriculum,  the  four-year  course  would  still  leave  it 
impossible  for  even  the  best  students  to  cover  all  that  is  already 
offered  as  useful  for  their  training. 

This  seems  to  show  that  no  additions  to  a  staff  are  required, 
merely  for  the  sake  of  a  four-year  course.  And  the  truth  is  that 
in  almost  all  schools  of  the  best  grade  the  curriculum  has  gradually 
reached  such  a  state  of  congestion  that  its  distribution  over  four 
years  could  be  accomplished  without  any  additions  for  the  purpose. 

Indeed,  we  believe  that  in  most  schools  today  many  subjects 
have  even  been  deliberately  kept  out,  though  deemed  highly  meri- 
torious for  inclusion,  because  of  the  apparent  futility  of  attempting 
to  insert  them  in  an  already  overcrowded  list.  We  remember  that 
at  the  last  meeting  of  the  Association  of  Law  Schools,  at  the  sym- 
posium upon  courses  in  legislation,  the  first  and  only  doubting 
question  asked  of  the  principal  speaker  was,  How  could  room  pos- 
sibly be  found  for  that  subject  in  a  three-year  curriculum?  Eadi 
school  can  tell  the  tale  of  subjects  clamoring  for  admission  or  ex- 
pansion, but  excluded  for  lack  of  room. 

One  of  the  greatest  benefits,  therefore,  of  the  four-year  course 
will  be  to  permit  expansion  in  many  concededly  needful  directions 
hitherto  made  impracticable  by  the  three-year  limitation. 

3.    How  shall  the  curriculum  be  distributed  over  four  years? 
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Two  kinds  of  subjects  will  naturally  compete  for  a  special  place 
in  the.  fourth  year,— courses  in  procedure  and  practice,  and  courses 
in  that  newer  field  which  (for  lack  of  an  accepted  term)  may  be 
called  legal  science. 

The  former  type  of  courses  represents  the  demand  of  the  bar 
examiner  for  better  training  in  various  aspects  of  procedure.  No 
doubt  the  law  office  alone  can  furnish  some  things.  But  we  arc 
convinced  that  the  law  school  can  furnish  most  of  what  is  needful 
with  greater  economy.  And  it  must  be  remembered  (as  several 
speakers  pointed  out  at  the  August  meeting  of  the  Section  of  Legal 
Education)  that  in  the  small-town  regions,  and  even  in  many  large 
cities,  young  graduates  can  obtain  no  place  as  law  clerks  or  appren- 
tices. Thus  the  task  is  thrust  upon  the  schools.  Here  is  where  the 
Legal  Aid  Clinic  can  be  put  to  best  service.  There  are  now  some 
forty  such  societies;  and  the  number  rapidly  increases;  if  they  are 
brought  into  union  with  the  local  law  schools,  they  can  be  made 
to  supply  the  benefits  of  an  office-apprenticeship  most  effectively. 
Such  work  under  law  school  control  could  be  reckoned  as  a  minor 
part  of  the  fourth  year, — ^just  as  an  intemeship  in  an  approved 
hospital  is  credited  on  the  fifth  medical  year. 

The  group  of  courses  in  legal  science  will  naturally  furnish 
some  part  of  the  fourth-year  work.  But  to  place  them  all  there  (as 
has  usually  been  done  with  the  optional  fourth  year)  would  be  a 
mistake.  These  courses  call  for  a  graded  series,  as  others  do. 
Their  best  value  can  be  attained  only  by  introducing  some  of  them 
in  the  second  and  the  third  years.  In  the  new  curriculum  of  North- 
western University,  for  example,  Roman  law  is  offered  in  the 
second  year,  as  a  subject  which  furnishes  constant  material  for  com- 
parison in  later  courses  in  jurisprudence,  evolution  of  law,  and  com- 
parative law.  So,  too,  courses  in  legislation  obviously  lend  them- 
selves to  grading. 

Moreover,  some  of  the  orthodox  subjects  of  long  standing, 
such  as  private  corporations,  municipal  corporations,  and  federal 
jurisdiction,  can  now  with  advantage  be  relegated  to  the  fourth 
year,  because  constitutional  law,  as  a  precedent  third-year  course, 
supplies  many  principles  which  hedge  about  the  others  and  assists 
in  mastering  their  materials.  And  the  same  is  true  of  certain 
courses  in  procedure  and  in  local  law. 

In  short,  a  correct  use  of  the  four-year  course  would  seem  to 
involve  a  re-casting  of  the  entire  curriculum,  with  a  view  to  a  re- 
gradation  of  the  several  series  wherever  desirable.     The  educa- 
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tional  relief  that  will  come  from  the  removal  of  the  arbitrary  pro- 
crustean  limits  of  the  three-year  schedule  is  remarkable. 

From  all  points  of  view,  therefore,  whether  of  science,  of  pro- 
fessional needs,  or  of  practicability,  the  four-year  course  seems  to 
have  everything  in  its  favor  and  nothing  to  prevent  it.  If  it  is  the 
mark  of  a  new  era  in  our  legal  education,  it  is  also  in  entire  harmony 
with  the  inevitable  requirements  of  the  times  and  with  the  general 
trend  of  professional  education  in  this  cotmtry  and  elsewhere. 

J.H.W. 
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Future  Interests — The  Statutory  Remainder  Created  by 
THE  Statute  on  Entails. — Wherever  an  estate  tail  is  created 
either  by  the  statute  de  donis  direct,  or  by  the  rule  in  Shelley's  case 
and  the  statute  de  donis,  the  difficult  problem  in  this  state  is,  what 
is  the  character  of  the  remainder  which  the  statute  on  Entails  pro- 
vides for.  The  statute  on  Entails  (sec.  6  of  the  conveyancing  act) 
reads  that  where  by  the  common  law,  which  clearly  means  the 
statute  de  donis,  an  estate  tail  would  have  been  created,  the  tenant 
in  tail  shall  be  deemed  to  take  an  estate  for  life  "and  the  remainder 
shall  pass  in  fee  simple  absolute,  to  the  person  or  persons  whom 
the  estate  tail  would,  on  the  death  of  the  first  grantee,  devisee, 
donee,  in  tail,  first  pass,  according  to  the  course  of  the  common  law, 
by  virtue  of  such  devise,  gift,  grant,  or  conveyance."  At  common 
law  it  was  impossible  to  ascertain  to  whom  the  estate  would  pass 
until  the  death  of  the  donee  in  tail;  since,  by  the  course  of  the 
common  law,  the  estate  tail  at  that  time  passed  regularly  by  descent 
to  the  first  tenant  in  tail's  heir-at-law,  provided  such  heir-at-law 
was  of  the  issue  of  the  body  of  the  tenant  in  tail  {John  de  Monde- 
ville^s  Case,  Co.  Lit.  26b),  and  since  no  one  can  be  the  heir  of  a 
living  person.  The  remainder  by  the  statute  was  in  terms  one 
expressly  limited  to  the  "heirs  of  the  body"  of  the  tenant  in  tail, 
who  took  the  statutory  life  estate,  and  the  "heirs  of  the  body" 
took  by  the  statute  in  fee  simple  absolute.  The  remainder,  then, 
was,  as  clearly  as  words  could  make  it,  subject  to  a  condition  pre- 
cedent and  die  conditional  element  was  incorporated  into  the 
description  of  the  remainderman.  The  case  under  the  common  law 
authorities  would  be  one  of  the  typical  examples  of  a  contingent 
remainder:  (8  Ilunois  Law  Review,  234). 

It  would  be  equally  a  contingent  remainder  under  the  rule  in 
Aetna  Life  Insurance  Co.  v.  Hoppin,  249  111.  406,  and  McCampbeU 
V,  Mason,  151  111.  500.  In  Arkansas  and  Vermont,  which  have  sta- 
tutes on  entails  in  precisely  the  same  form  as  the  Illinois  act,  the 
statutory  remainder  is  held  to  be  contingent:  (Horsley  v.  Hilburn, 
44  Ark.  458,  476;  In  re  Estate  Kelso,  69  Vt.  272;  In  re  WelW 
Estate,  69  Vt.  388). 

The  only  possible  way  in  which  to  hold  such  a  remainder  vested 
would  be  to  apply  the  New  York  statutory  distinction  between 
vested  and  contingent  remainders:  (8  Illinois  Law  Review,  309). 
Under  that  distinct  departure  from  the  common  law  idea  of  a 
vested  remainder,  the  remainder  to  the  heirs  of  the  body  of  the 
life  tenant  would  be  vested  as  soon  as  any  child  of  the  life  tenant 
was  bom,  but  it  would  be  subject  to  be  divested  if  that  child  died 
before  the  life  tenant,  so  that  it  did  not  turn  out  to  be  in  fact  one 
of  the  heirs  of  the  body  of  the  life  tenant  at  the  life  tenant's  death. 

The  cases  in  which  the  Illinois  Supreme  Court  has  dealt  with, 
or  appeared  to  deal  with,  the  character  of  the  statutory  remainder 
created  by  the  statute  on  entails,  in  their  chronological  order,  are 
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as  follows:  Voris  v.  Sloan,  68  111.  588;  Butler  v.  Huestis,  68  111. 
594;  Lehndorf  v.  Cope,  122  111.  317;  Welliver  v.  Jones,  166  111.  80; 
Kyner  v.  Boll,  182  111.  171 ;  Moore  v.  Reddel,  259  111.  36;  Winchell 
V.  Winchell,  259  111.  471. 

An  analysis  of  Voris  v,  Sloan  will  show  that  it  did  not  purport 
to  construe  the  statute  on  entails  at  all.  The  limitations  involved 
were  to  Francis  and  Samuel  Voris,  as  trustees  in  trust,  for 

"The  use  and  behoof  solely  of  the  said  Christiana  Morton  and  the  heirs 
of  her  body,  forever;  and  upon  the  decease  of  the  said  parties  of  the  second 
part,  then  the  legal  title  to  the  said  premises  is  to  be  and  remain  in  the  said 
Christiana  Morton  during  her  natural  life,  with  a  remainder  to  the  heirs  of 
her  body;  and  in  case  she  should  die  witliout  issue,  then,  in  that  case,  the 
legal  title  to  revert  to  the  said  party  of  the  first  part  or  his  heirs." 

These  limitations  were  taken  as  if  they  created  an  active  trust, 
although,  as  the  statement  goes,  the  trust  would  seem  to  be  passive 
and  executed  by  the  statute  of  uses.  Mrs.  Sloan,  as  the  life  tenant 
and  as  the  guardian  for  her  children,  filed  a  bill  to  have  the  prop- 
erty sold.  The  surviving  trustee  was  the  only  party  defendant. 
The  sale  was  ordered  and  it  was  decreed  that  out  of  the  proceeds 
Mrs.  Sloan  should  receive  the  value  of  her  life  estate  and  hold  the 
balance  as  guardian  for  her  children.  This  was  affirmed  except 
that  it  was  held  that  on  the  death  of  two  children  already  deceased, 
their  shares  descended  to  their  mother  in  part,  who  was  entitled  on 
that  groimd  to  a  portion  of  the  principal.  This  could  only  be  sup- 
ported on  the  theory  that  the  children  took  absolute  indefeasible 
interests  when  bom.  The  court  received  no  aid  from  any  counsel 
opposed  to  the  interests  of  Mrs.  Sloan,  the  life  tenant.  No  basis 
upon  which  the  children  took  an  absolute  and  indefeasible  fee  on 
birth  is  directly  stated  by  the  court.  The  clearest  ground  for  the 
result  reached  is  that  the  gift  over  "in  case  the  life  tenant  should 
die  without  issue,"  by  reference  caused  "heirs  of  the  body"  to  mean 
"issue."  The  result  of  this  would  be  that  each  issue  on  birth  took 
a  vested  and  indefeasible  interest,  subject  only  to  open  and  let  in 
other  members  of  the  class. 

Voris  V.  Sloan  cannot  possibly  go  upon  the  ground  that  the 
statute  on  entails  applied,  because  the  court  held  the  children  took 
not  only  absolute,  but  also  indefeasible  interests,  while  in  the  very 
next  case  reported,  Butler  v,  Huestis,  68  111.  594,  the  court  dis- 
tinctly declared:  (p.  598),  that  the  remainder  created  by  the  statute 
on  entails  was  subject  to  be  defeated  by  the  death  of  children  before 
the  life  tenant.    The  words  of  the  court  are : 

"Mrs.  Huestis,  under  our  statute  [on  entails],  would  take  a  life  estate 
in  the  property,  and  the  remainder  would  pass  in  fee  simple  absolute  to  her 
children,  altliough  it  might  open  to  let  in  after-bom  children,  and  he  divested 
as  to  such  as  should  die  before  the  determination  of  the  life  estate." 

If,  therefore,  the  holding  of  Voris  v,  Sloan,  that  the  children 
take  absolute  and  indefeasible  interests  on  birth  depends  on  the 
statute  on  entails,  then  it  is  absolutely  contra  to  the  above  dicta 
in  the  very  next  case  of  Butler  v.  Huestis,  decided  at  the  same  time. 
Such  inconsistency  is  not  to  be  assumed  unless  absolutely  necessary 
and  inevitable.    It  is  not  necessary  to  place  our  Supreme  Court  in 
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the  position  of  such  inconsistency.  The  way  out  is  the  explanation 
just  given,  that  the  gift  over  in  Voris  v,  Sloan  "if  the  life  tenant 
should  die  without  issue/*  causes  "heirs  of  the  body"  to  be  con- 
strued "issue." 

It  is  true  that  the  Illinois  Supreme  Coutt  in  Voris  v.  Sloan 
said  (p.  592) : 

"Had  the  deed  contained  no  limitation  over  to  the  Rjantpr  or  his  heirs» 
then  it  is  manifest  that,  by  the  statute  de  donis,  the  heirs  of  her  body  would 
have  taken  an  estate  tail,  but  as  entails  have  been  abolished  by  our  convey- 
ance act  diey  would  at  birth  have  taken  a  fee." 

It  is  very  difficult  to  tell  what  this  means.  The  following 
explanation  is  believed  to  be  correct :  Omitting  the  gift  over,  there 
would  have  been  a  straight  gift  to  A  for  life,  remainder  to  the  heirs 
of  her  body.  Assuming  the  rule  in  Shelle'^s  case  did  not  apply,  A 
would  have  a  life  estate.  But  what  estate  would  the  heirs  of  the 
body  have  had  by  way  of  remainder?  Under  the  common  law 
strictly  they  would  have  had  a  remainder  in  tail.  The  statute  on 
entails  would,  then,  apply  to  this  remainder  in  tail  to  the  heirs  of 
the  body  of  the  life  tenant,  turning  the  remaindermen  in  tail  into 
tenants  for  life,  with  a  further  remainder  in  fee  simple  to  the  heirs 
of  their  'bodies.  The  court,  however,  regarded  this  as  an  absurd 
result.  It  regarded  the  indirect  eflFect  of  the  statute  on  entails  as 
sufficient  to  warrant  the  holding  that  when  the  heirs  of  the  body  of 
the  life  tenant  took  in  remainder,  they  would  take  a  fee  simple,  as  if 
the  words  of  limitation  indicating  a  fee  simple  had  been  added, 
thereby  terminating  a  further  entailing  at  once. 

In  Butler  v.  Huestis  the  only  point  involved  was  whether  a 
general  power  in  Mrs.  Butler  to  appoint  the  fee  simple  in  the  prop- 
erty in  question  was  well  exercised.  The  power  was  obviously  a 
general  power  and  the  court  held  that  it  was  well  exercised  by  an 
appointment  to  Mrs  Huestis  for  life,  with  "the  reversion  and  fee 
thereof  to  the  heirs  of  her  body  at  and  after  her  decease."  The 
court,  however,  in  Butler  v.  Huestis,  issued  an  extensive  and  varied 
amount  of  dicta.  One  was  that  which  has  already  been  quoted. 
On  the  assumption  that  the  statute  on  entails  was  applicable  the 
court  said  (p.  598)  : 

"Mrs.  Huestis,  under  our  statute  [on  entails],  would  take  a  life  estate 
in  the  property,  and  the  remainder  would  pass  in  fee  simple  absolute  to  her 
children,  although  it  might  open  to  let  in  after-born  children,  3nd  be  divested 
as  to  such  as  should  die  before  the  determination  of  the  life  estate." 

We  find  the  same  dictum  in  Lehndorf  v.  Cope,  122  111.  317, 
at  331.    There  the  court  said: 

'The  person  to  whom  the  remainder  is  limited  is  ascertained,  the  event 
upon  which  it  is  to  take  effect  is  certain  to  happen,  and  although  it  may  be 
defeated  by  the  death  of  such  person  before  the  determination  of  the  partic^ 
ular  estate,  it  is  a  vested  remainder." 

Both  these  dicta  indicate  a  reading  of  the  statute  on  entails 
which  limits  the  statutory  remainder  to  the  class  of  persons  who 
answer  the  description  of  the  life  tenant's  "heirs  of  the  body*'  at 
the  life  tenant's  death.    The  view  so  clearly  expressed  in  Lehndorf 
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V,  Cope,  that  the  remainder  was  nevertheless  vested  in  children  as 
soon  as  'bom  and  during  the  life  tenant's  life,  plainly  proceeds  upon 
the  application  of  the  New  York  statutory  definition  which  our 
Supreme  Court  for  some  time  failed  to  perceive  was  different  from 
the  common  law  definition.  It,  therefore,  kept  cropping  up  in  the 
opinions  of  the  court  from  time  to  time  and  finally  culminated  in 
the  actual  holding  of  Boatman  v.  Boatman,  198  111.  414.  It  was 
not  definitely  and  entirely  eliminated  until  Golladay  v.  Knock,  235 
111.  412.  This  last  case  exposes  the  entire  fallacy  of  the  New 
York  statutory  definition  and  lays  its  application  forever  at  rest 
in  this  state.  It  was  error  for  file  court  in  Lehndorf  v.  Cope  to 
say  that  the  statutory  remainder  was  vested,  and  since  Golladay  v. 
Knock,  it  is  believed  the  Illinois  Supreme  Court  could  not,  while 
taking  the  statute  on  entails  literally,  as  creating  a  remainder  to 
those  who  answered  the  description  of  the  heirs  of  the  body  of  the 
life  tenant,  at  the  life  tenant's  death  call  the  remainder  vested. 

But  before  the  New  York  statutory  definition  of  a  vested 
remainder  was  exposed  and  repudiated  in  Golladay  v.  Knock,  the 
Illinois  Supreme  Court  in  Welliver  v,  Jones,  166  111.  80,  and  Kyner 
V.  Boll,  182  111.  171,  took  a  further  and  most  extraordinary  step, 
by  holding  the  statutory  remainder  not  only  vested  at  once  upon 
the  birth  of  a  child  of  the  life  tenant,  but  also  not  subject  to  be 
divested  by  the  death  of  the  child  before  the  life  tenant.  This 
result  threw  overboard  entirely  the  language  of  the  statute  and 
changed  it  to  read  that  the  statutory  remainder  was  in  the  "chil- 
dren" of  the  tenant  in  tail,  the  statutory  life  tenant.  It  also  threw 
overboard  the  express  dicta  of  the  court  in  Butler  v.  Huestis  and 
Lehndorf  v.  Cope,  The  decisions  reached  in  Welliver  v,  Jones 
and  Kyner  v.  Boll,  were  hardly  such  as  to  establish  for  the  convey- 
ancing profession  the  extraordinary  proposition  which  they  appar- 
ently hold.  Welliver  v.  Jones,  was  not  argued  except  upon  one  side, 
the  side  that  was  interested  in  securing  the  decision  rendered.  There 
is  no  reliance  upon  Voris  v.  Sloan,  but  only  upon  Butler  v.  Huestis 
and  Lehndorf  v.  Cope.  But  the  dicta  of  these  last  two  cases,  as  we 
have  already  observed,  do  not  support  any  such  holding,  as  that  the 
remainder  is  limited  by  the  statute  to  "children"  or  "issue,"  so 
that  it  is  not  subject  to  be  divested  if  a  child  dies  before  the  life 
tenant.  The  opinion  in  Welliver  v,  Jones,  shows  no  perception  by 
the  court  of  the  actual  problem  before  it,  or  any  analysis  of  the 
language  of  the  statute  on  entails.  Its  total  disregard  of  the  dicta 
of  Butler  v.  Huestis  and  Lehndorf  v.  Cope,  that  the  statutory 
remainder  was  subject  to  be  divested,  has  already  been  commented 
upon.  Kyner  v.  Boll,  reached  the  same  result  as  Welliver  v.  Jones, 
but  no  contest  appears  to  have  been  made  on  this  point  of  the  case. 
Welliver  v.  Jones,  was  not  cited.  Voris  v,  Sloan,  was  not  cited 
for  the  point  that  the  children  took  indefeasible  interests  in  remain- 
der when  bom.  The  dicta  of  Butler  v.  Huestis  and  Lehndorf  v. 
Cope,  to  the  contrary,  were  not  noticed. 

Then  came  Golladay  v.  Knock,  235  111.  412,  disposing  entirely  of 
the  New  York  statutory  definition  of  a  vested  remainder  and  point- 
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ing  to  a  complete  return  to  the  common  law.  After  that  came 
Aetna  Life  Insurance  Company  v.  Hoppin,  249  111.  406,  holding 
directly  that  a  remainder  to  "the  heirs  of  the  body"  of  the  life 
tenant,  with  words  of  limitation  showing  that  they  were  to  take 
the  fee,  created  a  contingent  remainder  in  those  persons  who 
answered  the  description  of  heirs  of  the  life  tenant  at  the  life 
tenant's  death.  In  short,  the  moment  a  testator  or  settlor  by  express 
words  provided  for  the  limitation  which  the  statute  on  entails 
expressly  provided  for,  our  Supreme  Court  held  the  remainder 
contingent. 

Finally,  we  have  the  recent  decisions  of  the  Illinois  Supreme 
Court  in  Moore  v.  Reddel,  259  111.  36  and  Winchell  v,  IVinchell, 
259  111.  471.  These  assert,  after  a  contest  and  upon  full  considera- 
tion, that  the  statute  on  entails  creates  a  life  estate  in  the  first  taker, 
with  a  remainder  in  fee  vested  and  indefeasible  in  the  children  of 
the  life  tenant  as  soon  as  such  children  are  bom.  The  court  relies 
upon  Voris  v.  Sloan,  which,  as  we  have  already  seen,  cannot  be 
regarded  as  dealing  with  the  point.  It  relies  also  upon  Butler  v. 
Huestis  and  Lehndorf  v.  Cope,  which,  as  we  have  already  seen, 
contain  distinct  dicta  that  the  remainder  if  regarded  as  vested  in 
the  presumptive  or  expectant  heir,  according  to  the  New  York 
statutory  definition,  was  nevertheless  subject  to  be  divested  by  the 
death  of  such  presumptive  or  expectant  heir  before  the  death  of 
the  life  tenant.  The  court  then  had  only  Welliver  v.  Jones  and 
Kyner  v.  Boll,  upon  which  to  rely. 

A  remarkable  feature  of  the  opinion  in  Moore  v.  Reddel,  is  its 
frank  admission  that  the  actual  language  of  the  statute  on  entails 
has  been  consciously  disregarded  by  the  court  and  other  language 
meaning  an  entirely  diflFerent  thing  substituted.  Our  Supreme  Court 
plainly  states  that  because  the  actual  language  of  the  statute  on 
entails  would  result  in  what  the  court  believed  to  be  certain  incon- 
gruities, it  should  be  expressly  disregarded  and  other  language  sub- 
stituted, which  would  avoid  the  supposed  incongruities.  The  opinion 
of  the  court  states  (p.  43). 

"The  language  employed  [in  the  statute  on  entails]  was  that  the  re- 
mainder should  pass  in  fee  simple  absolute  to  the  person  or  persons  to  whom 
the  estate  tail  would,  on  the  death  of  the  first  grantee,  devisee,  donee  in  tail, 
first  pass  according  to  the  course  of  the  common  law,  by  virtue  of  the 
devise,  gift,  grant  or  conveyance.  When  the  question  came  before  the  court 
it  was  clear  that  this  provision  could  not  he  construed  according  to  the 
words  used,  and  that  the  general  assembly  never  intended  that  the  remainder 
should  pass  to  the  person  or  persons  to  whom  an  estate  tail  would  have 
passed  according  to  the  course  of  the  common  law." 

Again  the  court  says  (p.  44)  : 

"Inasmuch  as  the  language  of  the  act  could  not  be  adopted  as  expressing 
the  legislative  intent,  it  was  not  unreasonable  to  hold  that  the  purpose  of 
the  act  was  to  provide  that  issue  which  was  in  existence  at  the  time  of  the 
grant  or  should  be  bom  afterward  should  be  invested  with  the  fee  simple 
and  the  reversion  in  the  grantor  be  destroyed." 

The  incongruity  sought  to  be  avoided  was  that  by  the  course 
of  the  common  law  the  eldest  son  would  inherit  the  estate  tail  by 
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the  rule  of  primogeniture.  It  should  be  noted,  however,  that  the 
Supreme  Court  of  Missouri,  construing  the  Missouri  statute  on 
entails  of  1825,  from  which  the  Illinois  statute  was  copied  in  1827, 
did  not  feel  at  liberty  to  disregard  the  language  used  by  the  legis- 
lature and  held  that  the  eldest  son  was  entitled  and  that  the  remain- 
der passed  strictly  to  the  persons  who  would  at  common  law  have 
taken  the  estate  tail  {Frame  v.  Humphreys,  164  Mo.  336;  Burris 
V.  Page,  12  Mo.  358).  If,  however,  our  court  had  insisted  upon 
avoiding  the  absurdity  it  might  well  have  done  so  by  injecting  the 
terms  of  the  statute  on  descent  so  far  as  it  applied  to  lineal  descent. 
Thus,  "heirs  of  the  'body"  as  determined  by  our  statute  relating 
to  lineal  descent,  would  have  taken  the  remainder  in  fee.  This  is 
the  utmost  departure  from  the  terms  of  the  statute  for  which,  it 
is  believed,  any  justification  can  be  found. 

The  troubles  of  our  Supreme  Court  with  the  statute  on  entails, 
as  it  is  now  dealt  with,  have  only  just  begun.  Suppose,  for  instance, 
that  when  the  deed  or  will  takes  effect  which  creates  the  estate 
tail,  the  life  tenant  has  living  one  child  and  three  children  of 
a  deceased  child.  Are  the  children  of  the  deceased  child  included? 
They  are  not  children  of  the  life  tenant — they  are  issue.  If  they 
are  included  so  as  to  share  in  the  remainder  it  is  because  the  statute 
on  entails  is  read  as  limiting  the  remainder  to  "issue."  If  that 
be  so,  then  the  question  arises  whether  the  issue  take  per  capita 
or  per  stirpes.  The  general  rule  is  that  a  limitation  merely  to 
issue  of  a  living  person  includes  all  the  issue  per  capita,  even  though 
in  so  doing  some  issue  take  shares  along  with  their  living  ancestors. 
(6  III.  Law  Rev.,  218-220.)  To  prevent  this  the  court  must  add 
some  new  phrase  to  the  statute,  such  as,  that  the  remainder  shall 
be  limited  to  issue  per  stirpes,  the  children  of  any  deceased  child  or 
other  issue  to  take  only  the  share  their  parent  would  have  taken. 
Then  what  is  to  be  done  when  an  estate  tail  special  is  created,  i.  e. 
to  A  and  the  heirs  female  of  his  body?  If  the  language  of  the  statute 
be  followed  the  result  is  clear,  and  only  the  females  will  take  the 
remainder.  But  if  the  statute  has  been  re-written  by  the  court  so 
that  the  remainder  is  to  "children"  or  "issue"  of  the  tenant  in 
tail,  then  more  language  must  be  read  into  the  act  in  order  to  restrict 
the  remainder  to  a  part  only  of  the  children  or  a  part  only  of  the 
issue  when  an  estate  tail  special  is  created. 

No  doubt  the  legislature  was  unhappy  in  the  statute  on  entails 
which  it  adopted.  One  may  venture  a  regret,  however,  that  our 
Supreme  Court  has  tried  to  patch  up  this  legislative  absurdity. 
Under  the  course  pursued  thus  far  some  difficulties  have  been 
eliminated  only  to  give  rise  to  others  that  are  still  unsettled.  An 
adherence  to  the  plain  language  of  the  act  might  have  resulted  in 
absurdity  sufficient  to  induce  the  appropriate  legislative  change. 
In  any  event,  the  results  under  the  statute  on  entails  would  have 
been  dear  and  certain.  A.  M.  K. 

Carriers — Bill  of  Lading — Carmack  Amendment. — The 
case  of  Atchison,  Topeka,  and  Santa  Fe  Railway  Co.  v.  Harold,  36 
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Sup.  Ct.  Rep.  665,  extends  a  step  further  the  scope  of  the  Carmack 
amendment.  Previous  decisions  had  established  that  that  statute 
had  superseded  local  rules  with  respect  to  the  liability  and  the 
limitation  of  liability  of  common  carriers  in  interstate  transporta- 
tion of  goods,  and  had  substituted,  in  lieu  thereof,  the  rules  laid 
down  by  the  federal  courts.  In  the  instant  .case  it  was  held  that 
the  statute  prevented  the  application  of  an  estoppel,  tmder  local 
rules  of  law,  in  favor  of  a  purchaser  of  an  order  bill  of  lading, 
against  a  railroad  carrier,  precluding  the  latter  from  showing  that  a 
bUl  of  lading  issued  by  it  was  in  fact  issued  in  exchange,  and  sub- 
stitution for  another  bill  of  lading  issued  by  another  and  connect- 
ing railroad,  and  that  the  car  had  not  at  the  date  of  the  last  bill 
of  lading  been  received  by  the  railroad  so  issuing  it,  and  was,  in 
fact,  not  received  till  much  later,  owing  to  the  default  of  the  other 
railroad.  In  the  instant  case  a  carload  of  com  was  shipped  via  the 
Union  Pacic  R.  R.  Co.  from  a  Nebraska  point  to  Topeka,  Kansas, 
with  direction  to  notify  the  C.  V.  F.  G.  Company.  The  latter  com- 
pany purchased  the  bill  of  lading  pending  the  transportation,  where- 
upon the  old  bill  of  lading  was  taken  up,  and  a  new  order  bill  of 
lading  for  shipment  to  Elk  Falls,  Kansas,  was  issued  by  the  defend- 
ant railroad  dated  at  Kansas  City,  Mo.,  September  24,  1910.  Harold 
purchased  this  latter  bill  of  lading.  As  a  matter  of  fact  the  car 
was  not,  at  the  date  of  this  bill  of  lading,  in  the  possession  of  the 
defendant  railroad,  and  was  not  received  by  it  till  considerably 
later,  the  delay  being  due  to  the  default  of  the  initial  carrier,  the 
Union  Pacific  Railroad  Company.  If  the  above  facts  could  be 
shown,  it  was  conceded  the  defendant  was  not  liable,  since  it  did 
not  cause  the  delay.  The  state  court,  applying  local  doctrines,  held 
that  the  defendant  railroad  was  estopped  as  against  Harold,  a  pur- 
chaser without  notice,  from  denying  its  possession  of  the  car  on 
the  date  of  its  bill  of  lading,  in  contradiction  of  the  express  terms 
thereof.  The  federal  Supreme  Court,  citing  a  long  line  of  familiar 
decisions  of  that  Court  {Pollard  v.  Vinton,  105  U.  S.  57,  and  other 
cases),  held  that,  by  federal  law,  the  estoppel  applied  by  the  state 
court  did  not  exist ;  that  the  Carmack  amendment  superseded  state 
rules,  and  substituted  therefor  federal  rules,  not  merely  as  to  lia- 
bility and  the  limitation  of  liability,  but  also  as  to  the  operation 
and  effect  of  the  bill  of  lading  in  all  respects;  and  that  it  was, 
therefore,  open  to  the  railroad  company  to  exonerate  itself,  even 
as  against  the  plaintiff,  a  purchaser  for  value,  by  showing  it  had 
not  &e  goods  in  its  possession  on  the  date  of  its  bill  of  lading,  and 
that  the  delay  in  the  transportation  was  caused  by  another  carrier. 

The  objection  to  considering  that  the  Carmack  amendment  was 
ever  intended  to  substitute  federal  rules  and  doctrines  in  the  place 
of  state  rules  and  doctrines  has  been  ably  urged  by  Prof.  Goddard : 
("Liability  of  the  Common  Carrier,  etc.,"  15  Col.  L.  Rev.,  477.) 

Assuming  the  principle  (now  fully  established)  that  the  Car- 
mack amendment  substitutes  federal  for  local  doctrines  as  to  liability 
and  the  limitation  thereof,  it  seems  unfortunate  to  push  that  prin- 
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ciple  to  the  extent  of  abrogating  local  rules  as  to  the  general  effect 
and  operation  of  bills  of  lading.  As  a  matter  of  fact  the  rule  estop- 
ping the  carrier  from  denying,  as  against  a  purchaser  without  notice, 
the  truth  of  the  statements  of  the  bill  of  lading  with  respect  to  the 
receipt  by  the  carrier  of  the  goods  covered  by  it,  seems  reasonable, 
and  much  to  be  preferred  to  the  federal  rule  on  the  subject  It  was 
formerly  the  rule  in  Illinois:  {St.  Louis  etc.  R.  R.  Co.  v.  Larned, 
103  111.  293, — in  effect  overruled  by  Lake  Shore  etc.  R.  R.  Co.  v. 
Live  Stock  Bank,  178  111.  506).  It  is  the  rule  embodied  in  the 
uniform  bills  of  lading  act  (U.  B.  of  L.  Act,  sec.  23),  adopted  by 
many  of  the  states.  And  this  raises  the  question  whether  the  Car- 
mack  amendment  does  not,  tmder  the  ruling  of  the  instant  case, 
supersede,  so  far  as  interstate  shipments  are  concerned,  this  pro- 
vision of  the  uniform  bill  of  lading  act  where  that  act  has  been 
adopted.  It  would  seem  quite  clear  that  it  does.  See  5"^.  Louis  etc. 
R.  R.  Co.  V.  Woodruff  Mills,  195  Miss.  214,  cited  in  the  opinion  in 
the  instant  case. 

L.  M.  G. 

Life  Insurance — ^When  Statements  in  Appucation  Con- 
sidered Representations,  and  Waiver  of  Same. — ^Thc  rule  that 
statements  in  the  application  for  a  life  insurance  policy  will  be  con- 
strued as  representations  rather  than  warranties,  if  rendered  possible 
by  the  language  and  circumstances,  is  well  illustrated  by  the  decision 
in  Weisguth  v.  Supreme  Tribe  of  Ben  Hur,  272  111.  541  (April  20. 
1916).  The  application,  which  was  made  a  part  of  the  policy, 
recited  that  the  applicant  warranted  the  truth  of  certain  statements 
(which  at  the  trial,  were  proven  to  be  untrue),  but  contained  the 
further  agreement  by  the  applicant,  that  "any  untrue  or  fraudulent" 
answers  would  vitiate  the  beneficial  certificate.  The  court  (opinion 
by  Cooke,  J),  following  the  rule  in  Continental  Life  Insurance  Com^ 
pany  v.  Rogers  (1887),  119  111.  474,  held  the  statements  to  be  rep- 
resentations for  the  reason  that  if  they  should  be  considered  war- 
ranties no  effect  would  be  given  the  provision  relating  to  fraud 
inasmuch  as  fraud  is  not  an  essential  element  of  a  breach  of  war- 
ranty. 

The  court  held,  further,  that  the  representations,  although  they 
were  both  untrue  and  material,  were  no  bar  to  recovery  by  the 
beneficiary  for  the  reason  that  such  defense  had  been  waived,  the 
waiver  being  based  upon  the  fact  that  the  statements  in  the  applica- 
tion were  incorrectly  written  by  the  medical  examiner,  the  facts 
having  been  truly  and  fully  stated  in  good  faith  by  the  applicant,  and 
no  collusion  being  claimed  or  shown  between  the  medical  examiner 
and  the  applicant. 

The  decision  on  the  first  point  mentioned  was  based  upon  the 
well  settled  rule  that  a  statement  in  an  application  will  be  construed 
as  a  warranty  only  where  the  language  is  so  clear  as  to  preclude 
any  other  construction  (Spence  v.  Central  Accident  Insurance  Com- 
pany ( 1908),  236  111.  444),  but  it  is  submitted  that  it  is  at  least  argu- 
able if  the  court  was  justified  by  the  provisions  of  tfie  contract 
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before  it,  or  by  the  precedents  cited,  in  applying  such  rule  to  the 
facts  in  the  principal  case,  since  the  contract  was  by  its  terms  to 
be  vitiated  by  any  "untrue  or  fraudulent"  answers  in  the  applica- 
tion, while  in  both  the  Rogers  Case,  supra,  and  in  the  leading  case 
of  Fitch  V.  American  Popular  Life  Insurance  Company  (1875), 
59  N.  Y.  557,  also  cited  by  the  court,  the  invalidity  of  the  policies 
could  be  claimed  only  in  case  of  fraud,  misrepresentation,  or  con- 
cealment, no  alternative  ground  of  invalidity  based  upon  the  mere 
untruth  of  the  answers  being  presented.  There  seems,  however, 
according  to  the  general  rule  in  Illinois,  to  be  no  doubt  of  the 
correctness  of  the  decision  on  the  second  point  mentioned,  since 
the  facts  proven  established  a  waiver  or  estoppel  as  to  the  defense 
claimed,  whether  the  statements  be  considered  as  warranties  or  rep- 
resentations, the  knowledge  and  acts  of  the  medical  examiner  in 
such  cases  being  considered  those  of  the  insurer:  Provident  Life 
Assurance  Society  v.  Cannon  (1903),  201  111.  260;  Phenix  Insur- 
ance Company  v.  Stocks  (1893),  149  111.  319;  lohnson  v.  Royal 
Neighbors  (1912),  253  111.  570. 

H.  C.  H. 

Stream — ^Water  Rights — Right  to  Construct  Levee  to 
Dike  Out  the  Water. — In  Cubbins  v,  Mississippi  River  Com- 
mission, 241  U.  S.  351,  36  Sup.  671,  a  bill  was  brought  to  enjoin 
the  Mississippi  River  Commission  and  the  various  Levee  Boards 
operating  along  the  Mississippi  river  from  carrying  on  their  levee 
works.  The  theory  of  the  bill  seems  to  have  been  that  by  con- 
fining by  levees  the  water  of  the  river  along  certain  portions  thereof, 
the  natural  flow  of  the  water  was  interfered  with  causing  the  water 
to  go  farther  in  at  places  where  there  were  no  levees  and  so  inun- 
date land  that  would  not  have  been  inundated  except  for  the  levees. 

The  rule  that  a  stream  should  be  permitted  to  flow  as  it  was 
wont  to  do,  does  not  prevent  riparian  owners  from  protecting  their 
land  against  damage,  the  court  says 

"By  defensive  works  constructed  either  upon  the  border  of  the  rivers  or 
in  the  interior  of  their  property  against  either  the  permanent  and  insensible 
action  of  the  rivers  or  streams  or  particularly  against  the  damage  caused 
by  the  accidental  or  extraordinary  overflow  of  their  banks." 

This  rule  of  exception,  permitted  each  riparian  owner  to  con- 
fine the  river  within  its  banks,  but  did  not  permit  any  interference 
with  the  flow  of  the  water  within  its  'bed,  and  that  at  once  raised 
the  question :  What  is  the  bed  of  the  river?  This  the  court  answers 
by  pointing  out  there  could  be  only  two  beds :  one  the  space  between 
the  banks  called  by  the  court,  "natural"  banks  (doubtless  to  dis- 
tinguish from  the  levees  which  were  built  upon  these  "natural" 
banks)  ;  and  the  other  the  whole  Mississippi  river  valley.  Clearly, 
the  court  points  out,  the  law  could  not  mean  the  latter,  and  so  must 
mean  the  former. 

Upon  principle  the  right  to  protect  one's  land  from  the  ele- 
ments, would  seem  unquestionable.  That  principle  has  been  fol- 
lowed in  Illinois  with  respect  to  riparian  owners  on  lakes,  the  restric- 
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tion  to  the  right,  there,  being  that  the  owner  must  not  go  beyond 
the  limits  of  his  ownership,  (9  III.  Law  Rev.  573).  That  principle 
too,  it  would  seem,  must  account  for  the  rule  that  an  upper  owner 
may  accumulate  his  surface  water  and  confine  it  in  one  channel 
and  thus  project  it  upon  the  lands  of  the  lower  owner,  so  long  as 
he  does  not  throw  it  upon  the  servient  lands  with  such  force  as  to 
wash  away  the  land,  where  that  can  be  avoided,  (9  III.  Law  Rev. 
566). 

But  a  rule  is  established  in  Illinois,  that  an  owner  of  lands 
is  bound  to  receive  the  surface  water  that  flows  onto  his  lands  from 
other  lands  in  the  natural  course  of  drainage,  and  cannot  dike  out, 
or  obstruct  such  waters  so  as  to  pile  them  up  on  the  dominant  lands, 
(9  III.  Law  Rev.  569)  ;  and  one  case  (Pinkstaff  v,  Steffy,  216  111. 
413)  following  a  quotation  from  the  American  and  English  Ency- 
clopedia of  Law  to  the  effect  that  waters  which  have  overflowed 
the  banks  of  a  stream  in  times  of  freshet,  in  consequence  of  the 
insufiiciency  of  the  natural  channel  to  hold  them  and  carry  them  off, 
are  surface  waters,  holds  that  the  building  of  levees  to  confine  the 
waters  of  a  creek  within  a  narrower  channel  "than  what  was  origi- 
nally the  natural  bottom  and  might  be  said  to  be  a  natural  channel 
in  flood  time,"  was  within  this  inhibition.  The  same  case,  how- 
ever, says  (216  111.  413) :  "Whether  this  law  would  pertain  when 
applied  to  large  rivers  is  not  before  us  and  we  do  not  decide."  The 
case  relies  upon  the  cases  of  GUliban  v.  Madison  County  Rd.  Co., 
49  111.  484,  and  Gormley  v.  Sanford.  52  111.  158,  in  both  of  which 
the  questions  were  purely  of  embankments  athwart  the  course  of  the 
surface  water  and  were  not  cases  of  confining  the  waters  of  streams 
in  certain  channels.  However,  the  case  of  Groff  v,  Ankenbrandt, 
124  111.  51,  it  seems,  did  involve  the  right  to  confine  the  waters  of 
a  stream  within  a  certain  channel,  but  the  case  was  decided  on 
matters  of  pleading  and  whether  the  stream  was  a  small  creek  or 
a  "large  river,"  does  not  appear. 

Apparently,  the  only  other  case  in  Illinois  that  involves  the 
right  to  confine  the  waters  of  a  stream  within  a  certain  channel 
is  the  case  of  Bradbury  v,  Vandalia  Drainage  District,  236  111.  36. 
In  that  case  the  right  to  dike  out  flood  waters  of  a  river  (Kaskaskia 
river)  by  levees,  was  squarely  raised,  and  decided  against  the  right. 
It  does  not  appear  from  the  case  how  large  the  river  was,  or 
whether  it  had  well-defined  banks  as  in  the  case  of  the  Mississippi 
river. 

That  there  is  a  difference  between  the  size  of  the  thread  bf  a 
river  in  low  water  time  and  in  high  water  or  flood'tiiiieSy  is  ooo^ 
mon  knowledge,  and,  possibly  even,  the  court  would  take  judicial 
notice  of  that.  It  would  seem,  also,  not  stretching  the  rule  too  far, 
to  say  it  is  conmion  knowledge  that  a  well  defined  river  has  banks 
beyond  which  ordinary  high  water  does  not  rise  and  that  it  is  only 
extraordinary  flood  water  that  rises  above  the  banks  and  that  in 
times  of  low  water  the  thread  of  the  stream  is  far  within  the  banks. 
Further,  might  it  not  also  be  said  that  the  distinguishing  feattire 
between  a  creek  and  a  river,  or  a  small  river  and  a  "large  river" 
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is  the  absence  or  presence  of  banks?  If  that  is  true,  then  it  is 
suggested  the  principal  case  and  the  case  of  Pinkstaff  y.  Steffy, 
are  in  accord,  and  what  the  latter  case  has  in  contemplation  by  the 
statement  that  it  would  not  decide  whether  the  rule  applied  to 
large  rivers,  coupled  with  the  statement  in  the  facts  of  the  case 
that  the  levees  served  to  confine  the  waters  within  a  narrower  chan- 
nel than  what  was  the  natural  channel  in  flood  time,  would  indi- 
cate that  the  decision  in  the  Pinkstaff  case  would  have  been  diflFerent 
had  the  stream  been  one  with  well  defined  banks  and  the  levees 
built  upon  those  banks.  So,  also,  the  facts  in  the  case  of  Bradbury 
V.  Vandalia  Drainage  District,  doubtless,  would  bring  that  case  in 
accord  with  this  principle.  Unfortunately  they  are  not  sufficiently 
set  forth  for  that  purpose. 

In  fact,  all  of  these  cases,  the  principal  case  included,  proceed 
from  the  same  rule,  the  rule  of  the  civil  law.  And  it  is  at  least 
but  fair  to  indulge  the  presumption  that  these  various  decisions 
intended  to  arrive  at  a  harmonious  conclusion  from  the  application 
of  that  rule. 

E.  M.  L. 

Corporate  Powers — Ultra  Vires  Contracts. — Calumet  & 
Chicago  Canal  &  Dock  Co,  v.  Conkling,  273  111.  318;  Mercantile 
Trust  Co.  V,  Kastor,  273  111.  332.  The  first  of  these  cases  was  fore- 
closure. The  Canal  Company  was  organized  by  special  charter  in 
1869  to  construct  a  canal  from  some  point  on  the  Calumet  River 
to  the  south  branch  of  the  Chicago  River.  Its  charter  gave  it 
power  to  purchase,  possess,  and  occupy  real  and  personal  estate,  to 
sell,  lease,  and  employ  the  same  in  such  manner  as  it  should 
detevmine,  and  to  have  all  powers  necessary  to  carry  out  the  objects 
of  the  act.  The  canal  was  never  dug;  but  the  company  purchased 
a  large  amount  of  real  estate.  In  1909  it  owned  with  other  property 
block  139.  The  defendant  Conkling  owned  block  138  adjoining, 
and  had  a  loan  maturing  on  it.  He  applied  to  the  Canal  Company 
for  a  loan,  and  was  refused.  Later  he  offered  to  purchase  block  139 
for  $15,000.00,  if  the  whole  purchase  price  should  be  in  the  form 
of  a  note  and  mortgage  and  if  the  Canal  Company  would  loan  him 
$35,000.00  more.  This  was  agreed  to ;  a  conveyance  was  made  and 
a  mortgage  given  to  the  Canal  Company  on  both  blocks  to  secure 
the  payment  of  $50,000.00.  Conkling  defaulted  and  went  into 
bankruptcy.  The  Canal  Company  filed  this  suit  for  foreclosure. 
The  trustee  in  bankruptcy  defended  on  the  ground  that  the  loan  was 
ultra  vires  and  void. 

The  power  to  loan  money  was  not  expressly  granted  in  the 
Canal  Company's  charter.  It  was  urged,  however,  by  the  Canal 
Company  that  it  had  the  power  to  loan  as  an  incident  to  the  power 
to  sell  its  real  estate.  In  discussing  this  point  the  court  said  that 
it  is  against  public  policy  for  a  corporation  to  acquire  land  not 
necessary  for  its  corporate  purpose;  but  that  this  company  had 
the  power  to  sell  its  land  however  acquired.  That  the  sale  was 
made  not  for  the  purpose  of  carrying  out  its  objects,  but  rather  as 
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a  stq)  in  liquidation;  and  that  implied  powers  exist  only  for  the 
purpose  of  enabling  a  corporation  to  carry  out  the  purpose  of  its 
creation.  Hence,  in  liquidation,  the  power  to  loan  money  in  order 
to  induce  the  ssJe  of  land  cannot  be  implied.  Yet  it  could  sell  the 
land  and  take  the  purchase  money  in  the  form  of  a  mortgage ;  and 
to  the  extent  of  the  selling  price  of  $15,000.00  the  mortgage  was 
held  valid.  The  loan  in  excess  of  the  purchase  money  was  there- 
fore held  unlawful.  In  other  words  the  court  held  that  the  corpora- 
tion had  the  power  to  sell  the  land  for  any  form  of  consideration, 
but  it  had  no  power  in  liquidating  to  float  a  loan  on  the  sale. 

This  reasoning  may  be  difiKult  of  application  in  some  cases, 
but  it  is  not  illogical.  It  should  be  noticed,  however,  that  the  court 
has  thus  put  a  narrow  construction  on  the  law  of  implied  powers 
in  general,  and  that  it  has  denied  to  a  corporation  in  liquidation 
an  implied  power  which  seems  fully  as  necessary  for  it  to  possess 
at  such  a  time  as  at  any  other.  When  a  corporation  is  liquidating 
it  must  sell,  and  an  interpretation  of  its  implied  powers  as  the  same 
at  that  time  as  at  any  other  would  seem  clearer  in  application  and 
of  no  injury  to  the  public. 

But  the  interpretation  of  the  surplus  loan  as, invalid  on  col- 
lateral attack  is  the  most  important  feature  of  the  decision;  for 
the  opinion  of  the  majority  fails  to  recognize  the  diflFerence  between 
a  strictly  ultra  vires  act  and  one  jn  abuse  of  power.  On  this  point 
Mr.  Justice  Carter's  dissenting  6pinion  is  clear.  The  corporation 
had  power  to  loan  some  money  (i.  e.  the  purchase  price)  as  an 
inducement  for  the  sale;  hence  on  collateral  attack  the  loaning  of 
more  than  this  should  be  regarded  at  most  as  a  mere  abuse  of  its 
powers  and  not  strictly  ultra  vires.  The  dissenting  opinion  goes  on 
to  urge  the  adoption  in  this  state  of  the  principle  that  the  defense 
of  ultra  vires  may  not  be  made  upon  collateral  attack  unless  a  statute 
clearly  specifies  otherwise,  and  quotes  Thompson  to  the  effect  that 
the  more  modem  as  well  as  the  correct  rule  is  that  the  corporation 
may  recover  unless  the  statute  says  that  it  shall  not. 

The  adoption  of  the  rule  thus  urged  by  Mr.  Justice  Carter 
would  certainly  constitute  a  great  improvement  in  our  law.  For  the 
opinion  in  Mercantile  Trust  Co,  v.  Kastor,  273  111.  332,  again  raises 
serious  doubt  as  to  whether  the  difference  between  strictly  ultra 
vires  acts  and  those  in  abuse  of  power  is  still  to  be  recognized. 
Here  a  contract  to  purchase  open  accounts  was  construed  as  a 
loan  in  violation  of  the  usury  law.  Suit  was  brought  by  the  lending 
corporation  against  Kastor  on  his  individual  guaranty  of  this  loan. 
The  court  held  that  the  Mercantile  Trust  Company  had  neither 
express  nor  implied  power  to  make  the  loan ;  that  it  was  not  made 
as  incidental  to  any  authorized  corporate  business.  The  transaction 
was  therefore  held  ultra  vires  and  void,  and  recovery  on  the  guar- 
anty was  denied. 

The  finding  of  the  court  that  the  Mercantile  Trust  Company 
thus  made  an  unlawful  contract  is  in  harmony  with  the  statement 
of  the  law  in  the  Canal  case  supra.  It  is  also  in  harmony  with 
previous  decisions:     {Penn  v,  Bomman,   102  111.  253;  Leigh  v. 
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American  Brake-Beam  Co,,  205  111.  147.)  But  in  discussing  the 
question  of  whether  the  doctrine  of  estoppel  could  be  involved,  the 
court  said : 

"The  cases  in  which  the  doctrine  of  estoppel  has  been  recognized  have 
been  where  the  act  complained  of  was  within  the  general  scope  of  the  cor- 
porate powers,  but  there  has  been  some  irregularity  in  their  exercise/' 

thus  omitting  from  the  class  where  estoppel  may  be  raised  that 
lai^ge  number  of  cases  where  the  act  in  question  is  an  abuse  of 
power  and  not  strictly  ultra  vires.  This  omission  becomes  sig- 
nificant when  taken  in  connection  with  the  opinion  in  the  Canal 
case. 

The  court  properly  denied  recovery  on  the  common  counts 
because  the  suit  was  against  a  guarantor,  who  apparently  received 
no  direct  personal  benefit  from  the  loan.  For  while  it  has  been 
established  that  recovery  may  be  secured  against  a  guarantor  of  an 
ultra  vires  contract  in  this  way,  such  recovery  has  so  far  been  lim- 
ited to  the  actual  amount  received  by  such  guarantor  as  a  part  of 
the  proceeds  of  the  transaction:  {Citizen's  Central  Nat.  Bank  v. 
Appleton,  216  U.S.  196). 

W.B.H. 

Licenses — Prescription. — In  Georgia,  it  appears,  the  estc^pel 
theory  doctrine  of  Rerick  v.  Kern,  14  S.  &  R.  267:  (see  9  III. 
Law  Rev.  282),  has  been  codified,  and  is  the  law  in  that  state.  At 
least  that  would  seem  to  be  the  purport  of  the  recent  case.  Western 
Union  Tel.  Co.  v.  Georgia  R.  &  Banking  Co.,  227  Fed.  276-281, 
where  an  executed  parol  license  was  held  irrevocable.  This  is  con- 
trary to  the  law  of  this  state:  9  III.  Law  Rev.  281.  That  case, 
however,  in  connection  with  a  point  of  prescription,  contains  a 
valuable  suggestion  which  might  profitably  be  considered  in  con- 
nection with  the  note,  10  III.  Law  Rev.  307.  Thus,  upon  the 
point  that  prescription  must  be  adverse  and  not  permissive,  and  fol- 
lowing out  the  rule  that  even  though  permissive  at  the  start,  user 
may  become  sufficiently  adverse  to  ripen  into  a  prescriptive  right, 
it  is  suggested  that  where  a  parol  license  is  given,  and  the  licensee 
expends  money  and  erects  structures  upon  the  faith  of  the  license, 
that  very  act  is  so  inconsistent  with  the  intention  to  have  a  license 
as  to  indicate  adverse  user,  227  Fed.  283. 

E.  M.  L. 
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SOLICITORS'  FEES  IN  WILL  CASES 

By  Albert  M.  Kales* 

Trustees  are  entitled  to  their  reasonable  expenses  and  soli- 
citors' fees  incurred  in  suits  to  construe  the  ambiguous  terms  of 
the  trust.'  The  ground  for  this  is,  the  trustee  is  entitled  to 
be  indemnified  for  expenditures  made  by  him  in  behalf  of  the  estate. 
He  is  entitled  to  credit  for  the  sum  so  expended  when  he  produces 
his  final  accounts  for  approval,'  or  he  may  have  the  amount 
allowed  him  in  the  suit  to  construe.^  In  the  latter  case  the 
allowance  made  is  not  in  any  proper  sehse  costs  or  taxed  costs.  It 
is  merely  a  convenient  method  of  determining  what  the  trustee  may 
charge  the  estate,  and  at  the  same  time  adjudicating  the  matter  as 
against  the  cestui  que  trust  who  is  a  party. 

In  a  chancery  suit  to  determine  the  proper  construction  to  be 
given  the  ambiguous  terms  of  a  testamentary  trust,  the  court  as  a 
rule  requires  the  taxable  costs  to  be  paid  out  of  the  corpus  of  the 
trust  estate."  This  proceeds  on  the  ground  that  chancery  is 
given  a  discretion  in  directing  the  payment  of  taxable  costs,** 
and  because  it  seems  fair  that  volunteers  who  claim  under  a 
testator  who  was  responsible  for  using  words  ambiguously  and 
thereby  requiring  a  suit  to  construe  should  pay  the  costs,  and  di- 
vide the  costs  among  them  in  proportion  to  the  amount  of  the  prop- 
erty they  receive.  It  follows  that  the  above  rule  as  to  costs  ap- 
plies equally  in  any  chancery  suit  where  the  dbject  is  to  construe 
the  ambiguous  terms  of  a  will, — viz.,  a  bill  to  partition  legal  estates 
or  to  remove  a  cloud  from  legal  estates. 

1.    Professor  of  Law,  Harvard  University  School  of  Law. 
Z    Letnan  v.  Sherman,  137  111.  94;  Downing  v.  Marshall,  37  N.  Y.  380; 
In  re  Donge's  Estate,  103  Wis.  497,  513. 

3.  Lemon  v.  Sherman,  supra, 

4.  Dotvning  v.  Marshall,  supra, 

5.  Missionary  Society  v.  Mead,  131  111.  338,  375;  Smith  v.  Smith,  4 
Paige  Ch.  271 ;  Jolliffe  v.  East,  3  B.  C  C.  25 ;  Studholme  v.  Hodgson,  3  P. 
Wms.  300;  Pearson  v,  Pearson,  1  Sch.  &  Lcf.  12;  Straw  v.  Societies,  67  Me. 
493;  Deane  v.  Home,  177  Mass.  132. 

6.  This  discretion  is  confirmed  by  R.  S.  1874  Ch.  23,  Sec.  18. 
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The  Illinois  Supreme  Court  has  held  that  in  a  suit  to  construe 
the  ambiguous  terms  of  a  testamentary  trust  the  court  may  ascer- 
tain and  allow  a  reasonable  solicitor's  fee  to  parties  other  than  the 
trustee  and  require  the  same  to  be  paid  out  of  the  trust  estate.  This 
nde  has  been  asserted  and  applied  in  many  cases  in  Illinois/ 
It  makes  no  diflFerence  whether  the  suit  is  commenced  by  the 
trustee*  or  by  a  cesttU  que  trusl^  or  by  one  who  has  a  claim 
as  a  cestui  que  trust  by  the  terms  of  the  instrument*^  or  by 
operation  of  law  because  the  express  trust  failed."  The  allow- 
ance is  made  not  only  to  those  who  are  successful  in  their  conten- 
tions but  to  those  who  are  unsuccessful.*'  It  is  always  made 
as  a  part  of  the  taxable  costs  of  the  suit  to  construe.**  Infer- 
entially,  the  parties  to  whom  the  allowance  is  made  have  no  claim 
in  assumpsit  or  otherwise  than  in  the  suit  to  construe.  They  do 
not  recover  on  any  theory  of  being  indemnified.**  This  is  con- 
sistent with  Letnan  v,  Sherman.^^  There  the  de  facto  succes- 
sor in  trust  appointed  under  a  void  power  was  not  permtited, 
in  a  suit  to  approve  his  accounts,  to  have  credit  for  solicitors'  fees 
expended  by  him  in  prosecuting  an  appeal  from  the  decree  which 
found  the  power  under  which  he  was  appointed  to  be  void.  This 
went  upon  the  ground  that  the  de  facto  trustee  had  appealed  solely 
in  his  own  interest.  A  fortiori  a  cestui  que  trust  or  other  party  to 
a  bill  to  construe  who  is  clearly  acting  solely  in  his  own  interest, 
both  in  the  court  below  as  well  as  in  the  court  above,  can  have  no 
reimbursement  for  solicitors'  fees  on  any  ground  of  indemnity. 

There  are  serious  difficulties  in  the  way  of  supporting  this 
allowance  of  solicitors'  fees. 

7.  Missionary  Society  v.  Mead,  131  111.  338,  375 ;  McLean  v,  Thomas, 
159  111.  227,  ^36;  Ingraham  v.  Ingraham,  169  HI.  432,  471;  Arnold  v,  Alden, 
173  111.  229,  242;  Lombard  v.  Witheck,  173  111.  396,  412;  Lewis  v,  Sedgwick, 
223  111.  213,  221;  Hitchcock  v.  Board  of  Home  Missions,  259  111.  288.  304; 
Dean  v.  Northern  Trust  Co.,  266  111.  210;  Guerin  v,  Guerin,  270  111.  239,  250. 

8.  Missionary  Society  v.  Mead,  supra;  Lombard  v.  Witbeck,  supra; 
Hitchcock  V.  Board  of  Home  Missions,  supra;  Wilson  v.  Clayburgh,  215 
111.  506;  Kendall  v.  Taylor,  245  111.  617,  620. 

9.  McLean  v.  Thomas,  159  111.  227,  237;  Guerin  v.  Guerin,  270  lU. 
239  240  250. 

10.'   Dean  v.  Northern  Trust  Co.,  266  111.  205,  207,  210. 

11.  Ingraham  v.  Ingraham,  169  111.  432,  471 ;  Lewis  v.  Sedgwick,  pZ  111. 
213,  220. 

12.  Missionary  Society  v.  Mead,  131  111.  338,  375;  Ingraham  v,  Ing- 
raham, supra;  Guerin  v.  Guerin,  supra. 

13.  Lombard  v.  Witbeck,  173  111.  396,  412;  Ingraham  v.  Ingraham, 
supra;  Wilson  v.  Clayburgh,  215  111.  506;  Missionary  Society  v.  Mead, 
supra;  Straw  v.  Societies,  67  Me.  493. 

14.  Downing  v.  Marshal,  37  N.  Y.  380. 

15.  137  111.  94. 
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First:  The  allied  rule^*  of  the  English  cases  permitting  such 
an  allowance  is  entirely  inapplicable.  To  parties  other  than  the 
trustee  they  must  have  been  so  allowed  as  part  of  the  taxaUe  costs, 
and  by  reason  of  the  complete  discretion  which  a  court  of  chancery 
had,  not  only  with  respect  to  who  should  pay  the  costs  which  were 
taxed,  but  what  elements  should  enter  into  the  costs  to  be  taxed.^' 
It  must  be  admitted  at  once,  however,  that  in  Illinois  a  court  of 
chancery  has  no  discretion  as  to  what  items  shall  enter  into  the 
taxable  costs.  By  statute  the  general  rule  is,  that  even  in  chancery 
suits  no  items  are  included  in  taxable  costs  except  what  are  so 
provided  by  statute.^^  The  only  discretion  which  is  conferred  upon 
the  court  is  as  to  who  shall  pay  the  taxable  costs,  and  not  at  all 
what  items  shall  enter  into  the  taxable  costs.  It  must  be  further 
admitted  that  in  Illinois  solicitors'  fees  are  never  admitted  as  part 
of  the  taxable  costs  except  by  statute,^*  and  that  no  statute  permits 
solicitors'  fees  to  he  taxed  as  costs  in  suits  to  construe  the  ambig- 
uous terms  of  a  testamentary  trust.  It  must  be  conceded  also  that 
other  courts  faced  with  similar  conditions  have  found  the  objec- 
tions to  the  allowance  of  solicitors'  fees  in  the  case  in  question  in- 
superable.*^  In  a  recent  Wisconsin  case  the  court,'*  after  a  care- 
ful examination  of  the  matter,  and  determination  that  no  ground 

16.  The  question  has  been  raised  whether  the  English  chancery  court 
actually  allowed  solicitors'  fees  regularly  in  this  class  of  cases.  In  Downing 
V.  Marshall,  37  N.  Y.  380,  391  the  court  said :  "The  costs  of  legatees  and 
cestui  que  trust  may  be,  and  are,  in  proper  cases,  ordered  to  be  paid  out  of 
the  fund  involved  in  the  litigation.  But  this  means  the  ordinary  taxable 
costs  as  between  party  and  party,  and  I  have  found  no  case  where  such 
costs  have  been  taxed  as  between  dient  and  solicitor,  or  where  any  special 
or  extra  allowance  has  been  ordered." 

17.  Downing  v,  Marshall,  supra;  In  re  Donge's  Estate,  103  Wis.  497, 
516. 

18.  Wilson  V,  Clayburgh,  215  HI.  506,  507. 

19.  WiUon   V.  Clayburgh,  215  111.  506,  508. 

20.  Downing  v.  Marshall,  37  N.  Y.  380;  in  re  Donge's  Estate,  103  Wis. 
437,  513;  Drake  v.  Crane,  66  Mo.  App.  495,  498. 

The  Illinois  Supreme  Court  has  never  cited  in  support  of  its  rule  any 
American  cases,  except  Straw  v.  Societies,  67  Me.  493;  Dean  v.  Home,  111 
^  Mass.  132;  and  Noe  v.  Miller  31  N.  J.  Eq.  234.  238.  The  Maine  case  relics 
only  on  the  Massachusetts  case,  and  the  Massachusetts  case  simply  as- 
sumes the  existence  of  the  rule.  The  New  Jersey  case  relies  upon  an 
earlier  New  Jersey  case;  Atty,  Gen,  v.  Moore,  4  C.  E.  Gr.  503.  This  last 
mentioned  case  relies  upon  an  earlier  New  Jersey  case  which  does  not  touch 
the  point  at  all  and  upon  Redfield  upon  "Wills,"  and  Daniels'  "Chancery 
Practice."  The  latter,  of  course,  and  the  former,  in  fact,  deals  only  with 
the  practice  of  the  English  chancery  court  Redfield  cites  Maxwell  v.  Max- 
well, L.  R.  4  H.  L.  505  for  the  proposition  that  "costs  on  both  sides,  as 
between  attorney  and  client,  must  come  out  of  the  fund,"  but  the  House  of 
Lords'  case  decides  only  that  the  "costs  of  the  appeal  of  both  parties  to  be 
paid  out  of  the  estate."  Whether  these  costs  are  determined  as  between  at- 
torney and  client  or  not  does  not  appear. 

21.    In  re  Donge's  Estate,  103  Wis.  437,  513. 
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could  be  found  for  the  allowance  of  solicitors'  fees,  in  effect  over- 
ruled a  long  line  of  previous  cases,  where  the  propriety  of  such 
aiiowance  had  been  recognized. 

Second:  It  is  a  complete  non  sequitur  that  because  taxable 
costs  are  required  to  be  paid  out  of  the  whole  estate,  solicitors'  fees 
to  all  parties  should  be  included  in  the  taxable  costs.  The  Illinois 
Supreme  Court  appears  always  to  have  rested  the  allowance  of 
solicitors'  fees  wholly  upon  the  fact  that  costs  were  regularly  re- 
quired by  a  court  of  chancery  to  be  paid  out  of  the  trust  estate 
in  suits  to  construe  the  ambiguous  tenns  of  a  testamentary  trust. 
It  is  one  thing,  however,  for  a  court  which  has  a  discretion  as  to 
who  shall  pay  costs,  to  decide  that  the  parties  entitled  to  a  fund  shall 
pay  them  in  the  proportion  of  their  ownership,  and  quite  another 
for  the  same  court  (which  is  given  no  discretion  at  all  as  to  what 
items  shall  be  induded  in  costs)  to  determine  that  taxable  costs 
shall  include  solicitors'  fees  to  each  party.  The  former  has  been 
left  to  the  court's  discretion,  the  latter  has  been  taken  out  of  the 
hands  of  the  court  by  the  legislature.  Nor  is  any  satisfactory  con- 
struction availalble  which  will  justify  a  single  exception  in  favor  of 
the  exercise  of  the  court's  discretion  as  to  what  items  shall  make 
up  taxable  costs  in  the  case  of  a  suit  to  construe  the  ambiguous 
terms  of  a  testamentary  trust. 

Third:  The  Illinois  Supreme  Court  itself  has  negatived  any 
theory  that  solicitors'  fees  should  be  allowed  because  of  the  fault  of 
the  testator  in  using  language  so  ambiguously  that  a  suit  to  construe 
was  required,  and  because  parties  other  than  the  trustee  have  con- 
ferred a  benefit  on  the  estate  by  furnishing  the  arguments  of  coun- 
sel on  the  question  of  construction.  If  any  such  general  ground  for 
the  allowance  of  solicitors'  fees  in  chancery  cases  existed  then  it 
would  apply  equally  whether  there  was  a  trust  or  not.  Thus  if  the 
estates  are  legal,  and  the  suit  is  one  in  partition  or  to  remove  a  cloud, 
yet  if  the  basis  of  the  suit  is  the  use  of  language  ambiguously  by  a 
testator  so  that  it  is  in  reality  a  suit  to  construe  the  will,  solicitors' 
fees  should  be  allowed.  No  satisfactory  distinction  can  be  suggested 
between  ambiguities  in  testamentary  trusts,  and  ambiguities  in  wills 
where  there  is  no  trust.  Nevertheless,  in  the  latter  case  the  Illinois 
Supreme  Court  holds  that  no  solicitors'  fees  will  be  permitted.** 

If  the  Illinois  Supreme  Court  adheres  to  its  ruling  that  upon 
a  bill  to  construe  the  terms  of  an  ambiguous  testamentary  trust 
the  solicitors  fees  of  all  parties  must  be  paid  out  of  the  estate,  will 

22.    KendaU  v,  Taylor,  245  IlL  617. 
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it  extend  the  rule  so  that  solicitors'  fees  may  be  had  by  all  parties 
for  services  rendered  on  an  appeal  by  one  of  them? 

The  answer  to  this  must  certainly  be  in  the  negative. 

Again  there  can  be  no  ground  for  allowing  solicitors'  fees  on 
the  theory  of  an  indemnity  or  reimbursement.  The  cestui  que 
trust  who  appealed  and  those  who  followed  the  appeal  are  under 
no  duty  to  the  trust  estate,  and  are  appealing  or  following  the  appeal 
solely  in  their  own  interest.^* 

The  solicitors'  fees  for  services  in  the  court  below  when  allowed 
are  always  so  allowed  as  part  of  the  taxable  costs  incurred  in  the 
trial  court.**  It  would  follow  that  if  solicitors'  fees  for  services 
in  the  appeal  court  are  allowed,  they  must  be  part  of  the  costs  tax- 
able in  the  appeal  court.  It  would  follow  that  the  trial  court  would 
have  no  power  or  jurisdiction  to  tax  such  costs  or  allow  the  same. 
The  application  for  the  allowance  of  such  costs  should  be  made  in 
the  appeal  court.**  The  moment  application  is  so  made  the  claim 
for  solicitors'  fees  is  at  once  met  by  the  fact  that  the  case  is  no 
longer  in  a  court  of  chancery,  but  in  a  court  exercising  appellate 
jurisdiction,  that  the  costs  in  that  court  are  governed  wholly  by 
statute,  and  that  solicitors'  fees  are  not  allowed  as  part  of  the 
costs  by  any  statute.  Leman  v.  Sherman^^  is  conclusive  that  solici- 
tors' fees  for  services  in  the  appellate  court  cannot  be  recovered  on 
any  theory.  In  that  case  a  de  facto  trustee  acting  under  a  void 
power  of  appointment,  entitled  in  general  to  reimbursement  for  his 
expenditures  on  behalf  of  the  estate,  was  not  permitted  in  a  suit  for 
the  approval  of  his  final  accounts  to  secure  credit  for  solicitors' 
fees  paid  out  by  him  in  prosecuting  an  appeal  from  a  decree  find- 
ing void  the  power  under  which  he  was  appointed. 

If  a  trustee  who  appeals  in  an  effort  to  sustain  the  validity  of 
the  power  in  a  will  under  which  he  was  appointed,  and  who  has, 
therefore,  not  only  a  legitimate  interest  as  trustee  in  appealing,  but 
also  a  personal  interest,  must  be  regarded  as  appealing  solely  in  his 
personal  interest,  and  cannot  obtain  reimbursement  for  his  solicitors* 
fees  on  the  appeal,  surely  the  cestui  que  trust  who  must  even  more 

23.  Leman  v,  Sherman,  137  111.  94,  where  even  the  de  facto  trustee  un- 
der a  void  appointment  entitled  to  reimbursement  for  expenditures  on 
behalf  of  the  trust  estate,  in  general,  was  not  permitted  any  reimbursement 
for  solicitors'  fees  paid  out  on  an  appeal  from  the  decree  holding  void 
the  power  under  which  he  was  appointed. 

24.  Ante,  Note  23. 

25.  FulwUer  v,  Welch,  92  111.  App.  443;  Terminal  R,  R.  As/n  v.  Lar- 
kins,  127  111.  App.  80;  Peabody  v.  Mattocks,  88  Me.  164. 

26.  137  111.  94. 
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clearly  be  regarded  as  appealing  solely  in  his  own  interest  can  not 
have  any  allowance  for  solicitors'  fees  on  any  ground  of  indemnity. 
If  the  cestui  que  trust  has  no  ground  to  be  indemnified  on  equitable 
principles  for  solicitors'  fees  expended  by  him  on  an  appeal,  surely 
he  can  stand  no  better,  when  he  seeks  the  same  fees  as  part  of  the 
taxed  costs,  contrary  to  the  general  statutory  rule  that  nothing  is 
allowed  as  taxed  costs  except  what  the  statute  provides,  and  where 
the  statute  makes  no  provision  for  solicitors'  fees  as  part  of  the 
taxed  costs. 
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[Concluded] 

By  George  A.  Malcolm 

SO-CALLED  UNWRITTEN  LAW. 

English  and  American  Common  Law.  What  is  common  law  ? 
Chancellor  Kent  defines  it  as 

"Those  principles,  usages  and  rules  of  action  applicable  to  the  govern- 
ment and  security  of  persons  and  property,  which  do  not  rest  for  their 
authority  upon  any  express  and  positive  declarations  of  the  will  of  the 
legislature."^! 

But  the  term  "common  law"  is  used  in  many  equivocal  senses. 
Possibly  we  can  do  no  better  than  to  think  of  English  and  American 
common  law  as  the  whole  body  of  law  observed  by  English  speak- 
ing countries  as  distinguished  from  Roman  or  civil  law.  In  the 
United  States  the  common  law  exists  as  such  in  the  several  states 
rather  than  as  a  body  of  federal  conmion  law. 

For  about  eleven  years  the  attorney-general  and  the  courts  of 
the  Philippines  had  followed  Anglo-American  precedents  in  the 
nature  of  common  law  without  apparently  considering  to  what 
extent  those  authorities  were  binding.^*  In  1912  both  the  attorney- 
general  and  the  Supreme  Court  on  independent  questions  saw  fit  to 
lay  down  rules  as  to  the  weight  to  be  given  English  and  American 
common  law  in  the  Philippines. 

In  the  case  of  United  States  v.  Cuna,^*  the  Supreme  Court  was 
called  upon  to  decide  whether  the  provisions  of  section  33  of  act 
1761  which  in  express  terms  repealed  act  1461  should  be  construed 
so  as  to  deprive  the  courts  of  jurisdiction  after  the  date  when  the 
repealing  act  went  into  eflFect,  to  try,  convict,  and  sentence  persons 
guilty  of  violations  of  act  1461,  committed  prior  to  that  date.  There 
was  no  doubt  that 

71.  Kent,  "Comm."  469.  A  definition  of  "common  law"  sanctioned 
by  the  United  States  Supreme  Court  is  as  follows :  "As  distinguished  from 
law  created  l^  the  enactment  of  legislatures,  the  common  law  comprises  the 
body  of  these  principles  and  rules  of  action  relating  to  the  government  and 
security  of  persons  and  property,  which  derive  their  authority  solely  from 
usages  and  customs  of  immemorial  antiquity,  or  from  the  judgments  and 
decrees  of  the  courts  recognizing,  affirming,  and  enforcing  such  usages  and 
customs;  and,  in  this  sense,  particularly  the  ancient  unwritten  law  of  Eng- 
land." Black's  "Law  Dictionary,"  p.  332,  quoted  with  approval  in  IVestem 
Union  Telegraph  Co.  r.  Call  Publishing  Co.  (1901),  181  U.  S.  92.  45  L. 
Ed.  765. 

72.  As  in  U.  S,  v.  Vallejo  (1908),  11  Phfl.  193. 

73.  12  Phil.  241  (1908).  Followed  in  Amedo  r.  Uorente  (1911),  18 
Phn.  257  and  other  cases. 
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"Under  the  general  principles  of  the  common  law,  the  repeal  of  a 
penal  statute  operates  as  a  remission  of  aU  penalties  for  riolations  of  it 
committed  before  its  repeal,  and  a  release  from  prosecution  therefor  after 
said  repeal,  unless  there  be  either  a  clause  in  the  repealing  statute,  or  a 
provision  of  some  other  statute,  expressly  authorizing  such  prosecution.*'** 

But  the  Supreme  Court  declined  to  be  bound  by  this  rule,  Mr. 
Justice  Carson  saying  in  his  opinion  that 

"Neither  English  nor  American  common  law  is  in  force  in  these 
islands,  nor  are  the  doctrines  derived  therefrom  binding  upon  our  courts, 
save  only  in  so  far  as  they  are  founded  on  sound  prindi^es  applicable  to 
local  conditions,  and  are  not  in  conflict  with  existing  law." 

About  the  same  time  as  has  been  said,  Attorney-General  Ara- 
neta  made  similar  deductions,  together  with  a  further  point  that  the 
common  law  as  understood  in  the  United  States  "has  not  by  legis- 
lative enactment  been  adopted  or  made  applicable  in  these  islands."^" 
The  Attorney-General's  view  was  as  follows: 

"We  cannot  say  with  certainty  that  the  courts  of  the  Philippine  Islands 
will,  in  the  absence  of  a  statute,  be  guided  by  the  common  law.  It  has  been 
said  that  the  common  law  is  expanded  slowly  and  carefully  by  judicial 
decisions  based  on  a  standard  of  justice  derived  from  the  habits,  customs, 
and  thoughts  of  a  people,  and  by  this  standard  doubtful  cases  are  determined ; 
that  the  office  of  the  judge  is  not  to  make  the  common  law  but  to  find  it, 
and  when  it  is  found  to  affix  to  it  his  official  mark  by  which  it  becomes  more 
certainly  known  and  authenticated.  The  announcement  of  the  law  comes 
from  the  courts  after  they  have  had  the  benefit  of  the  learning  of  counsel, 
which  to  be  comprehensive  and  useful  must  embrace  a  knowledge  of  the 
people  and  their  customs  as  well  as  a  knowledge  of  the  principles  established 
by  prior  decisions.  It  is,  therefore,  reasonable  to  assume  that  the  courts  of 
the  Philippine  Islands  in  cases  not  controlled  by  statute  will  lay  down  prin- 
ciples in  keeping  with  the  common  law,  unless  the  habits,  customs,  and 
thoughts  of  the  people  of  these  Islands  are  deemed  to  be  so  different 
from  the  habits,  customs,  and  thoughts  of  the  people  of  England  and  the 
United  States  that  said  principles  may  not  be  applied  here." 

Such  conclusions  find  strong  support  in  the  historic  and  jurid- 
ical facts  relating  to  the  adoption  and  application  of  the  English 
common  law  in  the  United  States.  The  courts  of  the  United  States 
unite  in  finding  that  the  entire  body  of  English  common  or  unwrit- 
ten law  has  been  adopted  and  is  in  force  in  most  of  the  states  so  far 
as  applicable  to  their  conditions  and  surroundings  and  not  changed 
by  statute,  but  no  farther.^*    Moreover,  it  could  have  been  added 

74.  U.  S.  V,  Reisinger  (1888),  128  u7^.  398,  401,  32  L.  Ed.  480. 
quoted  by  court. 

75.  4  Op.  Atty.  Gen.  P.  I.  510.  511.  But  see  section  302,  "Code  of 
Civil  Procedure,"  mentioning  •'the  unwritten  law." 

76.  Vm  Nw  V,  Pacord  (1829),  2  Pet  137.  7  L.  Ed.  374;  U.  S,  v.  Reid 
(1851).  12  How.  361.  13  L.  Ed.  1023;  8  Cyc  377;  see  also  as  to  commoa 


Digitized  by 


Google 


PHIUPPINE  LAW  m 

that  it  is  now  a  much  modified  common  law,  coming  even  to  ap- 
proach the  exactness  and  symmetry  of  the  civil  law. 

Critically  contrasted  with  the  doctrine  established  in  the  United 
States,  our  Supreme  Court  and  the  attorney-general  appear  in  their 
quoted  opinions  to  have  stated  the  exceptions  to  the  rule  rather  than 
tlie  rule  itself.  Times  without  number  American  and  English  cases 
are  cited  and  applied  by  the  attorney-general  and  the  insular  courts. 
And  this  is  inevitable  when  we  rememtoer  the  following:  The 
United  States  Supreme  Court  has  held  that  it  is 

"Settled  that  the  guaranties  which  Congress  has  extended  to  the 
Philippine  Islands  are  to  be  interpreted  as  meaning  what  the  like  provisions 
meant  at  the  time  when  Congress  made  them  applicable  to  the  Philippine 
Islands."" 

So  the  great  cases  construing  basic  principles  of  republican 
govenuneot  and  constitutional  rights  have  the  same  wei^t  here  as 
in  the  United  States.  Again,  our  Supreme  Court,  speaking  through 
the  same  justice  that  wrote  the  Cuna  opinion,  in  a  later  decision 
said  that 

"While  it  is  true  that  the  body  of  the  common  law  as  known  to  Anglo- 
American  jurisprudence  is  not  in  force  in  these  islands,  'nor  are  the  doctrines 
derived  therefrom  binding  upon  our  courts,  save  only  in  so  far  as  they  are 
founded  on  sound  principles  applicable  to  local  conditions,  and  are  not  in 
conflict  with  existing  laws,'^^  nevertheless  many  of  the  rules,  principles,  and 
doctrines  of  the  common  law  have,  to  all  intents  and  purposes,  been  im- 
ported into  this  jurisdiction,  as  a  result  of  the  enactment  of  new  laws,  and 
the  organization  and  establishment  of  new  institutions  by  the  Congress  of 
the  United  States  or  under  its  authority;  for  it  will  be  found  that  many  of 
these  laws  can  only  be  construed  and  applied  with  the  aid  of  the  common 
law  from  which  they  are  derived,  and  that  to  breathe  the  breatii  of  life 
into  many  of  the  institutions  introduced  in  these  Islands  under  American 
sovereignty  recourse  must  be  had  to  the  rules,  principles,  and  doctrines  of 
the  common  law  tmder  wh^ose  protecting  aegis  the  prototypes  of  these 
institutions  had  their  birth."^* 

The  court  but  recently,  citing  the  cases  here  mentioned,  said: 

'*We  have  frequently  held  that,  for  the  proper  construction  and  ap- 
plication of  the  terms  and  provisions  of  legislative  enactments  which  have 
been  borrowed  from  or  modeled  upon  Anglo-American  precedents,  it  is 

law  in  U>e  territories.  Mormon  Church  v.  U.  S.  (1890),  136  U.  S.  1.  34  L.  Ed. 
478;  8  Cyc.  386.  Note  22. 

77.  Serra  v.  Mortiga  (1907),  204  U.  S.  470,  474.  51  L.  Ed.  571;  11 
Phil.  762;  Kepner  v.  U.  S.  (1904),  195  U.  S.  100,  11  Phil.  669.  etc;  and  Phil- 
ippine  cases,  as  Roa  v.  Collector  of  Customs  (1912),  23  Phil.  315.  339. 

7a    U,  S.  V.  Cuna,  12  PhU.  Rep.  241. 

79.  Ahma  tr.  Johnson  (1912),  21  Phil.  308,  331 ;  231  U.  S.  106,  58  L.  Ed. 
142  (1913).  In  accord  is  the  leading  case  of  Carter  v.  Commonwealth 
(1899),  96  Va.  791,  45  L.  R.  A.  310. 
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proper  and  oftimes  essential  to  review  the  legislative  history  of  such  en- 
actments and  to  find  an  authoritative  guide  for  their  interpretation  and 
application  in  the  decisions  of  American  and  English  courts  of  last  resort 
construing  and  applying  similar  legislation  in  those  countries."^^ 

Add  to  these  decisions,  what  is  necessarily  true,  that  decisions 
of  the  United  States  Supreme  Court  are  binding  on  Philippine 
courts;*^  set  down  the  well-known  principle  of  statutory  construc- 
tion that  "when  a  statute  is  adopted  from  another  state  or  country 
and  such  statute  has  previously  been  construed  by  the  courts  of 
such  state  or  country,  the  statute  is  deemed,  as  a  general  rule,  to 
have  been  adopted  with  the  construction  given  to  it  ;"*^  and  call  to 
mind  that  all  Philippine  remedial  and  political  law,  most  of  the  com- 
mercial, and  a  goodly  portion  of  the  civil  and  criminal  is  of  Amer- 
ican origin,  and  there  can  not  but  be  realized  the  far-reaching  and 
even  dominating  influence  of  English  and  American  common  law 
over  Philippine  jurisprudence.'*  What  Dean  Fenner  in  an  address 
delivered  at  the  centennial  anniversary  of  the  organization  of  the 
Supreme  Court  of  Louisiana  said  of  that  court  "that  in  a  very 
large  proportion  of  the  cases  decided  by  this  court  the  law  to  be 
applied  is  sought  from  the  same  sources  and  by  the  same  methods 
as  are  resorted  to  in  the  common  law  states  of  the  Union** — could 
be  paraphrased  for  the  Supreme  Court  of  the  Philippines.  The 
Philippine  Legislature  may  not  have  adopted  the  common  law  and 
technically  the  body  of  such  law  may  not  have  effect,  but  practically 
speaking,  no  force  of  greater  influence,  not  even  excepting  the  codes, 
can  be  found  in  the  every-day  practice  of  the  lawyer  and  the  courts. 

Spanish  Common  Law,  It  is  difficult  to  define  or  describe  the 
common  law  of  Spain.**  However,  we  find  that  both  the  civil 
code  and  the  code  of  commerce  jealously  guard  local  customs  and 
laws.    In  default  of  such  customs  and  laws  "the  general  principles 

80.  U,  S,  V.  De  Gusman  (1915),  XIII  O.  C  1173,  1174.  See  also 
Arellano,  C.  J.,  in  Yankco  v.  Rhode  (1902),  1  Phil.  404;  U.  S.  v.  Quinajon 
(1915),  XIII  O.  G.  1680;  and  similarly  for  Porto  Rico  Bias  v,  Porto  Rico 
Railway  Co,  (1914),  21  Porto  Rico  JZ. 

81.  Bryan  Landon  Co.  v,  American  Bank  (1906),  7  Phil.  255;  U.  S. 
V.  Pico  (1911),  18  Phil.  386. 

82.  Lewis^  Sutherland  "Statutory  Construction,"  p.  783;  Castle  Bros., 
Wolf  &  Sons  V.  Co-^uno  (1906),  7  Phil.  144. 

83.  Just  as  the  common  law  won  victories  in  India,  C^ada,  and  other 
countries.  See  Sir  Frederick  Pollock,  "The  Expansion  of  the  Common 
Law,"  pp.  16,  132-134,  etc. 

84.  See  Escricho"  Diccionario  razonado  de  Legislacion  y  Jurispru- 
dencia"  title  "Derecho  comun;"  Walton's  "Civil  Law  in  Spain  and  Spanish- 
America,"  pp.  110-115. 
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of  law/*  the  civil  code  provides  can  be  applied  by  the  tribunals.** 
The  code  of  commerce  in  four  articles  recognizes  *'the  common 
law."" 

What  is  meant  by  "general  principles  of  law*'  and  "ccwnmon 
law"?  We  need  not  linger  to  approximate  exact  definitions,  al- 
though from  the  best  consideration  given  the  subject  the  phrase 
"general  principles  of  law"  as  here  used,  seems  to  have  signified  the 
broad  principles  of  justice,  including  natural  law,  scientific  law, 
and  the  opinions  of  the  jurists."^     By  derecho  comun,   (common 

85.  Art  6.  See  also  arts.  12,  13.  485,  par.  2,  570.  571,  590,  591, 
1555,  par.  2,  1579,  1580,  1976  of  the  civil  code.  Art  21  of  the  Louisiana  Code 
provides:  "In  all  civil  matters,  where  there  is  no  express  law,  the  judge  is 
bound  to  proceed  and  decide  according  to  equity.  To  decide  equitably,  an 
appeal  is  to  be  made  to  natural  law  and  reason,  or  received  usages,  where 
positive  law  is  silent"  Dean  Fenner  adds:  "It  is  clear  that  here  is  a 
recognition  of  the  unwritten  law  in  the  broadest  sense  with  a  designation  of 
the  sources  from  which  it  is  to  be  derived  that  are  identical  with  those  to 
which  Common  Law  judges  have  resorted  from  the  beginning";  "Address 
Centennial  Anniversary  of  the  Organization  of  the  Supreme  Court  of 
Louisiana." 

86.  Arts.  2.  50,  310.  943. 

87.  2  Sanvhez  Roman,  "Derecho  Civil,"  p.  100.  Sanches  Roman  ap- 
provingly cites  Valverde,  who  says:  "We  think  that  the  legislator  pro- 
poses to  give  a  greater  extension  and  authority  to  this  phrase.  There  are 
principles  of  justice  that  are  higher  than  the  contingency  and  variableness 
of  facts;  there  are  higher  forms  which  serve  as  the  foundation  for  positive 
law,  whatever  may  be  the  course  of  development  of  the  latter;  there  are 
rules,  accented  by  jurists,  which  constitute  true  axioms  for  him  who  takes 
part  in  juridical  life,  and  which  doubtless  form  a  law  higher  than  that  laid 
down  by  the  legislator,  and  it  is  to  these 'principles,  rules  and  forms  that 
our  legislator  undoubtedly  refers."  2  Sanchez  Roman,  "Derecho  Civil,"  p. 
102.  Arribas,  a  Spanish  civilian,  believes  that  the  phrase  means  "the  funda- 
mental principles  of  every  law";  cited  by  Sanches  Roman,  vol.  2,  p.  102, 
note  1.  Manresa  hold  substantially  the  same  view.  He  says:  "Whether  or 
not  the  law  accepts  scientific  law,  the  latter  can  never  be  prescribed.  As  a 
distinguished  jurist  says,  'science  will  always  analyze,  compare,  and  emphasize 
the  relations  of  different  provisions,  reconcile  contradictions,  settle  ques- 
tions which  the  sense  of  the  law  offers;  and  juridical  doctrine  will  be  formed 
more  or  less  rapidly,  or  more  or  less  slowly,  but  by  necessity  it  will  es- 
tablish a  general  criterion,  will  formulate  or  proclaim  axioms  of  law,  not 
only  those  which  we  might  call  traditional  but  also  those  which  are  re- 
cently worked  out.  according  to  the  spirit  that  may  filter  into  our  institutions, 
and  will  govern  juridical  conscience  with  the  same  authority  as  the  precept 
ox  the  legislator.  To  ignore  it  is  to  show  ignorance  of  what  the  life  of  the 
law  really  is '";  1  Manresa,  Comentarios  al  Codigo  Civil,  p.  79. 

Our  Supreme  Court  has  applied  the  words  under  consideration  in  two 
cases.  In  The  Heirs  of  Jumero  v.  Lisares  (1910),  17  Phil.  112,  where  the 
lower  court,  there  b^ing  doubt  as  to  the  character  of  the  contract  under 
which  the  defendant  held  the  land  in  litigation,  decided  in  favor  of  the 
defendant,  the  Supreme  Court  per  Arellano,  C.  J.,  said  on  pages  115  and  116: 

"As  to  the  second  assignment  of  error,  it  is  true  that  the  trial  judge 
while  in  doubt,  and  by  reason  of  his  doubt,  which  existed  after  weighing 
the  contradictory  testimony,  decided  tiie  suit  in  favor  of  the  defendant.  In 
so  doing,  he  committed  no  error  whatever,  but,  on  the  contrary,  complied 
with  the  second  paragraph  of  article  6  of  the  civil  code,  which  provides : 

"*When  there  is  no  law  exactly  applicable  to  the  point  in  contro- 
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law),  was  meant  the  law  of  Castille,  including  the  fartidas  as  dis- 
ting:uished  from  the  foral  law."  Further,  in  order  that  these  gen- 
eral principles  of  law  may  be  admitted  as  suppletory  law,  they  must 
always  be  alleged.** 

As  to  the  weight  in  Spain  given  to  the  decisions  of  its  high- 
est tribunal,  Sanchez  Roman  would  impress  on  the  reader  that  un- 
der article  six  of  the  civil  code  authorizing  the  application  of  gen- 
eral principles  of  law,  ''judicial  decisions  can  not  be  resorted  to."*° 
Yet  this  learned  commentator  admits  that  repeated  decisions  on 
the  same  point  may  be  binding  authority.**  The  general  continen- 
tal rule,  inherited  from  Rome  and  even  expressed  in  the  a>des,  is 
that  previous  decisions  are  instructive  but  not  authoritative.** 

Even  if  a  corruption  of  our  section  title,  what  is  for  us  of  in- 
terest is  not  to  ascertain  the  exact  meaning  or  force  of  the  Spanish 
tcommon  law  in  Spain,  but  to  know  that  the  courts  of  the  Philip- 
pines give  to  the  decisions  of  the  Supreme  Court  of  Spain  an  added 
importance  by  citing  and  following  these  decisions.  Other  civil 
law  jurisdictions,  as  France,  Porto  Rico,  Cuba,  and  Louisiana  are 
gone  to  for  authorities,  but  the  main  reservoir  is  always  Spain. 
Taking  the  last  volume  of  Philippine  Reports  at  hand  (Volume  27), 
cases  coming  from  the  Supreme  Court  of  Spain  are  cited  by  the 
Supreme  Court  of  the  Philippines  twenty-five  times.  The  first 
volume  of  Philippine  Reports  shows  Spanish  decisions  cited  sixty- 
three  times,  indicating  a  decline  in  use.  In  proportion,  therefore,  to 
American  precedents,  the  influence  of  Spain  is  conq)aratively  slight, 
and  with  a  new  penal  code,  will  be  still  further  diminished.  Never- 
theless, now  and  for  a  long  time  to  come  Spanish  jurisprudence 
will  be  worthy  of  special  notice. 

versy,  the  customs  of  the  place  shall  be  observed,  and,  in. the  absence 

thereof,  the  general  principles  of  law.' 

"And  it  is  a  general  principle  of  law  that,  in  case  of  doubt,  the  condition 
of  him  who  possesses  is  the  better  one.  The  defendant  in  whose  favor  the 
doubt  was  decided  is  the  possessor.  See  also  Urrutia  &  Co.  v,  Passig 
Steamer  and  Lighter  Co.  (1912),  22  Phil.  330.  The  court  through  Torres,  J., 
held  that  although  compensation  was  not  provided  for  by  any  law,  yet  it 
should  be  given,  in  accordance  with  the  demands  of  'strict  justice."* 

88.  1  Sanches  Roman,  p.  76;  1  Blanco,  'l^erecho  Mercantil,"  pp.  341  and 
342;  see  article  15.  civil  code.  "The  (artidas  is  still  the  basis  of  Spanish 
common  law,  for  the  more  recent  compilations  are  chiefly  founded  on  it,  and 
cases  which  cannot  be  decided  either  by  these  compilations  or  by  the  local 
fueros  must  be  decided  by  the  provisions  of  the  partidas."  IV  Dunham, 
"History  of  Spain,"  p.  109. 

89.  Decisions  of  the  Supreme  Court  of  Spkin  of  October  16,  1894,  and 
May  30,  1898;  1  Manresa  "Comentarios  al  C6digo  Civil,"  p.  81. 

90.  2  Derecho  Civil,  pp.  79-81 ;  also  I  Manresa,  p.  80. 

91.  Id.,  pp.  69-71.    See  also  1  Amandi,  "C6digo  Civil,"  p.  27  et  seq, 

92.  See  Holland's  "Jurisprudence,"  11th  Ed.,  pp.  68-70. 
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Of  course  the  sovereignty  of  Spain  in  the  Philippines  having 
passed,  the  weight  of  the  decision  of  its  courts  can  not  be  of  pri- 
mary authority.  The  decisions  of  the  Supreme  Court  of  Spain  are 
merely  referred  to  by  the  Supreme  Court  of  the  Philippines  for 
guidance.  Just  as  in  civil  law  countries  the  doctrine  of  precedents 
does  not  contain  in  its  integrity,  so  a  decision  of  the  Supreme  Court 
of  Spain,  as  an  opinion  of  a  foreign  jurisdiction,  will  be  treated 
merely  as  persuasive  authority.**  The  United  States  Supreme  Court 
was  recently  asked  to  hold  Spanish  cases  binding  on  facts  coming 
from  Porto  Rico.    It  declined,  Mr.  Justice  Holfnes,  saying: 

"The  Spanish  decisions  .  .  .  have  not  the  same  effect  as  do  those 
construing  a  statute  subsequently  copied  by  another  state.  They  were  ren- 
dered after  Porto  Rico  had  ceased  to  be  subject  to  Spanish  jurisdiction, 
and  although  entitled  to  great  consideration,  which  no  doubt  they  received, 
they  do  not  preclude  the  local  court  from  exercising  an  independent  judg- 
ment The  construction  adopted  in  Porto  Rico  at  least  does  no  violence  to 
the  words  of  the  statute;  it  concerns  local  affairs  tmder  a  system  with 
which  the  court  of  the  islands  is  .called  on  constandy  to  deal,  and  we  are 
not  prepared,  as  against  the  weight  properly  attributed  to  the  local  decision, 
to  say  that  it  is  wrong."** 

Customary  Lanv.  It  is  not  at  all  strange  that  with  the  Malay 
customary  law  so  highly  developed  as  it  Was  in  pre-Spanish  times 
and  with  recognition  of  its  existence  by  Spain,  customs  and  usages 
should  have  persisted  through  the  centuries  even  tmto  the  present. 
These  have  varied  in  extent  and  weight  in  an  inverse  proportion 
to  the  vigor  of  Spanish  or  American  control.  Practically  supreme 
until  recently  among  the  Moros,  the  Tagbanuas,  and  the  Northern 
peoples,  customs  are  even  now  controlling  throughout  the  land  to 
a  degree  not  generally  appreciated. 

Since  customs  are  handed  down  as  tradition  by  word  of  mouth, 
since  these  vary  with  diflFerent  regions,  and  since  but  rarely  has 
anyone  taken  the  pains  to  write  them  down,  it  is  impossible  to  des- 
cribe the  nature  of  all  such  customs.  The  old  men  versed  in  the 
law,  as  the  "Lalakai"  of  the  Igorots,  unfortunately  employed  no 
reporter  of  decisions,  and  volumes  would  be  needed  to  encompass 
Philippine  customary  law  due  to  its  extensive  ramifications.  Fabian 
de  la  Paz  in  a  thesis  on  customary  law  has  written  interestingly  of 
the  subject,  under  the  heads  of  marriage,  property,  and  obligations. 
But,  as  the  learned  Epifanio  de  los  Santos  says : 

93.  See  Black's  "Law  of  Judicial  Precedents,"  pp.  21  et  seq.,  447  et  seq, 

94.  Cordova  v.  Folgueras  (1913),  227  U.  S.  375,  57  L.  Ed.  556;  but  see 
Kealoha  v.  Castls  (1908),  210  U.  S.  149,  52  L.  Ed.  998.  in  which  a  construc- 
tion given  to  a  statute  by  the  courts  of  Hawaii  in  1890,  before  annexation, 
was  followed. 
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"In  the  Philippines,  whoever  wants  to  know  ...  the  laws  on 
testamentary  successioii,  and  the  practice  followed,  in  certain  places,  with 
reference  to  wills  until  the  promulgation  of  the  civil  code,  and  even  after  that, 
will  only  have  to  open  Tarrocho  de  Indios'  of  Castmiro  Diaz,  and  there 
he  shall  ind  the  Tractica  de  Testamentos'  of  Murillo  Velarde,  and  thus 
he  shall  learn  the  ways  in  which  a  Filipino  distributed  his  property.-  In  such 
pamphlets  as  the  Tarrocho,'  'Confessionarios,'  'Catecismos,'  prayer-books, 
which  nobody  reads  at  present,  because  perhaps  it  is  more  convenient  to 
ignore  them,  one  may  unexpectedly,  as  we  have  said  in  another  part,  dis- 
cover the  customary  law  of  the  native,  and  the  written  and  customary  law 
of  the  colonizers  imposed  on  the  country,  and  the  procedure  or  judicial 
practice,  whether  relating  to  ecclesiastical  law,  to  the  ordinary  law,  to  the 
military  law,  or  to  the  inquisition  courts,  and  to  other  peculiarities  of  the 
judicial  life  of  the  country."**. 

At  least  we  know  that  among  the  Moros,  customs  approximat- 
ing the  dignity  of  written  codes  exist.  We 'know  that  among  the  peo- 
ples of  the  Mountain  Province  and  elsewhere,  there  are  extant  rudi- 
mentary principles  applicable  to  almost  every  possible  situation. 
We  know  that  customs  can  be  found  even  within  sight  of  the  metro- 
polis ;  and  by  comparison,  we  find  that  many  present  customs  and 
usages  are  identical  with  those  of  the  traditional  age. 

Philippine  written  law  has  lent  recognition  to  customs.  Article 
six  of  the  civil  code  provides  that  "when  there  is  no  law  exactly 
applicable  to  the  point  in  controversy,  the  customs  of  the  place  shall 
be  observed."'®  The  code  of  commerce  is  somewhat  to  the  same 
effect  as  to  commercial  transactions.*^  The  organic  act  for  Mindanao 
and  Sulu  takes  cognizance  of  the  customs  of  the  Moros.*" 

The  courts  have  considered  the  force  of  customs  in  a  number  of 
cases.  How  often  the  judges  of  the  Mountain  Province,  of  Min- 
danao and  Sulu,  of  Palawan  and  of  other  places  have  modified 
judgments  to  plumb  with  local  usage  and  law,  it  is  impossible  to  say. 
The  United  States  Supreme  Court  confirmed  a  title  to  land  held 
in  accordance  with  Igorot  customs.**  The  Supreme  Court  of  the 
Philippines  examined  and  construed  Moro  customs  and  codes,  but 
found  itself  not  warranted  in  recognizing  title  to  a  tract  of  land  as 
in  a  Moro  datto}^^  The  samq  court  held  that  a  tribal  marriage 
ceremony  will  not  be  recognized  as  legal.*^^  It  said,  in  an  opinion 
by  Mr.  Justice  Torres,  that: 

95.  "Biography  of  Ignacio  Villamor,"  1  Philippine  Law  Journal,  Jan., 
1915,  p.  256. 

96.  See  also  articles  of  civil  code  cited  under  Spanish  common  law. 

97.  See  especially  art  2. 
9a    Act  2520.  sec.  3. 

99.  Carino  v.  Insular  Government  (1909).  212  U.  S.  449.  53  L.  Ed.  594. 

100.  Cacho  V.  Government  of  the  United  States  (1914),  28  Phil.  616. 

101.  U.  S.  V.  Tubban  (1915).  XIII  C  G.  425. 
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"A  contract  for  services  or  work  to  be  performed  exists  not  only 
where  a  certain  and  definite  compensation  has  been  expressly  agreed  upon, 
but  also  where  the  same  can  be  ascertained  from  the  customs  and  usages 
of  the  place  in  which  such  services  were  rendered."^®* 

And  in  reversing  a  judgment  because  it  did  not  take  into  ac- 
count a  universal  practice,  the  Court,  through  Mr.  Justice  More- 
land,  spoke  of  "the  sanction  of  the  strongest  of  all  civil  forces,  the 
customs  of  a  people."  *^* 

Such  is  the  general  situation  of  Philippine  customary  law  as 
viewed  by  the  written  law  and  by  the  courts.  In  addition,  there 
can  be  little  doubt  that  as  occasion  requires,  the  courts  will  apply 
well-established  definitions  and  principles. 

Mohammedan  Law}^^  The  original  act  providing  for  the  or- 
ganization and  government  of  the  Moro  province  attempted  to  have 
the  Moro  customary  laws  collected,  codified,  and  revised.^***    These 

102.  Smith  v.  Lopes  (1905),  5  Phil.  78,  82;  see  also  Lichauco  v.  Arm- 
strong (1910),  17  Phil.  39;  Urrutia  &  Co.  v.  Pasig  Steamer  and  Lighter  Co. 
(1912),  22  Phil.  330. 

103.  Martinez  v.  Van  Buskirk  (1910),  18  Phil.  79. 

104.  See  generally  Najeeh  M.  Saleeby,  "Studies  in  Moro  History,  Law, 
and  Religion,"  Ch.  II,  giving  English  translations  of  '*the  best  official  codes 
of  Magindanao  and  Sulu";  Charles  S.  Lobingier,  "The  Legal  Influence  of 
Islam  in  the  Philippines,"  a  lecture  before  the  Philippine  Academy  and  the 
law  students  of  the  University  of  the  Philippines;  same  author  in  XXI  Law 
Quarterly  Review,  Oct.  1905,  pp.  405,  406;  Report  of  General  Wood,  Sept.  9, 
1904.  The  author  has  also  received  the  benefit  of  a  communication  on  the 
subject  from  Dr.  Saleeby. 

105.  Act  787,  sec  13  (j),  effective  July  1,  1903,  reading  as  follows:  "Tp 
enact  laws  which  shall  collect  and  codify  the  customary  laws  of  the  Moros 
as  they  now  obtain  and  are  enforced  in  the  various  parts  ojF  the  Moro  Pro- 
vince among  the  Moros,  modifying  such  laws  as  the  legislative  council  think 
best  and  amending  them  as  they  may  be  inconsistent  with  the  provisions  of 
the  act  of  Congress  entitled  'an  act  temporarily  to  provide  for  the  adminis- 
tration of  the  affairs  of  civil  government  in  the  Philippine  Islands,  and  for 
otiier  purposes,'  and  to  provide  for  the  printing  of  such  codification,  when 
completed,  in  English,  Arabic,  or  the  local  Moro  dialects,  as  may  be  deemed 
wise.  The  Moro  customary  laws  thus  amended  and  codified  shall  apply  in 
all  civil  and  criminal  actions  between  Moros.  In  all  civil  and  criminal  actions 
arising  between  members  of  the  same  non-Christian  tribe  other  than  Moros, 
unless  otherwise  provided  by  the  legislative  council,  the  customary  laws  of 
such  non-(rhristian  tribe,  if  consistent  with  the  act  of  Congress  above  men- 
tioned and  if  defined  and  well  understood,  shall  govern  the  decision  of  the 
cause  arising,  but  if  tiiere  be  no  well-defined  customary  laws  or  they  are 
in  conflict  with  such  act  of  Congress,  then  the  cases  shall  be  determined 
by  the  criminal  or  civil  code  according  to  the  laws  of  the  Philippine  Islands 
until  the  le^slative  council  shall  make  other  provision.  In  actions,  civil  or 
criminal,  arising  between  a  Moro  and  a  Christian  Filipino,  or  an  American 
or  a  subject  or  a  citizen  of  a  foreign  country,  the  criminal  code  and  the 
substantive  civil  law  of  the  Philippine  Islands  shall  apply  and  be  enforced." 

Thus  following  the  example  of  the  British,  Dutch,  and  French  govern- 
ments. R.  K.  Wilson,  "Digest  of  Anglo-Mohammedan  Law;"  Reinsch,  "(Co- 
lonial (Government,"  Ch.  XVII.  The  statute  21  (ko.  Ill,  c.  70,  sect.  17,  in 
declaring  tiiie  powers  of  the  Supreme  Court  of  Calcutta,   provides  that 
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laws  were  then  to  ai^ly  to  all  actions  arising  between  Moros. 
Shortly  thereafter,  on  recommendation  of  the  government  of  the 
Moro  Province,***  the  Philippine  Commission  repealed  the  provi- 
sions for  codification,  and  instead,  authorized  the  legislative  coun- 
cil of  the  Moro  Province  to  modify  Philippine  law  to  suit  local 
conditions  among  the  Moros  and  other  non-Christian  inhabitants 
of  the  Province.**^  Such  amended  laws  were  to  conform  when 
practicable  to  local  customs  and  usages.  Recently,  when  the  legisla- 
tive council  was  abolished,  the  Philippine  Commission  provided 
that 

"Judges  of  the  court  of  first  instance  and  justices  of  the  peace  de- 
ciding civil  cases  in  which  the  parties  are  Mohammedans  or  pagans,  when 
such  action  is  deemed  wise,  may  modify  the  application  of  the  law  of  the 
Philippine  Islands,  except  laws  of  the  United  States  applicable  to  the  Phil- 
ippine Islands,  taking  into  account  local  laws  and  customs:  Provided, 
That  such  modification  shall  not  be  in  conflict  with  the  basic  principles  of 
the  laws  of  the  United  States  of  America"ios 

The  standing  given  to  Mohammedan  law  in  the  Philippines  is 
thus  seen.  It  may  not  change  the  complexion  of  the  Philippine  legal 
system  permanently.  At  least  for  some  time  to  come  Mohammedan 
laws  and  customs  will  have  to  be  examined  and  considered  in  cases 
arising  in  the  Moro  country  and  will  constitute  the  basis  for  settling 
civil  diflFerences  outside  the  courts. 

The  Koran  is,  of  course,  for  the  Mohammedan  the  sacred  law 
book,  but  there  is  very  little  strictly  legislative  matter  scattered 
through  it.**^*     The  Moros  further  accept  all  Mohammedan  law. 

"inheritance  and  succession  to  lands,  rents  and  goods,  and  all  matters  of 
contract  and  dealing  between  party  and  party,  shall  be  determined  in  the 
case  of  Mohammedans  by  the  laws  and  usages  of  Mohammedans,  and  in  the 
case  of  Gentus  by  the  laws  and  usages  of  Gentus,  and  when  only  one  of  the 
parties  shall  be  Mohammedan  or  Gentu,  by  the  laws  and  usages  of  the  de- 
fendant Similar  provisions  with  reference  to  the  courts  at  Madras  and 
Bombay  are  contained  in  37  Geo.  Ill,  c.  142. 

106.  "It  was  found  that  the  customary  laws  of  the  Moros  and  non- 
Christians  were  either  non-existent  or  so  vague  and  whimsical  as  to  be  im- 
practicable of  administration  in  courts  of  justice.  The  legislative  council 
reached  the  conclusion  that  it  would  be  better  to  apply,  with  some  modifica- 
tions to  suit  local  conditions,  the  general  laws  of  the  Philippine  Islands  to 
these  people."  Report  of  the  Acting  Grovemor  of  the  Moro  Province,  July 
10,  1905,  Report  of  the  Phillippinc  Commission,  Part  I,  1905,  p.  330.  See  also 
Cacho  V,  The  Government  of  the  U,  S,  (1914).  28  Phil.  616. 

107.  Act  1283,  sec  6  (b),e£Fective  Feb.  1,  1905.  But  an  opinion  of  the 
attorney-general  virtually  nullified  this  subsection.  4  Op.  Atty.  Gen.  P.  I., 
472.  Pursuant  to  act  1283,  act  114  was  enacted  by  the  legislative  council 
and  amended  and  approved  by  the  Philippine  Commission  on  Sept  4,  1905. 
The  idea  is  somewhat  the  same  as  adopted  by  the  United  States  for  the 
Indians.    See  U.  S,  v,  Kagamo  (1886),  118  U.  S.  375.  30  L  Ed.  228. 

108.  Act  2520,  sec  3,  effective  April  3,  1915. 

109.  R.  K.  WilsM,  "Digest  of  Anglo-Mohammedan  Law,"  p.  9. 


Digitized  by 


Google 


PHIUPFINB  LAW  397 

The  laws  of  most  general  application  among  the  Moros  of  Min- 
danao are  found  in  a  code  known  as  ''Luwaran"  (selection)  ;  brought 
to  the  island  by  the  Mohammedan  conquerors  and  modified  to  suit 
local  conditions.  The  most  reliable  and  scholarly  author  on  Moro 
history  and  law  in  the  Philippines,  Dr.  Najeeb  M.  Saleeby^  a  promin- 
ent Manila  physician,  gives  an  English  translation  from  the  Arabic 
of  "the  Luwaran,  the  Magindanao  Code  of  Laws."***  He  says  of  it 
generally : 

"The  term  'Luwaran/  which  the  Mindanao  Moros  apply  to  their 
code  of  law,  means  'selection'  or  'selected.'  The  laws  that  are  embodied  in 
the  Luwaran  are  selections  from  old  Arabic  law  and  were  translated  and 
compiled  for  the  guidance  and  information  of  the  Mindanao  'datus,'  judges, 
and  'pandita'  who  do  not  tmderstand  Arabic.  The  Mindanao  copies  of  the 
Luwaran  gives  no  dates  at  all,  and  nobody  seems  to  know  when  this  code 

was  made The  Arabic  books  quoted  in  the  Luwaran  are 

'Minhaju-1-Arifeen,'  Tagreebu-l-Intifa,'  'Fathu-l-Oareeb,'  and  'Miratu- 
t-TuIlab.'    The  first  of  these,  generally  known  as  the  'Minhaj'  is  the  chief 

authority  quoted The  compilation  of  the  Luwaran  must  have 

been  made  before  the  middle  of  the  eighteenth  century.  In  making  the 
Luwaran  the  Mindanao  judges  selected  such  laws  as  in  their  judgment 
suited  the  conditions  and  the  requirements  of  order  in  Mindanao.  They 
used  the  Arabic  text  as  a  basis,  but  constructed  their  articles  in  a  concrete 
form,  embodying  genuine  examples  and  incidents  of  common  occurrence 
in  Mindanao.  In  some  places  they  modified  the  sense  of  the  Arabic  so 
much  as  to  make  it  agree  with  the  prevailing  custom  of  their  country. 
In  a  few  instances  they  made  new  articles  which  do  not  exist  in  Arabic  but 
which  conform  to  the  national  customs  and  common  practices.  The  authority 
of  the  Luwaran  is  universally  accepted  in  Mindanao  and  is  held  sacred  next 
to  that  of  the  Kofan.  The  Mindanao  judge  is  at  liberty  to  use  either  of 
them  as  his  authority  for  the  sentence  to  be  rendered,  but  as  a  rule  a 
quotation  from  the  Koran  bearing  on  the  subject  is  desirable.'* ^^^ 

The  Luwaran  treats  of  both  substantive  and  procedural  law. 
Family  relations,  property,  commercial  intercourse,  evidence,  and 
criminal  offenses  are  some  of  the  subjects  receiving  most  attention. 
The  penalties  are  usually  payment  of  fines.  Quotations  in  Arabic 
appear  as  marginal  notes.*^^  The  Luwaran  is  valuable  not  alone  for 
its  contents  but  as  pointing  the  course  to  be  followed  in  relations 
with  the  Moros. 

The  Mohammedans  of  the  Sulu  Archipelago  have  likewise 
developed  successively  several  codes.    The  present  principal  Sulu 

110.  Given  in  Saleeby,  "Studies  in  Moro  History;  Law,  and  Religion," 
pp.  66-SS, 

111.  Saleeby,  "Studies  in  Moro  History,  Law,  and  Religion,"  pp.  64,  65. 
The  Luwaran  is  construed  by  the  Supreme  Court  of  the  Philippines  in 
Cacho  V.  Government  of  the  U.  S,  (1914),  28  Phil.  616. 

112.  English  translations  given  by  Saleeby,  id,  pp.  82-89. 
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code  is  translated  by  Dr.  Saleeby.^"    He  also  tells  of  a  new  Siilu 

code,  a  rearrangement  of  the  old  one,  but  not  generally  adopted.^^* 

As  to  compliance  with  the  Moro  codes,  Dr.  Saleeby  states : 

"In  actual  practice  the  Moros  do  not  distinguish  between  custom  and 
law.  Many  of  their  customs  are  given  the  force  of  law,  and  many  laws 
are  set  aside  on  account  of  contradiction  to  the  prevailing  customs  of  the 
day. 

"The  Moros  are  not  strict  nor  just  in  the  execution  of  the  law.  The 
laws  relating  to  murder,  adultery,  and  inheritance  are  seldom  strictly  com- 
plied with.  Indeed,  the  laws  of  inheritance  as  given  in  the  Luwaran  are 
generally  disregarded  and  are  seldom  considered  at  all.  Mohammedan  law 
does  not  recognize  classes,  except  the  slave  class.  But  Moro  law  is  not  ap- 
plied equally  to  all  classes.  Great  preference  is  shown  the  datu  class,  and 
little  consideration  is  given  to  the  children  of  concubines. 

"The  Luwaran,  nevertheless,  is  the  recognized  law  of  the  land  and 
compliance  with  it  is  a  virtue."^** 

^  CcLse  Law,  The  courts  would  probably  indignantly  reject  the 
imputation  that  they  make  law.  Frequently  has  our  Supreme  Court 
vigorously  asserted  that  it  should  not  and  would  not  put  on  the 
mantle  of  the  legislature.  Bentham's  "judge-made  law"  it  con- 
demns.^^^  Yet  the  courts  here  as  elsewhere  do  mould  and  expand 
the  law  by  their  decisions.  They  breathe  life  into  dead  law.  They 
impel  to  legislative  action  to  cure  defects.  Authoritative  interpre- 
tation of  the  written  law  by  the  courts  acquires  the  force  of  law. 
The  courts  of  first  instance  dividing  the  Philippines  into  twenty- 
six  judicial  districts  are  courts  of  record.  Unfortunately,  no  eflFort 
is  made  to  publish  the  opinions  of  the  judges  and  only  occasionally 
and  then  on  private  initiative  do  their  decisions  reach  the  public. 
The  only  way  by  which  uniformity  is  attained  under  such  condi- 
tions is  by  circulars  of  the  secretary  of  finance  and  justice  and 
through  the  judgments  of  the  Supreme  Court  harmonizing  on  ap- 
peal various  inconsistent  applications  of  the  law  by  the  several 
judges  of  first  instance.  Moreover,  the  judges  of  all  inferior  courts 
are  bound  to  accept  and  follow  the  decisions  of  the  Supreme  Court 
of  the  Philippines  implicitly. 

113.  Given  in  Saleeby,  id.,  pp.  89-94. 

114.  Translations  given  by  Saleeby,  id.,  pp.  94-100. 

115.  Saleeby,  "Studies  in  Moro  Hisftory,  Law,  and  Religion,"  pp.  65,  66l 

116.  See  Gomeg  v,  Hipolito  (1903),  2  Phil.  732,  Johnson,  J.,  dissenting, 
and  Lamb  v.  Phipps  (1912),  22  Phil.  456,  Trent,  J.,  dissenting  p.  558. 

Lord  Esher,  M.  R.,  says :  "There  is  in  fact  no  such  thing  as  judge-made 
law,  for  the  judges  do  not  make  the  law,  though  they  frequendy  have  to 
apply  existing  law  to  circumstances  as  to  which  it  has  not  previously  been 
authoritatively  laid  down  that  such  law  is  applicable."  Willis  v,  Baddeley 
(1892),  2  Q.  B.  (C.  A.)  324,  326.    Another  court  has  said:  "This  power  of 
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The  Supreme  Court  of  the  PhUippines  has  published  thirty 
volumes  of  reports  in  both  English  and  Spanish.  Due  to  the  free- 
dom of  appeal,  its  revision  of  all  death  sentences,  its  reviews  of  the 
evidence,  its  right  to  declare  statutes  invalid,  its  exclusive  jurisdic- 
tion, and  the  grave  questions  which  the  institution  of  a  new  govern- 
ment and  the  blending  of  different  systems  of  law  presented,  the 
opinions  of  the  Supreme  Court  are  of  unusually  great  importance. 
Having  to  break  new  ground,  the  Supreme  Court  could,  in  initial 
decisions,  keep  itself  free  from  hide-bound  precedent,  and  could  con- 
sider the  reason  of  the  law  rather  than  the  letter.  A  studious  effort 
is  badly  apparent  to  discourage  prolonged  Utigation  and  finally  to 
dispose  of  cases  if  any  equitable  construction  of  the  pleadings  will 
so  permit.*^^ 

The  court  takes  the  stand  to  give  testimony  in  its  own  behalf  as 
follows  : 

"The  Supreme  Court  of  the  Philippine  Islands  annually  disposes  of 
some  eight  hundred  cases,  about  equally  divided  between  the  ciyil  and  the 
criminal  dockets,  in  some  five  hundred  of  which  written  opinions  are  filed. 
In  addition,  an  exceptionally  large  number  of  motions  and  ii;cidental  mat- 
ters are  disposed  of  in  minute  orders;  the  exceptionally  large  number  of 
matters  of  this  nature  being  due,  in  part  at  least  to  the  adoption  in  this 
jurisdiction  of  an  American  procedural  system,  without  any  substantial 
modification  of  the  substantive  law  of  the  islands  as  fotmd  in  the  codes  of 
Spain.      It    is    believed    that    a    comparison    of    these   figures    with    those 

construction  in  courts  is  a  mighty  one,  and,  unrestrained  by  settled  rules, 
would  tend  to  throw  a  painful  uncertainty  over  the  effect  that  might  be 
given  to  the  most  plainly  worded  statutes,  and  render  courts,  in  reality,  the 
l^slative  power  of  the  state.  Instances  are  not  wanting  to  confirm  this. 
Judge-made  law  has  overrode  the  legislative  department  It  was  the  boast 
of  Chief  Justice  Pemberton,  one  of  the  judges  of  the  despot  Charles  II, 
and  not  the  worst  even  of  those  times,  that  he  had  entirely  outdone  the 
parliament  in  making  law.  We  think  that  system  of  jurisprudence  best  and 
safest  which  controls  most  by  fixed  rules,  and  leaves  least  to  the  discretion 
of  the  judge;  a  doctrine  constituting  one  of  the  points  of  superiority  in  the 
common  law  over  that  system  which  has  been  administered  in  France,  where 
authorities  had  no  force,  and  the  law  of  each  case  was  what  the  judge  of 
the  case  saw  fit  to  make  it  We  admit  that  the  exercise  of  an  unlimited 
discretion  may,  in  a  particular  instance,  be  attended  with  a  salutary  result; 
still  history  informs  us  that  it  has  often  been  the  case  that  the  arbitrary 
discretion  of  a  judge  was  the  law  of  a  tyrant,  and  warns  us  that  it  may  be 
so  again."  Perkins,  J.  in  Spencer  v  State  (1854),  5  Ind.  41,  46.  Most 
modem  writers  agree  with  the  criticism  of  Austin,  upon  what  he  describes 
as  "the  childish  fiction  employed  by  our  judges,  that  judiciary  or  common 
law  is  not  made  by  them,  but  is  a  miraculous  something  made  by  nobody; 
existing  from  eternity,  and  merely  declared,  from  time  to  time,  by  the 
judges."  Lectures,  ii,  p.  655;  Holland,  "Elements  of  Jurisprudence,"  11th 
Ed.,  pp.  65,  66,  note. 

117.  Sec  for  example  Rakes  v.  Atlantic  Gulf  and  Pacific  Co,  (1907), 
7  Phil.  359;  ManUa  Railroad  Co.  v.  Attorney-General  (1911),  20  Phil.  523; 
Lisarraga  Hermanos  v.  Yap  Tico  (1913),  24  Phil.  504,  513. 
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of  the  half-b«ndred  courts  of  last  resort  in  die  United  States  will  disclose 
that  the  Toltune  of  the  oo^ut  of  this  court,  as  a  whole  and  per  capita  of  its 
membership,  places  it  well  within  the  rank  of  the  first  half-dozen  of  those 
courts  in  this  regard  (See  the  reporters  generally  and  data  assembled  by 
the  West  Publishing  Company  and  published  in  the  Docket). 

Tttrthermor^  it  is  to  be  remembered  that  in  disposing  of  this  large 
volume  of  business,  this  court,  unlike  the  appellate  courts  of  the  United 
States  generally,  is  required,  in  all  criminal  cases  and  in  ninety  per  cent  oi 
the  civil  cases,  to  review  the  evidence  (which  is  not  required  by  law  to  be 
prmted  and  comes  up  in  the  original  transcript  of  the  stenographer's  notes) 
so  as  to  ascertain  whether  the  judgments  of  the  lower  courts  are  'sustained  by 
the  weight  of  the  evidence.'"*" 

The  salutary  effect  of  uniformity,  certainty,  and  stability  in  the 
law  will  be  attained  here  as  elsewhere  under  American  sovereignty 
by  adherence  to  the  rule  of  stare  decisis.^^^  The  Supreme  G)urt 
would  undoubtedly  not  feel  itself  bound  by  obiter  dicta  to  be  found 
in  previous  opinions.    As  Mr.  Chief  Justice  Marshall  once  said : 

''It  is  a  maxim  not  to  be  disregarded,  that  general  expressions,  in  every 
opinion,  are  to  be  taken  in  connection  with  the  case  in  which  those  ex- 
pressions are  used.  If  they  go  beyond  the  case,  they  may  be  respected,  but 
ought  not  to  control  the  judgment  in  a  subsequent  suit  when  the  very  point 
is  presented  for  decision."***^ 

The  Supreme  Court  does,  however,  suggest  rulings  to  guide  a 
new  trial, 

(Tases  taken  to  the  United  States  Supreme  Court  on  appeal  or 
writ  of  error  become  substantially  a  part  of  the  Philippine  case 
law.  These  opinions,  while  few  in  number,  have  been  epochal  in 
effect. 

LegcU  Treatises.  One  can  find  the  names  of  the  leading  Spanish 
commentators  and  of  well-known  American  text  writers  mentioned 
frequently  in  the  Philippine  reports  and  the  opinions  of  the  attor- 
ney-general. The  respect  accorded  the  views  of  Manrosa  and  Viada, 
of  Cooley,  and  of  Dillon,  and  others,  and  their  commanding  in- 
fluence on  decisions  is  noteworthy.  In  any  number  of  cases  their 
opinions  have  been  accepted  without  argument,  as  decisive.  One 
can  search  in  vain  for  a  writer  of  Philippine  origin  cited  as  an 
authority. 

118.  Alsua  V,  Johnson  (1912).  21  PhiL  506,  J95. 

119.  KuensU  &  StrHff  v.  Collector  of  Customs  (1908),  12  Phil.  117; 
and  Black  on  "Interpretation  of  Laws/'  p.  18;  but  see  McGirr  v,  Hamilton 
(1915),  XIII  O.  G.  878,  holding  that  where  a  question  passes  the  court  sub 
silento,  the  case  in  which  the  question  is  so  passed  is  not  binding  on  the 
court. 

120.  Cohens  v.  Virginia  (1821),  6  Wheat  264,  398,  5  L.  Ed.  257. 
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It  is  true  there  are  good  books  by  Philippine  authors.  Ignacio 
Villamor  has  written  a  scholarly  "Tratado  de  Elecciones" ;  Manuel 
Remirez,  "Manual  de  Derecbo  Cvil";  Charles  S.  Lobingier  on 
"Philippine  Practice";  Theodore  M.  Kalaw,  "Teorias  Constitucion- 
ales";  F.  R.  Feria,  Manuals  on  "Criminal  Procedure"  and  for  no- 
taries public  and  justices  of  the  peace;  Mariano  H.  de  Joya,  "Prin- 
cipios  de  Derecho  Intemacional  Privado";  and  there  are  others. 
Such  volumes  were  intended  as  elementary  text  books  for  students 
or  for  particular  classes.  They  were  not  prepared  to  advocate 
reforms  and  accordingly  have  not  caused  radical  changes  in  statute 
law.  Neither  were  they  of  such  an  original  nature  as  to  be  in* 
corporated  in  the  Reports. 

The  field  of  Philippine  forensic  literature  is  a  virgin  one  await- 
ing the  first  furrow  by  the  pioneer  plowman. 
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By  Edward  Robeson  Taylor^ 

For  many  years  the  air  has  been  filled  with  the  voice  of  law 
reform  and  of  recent  years  that  voice  has  grown  quite  vociferous. 
Yet,  little  has  been  done  in  the  way  of  true  reform,  except  it  may 
be  said  that  some  true  reform  was  made  through  what  was  known 
as  the  reform  procedure.  That  which  permitted  equitable  defences 
to  be  pleaded  in  common  law  actions  and  which  permitted  in  certain 
cases  the  rights  of  parties  to  be  administered  notwithstanding  the 
form  in  which  the  action  had  been  brought,  were  indeed  real  ad- 
vances; but  still  they  fall  far  short  of  that  which  is  fundamental, 
and  which  I  here  bring  forward  more  to  invite  discussion  than  to 
present  an  exhaustive  view  of  what  I  deem  to  be  demanded;  for 
the  defects  of  our  system  (or  no  system)  lie  in  the  field  of  the 
substantive  and  not  of  the  adjective  law.  And  this  being  so,  how 
is  it  possible  to  make  the  substantive  law  what  it  ought  to  be  by 
amending  the  adjective  law?  We  have,  in  fact,  a  condition  of 
things  which  is  a  reproach  to  us  and  which  it  is  quite  remarkable 
that  civilized  human  beings  should  submit  to.  We  have,  instead  of 
one  system  of  rights,  which  it  might  be  supposed  would  be  enough, 
and  which  satisfied  the  Romans  in  the  flower  of  their  jurispru- 
dence, two  well  defined  systems  of  rights,  which  in  many  respects 
are  entirely  diflFerent  from  each  other. 

Let  us  be  somewhat  specific,  and,  firstly,  let  us  ponder  the  way 
the  law  deals  with  consideration  and  the  way  equity  deals  with  it. 
In  the  law,  any  consideration  is  supposed  to  be  sufficient  to  support 
a  contract ;  indeed,  to  use  the  language  of  Professor  O.  K.  McMur- 
ray,  recently  used  by  him  at  the  meeting  of  the  Association  of 
American  Law  Schools,  at  Chicago,  Illinois,  it  is,  as  gathered  from 
the  case  books,  "a  necessary,  an  indispensable,  and  an  immutable 
principle"  in  law ;  though,  as  he  claims,  there  are  revolutionary 
workings  which  are  making  or  tending  to  make  it  "moribund."  On 
the  contrary,  equity  treats  consideration  in  an  entirely  different 
way.  If  a  man  brings  a  suit  to  enforce  his  contract  of  purchase, 
say,  of  land,  he  must  allege,  and  in  fact  prove,  according  to  our 
Supreme  Court,  in  addition  to  the  other  things  which  it  is  not  neces- 
sary to  mention  here,  full  value  of  the  land.  In  fact,  in  no  jurisdic- 
tion, I  apprehend,  that  follows  our  law,  would  consideration  be 
substantially  treated  otherwise. 

1.    Dean  of  the  Hastings  College  of  Law,  San  Francisco. 
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Let  us  take  the  case  of  a  contract  between  a  partnership  and 
a  corporation,  where  a  member  of  the  partnership,  who  has  pro- 
moted the  contract,  is  one  of  the  directors  of  the  corporation.  Here, 
at  law,  there  is  a  perfect  contract,  but  equity  will  deem  it  to  be  bad ; 
for  virtually  there  are  not  juristic  persons  on  both  sides  of  the 
contract,  but  only  one  person. 

Again,  take  the  case  of  independent  advice.  The  contract  be- 
tween husband  and  wife  for  settlement  of  the  common  property 
is  perfectly  good  in  the  absence  of  actual  fraud  and  duress,  and 
sustainable  at  law ;  but  if  the  wife  had  not  had  independent  advice 
she  can  at  her  own  instance  have  the  contract  set  aside. 

We  have  a  statute  providing  for  set-oflF,  but  we  know  that  set- 
off is  entirely  of  equitable  origin,  and  that  notwithstsmding  the 
statute  a  set-off  will  be  allowed  in  equity  if  the  equity  is  shown  to 
be  one  outside  of  the  statute ;  and,  in  fact,  the  same  may  be  said  of 
contribution. 

At  law,  the  sale  of  an  expectant  interest  is  void,  but  if  the  sale 
be  made  on  sufficient  consideration,  or  if  money  be  lent  on  it,  it 
will  be  supported  in  equity.  Again,  the  doctrines  of  equitable  con- 
version, of  fraud,  of  accident,  and  of  mistake  are  so  different  from 
what  we  find  in  the  law  as  of  themselves  to  constitute,  as  contra- 
distinguished from  the  law,  something  entirely  novel.  It  is  not 
necessary  to  pursue  this  subject,  for  confessedly  equity  took  its 
origin  and  has  added  to  its  magnificent  bulk  by  reason  of  the  defi- 
ciencies in  the  law,  so  that  we  have  a  system  of  equity  which  is  the 
great  glory  of  the  country  in  which  it  grew  up.  Indeed,  in  my  own  , 
opinion,  nearly  the  greatest  injury  ever  inflicted  upon  England  was 
that  injury  which  resulted  from  the  course  of  justice  not  pursuing 
the  same  evolution  as  in  ancient  Rome.  It  might  have  done  so,  as 
Pomeroy  points  out,  had  the  statute  of  second  of  Westminster  (in 
consimili  casu)  been  liberally  followed  and  not  inhospitably  treated 
by  the  judges. 

The  Romans  had  a  most  illuminative  legal  vision.  They  saw 
when  they  began  to  be  great  that  their  law,  built  on  the  customs  of 
barbarians  and  farmers,  could  hardly  be  sufficient  to  govern  the 
rights  of  the  civilized  peoples  who  bordered  the  Mediterranean  and 
whom  they  were  subduing  to  their  empire.  And  they  had  the  sense 
to  realize  that  a  people  who  had  two  systems  of  rights  had  in  reality 
no  system,  and  so  it  was  that  they  let  go  of  their  corpus  civilis  and 
built  on  the  wide  extended  basis  which  supports  at  present  all  the 
legal  systems  of  the  world  except  those  of  this  country  and  England 
with  her  colonies. 
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In  our  state  of  CaliConiia,  which  is  certaioly  one  that  houses 
all  that  is  best  of  human  nature,  is  it  not  strange  enough  that  such 
a  condition  of  things  should  exist?  That  it  has  been  held  over  and 
over  that  you  cannot  have  any  remedy  in  equity,  if  there  is  a  remedy 
at  law ;  that  that  which  governed  the  issuance  of  the  first  subpoena 
more  than  eight  hundred  years  ago  should  dominate  us  with  the 
same  imperious  force;  that  a  law  which  confessedly  deals  with  the 
^'substance"  of  things  should  be  put  under  the  heel  of  a  law  which 
confessedly  deals  with  d&e  ''form"  of  things ;  that  the  superior  must 
yield  to  the  inferior— are  we  not  warranted  at  wondering  at  socb  a 
state  of  things?  The  fact  that  the  doctrine  of  consideration  is«  as 
Professor  McMurray  says  it  is,  becoming  ''moribund,"  is  a  fact 
to  illustrate  die  point  of  the  great  separation  between  law  and 
equity,  and  how  judges  are  willing  even  at  the  expense  of  being 
revolutionary  to  try  and  bring  them  together. 

Here,  I  take  it,  lies  the  future  of  real  reform  in  the  law.  Even 
now  there  are  some  states  in  the  American  union  which  have  sepa- 
rate courts  of  law  and  of  equity — one  court  administering  one  sys- 
tem of  rights  and  another  court  administrating  another  system  of 
rights.  If  this  were  not  the  most  serious  of  matters,  it  would  indeed 
be  laughter  for  the  gods.  And  those  courts  which  do  not  have 
separate  courts  still  keq)  the  systems  of  equity  and  law  entirdy 
different  in  substance,  though  uniting  in  practice. 

It  is  really  astonishing  how  the  past  controls  us,  and  controls 
us  to  our  great  injury.  What  an  absurd  thing  it  seems  to  a  think- 
ing person  that  there  can  be  no  remedy  in  equity  if  there  is  one  at 
law,  particularly  when  we  consider  how  this  arose.  The  king,  as 
we  know,  being  deemed  to  be  the  fountain  of  justice,  and  no  court 
having  jurisdiction  to  try  a  case  in  the  absence  of  his  writ  giving 
it  right  to  do  so,  it  was  obvious,  under  such  a  state  of  things,  that 
the  remedies  at  law  were  exclusive  and  that  you  could  not  resort 
to  any  tribunal  if  a  writ  could  not  be  found  by  the  clerk  having  the 
copies  of  all  writs  in  his  possession.  Hence  there  was  no  remedy  in 
equity,  if  a  remedy  could  be  found  at  law^  and  sudi  rule  has  pre- 
vailed universally  in  all  the  states  of  the  United  States  having  com- 
mon law  jurisdiction.  In  my  own  state,  California,  this  has  been 
from  the  first,  and  still  is,  an  inexorable  rule,  and  rests  on  no  reason 
except  that  given  above.  These  chains  whidi  were  forged  for  us 
in  the  days  of  feudalism  we  still  wear,  and  as  we  go  along,  their 
clank  resounding  in  our  ears,  we  rejoice  that  things  are  as  they  are 
and  that  such  an  anomaly  is  one  of  die  great  benefits  of  our  law. 
We  are  happily  told  that  law  is  of  the  form  (as  indeed  it  is)  and 
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that  equity  is  of  the  substance.  Equity  must  be  very  far  superior 
to  law,  as  the  substance  of  things  must  be  very  far  superior  to  their 
form,  and  yet  by  the  rule  we  are  commanded  to  resort  to  the  in- 
ferior thing,  if  it  furnishes  what  seems  to  be  an  adequate  remedy, 
rather  than  to  the  superior  thing.  But  that  we  should  have  as  the 
basis  of  rights  a  superior  and  inferior  really  makes  our  system  of 
rights  seem  to  be  the  product  of  uncivilized  people.  Into  what  con- 
fusion, we  fell,  when  we  were  compelled  to  treat  the  mortgage  in  one 
way  from  the  law  point  of  view  and  in  an  entirely  different  way 
from  the  equity  point  of  view,  as  was  done  in  England  for  cen- 
turies and  is  doubtless  still  done  there  and  in  some  other  jurisdic- 
tions, and  all  this  confusion  on  so  simple  a  matter  as  borrowing 
money  on  real  property  security. 

Why  law,  nearly  the  sole  product  of  custom,  with  all  its  crud- 
ities and  defects,  should  still  hold  its  own,  is  indeed  a  marvel.  Rome 
had  a  much  greater  reason  for  holding  to  it  than  we  have,  but  when 
her  subjects  all  became  citizens  the  corpus  cwUis  did  not  long  sur- 
vive and  was  swallowed  up  in  that  great  system  of  equity  which 
the  praetors,  during  the  centuries  of  their  power,  had  brought  into 
being.  And  so  Rome,  the  mighty,  that  dominated  the  whole  civilized 
world  with  her  arms,  now  dominates  that  same  world  with  her 
laws. 

It  is  not  a  sufficient  answer  to  what  is  urged  here  that  the  pres- 
ent condition  has  lasted  so  long  a  time  that  it  is  too  late  to  change  it. 
On  the  contrary,  from  time  to  time,  g^eat  changes  have  been  made, 
notably  in  England,  in  1873,  when  the  Judicature  Act  was  passed. 
In  that  instance  it  was  a  great  pity  that  the  reformers  fell  short  of 
all  that  they  ought  to  have  done,  and  they  will  again  have  to  go 
forward.  A  great  change  was  made  when  the  reformed  procedure 
was  adopted  by  the  states  which  adopted  it.  Still,  the  demand  for 
reform  is  greater  now  than  ever  before,  and  nothing  is  here  urged 
that  cannot  with  perfect  safety  be  done.  That  we  should  have  but 
one  system  of  rights  goes  without  saying;  that  we  can  have  but  one 
system  depends  entirely  upon  ourselves. 
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THE  MACHINERY  OF  JUSTICE: 
A  STUDY  OF  COURTS 

By  Joseph  J.  Thompson* 
I.    The  Court  Phoblem 

In  the  ceaseless  quest  for  a  means  of  administering  justice 
satisfactorily  amongst  themselves,  men  of  every  nation  have  ex- 
perimented with  numerous  and  varying  agencies. 

That  there  seems  to  be  no  one  absolutely  right  system  is  evi- 
denced by  the  fact  that  amongst  the  hundreds  of  court  systems  in 
vogue  throughout  civilization,  it  is  believed  that  there  are  no  two 
that  are  in  accord  in  the  greater  number  of  their  features. 

Whatever  the  judgment  of  the  past  was,  it  is  now  plainly  the 
conviction  of  practical  men  that  substance  as  distinguished  from 
form,  and  results  rather  than  methods  are  of  prime  importance  in 
the  administration  of  justice,  and  the  inquiry  of  today  is,  "How  can 
justice  be  arrived  at  most  easily,  speedily  and  satisfactorily?"  And, 
as  the  courts  are  the  instrumentalities  or  machinery  of  justice,  that 
inquiry  must  be  answered  in  the  organization  and  operation  of  the 
courtst 

Though  the  courts  of  diflFerent  states  and  nations  are  generally, 
especially  in  reference  to  details,  unlike,  there  are  similarities 
amongst  them  which  make  it  possible,  roughly  at  least,  to  classify 
them.  Admitting  that  the  classification  here  attempted  is  largely 
arbitrary,  but  claiming  for  it  convenience,  courts  may  be  regarded 
as :  1,  bench  courts ;  2,  bar  courts ;  3,  tmorganized  courts ;  4,  unified 
courts. 

A  brief  reference  will  indicate  the  thought  responsible  for  this 
classification. 

1.  The  courts  of  Germany  are  properly  "bench  courts."  So 
far  have  the  Germans  gone  in  the  direction  of  making  the  judge 
the  responsible  part  of  the  machinery  of  the  court  that  attorneys 
might  virtually  be  dispensed  with. 

2.  The  English  courts  have  proceeded  far  in  the  other  direc- 
tion, virtually  permitting  the  administration  of  justice  to  be  influ- 
enced by  the  standing  of  the  counsel  or  barrister. 

3.  Most  of  our  American  state  courts  are  shining  examples  of 
the  third  class,  unorganized  courts.    It  has  been  a  habit  of  legis- 

1.     Of    the    Illinois    Legislative    Reference    Bureau,    Springfield,    and 
Cpmrnissioner  for  the  Uniformity  of  Laws  in  the  Several  States. 
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latures  to  patch  up  our  court  system,  adding  a  new  court  or  con- 
ferring new   jurisdiction   whenever  a  new   subject  of   litigation 
pressed  itself  with  some  force  upon  the  community.^    These  courts 
bear  only  a  hit-and-miss  relation  to  each  other  and  are  frequently  ^ 
extremely  weak  in  themselves. 

4.  In  the  last  classification,  which  is  not  fully  expressive  of 
what  students  of  the  subject  understand  as  "efficient  courts/'  fall 
but  a  very  few  of  the  courts  of  the  world.  Examples  of  unified 
courts,  not,  of  course,  fully  developed,  are  foimd  in  the  Supreme 
Court  of  Judicature  of  England,  the  courts  of  Ontario,  of  Cali- 
fornia, and,  to  an  extent,  of  New  York,  New  Jersey,  Delaware,  and 
Michigan  under  the  new  judicature  act. 

Plainly,  a  system  of  courts  is  needed  that  will  enable  persons 
resorting  to  them  or  being  brought  into  them  to  obtain  the  highest 
form  of  justice  practicable,  with  as  little  delay  as  possible,  and  with- 
out disproportionate  burdens  either  of  eflfort  or  expense. 

To  this  end  it  seems  proper  that  both  the  bench  and  the  bar 
should  be  required  to  give  their  best  efforts  and  assume  the  whole 
responsibility  of  their  respective  positions,  and  that  the  organiza- 
tion and  procedure  be  such  as  to  eliminate  all  waste  of  time,  motion, 
energy,  and  expense. 

11.    Defects  of  the  Present  Court  System  and  Suggested 

Remedies 

(a)  Number  of  Courts.  The  courts  are  too  numerous.  Any 
system  by  which  the  citizen  may  be  required  to  apply  to  several 
different  courts  to  secure  full  and  final  adjustment  of  any  legal 
matter  is  defective. 

A  satisfactory  system  of  courts  would  enable  the  citizen  to 
apply  at  a  single  place  for  the  adjustment  of  any  law  matter  within 
his  requirements.  There  seems  to  be  no  good  reason  why  one 
court  in  any  county  could  not  care  for  any  matter  of  law  arising 
within  that  county.  The  reason  for  creating  distinct  offices  and 
departments  for  circuit,  county,  city,  and  probate  courts  is  apparent 
neither  in  the  theory  upon  which  they  are  created  nor  in  the  results 
which  they  achieve." 

2.  When  a  new  lype  of  cause  arises,  the  method  of  archaic  law  is 
to  set  up  a  new  court  *  *  ''^  in  a  time  when  unification  is  sorely  needed  we 
go  on  making  new  courts.  Intermediate  appellate  courts  are  still  being 
interposed  between  trial  and  final  review  and  municipal  courts  are  still  being 
added  at  the  bottom" :  Roscoe  Pound,  "Organization  of  Courts,"  address  to 
Minnesota  State  Bar  Association,  St.  Paul,  Aug.  20,  1914. 

3.  "The  whole  judicial  power  of  each  state  ♦  *  *  should  be  vested  in 
one  great  court,  of  which  all  tribunals  should  be  branches,  departments,  or 
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It  seems  proper  to  consider  our  circuit  court  system,  under 
which  several  counties  are  formed  into  a  district,  as  a  preliminary 
measure  applicable  only  while  single  counties  are  too  small  to  sus- 
tain or  justify  courts  of  their  own. 

The  ideal  system  under  the  present  state  of  our  population  and 
advancement  would  seem  to  be  a  single  court  for  each  county  (with 
a  saving  provision  with  respect  to  small  counties  that  might  be 
joined),  with  as  many  judges  as  shall  from  time  to  time  become 
necessary,  and  a  sufficiently  elastic  system  of  designation  or  dis- 
tribution of  the  business  to  secure  the  best  results/ 

The  constitution  should  be  so  amended  as  to  enable  the  legis- 
lature to  abolish  justices  of  the  peace  and  police  magistrates  in  any 
or  all  districts  or  counties.  The  small  litigant  deserves  just  as  good 
a  judge  as  the  large  one.  Under  the  Ontario  system  the  best  trial 
judges  are  available  for  the  trial  of  small  claims  and  suits,  and  are 
even  required  to  hold  court  at  intervals  in  outlying  villages  further 
to  facilitate  business. 

(b)  Inelastic  Forms.  The  lines  are  drawn  too  rigidly  between 
various  forms  of  actions  and  proceedings.  Any  system  of  juris- 
prudence that  prevents  a  court  from  administering  speedy  and  com- 
plete justice  is  an  impediment  to  the  administration  of  justice.  Our 
more  or  less  rigid  practice  concerning  different  forms  of  actions 
and  our  radical  distinctions  between  "law"  and  "equity"  present 
real  obstacles. 

Courts  should  have  but  one  end  in  view — ^the  doing  of  justice — 
and  to  that  end  distinctions  with  respect  to  forms  or  as  to  the  char- 
divisions.  The  business  as  well  as  the  judicial  administration  of  this  court 
should  be  thoroughly  organized  so  as  to  prevent  not  merely  waste  of  judicial 
power,  but  all  needless  clerical  work,  duplication  of  papers  and  records,  and 
the  like,  thus  obviating  expense  to  litigants  and  cost  to  the  public" :  Roscoe 
Pound  in  report  to  American  Bar  Association,  1908. 

"Still  another  form  of  waste  is  the  treatment  of  controversies  piecemeal, 
one  part  in  one  court  or  proceeding  and  part  in  another,  with  no  power  to 
refer  all  the  proceedings  to  one  court,  although  bo  h  are  set  up  to  the  same 
end. 

"For  example,  it  has  been  observed  that  in  almost  any  of  our  cities 
today,  at  one  and  the  same  time,  the  Juvenile  Court,  passing  on  the  ddinquent 
children,  a  court  of  equity,  entertaining  a  suit  for  divorce,  alimony  and  the 
custody  of  children,  a  court  of  law,  entertaining  an  action  for  necessaries 
furnished  an  abandoned  wife  by  a  grocer,  and  the  criminal  court  or  domestic 
relations  court,  in  a  prosecution  for  desertion  of  wife  and  child,  may  all 
be  dealing  piecemeal  at  the  same  time  with  different  phases  of  the  same 
difficulties  of  the  same  family.  The  remedy  lies  in  organization  of  judicial 
business." — ^Ib. 

4.  Sec  6,  art  VI,  G>nst,  California.  See  also  courts  of  Ontario, 
Delaware,  New  Jersey,  and  New  York. 

"A  court  (consisting  of  all  the  judges  in  the  county)  of  58  judges  should 
be  given  full  jurisdiction  over  every  sort  of  case  and  then  separated  for  the 
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acter  of  actions  should  be  held  lightly.  As  a  matter  of  convenience 
in  classification  it  may  be  proper  to  retain  all  or  at  least  many  of 
such  distinctions  and  to  require  that  practice  shall  conform  thereto, 
but  to  allow  a  liberal  system  of  amendments  for  that  purpose,  and 
to  empower  all  cotuts  to  grant  any  relief  that  any  party  litigant 
would  be  entitied  to  at  law  or  in  equity  or  under  any  form  of  action 
or  procedure  in  any  court  where  a  cause  may  be  pending  or  to 
which  it  might  be  transferred.' 

Flagrant  abuses  which  have  grown  out  of  the  distinction  be- 
tween law  and  equity  under  which  the  expense  of  chancery  pro- 

purely  practical  purpose  of  despatching  business  into  at  least  five  divisions." 
*  *  *  The  judges  holding  places  in  these  divisions  should  be  to  a  certain 
extent  protected  in  the  occupation  of  their  positions,  but  all  should  have 
power  to  sit  in  any  other  division  if  the  exigencies  of  business  required  it 

urn  *  *  Each  division  should  have  at  its  head  a  presiding  justice  who 
should  be  responsible  for  the  way  in  which  the  docket  for  that  division  was 
bein^  dispatched.  Over  all  there  should  be  a  sinele  executive  in  a  chief 
justice":    Kales,  in  Ilunois  Law  Review,  Oct.,  1912. 

"Effective  administration  of  justice  in  the  urban  communities  of  today 
requires  a  unification  of  the  judicial  system  whereby  the  whole  judicial 
power  of  the  state  shall  be  vested  in  one  organization  of  which  all  tribunals 
shall  be  branches  or  departments  or  divisions":  Preliminary^  report  on 
efficiency  in  the  administration  of  justice,"  by  Eliot,  Brandeis,  Storey,  Roden- 
beck,  and  Pound. 

"To  achieve  the  end  of  specialist  judges  rather  than  specialized  courts, 
the  entire  judicial  power  should  be  committed  to  one  court  This  court 
should  be  constituted  in  three  chief  branches: 

(1)  County  courts  or  municipal  courts;  (2)  a  superior  court  of  first 
instance;  and  (3)  a  single  ultimate  court  of  appeal.  The  first  should  have 
exclusive  jurisdiction  of  all  petty  causes.  There  should  not  be  a  separate 
judge  for  each  locality.  Instead  all  the  courts  with  petty  jurisdiction  should 
in  Uie  aggregate  constitute  one  court,  or  a  branch  of  the  great  court,  but 
this  branch  of  the  court  should  have  numerous  local  offices  where  papers 
may  be  filed,  and  as  many  places  for  hearing  causes  in  each  county  as  the 
exigencies  of  business  may  require.  These  should  not  be  determined  abso- 
lutely in  advance  by  legislation.  To  a  large  extent  they  should  be  left  to  the 
chief  justice,  or  to  a  committee  on  rules,  to  be  fixed  by  rules  of  court  from 
time  to  time  as  experience  indicates  where  sittings  of  the  court  may  be  had 
with  most  advantage  to  the  conduct  of  business  and  convenience  of  litigants :" 
Roscoe  Pound  before  Minnesota  State  Bar  Association. 

5.  Const  Idaho,  sec  1.  art  V;  Mont,  sec.  28,  art  VIII;  Nevada, 
sec.  14,  art.  VI;  North  Carolina,  sec  1,  art.  VI;  Miss.,  sec.  147,  art  VI. 

The  English  Judicature  Act  provides  that  any  one  of  the  courts  shall 
give  the  same  jcquitable  relief  to  any  party  as  was  formerly  available  in 
chancery,  and  that  the  courts  shall  grant  either  absolutely  or  upon  terms  all 
such  legal  or  equitable  remedies  as  the  parties-  may  appear  entitled  to  so 
that  all  matters  may  be  completely  and  finally  determined  and  multiplicity 
of  legal  proceedings  avoided. 

"One  thing  is  practicable  and  that  is  to  abolish  limitations  upon  the 
jurisdiction  of  courts,  giving  one  tribunal  power  to  adjudicate  all  cases  at 
law  or  equity.  This  does  not  result  in  a  confusion  of  court  business.  *  *  ♦ 
When  such  a  consolidation  is  made  both  legal  and  equitable  questions  and 
issues  may  properly  be  raised  in  the  same  proceeding,  and  legal  and  equitable 
rights  and  defenses  may  be  set  forth  in  the  same  pleadings  and  legal  and 
equitable  remedies  may  be  administered  through  the  same  judgment" :  Edson 
R.  Sunderland  in  Michigan  Law  Review:  ''The  Michigan  Judicature  Act" 
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ceedings  have  become  unbearable  ought  to  be  cured.  There  is  no 
reason  why  the  heavy  costs  of  litigation  in  chancery  cases  should 
be  wholly  borne  by  the  parties,  while  at  law  the  costs  are  shared 
by  the  state. 

Masters  in  chancery  should  be  judges,  or  at  least  should  pos- 
sess certain  judicial  powers,  or  there  should  be  no  masters  and  nrore 
judges,  if  necessary.* 

(c)  Rules  of  Evidence,  The  reasons  for  the  exclusion  of  evi- 
dence formerly  recognized  have  in  many  cases  ceased  to  exist  and 
the  application  of  rules  formulated  under  the  influence  of  such 
reasons  frequently  results  in  the  inability  to  get  before  the  court 
the  facts  in  a  case.  It  is  fully  as  bad  to  be  obliged  to  decide  a  case 
without  hearing  all  the  facts  therein  as  to  be  obliged  to  pass  upon  it 
with  false  or  perjured  testimony  before  the  court. 

Neither  judge  nor  jury  can  have  a  complete  understanding  of 
a  cause  without  knowing  all  the  facts  relating  thereto,  and  the  more 
complete  their  knowledge  of  the  facts,  the  better  qualified  will  they 
be  to  determine  the  cause.  The  ideal  court,  therefore,  should  not 
be  hampered  by  rules  of  evidence  that  will  prevent  the  presentation 
of  all  the  known  facts.  Such  rules  of  evidence,  for  example,  as 
prevent  persons  in  interest,  husbands,  wives,  parties  to  suits,  etc., 
from  testifying,  and  such  as  prevent  persons  interested  in  the  out- 
come of  suits  by  or  against  the  representatives  of  deceased  persons, 
should  all  be  abrogated.  Every  one  with  actual  knowledge  of  the 
facts  should  be  permitted  to  testify  thereto,  the  weight  of  the  testi- 
mony being  modified  by  self-interest  and  any  other  proper  consid- 
eration shown.^ 

(d)  Supervision.  Our  courts  at  the  present  time  are  prac- 
tically without  authoritative  supervision,  each  judge  or  each  branch 
being  virtually  a  law  unto  himself  or  itself.  The  attempt  at  securing 
uniformity  being  embodied  in  laws  deprives  the  court  system  of  all 
elasticity  and  tends  to  prevent,  retard  or  cripple  the  administration 
of  justice. 

An  authoritative  supervisory  power  over  courts,  especially  of 
inferior  jurisdiction,  should  be  lodged  somewhere  and  should  be 
effective  in  promoting  the,  administration  of  justice.®    No  depart- 

6.  See  as  to  disadvantafires  of  the  system  of  masters  in  chancery: 
"A  comparative  study  of  the  English  and  the  Cook  County  Judicial  Estab- 
lishments/' by  Albert  M,  Kales  in  Illinois  Law  Review  for  December,  1909. 

7.  Wigmore,  "Evidence,"  Vol.  I,  Sec.  578;  Vol.  II,  Sec.  1576;  Vol. 
Ill,  Sec.  2065.    • 

8.  Const.  Ark.,  sec  4,  art  VII;  Colo.,  sec.  2,  art  VI;  Iowa,  sec  4, 
art.  V;  Mich.,  sec  4,  art.  VIII;  Mo.,  sec  3,  art  VI;  Mont,  sec.  2,  art  VIII; 
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ment  of  government  can  succeed  uniformly  without  some  person 
or  place  of  final  authority.  Just  as  the  governoF  is  the  officer  of 
last  resort  in  administrative  aflFairs,  the  chief  justice,  our  highest 
court  officer  of  the  state,  could  be  ma'de  the  officer  of  final  resort 
in  all  administrative  matters  of  the  courts ;  and  as  each  separate 
department  in  the  state's  administrative  government,  though  in- 
ferior and  subordinate,  has  its  head,  so  each  court  should  have  a 
head  or  officer  of  final  resort,  who  naturally  might  be  a  chief  or 
senior  judge.  The  formulation  and  enforcement  of  rules  of  prac- 
tice and  procedure  should  be  entrusted  to  such  chief  or  senior 
judges,  together  with  such  others  associated  with  them  as  should 
seem  from  time  to  time  to  be  expedient;  and  the  law  should  pro- 
vide sufficient  leeway  that  the  rules  and  regulations  might  from 
time  to  time  be  altered  so  as  to  secure  the  best  results.* 

(e)  Appeals.  The  system  and  method  of  appeal  is  too  burden- 
some. In  order  to  secure  justice  it  is  frequently  necessary  to  appeal 
cases  simply  because  they  have  not  been  decided  upon  the  merits 
by  reason  of  an  erroneous  notion  of  an  inferior  court  with  respect 
to  practice,  procedure,  or  some  point  without  merit  in  determining 
the  justice  of  the  case.  It  is,  besides,  entirely  too  expensive  and 
too  circuitous  to  be  obliged  to  take  a  decision  of  a  single  judge  or 
justice  into  a  separate  court,  remove  the  record  and  re-try  the  case, 

A  practical  method  of  appeals  is  here  suggested.  In  counties 
where  there  are  several  judges  of  a  single  court  (the  only  present 

N.  Dak.,  sec.  86;  New  Mexico,  sec.  3,  art.  VI;  Oklahoma,  sec.  2,  art.  VII; 
S.  Dak.,  sec,  2,  art  V;  Wis.,  sec  3,  art.  VII;  Wyo.,  sec  2,  art.  V;  Mary- 
land, sec.  18,  art.  V.  See  argument  in  **A  Comparative  Study  of  the  English 
and  the  Cook  County  Judicial  Establishments,"  by  Albert  M.  Kales. 

"Some  one  high  omcial  of  the  court  should  be  charged  with  supervision 
of  the  judicial  business  of  the  whole  court,  and  he  should  be  responsible  for 
the  failure  to  utilize  the  judicial  power  of  the  commonwealth  effectively": 
Eliot.  Brandeis,  Storey,  Rodenbeck,  and  Pound,  "Preliminary  Report,  etc" 
Any  movement  for  better  organization  of  courts  should  seek  to  con- 
centrate judicial  responsibility  in  a  chief  justice  and  to  give  him  corresponding 
power.  He  should  be  an  elective  officer.  Just  as  the  lord  chancellor  in 
England,  along  with  the  ministry  of  which  he  is  a  part,  is  accountable  to 
Parliament  our  chief  justice  should  be  accountable  to  the  people  for  the*effect 
and  satisfactory  working  of  the  judicial  department":  Roscoe  Pound  before 
tiie  Minnesota  Bar  Association. 

9.  By  an  act  of  the  General  Assembly  of  Illinois  of  January  26,  1826^ 
it  was  provided:  "For  the  purpose  of  procuring  a  uniform  system  of  rules 
of  practice  at  law  and  in  chancery  in  the  different  circuit  courts  in  this  • 
state,  it  shall  be  the  duty  of  the  judges  of  the  supreme  court  to  prescribe 
such  rules  and  regulations  as  shall  be  most  conducive  to  the  correct  ad- 
ministration of  justice,  not  inconsistent  with  law.  ♦  ♦  ♦"• 

"One  of  the  fundamental  reasons  is  that  in  no  other  way  can  the  courts 
be  held  responsible  for  their  proper  functioning.  ♦  ♦  *" 

"A  notable  instance  of  the  powerful  tendency  to  rely  upon  authority 
delegated  to  expert  hands  is  afforded  by  the  Province  of  Ontario  where 
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examples  of  such  a  situation  in  this  state  being  Cook  County,  where 
we  have  a  superior,  circuit,  and  a  municipal  court  with  scYeral 
judges),  a  plan  by  which  the  decisions  of  a  single  judge  may,  in  a 
sense  at  least,  be  made  the  decision  of  the  whole  court,  seems  ad- 
visable. Such  an  arrangement  would  contemplate  trials  before  the 
single  judges,  and  unless  the  decision  be  questioned  within  thirty 
days  it  would  become  finaL  It  could  be  provided,  however,  that 
within  the  said  thirty  days  appropriate  proceedings  should  be  taken 
by  a  dissatisfied  party  to  have  the  decision  reviewed  by  a  given 
number  of  the  judges  of  the  court,  preferably  not  less  than  three, 
without  the  removal  of  the  record  or  other  formalities  to  occasitm 
extra  burdens,  and  thus  dispense  with  any  intermediate  appellate 
court.  From  the  decision  of  this  court  en  banc  an  appeal  would  go 
direct  to  the  Supreme  Court 

Were  the  courts  consolidated  there  would  be  in  every  county  a 
bench  of  more  than  three  judges,  which  would  constitute  a  court  of 
review. 

The  manifest  advantages  of  such  a  plan  would  be  realized  in 
fewer  appeals  to  the  Supreme  Court  and  in  avoiding  the  too  great 
Influence  of  the  individual  notions  of  a  judge,  or,  indeed,  sometimes 

Parliament  has  not  interfered  with  the  progress  of  procedural  development 
through  rules  of  court  over  a  period  of  thirty-five  years  and  where  an  ideal 
system  has  been  achieved" :  Herbert  Harley,  secretary,  American  Judicature 
Societv  in  Illinois  Law  Review,  May,  1916. 

"The  basic  error  into  which  New  York,  the  pioneer  in  reform  of  legal 
procedure,  has  fallen  is  in  putting  any  hope  in  die  attempt  to  regulate  the 
details  of  practice  by  statutes  alterable  by  the  legislature.  ♦  ♦  ♦  This  is  not 
at  all  work  for  the  legislature.  The  tried  and  natural  way  out  is  to  place  the 
remedy  in  the  hands  of  the  courts":  Austin  W,  Scott,  Felix  Frankfurter, 
and  Roscoe  Pound  in  New  Republic,  July,  1915. 

All  writers  are  not  agreed  upon  the  question  of  rule-making  by  the  courts. 
Kales  says,  "We  are  often  told  that  the  rules  of  practice  and  procedure 
should  be  entirely  settled  by  rules  of  court  established  by  the  judges  or  by  a 
council  of  judges.  Now  this  is  an  ideal  arrangement  as  it  exists  in  England 
by  reason  of  the  character  of  the  judiciary  and  manner  of  selection,  who 
may  well  compose  an  expert  judicial  council  for  making  or  revising  rules 
of  practice.  On  the  other  hand,  Mr.  Gilbert's  idea  of  taking  all  responsibility 
for  making  the  rules  of  practice  from  the  judges  and  then  fixing  those  rules 
in  -the  minutest  detail  by  legislative  enactment,  is  admirably  designed  to  fit 
a  judicial  organization  where  all  the  judges  are  independent;  where  they 
have  no  head  with  administrative  powers  and  no  responsibilitv ;  and  when 
there  is  a  constant  change  among  the  members  of  the  bench":  "A  com- 
parative study  of  the  English  and  of  the  Cook  County  Judicial  Establish- 
ments," Illinois  Law  Review,  December,  1909.  See,  also,  Kales^  "A  Pro- 
posed Judicature  Act  for  Cook  County,"  in  Illinois  Law  Review,  January, 
1911. 

"A  compromise  must  be  made ;  a  middle  course  must  be  found  between 
over-wide  discretion  and  over-minute  law  making":  "Report  on  Efiidency 
in  the  Administration  of  Justice,"  by  Eliot,  Brandeis,  Storey,  Rodenbeck, 
and  Pound. 
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his  personal  feelings.  It  would  also  give  to  the  decision  the  weight 
of  decision  of  the  whole  court 

In  some  of  the  states,  notably  Delaware  and  New  York,  and 
formerly  under  the  constitution  of  1818,  in  Illinois,  the  judges  are 
both  trial  and  review  judges,  holding  nisi  prius  courts  in  circuits 
or  districts  singly  and  reviewing  appeals  or  writs  of  error  en  banc. 
This  principle  is  therefore  demonstrated  to  be  workable  and  seems 
well  enough  adapted  to  such  an  arrangement  as  is  above  outlined. 
The  writer,  however,  regards  the  plan  of  mingling  the  duties  of 
trial  judges  with  those  of  a  supreme  appellate  court  as  inadvisable. 
However  much  we  may  pride  ourselves  on  the  integrity  of  our 
judiciary,  it  is  very  .hard  for  the  average  litigant  to  persuade  him- 
self that  a  member  of  the  court  who  has  tried  his  case  and  decided 
against  him  will  remain  wholly  aloof  when  the  case  comes  before 
the  higher  court,  of  which  he  is  a  member,  on  appeal. 

Instead  of  more,  it  should  be  made  less  difficult  to  appeal  to 
the  higher  courts,^®  and  the  litigant  should  have  a  complete  new 
deal,  stripped  of  every  connection  with  the  court  of  initiation. 

To  this  end,  the  value  limitation  should  be  abolished  or  ma- 
terially lowered,  and  the  cost  of  transferring  and  preparing  records 
materially  reduced.** 

It  should  be  within  the  power  of  the  Supreme  Court  or  any 
branch  thereof  to  permit  or  order  any  cause  to  be  brought  before 
it  for  review,**  and  its  decision  should  be  final,  regardless  of  errors 
or  misconceptions  in  the  lower  courts. 

If  any  evidence  or  proceeding  is  wanting  it  should  be  supplied 
in  the  Supreme  Court  without  the  necessity  of  further  action  in  any 
other  court.** 

Anticipating  that  such  provisions  would  add  greatly  to  the 
business  of  the  Supreme  Court,  the  number  of  justices  should  be 
increased,  and  the  sessions  of  the  court  should  be  held  at  points  of 
greater  convenience  to  avoid  unnecessary  loss  of  time  and  heavy 
expense. 

10.  "In  most  jurisdictions  there  is  too  much  appellate  procedure.  There 
is  no  reason  why  appellate  procedure  should  be  involved  or  technical. 
The  appeal  should  be  treated  as  a  motion  for  a  rehearing  or  for  new  trial, 
or,  for  vacation  or  modification  of  the  judgment  or  order  complained  of 
before  another  court,  and  the  procedure  should  be  as  simple  as  that  upon 
motion" :  "Preliminary  report  on  Efficiency  in  the  Administration  of  Justice" 
ky  Eliot,  Brandeis,  Storey,  Rodenbeck  and  Pound. 

11.  Const  of  Nebraska,  sec  24,  art  1. 

12.  Const  La.,  sec.  101;  Ohio,  sec  2,  art.  IV  (In  cases  of  public  or 
great  interest) ;  Calif.,  sec  4,  art  VI. 

13.  So  provided  with  reference  to  English  courts. 
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(f)  Reports.  The  reporting  system  is  neither  practical  nor 
satisfactory.  A  system  mider  which  points  of  law  passed  upon 
scores  of  times  must  be  reiterated  and  under  which  volumes  of  de- 
cisions acctunulate  with  such  rapidity  as  to  make  it  virtually  im- 
possible to  determine  what  is  the  law  on  a  given  point  should  be 
discarded. 

A  plan  by  which  several  volumes  of  decisions  are  issued  annu- 
ally, containing  re-statements  of  points  of  law  that  have  been  re- 
peated hundreds  of  times  before  but  which  must  be  paid  for, 
treasured  up,  and  reckoned  with  in  all  succeeding  practice,  cannot 
help  but  be  imsatisfactory.  A  system  should  be  devised  for  a  uni- 
form digest  of  the  decisions.^^  to  be  published  at  the  expense  of  the 
state,  just  as  any  other  public  document,^'  and  capable  of  eaisy 
cumulation  from  year  to  year. 

(g)  Selection,  Tenure  and  Compensation  of  Judges.  The 
system  of  selecting  and  the  terms  under  which  judges  hold  are 
among  the  gravest  defects  of  the  judicial  system  of  Illinois.  Our 
plan  of  selection  makes  it  possible  that  judges  may  be  the  creatures 
of  sinister  influence;  that  second  or  lower-rate  lawyers  may  be 
selected  as  judges;  and  that  the  best  judicial  timber  may  be  dis- 
carded or  so  illy  provided  for  as  to  compel  their  retirement  or 
render  them  inpecunious. 

It  is  conceded  on  all  hands  that  our  manner  of  selection  of 
judges,  their  tenure  of  office,  and,  to  some  extent,  the  amount  of 
compensation  are  unsatisfactory.  Capable  judges  arc  first  con- 
sideration in  our  courts,  and  conditions  of  selection,  tenure,  and 
salary  should  be  such  as  to  invite  capable  lawyers  to  judicial  office. 
The  weight  of  opinion  amongst  lawyers  who  have  studied  the 
subject  is  perhaps  in  favor  of  the  appointment  of  judges  through 
some  system  of  judicial  recommendaticm  rather  than  their  popular 
election.^*    Such  a  course  with  us  is  out  of  the  question  under  the 

14.  Court's  syllabus:  W.  Va.,  sec  5.  art  VIII;  Utah,  sec  .6.  art  VIIL 
VIII. 

15.  Const  Mo.,  sec.  43  and  44,  art.  VI.  An  act  of  Mar.  31,  1819,  of 
the  G.  A.  of  Illinois  provided  that  **when  the  supreme  court  deemed  it 
expedient  to  have  its  opinions  published,  they  shall  cause  them  to  be  de- 
livered to  the  public  printer  to  publish  and  distributed  the  same  as  the  laws 
of  the  state;"  and  by  an  act  in  force  Feb.  14,  1831,  the  price  for  printing 
supreme  court  reports  was  fixed  at  $3.00  per  volume,  and  the  method  of 
distribution  was  prescribed. 

16.  "The  nearest  approximation  to  the  application  of  such  a  principle 
(selection  by  judicial  power)  that  we  could  effect  in  this  state  (Illinois)  or 
this  county  (Cook)  would  be  the  conferring  of  the  power  of  appointing 
judges  (to  hold  office  during  good  behavior)  upon  a  chief  justice  of  die  state 
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terms  of  the  present  constitution,  and  it  is  doubtful  if  consent  can 
be  obtained  at  any  time  within  the  near  future  for  the  selection  of 
judges  by  any  other  means  than  popular  election.  Judges  should 
not,  however,  be  required  to  seek  re-election  again  aiid  again  in 
order  to  maintain  their  position  upon  the  bench.  A  plan  might 
be  beneficial,  by  which  after  a  judge  were  elected  once  and  served 
a  term  with  sufficient  satisfaction  to  merit  and  receive  re-election, 
he  would  then  hold  during  good  behavior  until  the  fixed  age  for 
retiring.  Such  a  plan  might  be  applied  to  both  trial  and  Supreme 
Court  judges. 

The  matter  of  compensation  would  present  less  difficulty  if  a 
reasonable  system  of  retirement  were  in  vogue.  A  suitable  pro- 
vision for  the  retirement  of  judges  after  having  served  fifteen 
years,  if  seventy  years  of  age,  with  full  pay  during  the  rest  of 
their  lives  would  remove  the  cause  of  worry  for  the  future  and 
the  temptations  sometimes  incident  thereto.*^ 

(h)  Clerks.  There  should  be  but  one  clerk  for  all  the  various 
branches  of  courts  in  a  county,  who  should  be  appointed  and  subject 
to  removal  and  discipline  by  the  court." 

or  the  judicial  head  of  Cook  County,  such  judicial  head  to  be  elected  periodi- 
cally as  a  state  or  county  officer^' :  Albert  if.  Kales  in  Illinois  Law  Review, 
Dec.,  1909. 

"In  what  may  be  styled  fairly  the  classical  period  of  American  law  the 
bench  was  for  a  greater  portion  of  the  time  appointive,  or  if  elective,  elected 
by  the  legislature  and  tenure  was  assured  for  life.  *  *  *  The  constructive 
work  in  American  law,  the  adaptation  of  English  case  law  and  English 
statutes  to  the  needs  of  a  new  country  and  the  shaping  of  them  into  an 
American  common  law  was  done  by  appointed  judges  while  most  of  the 
technicality  of  procedure,  mechanical  jurisprudence  and  narrow  adherence 
to  eighteenth  century  absolute  ideas  of  which  the  public  now  complains  is 
the  woric  of  elected  judges.  The  illiberal  decisions  of  the  last  quarter  of  the 
nineteenth  century  to  which  objection  is  made  today  were  almost  wholly  the 
work  of  popularly  elected  judges  with  short  tenure.  Moreover,  where  today 
we  have  appointive  courts  these  courts  in  conservative  communities  have 
been  liberal  on  questions  of  constitutional  construction,  where  elective  judges, 
holding  for  short  terms,  have  been  strict  and  reactionary.  For  illustration, 
one  may  compare  the  decisions  of  the  Supreme  Court  of  the  United  States 
and  of  the  Supreme  Judicial  Court  of  Massachusetts  on  the  subject  of 
liberty  of  contract  with  those  of  the  Supreme  Court  of  Illinois,  and  of 
Missouri":  citing  other  instances  also:  "Preliminary  report  on  Efficiency  in 
the  Administration  of  Justice"  by  Eliot,  Brandeis,  Storey,  Rodenback  and 
Pound. 

17.  Retired  at  70.  Conn„  art  V,  sec  3:  N.  H.,  art  II.  sec  77;  New 
York,  art.  VI,  sec  12;  the  Constitution  of  La.  provides  for  retirement  on 
full  pay  after  75  if  the  judge  has  served  15  years :  sec  86  Const.  All  United 
States  judges  may  retire  on  full  pay  after  70  years  of  age  after  serving  ten 
years:  sec.  260,  Judicial  Code. 

la  Const  New  Mexico,  sec  9.  art  VI;  Ark.,  sec  7,  art.  VII;  Calif., 
sec  21,  art  VI;  Florida,  sec.  7,  art.  V;  Idaho,  sec  15,  art  V;  La.,  sec  88; 
Mich.,  sec  6,  art  VII;  Mo.,  sec  39.  art  VI;  N.  C,  sec  15.  art  IV;  S.  C, 
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III.    Amendments  to  the  Constitution  to  Psovide  a  Satis- 
factory OXGANIZATION  OF  THE  COURTS. 

The  following  amendments  to  article  VI  of  the  constitution 
would  facilitate  the  tmificatibn  of  the  courts : 

(a)  Amend  Section  1  to  read  as  follows:** 

Sec.  1.  The  judicial  powers,  except  as  in  this  article  is  other- 
wise provided,  shall  be  vested  in  one  supreme  court,  circuit  courts, 
county  courts,  justices  of  the  peace,  police  magistrates,  and  in  such 
other  courts  as  may  be  created  by  law,  Provuled,  thai  the  general 
assembly  may  provide  for  consolidating  all  or  any  number  of  the 
courts  inferior  to  the  supreme  court  under  one  designXition  and  or- 
ganization throughout  the  entire  state  or  in  any  circuit  now  existing 
or  to  be  created  according  to  law,  or  in  any  county  or  other  division, 
and  for  the  appointment  by  the  courts  of  masters  in  chancery  and 
commissioners  with  such  judicial  and  other  powers  as  shall  be 
deemed  expedient  and  of  clerks  and  other  employes  for  any  or  aU 
courts.  And  provided,  also,  that  the  general  assembly  may  abolish 
justices  of  the  feace  in  any  or  all  counties  or  any  part  of  a  county 
and  police  magistrates  in  any  or  all  cities  and  villages. 

(b)  Amend  Section  2  to  read  as  follows : 

Sec.  2.  The  supreme  court  shall  consist  of  not  less  than  seven 
nor  more  than  twelve  judges  and  shall  have  original  and  exclusive 
jurisdiction  in  causes  relating  to  the  disbursement  of  state  revenues 
through  the  state  treasury  and  original  jurisdiction  in  all  other 
revenue  matters  and  in  mandamus  and  habeas  corpus,  and  appellate 
jurisdiction  in  all  other  cases.  The  supreme  court  may  sit  in  divi- 
sions, with  not  less  than  three  judges  sitting  in  each  division  at  such 
places  and  times  as  shall  be  fixed  by  law  or  by  rule  or  direction  of 
the  court.  When  sitting  either  as  a  unit  or  in  divisions,  a  majority 
shall  constitute  a  quorum  and  the  concurrence  of  a  majority,  shall 
be  necessary  to  a  decision.  The  decision  of  any  division  shall  be 
final  unless  taken  by  certiorari  to  the  entire  court  in  accordance  with 
rules  to  be  adopted  by  the  suprente  court,  all  the  judges  sitting  for 
the  consideration  of  such  rules.  The  supreme  court  shall  have 
power  to  determine  by  rules  or  orders  what  causes  and  proceedings 
shall  be  assigned  to  the  various  divisions  of  the  court  and  the  nature 
thereof,  and  the  chief  justice  may  designate  what  judges  shall  sit  in 
each  division,  and  may,  for  the  purpose  of  expediting  business^ 

sec.  7.  art.  V;  Texas,  sec.  3,  art.  V;  Utah,  sec  14,  art  VIII;  Wis.,  sec.  12, 
art.  VIT. 

Appointed  by  judges :  Ala.,  164,  VI ;  Ariz.,  17,  VI ;  Colo.,  9,  VI ;  Kansas, 
4,  III;  N.  D.,  92,  IV;  12  V;  Tenn.,  13,  VI. 

See  also,  Kales,  "A  Proposed  Judicature  Act  for  Cook  County,"  Illinois 
Law  Review,  January,  1911. 

"Above  all,  the  court  should  be  given  control  of  the  clerical  and  ad- 
ministrative force  through  a  chief  clerk,  responsible  to  the  court  for  the 
conduct  of  that  part  of  the  work":  "Report,  etc.,"  by  Eliot,  Brandeis, 
Storev,  Fodenbeck,  and  Pound. 

19.    New  matter  in  italics. 
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assign  any  judge  of  the  supreme  court  to  any  division,  or  when,  in 
his  judgment,  it  shall  be  necessary,  he  may  designate  any  judge  of 
the  circuit  court  to  sit  in  any  division  of  the  supreme  court. 

(c)  Amend  Section  6  so  as  to  read  as  follows : 

Sec.  6.  The  term  of  office  of  judges  of  the  supreme  court  shall 
be  nine  years  and  if  any  judge  shall  have  served  to  the  end  of  the 
term  for  which  he  was  elected  (either  a  full  term  or  to  fill  a 
vacancy),  and  shall  be  re-elected,  he  shall  hold  office  during  good 
behavior,  provided  that  he  may  retire  after  having  served  fifteen 
years,  if  seventy  years  of  age,  with  full  pay  during  the  rest  of  his 
life,  and  provided,  also,  that  all  judges  shall  be  retired  upon  reach- 
ing seventy-five  years  and  if  they  have  served  for  fifteen  years 
either  continuously  or  at  intervals,  they  shall  be  entitled  to  receive 
full  pay  at  the  rate  provided  for  by  law  at  the  time  of  reaching 
seventy-five  years  of  age.  On  the  first  Monday  in  June  of  the  year 
in  which  the  term  of  any  of  the  judges  in  office  expires,  there  shall 
be  an  election  for  the  successor  or  successors  of  such  judge  or  judges 
in  the  respective  districts  wherein  the  term  of  such  judge  or  judges 
shall  expire.  The  chief  justice  shall  be  elected  from  the  state  at  large 
at  such  time  as  shall  be  provided  by  law,  shall  hold  his  office  for 
such  term  not  less  than  six  years  as  may  be  fixed  by  law,  shall  b^ 
eligible  to  re-election,  but  shall  not  serve  as  chief  justice  for  more 
than  twenty-four  years,  nor  after  reaching  the  age  of  seventy-five. 
Any  judge  who  has  been  twice  elected  either  as  chief  justice  or 
associate  judge  of  the  supreme  court,  if  not  re-elected  as  chief 
justice  and  not  eligible  to  retirement  shall  continue  as  an  associate 
judge  during  good  behavior  and  until  retirement.  Any  person  hav- 
ifig  been  elected  a  chief  justice  and  having  been  twice  elected  to 
the  supreme  court  either  as  an  associate  judge  or  chief  justice,  and 
having  served  the  terms  for  which  he  was  elected,  (whether  full  terms 
or  to  fill  a  vacancy  or  vacancies),  may  retire  at  seventy  years  of 
age  or  at  the  end  of  the  term  nearest  the  time  when  he  shall  be 
seventy  years  of  age  and  receive  full  pay  at  the  rate  payable  at  such 
time  for  the  remainder  of  his  natural  life. 

The  general  assembly  may  confer  upon  the  chief  justice  such 
supervisory  power  over  the  supreme  court  and  all  courts  inferior 
thereto  as  shall  be  deemed  expedient  and  may  provide  that  any  or 
all  of  the  judges  of  the  supreme  court  or  of  any  inferior  court  may 
be  appointed  by  the  governor  on  the  recommendation  of  the  chief 
justice,  or  of  a  council  of  judges  instead  of  being  elected,  and  may 
fix  the  terms  for  which  judges  shall  be  appointed,  which  may  be 
during  good  behavior  or  for  a  definite  term,  provided  that  no  person 
shall  be  eligible  to  serve  as  a  judge  of  any  court  after  having  reached 
the  age  of  seventy-five. 

(d)  Amend  Section  11  to  read  as  follows: 

Sec.  11.  Inferior  appellate  courts  of  uniform  organization  and 
jurisdiction  may  be  created  in  districts  formed  for  that  purpose,  to 
which  such  appeals  and  writs  of  error,  as  the  general  assembly  may 
provide,  may  be  prosecuted  from  circuit  and  other  courts  and  from 
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which  appeals  and  writs  of  error  shall  lie  to  the  supreme  court,  in 
all  criminal  cases,  and  in  cases  in  which  a  franchise  or  freehold,  or 
the  validity  of  a  statute  is  involved  and  in  such  other  cases  as  may 
be  provided  by  law.  Provided  that  the  supreme  court  may  order 
any  cause  pending  and  determined  in  any  court  to  he  submitted  to  any 
branch  or  the  entire  supreme  court  for  review  at  any  time  within 
six  months  after  a  final  decision.  Such  appellate  courts  shall  be 
held  by  such  number  of  judges  of  the  circuit  courts,  and  at  such 
times  and  places,  and  in  such  manner  as  may  be  provided  by  law ; 
but  no  judge  shall  sit  in  review  upon  cases  decided  by  him ;  nor  shall 
said  judges  receive  any  additional  compensation  for  such  services. 
Provided  that  the  general  assembly  may  provide  by  law  for  a  review 
of  decisions  made  by  a  single  judge  or  a  single  judge  and  jury  in 
any  circuit,  district,  county  or  city  where  there  are  three  or  more 
judges  of  any  court,  by  the  whole  court,  or  by  any  number  of 
judges  thereof,  not  less  than  three,  instead  of  by  such  inferior 
appellate  court  and  without  removal  of  the  record  or  other  formali- 
ties in  respect  to  such  decision,  and  from  the  decision  of  such  court 
of  review,  appeals,  writs  of  error  or  proceedings  in  certiorari,  shall 
he  to  the  supreme  court,  under  such  regulations  as  are  now  or  as 
shall  hereafter  be  provided  by  law. 

(e)    Amend  Section  12  to  read  as  follows : 

Sec.  12.  The  circuit  courts,  or  any  court  into  which  the  cir- 
cuit courts  shall  be  merged,  shall  have  original  jurisdiction  of  all 
causes  not  excepted  in  this  constitution,  and  such  appellate  jurisdic- 
tion as  is  or  may  be  provided  by  law,  and  in  the  administration  of 
justice  shall  recognise  any  right  or  grant  any  relief  to  which  any 
person  may  be  entitled  in  law  or  equity,  regardless  of  the  form  or 
character  of  the  proceedings.  The  circuit  courts,  or  any  court  into 
which  it  may  be  merged  or  of  which  it  may  form  a  constituent  part, 
shall  have  power  to  make  such  uniform  rules  and  regulations  con- 
cerning practice  and  procedure  and  to  alter  the  same  as  shall  be 
deemed  expedient.  In  the  absence  of  any  such  rule  or  regulation 
by  said  courts  upon  a  particular  point  of  practice  or  procedure,  the 
provisions  of  the  general  laws  relating  thereto,  if  there  be  any,  shall 
govern,  and  if  there  be  neither  a  rule  by  the  court  nor  a  provision 
of  the  statute  applicable  thereto,  the  court  shall  determine  the  proper 
practice  or  procedure,  but  the  decision  of  the  court  thereon  may  be 
reviewed  as  other  questions  of  law.  The  circuit  court  shall  hold 
two  or  more  terms  each  year  in  every  county.  The  terms  of  office  of 
the  judges  of  the  circuit  court  shall  be  nine  years  and  if  any  judge 
shall  have  served  to  the  end  of  the  term  for  which  he  was  elected 
(either  a  full  term  or  to  fill  a  vacancy),  and  shall  be  re-elected,  he 
shall  hold  the  office  during  good  behavior,  provided  that  he  may 
retire  after  having  served  fifteen  years,  if  seventy  years  of  age, 
with  full  pay  during  the  rest  of  his  life ;  and  provided,  also,  that  all 
judges  shall  be  retired  upon  reaching  seventy-five  years  of  age,  and 
if  they  have  served  for  fifteen  years,  they  shall  be  entitled  to  receive 
full  pay  at  the  rate  provided  by  law,  at  the  time  of  reaching  seventy- 
five  years  of  age. 


Digitized  by 


Google 


ILLINOIS     LAW    REVIEW 

PmhUsksd  monikly  {Mtctpt  in  Jmly,  August,  and  Sspttmber)  Vy  tlu 
Nortkmtstem  UntMrtUy  Pr$ss 
Nftthaa  WnUam  If aeCheia^yt  Prnidtni  and  Trtasurtr 

IVederio  B.  CtomHty,  Surttary  and  Businut  Manmttr 

•3.00  PER  YEAR  40  CENTS    PER  NUMEER 

EDITOR-IN-CHIEF 
Albert  Kocourek 

BOARD  OF  MANAGING  EDITORS 
George  P.  Costigan,  Jr.  Henry  C.  Hall  Robert  W.  Millar 

FkEDERic  B.  Crossley  Albert  Kocourek  Henry  Schofield 

Charles  B.  Elder  Nathan  Willlam  MacChesnby  John  H.  WiGM(»tE 

ASSOCIATE  EDITORS 
Of  the  Faculty  and  Bar 
Edwin  C.  Austin  Willlam  H.  Haight       Charles  G.  Little 

Cecil  Barnes  William  B.  Hale  Elmer  M.  Liessmann 

Howard  F.  Bishop  Herbert  Harley  Albert  S.  Long 

Louis  G.  Caldwell  Ralph  R.  Ha wx hurst    Harris  C.  Lutkin 

Mitchell  D.  FoLLANSBEE    Richard  Y.  Hoffman     Stanley  Rich 
James  J.  Forstall  Charles  C.  Hyde  Theodore  Schmidt 

Louis  M.  Greeley  William  D.  Kerr  Ira  E.  Westbrook 

Ex'Officio,  R.  Allan  Stephens,  Secretary  Illinois  State  Bar  Association 

Of  the  Students 

John  L.  Turnbull  Vincent  F.  Hiebsch  Arthur  R.  Hall 

Maurice  S.  Breyer  Frank  G.  Marshall  Owen  L.  Coon 

Harvey  J.  Carson  Paul  K  Price  Robert  N.  T.  Golding 

Henry  M.  Eraser  Samuel  Segal  Lyman  W.  Sherwood 

In  order  to  insure  freedom  of  utterance  in  the  columns  of  this 
Review,  the  editorial  board  oj  a  whole  assumes  no  responsibility  for 
sentiments  expressed  in  its  pages.  All  matters,  including  editorials 
and  comments  on  cases,  are  signed  by  the  initials  or  the  full  names 
of  the  writers. 

EDITORIAL  NOTE 


The  eighth  annual  meeting  of  the  American  Institute  of  Crim- 
inal Law  and  Criminology  was  held  at  Chicago,  August  29,  1916. 
There  were  three  sessions  and  all  were  well  attended.  Vice  Presi- 
dent Hampton  L.  Carson,  former  attorney-general  of  Pennsylvania, 
presided.  Mr.  Carson,  upon  taking  the  chair,  delivered  an  eulogy 
tipon  the  high  character  and  ability  of  Judge  Robert  Ralston  of 
Philadelphia,  former  president  of  the  Institute,  who  died  last 
January. 
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Dean  John  H.  Wigmore,  of  Northwestern  University  Law 
School,  introduced  Attorney-General  Lucey  of  the  State  of  Illinois, 
who  spoke  upon  the  growing  need  for  institutions  in  Illinois  and 
other  states  for  the  insane.  His  most  amazing  statement  was  the 
fact  that  in  Illinois  the  number  of  inmates  in  the  state  charitable, 
penal  and  reform  institutions  had  been  increasing  at  the  rate  of 
100  per  cent  every  four  years  for  the  last  decade.  He  dwelt  upon 
the  cosmopolitan  nature  of  the  population  of  Illinois,  and  called  at- 
tention to  the  condition  of  living,  and  the  nervous  strain  under 
which  the  weak  do  not  seem  to  survive  in  the  business  world  today. 
He  suggested  that  lack  of  recreation  was  one  of  the  causes  for  this 
appalling  increase.  He  suggested  that  this  problem  be  studied  by 
the  Institute,  and  some  effort  be  made  to  ameliorate  present  con- 
ditions. 

The  Society  of  Military  Law,  a  section  of  the  Institute,  held 
a  special  meeting  on  August  30,  1916,  in  Chicago. 

A  number  of  committee  reports  were  read,  one  of  the  most  im- 
portant being  presented  by  Chairman  Edwin  R.  Keedy  of  the  com- 
mittee on  "Insanity  and  Criminal  Responsibility."  This  report  was 
a  review  of  the  work  covered  by  the  committee  since  its  creation  in 
Washington,  in  1910.  Attention  was  called  to  the  tentative  draft 
of  the  bill  proposed  in  1911,  which  was  subsequently  amended,  and 
the  committee  asked  and  secured  the  approval  of  the  Institute,  on 
the  following  draft : 

"Sec.  1.  No  person,  suffering  from  mental  disease,  shall  hereafter 
be  convicted  of  any  criminal  charge,  when  at  the  time  of  the  act  or 
omission  alleged  against  him,  he  did  not  have,  by  reason  of  such  mental 
disease,  the  particular  state  of  mind  which  must  accompany  such  act 
or  omission  in  order  to  constitute  the  crime  charged. 

"Sec.  2.  When  in  any  indictment  or  information  any  act  or  omis- 
sion is  charged  against  any  person  as  an  offense,  and  it  is  given  in 
evidence  on  the  trial  of  such  person  for  that  offense  that  he  was 
mentally  diseased  at  the  time  when  he  did  the  act  or  made  the  omis- 
sion charged,  then  if  the  jury  before  whom  such  person  is  .tried  con- 
cludes that  he  did  the  act  or  made  the  omisssion  charged,  but  by  rea- 
son of  his  mental  disease  was  not  responsible  according  to  the  pre- 
ceding section,  then  the  jury  shall  return  a  special  verdict  that  the 
accused  did  the  act  or  made  the  omission  charged  against  him  but 
was  not  at  the  time  legally  responsible,  by  reason  of  his  mental  dis- 
ease. 

Sec.  3.  When  such  special  verdict  is  found,  the  court  shall  re- 
mand the  prisoner  ito  the  custody  of  (the  proper  officer)  and  shall 
immediately  order  an  inquisition  by  (the  proper  persons)  to  determine 
whether  the  prisoner  is  at  that  time  suffering  from  a  mental  disease 
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so  as  to  be  a  menace  to  the  public  safety.  If  the  members  of  the 
inquisition  find  that  such  person  is  mentally  diseased  as  aforesaid,  then 
the  Judge  shall  order  that  such  person  be  committed  to  the  state  hos- 
pital for  the  insane,  to  be  confined  there  until  he  shall  have  so  far 
recovered  from  such  mental  disease  as  to  be  no  longer  a  menace  to 
the  public  safety.  If  they  find  that  the  prisoner  is  not  su£Eering  from 
mental  disease  as  aforesaid,  then  he  shall  be  immediately  discharged 
from  custody." 

The  committee  also  called  attention  to  the  draft  which  was  sub- 
mitted in  1914,  of  a  bill  which  at  that  time  had  been  unanimously 
approved  relative  to:  (a)  summoning  of  witnesses  to  court;  (b) 
examination  of  an  accused  by  state's  witnesses;  (c)  commitment 
to  hospital  for  observation;  (d)  written  report  by  witnesses;  and 
(e)  consultation  of  witnesses. 

This  bill  had  been  approved  by  the  conference  on  Medical 
Legislation  of  the  American  Medical  Association,  and,  with  the 
exception  of  the  third  section,  by  the  committee  on  Jurisprudence 
and  Law  Reform  of  the  American  Bar  Association.  The  bill  as 
approved  by  the  Institute  was  introduced  in  the  legislatures  of  sev- 
eral states,  although  it  did  not  pass  any  of  them.  After  careful 
re-examination,  it  was  decided  that  the  bill  was  too  comprehensive, 
and  that  it  should  be  consolidated  and  amended.  The  committee 
therefore  presented  a  new  bill  which,  after  considerable  discussion, 
was  approved  by  the  Institute,  as  follows: 

Sec  1.  SUMMONING  OF  WITNESSES  BY  COURT:  When- 
ever in  the  trial  of  a  criminal  case  the  issue  of  insanity  on  the  part  of 
the  defendant  is  raised,  the  judge  of  the  trial  court  may  call  one  or 
more  disinterested  qualified  experts,  not  exceeding  three,  to  testify  at 
the  trial,  and  if  the  judge  does  so,  he  shall  notify  counsel  of  the  wit- 
nesses so  called,  giving  their  names  and  addresses.  Upon  the  trial 
of  the  case,  the  witnesses  called  by  the  court  may  be  examined  regard- 
ing their  qualifications  and  their  testimony  by  counsel  for  the  prose- 
cution and  defense.  Such  calling  of  witnesses  by  the  court  shall  not 
preclude  the  prosecution  or  defense  from  calling  other  expert  wit- 
nesses at  the  trial.  The  witnesses  called  by  the  judge  shall  be  allowed 
such  fees  as  in  the  discretion  of  the  judge  seem  just  and  reasonable^ 
having  regard  to  the  services  performed  by  the  witnesses.  The  fees  so 
allowed  shall  be  paid  by  the  county  where  the  indictment  was  found. 

2.  WRITTEN  REPORT  BY  WITNESSES:  When  the  issue 
of  insanity  has  been  raised  in  a  criminal  case,  each  expert  witness, 
who  has  examined  or  observed  the  defendant,  may  prepare  a  written 
report  regarding  the  mental  condition  of  the  defendant  based'  upon 
such  examination  or  observation,  and  such  report  may  be  read  by  the 
witness  at  the  trial  after  being  duly  sworn.  The  written  report  pre- 
pared by  the  witness  shall  be  submitted  by  him  to  counsel  for  either 
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party  before  being  read  to  the  jury,  if  request  for  this  is  made  to  die 
court  by  counsel.  If  the  witness  presenting  the  report  was  called  by 
the  prosecution  or  defense,  he  may  be  cross-examined  regarding  his 
report  by  counsel  for  the  other  party.  If  the  witness  was  called  by 
the  court,  he  may  be  examined  regarding  his  report  by  counsel  for  the 
prosecution  and  defense. 

The  report  on  "Crime  and  Immigration",  together  with  a  re- 
port on  "Sterilization  of  Criminals",  were  presented  and  discussed, 
but  no  definite  action  was  taken. 

Chairman  Edward  Lindsey,  of  Pennsylvania,  presented  the 
report  on  "Indeterminate  Sentence,  Release  on  Parole  and  Par- 
don." This  compiled  to  date  the  statutes  enacted  since  the  1915 
meeting. 

A  very  interesting  and  valuaUe  feature  of  the  meeting  was 
the  annual  address  by  Hon.  Robert  O.  Harris,  of  Massachusetts, 
on  the  subject  "Probation — ^Its  Relation  to  Social  Welfare."  He 
discussed  the  intricate  difficulties  presented  to  the  probation  offi- 
cer in  trying  to  reach  the  human  'side  of  the  derelict  who  is  to  be 
reclaimed.  When  he  concluded,  Joel  D.  Hunter,  chief  probation 
officer  of  the  Municipal  Court  of  Chicago,  spoke  on  his  impres- 
sions of  the  Chicago  side  of  the  problems  presented.  Among  other 
things  he  said: 

"We  are  trying  to  work  out  some  of  these  suggestions  here.  Our 
system  has  been  to  keep  as  many  cases  out  of  court  as  possible.  My 
work  has  been  confined  chiefly  to  the  Juvenile  Court  We  try  to  find 
out  the  reason  for  a  child's  wrong-doing.  We  investigate  its  environ- 
ment, and  try  to  find  its  place  in  the  community.  The  probation  officers 
have  a  definite  place  in  the  community  in  solving  these  problems. 
Their  work  cannot  be  done  by  any  other  branch  of  social  service. 
They  try  to  find  out  what  the  trouble  is,  and  then  to  correct  it  A 
real  agency  for  usefulness  can  thus  be  established  which  will  help 
solve  the  problem  of  reforming  boys  and  girls." 

Support  was  pledged  for  the  establishment  of  state  branches 
during  the  coming  year,  in  Oklahoma,  Kansas,  and  California. 
New  officers  were  elected  as  follows :  President :  John  P.  Briscoe, 
Judge  of  the  Maryland  Court  of  Appeals,  Annapolis,  Maryland; 
Vice  Presidents:  Harry  Olson  (Chief  Justice  Municipal  Court, 
Chicago,  111.),  Hampton  L.  Carson  (former  attorney-general  of 
Pennsylvania,  Philadelphia,  Pa.),  Thomas  Mott  Osborne  (warden 
Sing  Sing  prison,  Ossining,  N.  Y.),  Robert  O.  Harris  (former 
member  of  Cong^^ess,  Boston,  Mass.),  Walton  J.  Wood  (Public 
Defender,   Los  Angeles,   Cal.) ;     Secretary:     Edwin   M.  Abbott 
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(former  chairman  of  the  Pennsylvania  Commission  on  the  Revision 
of  Penal  Laws,  Land  Title  Building,  Philadelphia);  Treasurer: 
Bronson  Winthrop  (32  Liberty  street,  New  York  City)  ;  Executive 
Board — for  term  expiring  1919:  Louis  N.  Robinson  (Professor  of 
Sociology,  Swarthmore  College,  Swarthmore,  Pa.),  Joel  D.  Hunter 
(Chief  Probation  Officer,  Juvenile  Court,  Chicago,  111.),  Chester 
G.  Vernier  (professor  of  law,  Stanford  University,  Palo  Alto,  Cal.), 
Bernard  Glueck  (M.  D.,  director  of  Psychiatric  Clinic,  Sing  Sing 
Prison,  Ossining,  N.  Y.). 

Edwin  M.  Abbott. 
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THE  BETHANY  TELEPHONE  CASE. 
To  THE  Editor  of  The  Illinois  Law  Review  : 

On  page  281  of  the  November  issue  of  The  Review  is  a  criti- 
cism of  the  opinion  in  the  Bethany  Telephone  Case,  270  111.  183. 
The  gist  of  the  criticism  (page  282)  is: 

"The  objection  to  the  rule  of  the  Bethany  case  is  that  it  invites  abuse 
and  places  the  determination  of  whether  a  business  is  public  or  not  on  a 
wholly  artificial  basis.  It  is  like  accepting  the  declaration  of  innocence  of 
the  indicted  man  as  proof  in  a  criminal  prosecution  instead  of  the  testi- 
mony of  the  eye-witnesses  of  the  crime.  If  the  business  conducted  is  in 
fact  public  it  should  be  so  treated,  although  the  company  has  exceeded  its 
charter  powers." 

As  one  of  the  counsel  in  the  case  supra,  I  will  be  pardoned  for 
a  brief  reply,  necessary  to  refute  the  above  criticism. 

The  Bethany  Company  secured  a  charter,  but  had  transacted  no 
business  whatever  when  the  Board  of  Public  Utilities,  at  the  in- 
stance of  another  telephone  concern  (thinking  the  Mutual  Company 
had  as  its  members  some  of  the  subscribers  of  the  old  concern), 
sought  to  enjoin  the  Mutual  Company  from  erecting  telephone  poles, 
etc.  Before  the  Supreme  Court  could  have  upheld  the  restraining 
order  issued  by  the  Utilities  Commission  it  would  be  necessary  to 
presume  in  advance  that  the  Mutual  Telephone  Company  would 
violate  its  charter,  and  the  law  of  the  state.  In  other  words,  that 
a  corporation,  expecting  to  engage  in  interstate  conmierce  should 
be  prosecuted  or  penalized  before  it  begun  business,  is  the  theory  of 
the  critic,  for  the  reason  that  such  corporation  might  in  the  future 
violate  the  anti-trust  act.    This  is  the  logie  of  the  critic. 
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In  the  Bethany  case,  supra,  there  was  no  "eye-witness  of  the 
crime,"  because  no  crime  was  committed  or  wrong  done.  Neither 
was  there  any  evidence  in  the  case  remotely  tending  to  prove  that 
any  wrong  was  contemplated.  Would  our  critic  have  the  Supreme 
Court  guess  in  advance  that  the  "indicted  man"  was  guilty?  Fur- 
thermore, at  this  writing,  the  Bethany  Company  has  been  in  opera- 
tion for  some  time  and  has  violated  no  statute.  The  proposition, 
I  may  say  in  passing,  that  a  private  corporation  (as  the  complain- 
ing telephone  company  in  the  case  supra)  can  compel  the  citizens 
of  a  community  to  patronize  it  (or  have  no  telephone  service),  ir- 
respective of  their  wishes  in  the  matter  or  the  character  of  the  serv- 
ice given,  and  restrain  the  inherent  rights  of  the  citizens  to  con- 
struct their  own  telephone  plant  for  their  own  mutual  use  and  bene- 
fit and  not  for  general  public  service,  would  be  so  unfair,  unreason- 
able, 2Lnd  tyrannical,  that  it  would  not  appeal  to  the  conscience  of 
the  Utilities  Board  or  of  any  court.  When  rightly  understood  upon 
the  facts  before  the  court,  the  Bethany  Telephone  Case  was  decided 
correctly ;  the  decision  is  manifestly  just  and  is  in  harmony  with  all 
the  better  considered  cases,  as  is  abundantly  shown  by  our  briefs 
filed  in  that  case  when  heard  by  the  Supreme  Court  The  critic  has 
assumed  matters  not  proven,  and,  his  premises  being  founded  on 
speculation  rather  than  fact,  his  "logic"  is  untenable. 

John  R.  Fitzgerald. 

[The  purpose  of  the  Bethany  association  is :  "to  be  for  the  pri- 
vate use  of  the  members  of  said  association  only,  for  the  purpose  of 
telephonic  communication  between  them  for  their  private  and  com- 
munity interests,"  and  not  for  profit.  The  language  is  that  of  the 
articles  of  incorporation,  as  quoted  by  the  Supreme  Court.  The 
public  utilities  law  necessarily  distinguishes  between  "puMic"  tele- 
phone enterprises  and  "private  enterprises."  By  describing  their 
enterprise  as  "private"  in  their  application  for  a  charter,  the  in- 
corporators stated  a  conclusion  of  law,  which  the  court  should 
have  tested.  Instead  of  so  doing,  the  court  accepted  the  conclusion 
of  the  incorporators,  and  permitted  the  enterprise  to  proceed.  If 
the  reasoning  of  this  decision  be  sound,  what  is  to  prevent  ware- 
houses, gas  and  electric  plants,  and  other  utilities  from  being  es- 
tablished at  will  on  the  unsupported  claim  of  the  promoters  that 
their  business  is  to  be  private? 

Mr.  Fitzgerald  regards  the  non-duplication  provision  of  the 
public  utility  law  as  an  invasion  of  private  right.    He  is  not  in  sym- 
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pathy  with  the  principle  of  regulated  monopoly  in  the  domain  of 
public  service.  He  is  not  concerned  with  upholding  the  declared 
policy  of  the  state.  Our  criticism  of  the  court's  opinion  reflects  in 
no  manner  on  his  clients.  We  accept  his  assurance  that  the  busi- 
ness of  the  Bethany  association  is  in  fact  as  well  as  in  law,  private. 
But  neither  the  opinion  of  the  court  nor  his  letter  shows  why  such 
business  is  private  and  lies  outside  the  provisions  of  the  public 
utility  law.  The  opinion  of  the  court  at  least  should  have  stated  con- 
vincing reasons. 

In  Public  Utilities  Com.  v.  Noble,  275  111.  121,  the  court  applied 
the  acid  test  of  fact  to  the  conclusion  of  the  promoters  of  the  mutual 
telephone  enterprise,  that  their  business,  when  established,  would  be 
private  in  law.  It  was  unable  to  concur  in  their  conclusion.  We 
commend  this  decision  to  the  consideration  of  Mr.  Fitzgerald. 
What,  in  his  opinion,  is  the  essential  diflFerence  between  this  and 
the  Bethany  case,  as  reported  by  the  Supreme  G)urt,  other  than 
that  in  the  one  a  conclusion  of  law  was  asserted  in  a  proceeding 
before  the  commission  and  in  the  other  the  same  conclusion  was  as- 
serted in  the  application  for  articles  of  incorporation?  This  dis- 
tinction is  too  fine  for  practical  purposes,  especially  in  view  of  the 
ease  with  which  articles  of  incorporation  can  be  amended  under 
our  law. 

W.  D.  K.] 


Digitized  by 


Google 


COMMENT  ON  RECENT  CASES 

Carriers — Carmack  Amendment — Insurer's  Liability — 
Limitation  of  Liability — Alternative  Rates. — ^In  Cincinnati 
etc.  Ry.  Co,  v.  Rankin,  36  Sup.  Ct.  Rep.  555,  the  United  States 
Supreme  Court  held  that  the  Carmack  Amendment,  making  the  car- 
rier receiving  the  goods  for  transportation  Hable  for  loss  to  prop- 
erty ^'caused  by  it"  or  any  connecting  carrier,  did  not,  by  the  under- 
scored word,  abolish  the  carrier's  common  law  liability  as  insurer 
with  respect  to  losses  occurring  on  its  own  line. 

The  court  also  held,  following  the  case  of  George  N.  Pierce 
Co.  V.  WellS'Fargo  &  Co,,  2i6  U.  S.  278,  283,  that  in  order  to  sup- 
port a  stipulation  limiting  liability,  ''alternative  rates  fairly  based 
on  valuation"  must  be  offered,  but  that  a  statement  in  a  bill  of  lad- 
ing signed  by  both  parties,  containing  a  limitation  of  liability,  and 
reciting  that  lawful  alternative  rates  based  on  specified  values  had 
been  offered,  constituted  an  admission  by  the  shipper  that  such 
rates  had  in  fact  been  offered,  and  prima  facie  evidence  of  the  fact. 
The  case  intimates  that  the  doctrine  that  stipulations  restricting  lia- 
bility must  be  supported  by  the  consideration  of  reasonable  alterna- 
tive rates  had  already  been  established  by  the  case  of  George  N. 
Pierce  Co,  v.  Wells-Forgo  &  Co.,  236  U.  S.  278,  283.  But  that 
case  seems  to  have  no  bearing  on  the  subject.  Moreover  the  case  of 
Cau  V,  Texas  etc.  R.  Co.,  194  U.  S.  427,  cited  in  the  opinion,  is  a 
decision  to  the  contrary.  It  held  an  alternative  rate  need  not  be 
shown  in  order  to  support  a  stipulation  restricting  liability,  the 
stipulated  freight  charge  in  the  bill  of  lading  being  of  itself  suffi- 
cient consideration. 

The  authorities  are  divided  on  the  subject.  The  following 
cases  hold  that  reasonable  alternative  rates  are  necessary  in  order 
to  afford  a  consideration  for  the  stipulation : 

Little  Rock  etc.  R.  Co.  v.  Cravens,  57  Ark.  112;  Mcintosh  v. 
Oregon  etc.  R.  Co.,  17  Idaho  100;  Pittsburgh  etc.  R.  Co.  v.  Mitchel, 
175  Ind.  196;  Wekmann  v.  Minneapolis  etc.  R.  Co.,  58  Minn.  22; 
O'Connor  v.  Great  Northern  R.  Co,,  120  Minn.  359;  Freeman  v. 
St.  Louis  etc.  R.  Co.,  138  Mo.  App.  320;  Louisville  etc.  R.  Co.  v. 
Turner,  100  Tenn.  213. 

The  following  cases  hold  that  alternative  rates  are  not  neces- 
sary and  that  the  stipulated  charge  is  a  sufficient  consideration  to 
support  the  stipulation:  Cau  v.  Texas,  etc.  R.  Co.,  194  U.  S.  427; 
Arthur  v,  R.  R.  Co.,  139  Fed.  R.  127. 

L.  M.  G. 

Recording  Act — ^Judgment  Lien — Subsequently  Acquired 
Land — Purchaser  for  Value. — In  Sparrow  v.  Wilcox,  272  111. 
632,  the  Supreme  Court  upheld  the  right  of  a  defrauded  grantor 
of  land,  in  a  conveyance  made  subsequent  to  the  entry  of  a  judg- 
ment against  the  grantee,  to  set  aside  the  deed  and  recover  his 
land  as  against  the  judgment  creditor.    The  court  held  the  record- 
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ing  act,  providing  that  deeds  shall  take  effect  from  the  time. of  filing 
the  same  for  record,  as  to  creditors  and  subsequent  purchasers  with- 
out notice,  had  no  application ;  that  the  case  was  governed  by  the 
"judgment"  act,  which  provides  that  a  judgment  of  a  court  shall 
be  a  lien  on  the  judgment  debtor's  real  estate  for  seven  years. 

The  correctness  of  the  decision  seems  not  open  to  question. 
The  recording  act  seems  clearly  intended  to  protect  the  creditor  or 
purchaser  in  relying  on  the  title  as  the  record  discloses  it  to  be  at 
the  date  of  entry  of  his  judgment  or  of  the  recording  of  his  deed. 
Subsequently  acquired  titles  are  without  the  scope  of  the  act.  Since 
the  recording  act  did  not  apply,  the  judgment  creditor's  lien  attached 
only  to  such  title  as  the  judgment  debtor,  the  defrauding  grantee, 
acquired  under  the  deed  to  him.  Since  the  latter's  title  was  subject 
to  be  overthrown  at  the  suit  of  the  defrauded  grantor,  the  judg- 
ment lien  stood  in  no  different  or  better  situation. 

The  views  of  the  court  with  respect  to  the  recording  act  seem 
to  find  some  support  in  the  numerous  cases  sustaining  the  right  of 
a  holder  of  mortgage  notes  to  set  aside  a  fraudulent  or  inadvertent 
release  of  the  mortgage  or  trust  deed,  as  against  prior  judgments 
or  conveyances  intervening  between  the  dates  of  record  of  the 
mortgage  and  of  the  release. 

The  court  also  held  that  one  receiving  a  conveyance  of  land  in 
discharge  of  an  antecedent  indebtedness  was  not  a  purchaser  for 
value  within  the  protection  of  the  recording  act. 

L.  M.  G. 

Life  Insurance — Return  of  Premium  as  a  Condition  of 
Pleading  Invalidity  of  Policy. — The  rule  that  an  insurer,  upon 
receiving  notice,  prior  to  a  loss  under  a  policy,  of  a  breach  of  war- 
ranty or  condition  forfeiting  the  policy  by  its  terms,  must  take 
affirmative  action  to  declare  the  policy  void,  or  be  deemed  to  have 
waived  the  right  to  insist  upon  the  forfeiture,  although  rejected 
in  many  jurisdictions,  may  be  considered  as  the  established  law  in 
Illinois:  {Kelly  v.  People's  NaHonal  Fire  Ins.  Co.  (1914),  262  lU. 
158;  Phenix  Ins.  Co.  v.  Johnston  (1892),  143  111.  106).  In  one  of 
the  leading  cases  on  this  point,  it  is  stated  that  "if  the  company  re- 
tains the  premium  and  does  not  elect  to  cancel  the  policy,  it  will 
be  held  to  have  waived  the  condition  and  to  be  liable  under  the 
policy:  (Phenix  Ins.  Co.  v.  Grove  (1905),  215  lU.  299). 

In  the  recent  case  of  Seaback  v.  Metropolitan  Life  Ins.  Co. 
(Supreme  Court  of  Illinois,  Oct.  24,  1916),  113  N.  E.  Rep.  862,  the 
policy  was  void  by  its  terms  from  its  inception,  the  grounds  and 
fact  of  invalidity,  however,  not  coming  to  the  knowledge  of  the 
insurer  until  after  the  death  of  the  insured  which  occurred  about 
two  years  after  the  issuance  of  the  policy,  during  which  period 
premiums  had  been  paid.  Following  the  dictum  in  the  case  of 
Dickerson  v.  Northwestern  Mutual  Life  Ins.  Co.  (1902),  200  111. 
270,  the  court  (Duncan,  J.)  held  that  in  such  a  case,  the  policy 
being  void  ab  initio,  the  assured,  provided  he  had  not  been  guilty  of 
fraud,  and  that  the  contract  was  not  against  law  or  good  morals, 
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could  recover  back  the  premiums  paid,  on  tfee  grotmd  that  no  risk 
was  ever  assumed  by  the  insurer.  This  appears  to  be  the  general 
rule:  (Cooley,  "Briefs  on  Insurance,"  Vol.  2,  pp.  1040-1044,  and 
cases  cited),  and  it  is  said  that  such  premiums  may  be  recovered 
back  either  in  an  action  for  them  alone  or  on  a  cotmt  for  money  had 
and  received,  coupled  with  a  count  on  the  policy  in  an  action  for  the 
loss:  (May  on  Insurance,  4th  Edition,  Sec.  567). 

In  the  Seaback  case,  however,  the  court,  rejecting  a  further  dic- 
tum in  the  Dickerson  case,  refused  to  hold  that  the  insurer  was 
obliged  to  tender  back  the  premiums  paid  as  a  condition  precedent 
to  pleading  the  invalidity  of  the  policy,  and  this,  it  is  submitted, 
is  die  correct  rule  in  such  a  case.  The  rule  quoted  above  from  tfie 
Grove  case,  even  though  it  may  be  justified  upon  grounds  of  equit- 
able estoppel  (a  question  concerning  which  there  seems  to  be  some 
ground  for  argument)  can  hardly  be  extended  to  the  facts  of  the 
Seaback  case  where  the  breach  was  not  known  to  the  insurer  until 
after  the  death  of  the  insured;  moreover,  as  pointed  out  by  the 
court,  after  the  death  of  the  insured,  his  administrator,  and  not  the 
beneficiary,  would  be  the  proper  party  to  recover  back  the  premiums 
paid  by  the  insured,  there  being  no  privity  of  contract  between  the 
insurer  and  the  beneficiary  as  a  basis  for  such  recovery  by  the  lat- 
ter: {Sullivan  v.  Metropolitan  Life  Ins,  Co,  (1899),  174  Mass. 
467).  H.  C.  H. 

Public  Utiuty  Distinguished  from  Private  Business — 
Mutual  Telephones — Test  of  Public  Profession. — In  a  third 
case  the  claims  of  a  mutual  telephone  company  to  be  exempt  from 
the  operation  of  the  public  utilities  law  have  been  decided.  Public 
Utilities  Comm.  v.  Noble,  275  111.  121.  For  the  two  previous  de- 
cisions see  XI  III.  Law  Rev.  281.  The  court  follows  the  rule 
declared  in  Public  Utilities  Comm.  v.  Noble  Telephone  Co.,  268  111. 
411,  that  when  a  mutual  company  connects  its  lines  with  a  com- 
mercial company  for  the  interchange  of  messages,  the  use  of  the 
mutual  lines  is  public  and  the  company  is  a  public  utility. 

The  order  of  the  commission  was  entered  on  a  petition  of  a 
commercial  company  against  a  number  of  natural  persons  in  their 
capacities  as  individuals  and  as  representatives  of  some  two  hundred 
farmers  and  others.  The  case  was  submitted  on  a  stipulation  of 
facts,  which  showed  that  the  respondents  proposed  to  organize  a 
mutual  association  not  for  profit  when  the  telephone  exchange  was 
completed.  The  commission  ordered  respondents  to  cease  and  de- 
sist from  operating  a  telephone  exchange  until  a  certificate  of  pub- 
lic convenience  and  necessity  should  be  obtained  from  the  commis- 
sion under  section  55  of  the  public  utilities  law.  The  order  was 
sustained  by  the  Supreme  Court. 

The  farmers'  mutual  telephone  company  is  a  distinctively  co- 
operative undertaking.  In  the  past  twenty  years  it  has  had  great 
vogue  in  the  middle  western  states.  It  is  the  very  antithesis  of  the 
supposedly  soulless  corporation  which  public  service  commissions 
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are  created  to  curb  and  minister  unto.    It  is  a  curious  anomaly  that 
a  popular  law  should  rise  up  to  curb  a  democratic  movement. 

Mature  reflectioir  will  lead  inevitably  to  the  conclusion  that  the 
statute  is  right  and  the  democratic  movement  wrong.  Telephone 
service  is  public  because  it  fills  a  public  need  or  necessity.  There- 
fore, it  should  be  permanently  and  soundly  builded.  Reliable  tele- 
phone service  in  country  districts  requires  good  equipment,  well- 
built  lines,  efficient  maintenance  and  adequate  depreciation  fimds. 
Farmers'  mutual  companies,  organized  to  furnish  "cheap"  service 
and  supported  by  assessments  on  members,  are  not  efficient  agencies 
to  procure  reliable  service. 

Where  the  farmers'  mutual  is  the  only  agency  available  it  may 
be  conceded  to  be  better  than  nothing.  Where  it  undertakes  to 
encroach  on  the  established  service  of  a  commercial  company  it 
becomes  a  competitive  instrument  of  destructive  tendencies.  In  states 
where  it  is  held  to  be  outside  the  scope  of  the  utility  statutes  de- 
signed to  prevent  destructive  competition  it  is  a  bugbear  to  the 
smaller  commercial  companies.  In  states  where  it  is  under  the 
law,  it  is  the  thorn  in  the  flesh  of  the  commission,  causing  endless 
annoyance  because  of  the  lack  of  practical  business  experience  of  its 
officers  and  managers. 

The  mere  fact  that  three  cases  have  gone  to  our  Supreme  Court 
in  less  than  three  years,  involving  the  status  of  such  organizations 
under  our  law,  indicates  that  the  farmers'  mutual  is  still  a  problem 
in  Illinois.  Usually  these  organizations  possess  considerable  polit- 
ical power.  The  Supreme  Court  has  undoubtedly  taken  the  correct 
view  of  their  status  in  the  cases  presented,  although  we  would  be 
better  satisfied  with  the  Bethany  case  were  it  based  on  the  proposed 
plan  of  operations  of  the  company  instead  of  on  its  articles  of 
incorporation.  The  important  point  is  that  the  court  has  |[iven  a 
liberal  construction  to  the  term  "public  use"  which  the  legislature 
employed  in  defining  a  public  utility.  If  the  n\utual  organizations 
are  dissatisfied  and  have  the  requisite  strength  they  can  appeal  to 
the  legislature  for  relief.  This  is  the  forum  where  it  should  be 
decided  in  any  event  whether  the  commercial  companies  or  the 
mutuals  are  to  be  encouraged. 

W.  D.  K. 

Streets  and  Highways — Obstructions — Special  Injury. — 
The  case  of  Fors  v.  Anderson,  270  111.  45,  110  N.  E.  361,  presents 
an  addition  to  the  law  upon  two  troublesome  questions  connected 
with  obstructions  of  public  highways,  to-wit:  (1),  What  is  a 
special  injury  within  the  rule  that  a  private  citizen  cannot  obtain 
redress  on  account  of  a  public  nuisance  without  a  showing  of 
such;  and  (2),  when  can  he  appeal  to  equity  to  abate  such  ob- 
struction, assuming  he  is  entitled  to  individual  relief. 

Upon  .the  first  question  the  court  holds  that  one  who  abuts  upon 
the  highway  and  owns  property,  bought  relying  upon  the  highway 
existing  as  it  was  represented  by  the  plat,  suffered  an  injury  diff- 
erent dian  the  general  public,   when   other  abutters  encroached 
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upon  the  highway  with  their  buildings.  This  rule,  apparently,  was 
based  upon  the  consideration  that  an  abutter  had  an  easement  of 
access  to  and  egress  from  his  property,  and  of  light  and  air  in  con- 
nection with  it  which  would  be  interfered  with  by  encroachments: 
(see  also  Barnard  v.  City  of  Chicago,  270  111.  27-31,  110  N.  E.  412 
injury  from  construction  of  tmmel  in  street  opposite  to  the  prop- 
erty). That  raises  the  question:  Is  the  definition  of  special  injury 
from  obstructions  in  highways,  confined  to  the  owner  of  the  prop- 
erty which  is  opposite  to  or  abuts  on  the  part  of  the  highway  where 
the  obstruction  is  ? 

In  Hill  V,  Kimball,  269  111.  408-413,  it  was  suggested  that  the 
situation  of  being  injured  diflferently  than  the  general  public  is  not 
to  be  confined  to  immediate  abutters  (in  that  case  upon  the  strip 
of  vacated  street).  Special  injury  in  Illinois  by  force  of  these 
cases  is  treated  as  synonymous  with  injury  diflferent  from  that  sus- 
tained by  the  general  public.  On  the  other  hand,  the  mere  fact  that 
the  person  seeking  redress  uses  the  particular  highway  more  than 
the  general  public,  does  not  invest  him  with  the  rights  of  one  who 
suffers  a  special  injury,  for  it  seems  the  difference  must  be^in  kind 
and  not  in  degree:  37  Cyc  250.  Suppose,  then,  that  a  person 
abutting  at  one  end  of  a  highway  with  a  place  <4  business,  depends 
for  his  customers  upon  the  travel  of  people  along  the  street  and 
by  his  place  of  business,  and  suppose  the  street  is  obstructed  a  half 
mile  from  his  place  of  business  and  thereby  the  stream  of  travel 
is  cut  off.  Cannot  it  be  said  that  the  injury  thus  sustained  by  him 
is  different  in  kind  from  that  sustained  by  the  general  public?  To 
the  extent  that  he  had  in  a  sense  capitalized  the  fact  in  his  business 
that  the  travel  coursed  that  way,  the  answer  would  have  to  be  in 
the  affirmative.  That  seems  to  be  the  sense  of  the  authorities  at 
large.  Spencer  v.  New  York  &  New  England  R.  R.  Co.,  62  Conn. 
242  (though  there  the  result  of  the  obstruction  was  total  isolation)  ; 
Strieker  v.  HOlis,  17  Idaho  646. 

In  Minnesota  the  principle  is  well  brought  out  in  a  case  where 
the  complaining  party  had  an  established  business  of  running  a 
steamboat  line,  and  an  obstruction  of  the  stream  interfered  with 
that  business:  Viebahm  v.  Board  of  County  Commissioners,  96 
Minn.  276-281 ;  though  in  Massachusetts  an  obstruction  of  a  bridge 
that  interfered  with  the  passage  of  customers  by  a  lumber  mer- 
chant's place  of  business,  was  held  not  a  special  injury.  Apparently 
the  latter  case  held  that  to  constitute  such  special  injury  the  ob- 
struction must  ]yt  adjacent  to  the  premises :  WiUard  v.  Cambridge, 
85  Mass.  574.  Illinois  would  seem  .to  adopt  the  theory  of  the 
Idaho  and  Minnesota  courts.  Thus  an  obstruction  of  a  highway 
leading  to  a  cemetery  was  held  to  be  a  special  injury  to  those  who 
had  menibers  of  the  family  buried  there :  Nelson  v,  Randolph,  222 
111.  537. 

Upon  the  other  question,  i.  e.  that  of  equity  jurisdiction,  the 
expression  of  the  principal  case  is  that  equity  will  take  jurisdiction 
if  the  right  is  clear,  and  it  appears  the  act  will  result  in  irreparable 
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injury;  that  upon  the  question  of  irreparable  injury  it  is  sufficient 
if  the  right  interfered  with  is  "highly  convenient  and  beneficial." 
As  stated  in  9  Illinois  Law  Review,  278,  it  is  difficult  to  under- 
stand what  the  court  means  when  it  says  the  right  must  be  clear, 
unless  it  be  meant  that  it  must  appear  that  the  way  was  in  fact 
a  public  highway  or,  assuming  it  a  public  highway,  that  there  was 
in  fact  an  obstruction.  If  the  facts  be  admitted  and  there  is  only 
a  question  of  law  as  to  the  right,  this  part  of  the  rule  seems  satis- 
fied: Roloson  V.  Bamett,  243  111.  133.  In  other  words,  equity  will 
not  try  the  facts.  As  to  the  other  element,  however,  that  of  irre- 
parable injury,  it  seems  that  the  elucidation  of  the  requirement  of 
"highly  convenient  and  beneficial"  is  as  vague  as  the  term  thereby 
attempted  to  be  explained,  tmless,  indeed,  it  be  intended  to  dis- 
tinguish thereby  between  a  temporary  injury  and  a  permanent  one, 
upon  the  theory  that  a  permanent  mjury  of  a  right  is  sufficient, 
even  though  the  right  be  one  not  absolutely  essential  to  the  enjoy- 
ment by  the  abutter  of  his  property. 

E.  M.  L. 

What  Is  Common  Law? — Principles  v.  Rules — Stare  De- 
cisis.—In  Ketelson  v.  StUs  et.  al.,  Ill  N.  E.  Rep.  423  (Indiana  S.  C, 
1916),  the  plaintifiF  claimed  to  have  been  defrauded  in  an  exchange 
of  real  estate  by  brokers  representing  the  plaintiflF,  and  by  plaintiflF's 
grantee.  Plaintiff  brought  action  against  the  grantee  for  fraudulent 
repres^tations  and  recovered  judgment  upon  which  an  execution 
was  returned  nulla  bona.  Later  plaintiff  brought  action  for  the 
same  deceit  against  the  brokers  who  were  joint  tort-feasors  with 
the  grantee.  In  the  second  action,  the  defendants  contended  that 
recovery  of  judgment  against  the  grantee  and  the  issuance  of  exe- 
cution, operated  to  release  the  other  tort-feasors  from  liability  in 
accordance  with  the  doctrine  of  Brown  v.  Wooten,  (1606)  Cro.  Tac. 
73,  Yelv!  68f,  Buskland  v.  Johnson,  15  C.  B.  145,  2  C.  L.  Rep.  784, 
and  Brimsmead  v,  Harrison,  L.  R.  7  C.  P.  547,  41  L.  J.  C.  P. 
(N.  S.)  190.  Defendants  further  contended  that  the  doctrine  of 
these  cases  was  the  common  law  of  England  at  the  time  of  the 
settlement  of  Jamestown  and  that  this  doctrine  had  become  the 
law  of  Indiana  by  force  of  the  statute  which  provides : 

"The  law  governing  this  state  is  declared  to  be  the  common  law  of 
England,  and  statutes  of  the  British  Parliament  made  in  aid  thereof  prior 
to  the  reign  of  James  the  First  (excepting  certain  enactments)  and  which 
are  of  a  general  nature,  not  local  to  that  kingdom.    .    .    ." 

The  court  says  of  this  provision: 

"It  is  not  the  purpose  of  this  section  to  adopt  the  rules  of  the  common 
law,  but  the  purpose  was  to  adopt  the  general  principles  of  the  common 
law  which  underlie  and  control  all  rules  of  decision  throughout  all  time, .  .  ." 

But,  first,  we  are  confronted  by  an  interrogation — How  do 
"rules"  of  common  law  differ,  if  at  all,  from  "principles"  of  com- 
mon law?  Nothing  is  oftener  seen  in  law  writing,  official  and 
unofficial,  when  the  path  becomes  thorny  and  broken,  than  the  invo- 
cation of  "principles."    They  are  a  kind  oJF  sanctuary  where  all 
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pursuit  ends.  In  a  somewhat  different  connection,  Salmond  has 
pointed  out  that  when  courts  speak  of  principles  it  is  a  "sure 
indication  of  the  impending  establishment  of  an  original  precedent" : 
('Jurisprudence,"  1st  ed.  (1902),  p.  177).  There  is  real  scientific 
need  of  making  more  precise  a  term  such  as  this,  which  enters  fre- 
quently in  the  technical  language  of  lawyers.  In  the  prevailing 
fashion,  the  term  principle  is  tmcertain  both  in  denotation  and  con- 
notation. 

There  seem  to  be,  however,  Sit  least  three  entirely  distinct  and 
useful  meanings  which  may  be  attached  to  it:  (1),  as  opposed  to 
fixed  and  authoritative  declarations  of  legal  rules,  it  may  mean  (in 
the  sense  indicated  by  Salmond)  the  fountain  of  original  precedent 
— the  complex  of  inherited  idea^,  environment,  and  social  reasoning 
of  the  judge  called  upon  to  decide  a  question,  where  the  path  has 
not  already  been  marked  out,  and  where  his  philosophy  of  life  must 
enter,  to  cut  out  a  highway  for  future  travelers;  (2),  in  another 
sense,  in  the  usage  of  logic,  principle  may  mean  generalization  of 
what  may  be  gathered  from  particular  phenomena — ^in  this  sense 
"principle"  is  related  to  "rule"  as  genus  to  species;  (3),  lastly,  it 
has  been  said,  "a  legal  principle  is  a  regulation  covering  a  relatively 
broad  field  of  social  activity  .  .  .  The  opposite  is  true  of  a  mere 
rule.  This  covers  a  narrow  field  only":  (Bruncken,  "Interpretation 
of  Written  Law,"  XXV  Yale  Law  Journal,  139  seq.) 

These  three  uses  of  the  term  principle,  which  may  be  sum- 
marized by  the  contrasts,  "discretion  v.  rule,"  "generalization  v. 
fact,"  and  "ends  v.  means,"  probably  do  not  exhaust  its  possibilities. 
In  another  sense,  it  may  be  taken  to  mean  a  dcnninant  idea  among 
a  plurality  of  ideas;  the  leading  consideration  among  several  con- 
siderations ;  the  most  important  or  controlling  rule  in  a  conflict  of 
rules;  in  a  manner  analogous  to  the  varying  significations  of  the 
term  "intent."  In  still  another  less  applicable  sense,  principle  may 
be  taken  to  mean  the  primary  (in  point  of  time)  idea  or  rule  in 
comparison  with  other  ideas  or  rules;  thus  the  idea  of  a  higher 
commercial  valuation  of  property  than  of  life  manifested  in  earlier 
decades  of  our  legal  history,  the  idea  of  personal  liberty  and  per- 
sonal responsibility  as  against  social  control. 

It  now  remains  to  see  in  what  sense  the  Indiana  court  has  em- 
ployed this  much  used,  abused,  and  misunderstood  term.  The 
court  says: 

"The  common  law  of  England  was  derived  from  the  universal  usage  and 
custom  of  tiie  early  English  people,  and  is  a  system  of  jurisprudence  founded 
upon  principles  of  justice  as  it  was  conceived  and  administered  by  the 
English  courts  of  law  in  contradistinction  to  the  method  of  administering 
justice  employed  by  the  courts  of  equity,  and  that  system  of  jurisprudence 
which  formed  the  basis  of  the  Roman  or  civil  law.  From  this  common  law 
system,  and  from  the  usages,  customs,  and  maxims  upon  which  it  is  founded, 
innumerable  rules  and  principles  emanated  as  the  courts  from  time  to  time 
declared  what  they  understood  to  be  the  correct  law  ["richtiges  Recht^?], 
applicable  to  the  matter  before  them,  and  such  a  law  was  determined  by  a 
system  of  reasoning  and  of  administering  justice  consistent  with  the  uni- 
versal usages,  customs,  and  institutions  of  the  English  people.    The  common 
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law  grew  to  be  a  system  of  applying  to  litigated  instances  just  reasonable, 
and  consistent  rules  of  decision,  suitable  to  the  genius  of  the  people  and  to 
their  social,  political,  and  economic  conditions,  and  the  system  once  estab- 
lished has  never  changed,"    (Italics  ours.) 

This  paragraph  introduces  a  new  difficulty  without  furnishing  a 
clear  answer  to  the  question  under  consideration,  viz.:  "do  prin- 
ciples differ  from  rules?"  Fine  language  and  bad  logic  are  often 
found  together,  and  precisely  in  those  situations  differing  from  the  • 
general  rule  as  stated  by  Holmes  (that  experience  has  been  the  life 
of  the  law),  where  logic  is  not  entirely  negligible.  At  any  rate, 
when  we  are  led  to  undertake  a  cloud-soaring  venture  of  dealing 
with  such  elusive  ideas  as  "principles"  and  "correct  law,"  we  feel 
the  need  of  what  aeronauts  call  a  stabilizer.  It  may,  however,  well 
be  that  what  seems  a  want  of  consistency  is  only  die  distortion  of 
the  landscape  viewed  from  an  unaccustomed  height. 

However,  jt  is  a  little  startling  to  find  the  statement  that  com- 
mon law  grew  to  be  "a  system  of  .  .  .  just  .  .  .  rules  of 
decision"  as  a  point  of  distinction  to  differentiate  common  law  from 
equity  and  from  the  civil  law.  Again,  we  find  in  this  paragraph 
that  rules  and  principles  are  put  together.  The  difficulty  adverted 
to  is  that,  according  to  the  court  we  have  adopted  the  "principles" 
of  the  common  law,  but  according  to  the  result  we  did  not  adopt 
the  "rules"  of  common  law. 

The  case  is  a  good  illustration  of  the  second  of  the  two  types 
of  natural  law  doctrines,  both  of  which  still  flourish  in  our  system 
of  law.  The  first  type  is  based  on  the  proposition  that  the  old  com- 
mon law  of  the  period  antedating  the  revolution  is  the  repository  of 
rules,  truths,  and  ideas  which  the  courts  of  the  present  day  may 
consult  as  oracles  of  eternal  justice.  The  court  seems  to  hark  back 
to  this  notion  when  it  says — ^"the  system  once  established  has  never 
been  changed."  (But  just  what  that  system  is,  remains  to  be  told.) 
The  second  type  of  natural  law  is  that  which  assumes  that  the 
cloistered  judicial  mind  may  withdraw  from  the  turbulence  and 
multiplicity  of  the  outer  world,  and  by  returning  upon  itself  may 
light  the  calm,  cold  flame  of  pure  reason  and  thereby  illumine  the 
dark  highways  of  all  human  conduct.  So  far  as  it  is  right  to  specu- 
late, this  was  the  point  of  view  of  the  court.  The  next  paragraph 
quoted  justifies  this  speculation,  and  also  furnishes  a  clear  answer 
to  the  question  first  raised.    The  court  says : 

"The  principles  of  the  English  common  law  system,  as  its  theory  as- 
sumes and  its  history  prove^  were  not  applicable  or  suited  to  one  cotmtry 
or  condition  of  society  only,  but.  on  the  contrary,  by  reason  of  their  proper- 
ties of  expansibility  and  nexibility,  their  application  to  many  become  prac- 
ticable. .  .  .  Whether  so-called  common  law  rules  have  been  followed 
strictly  in  the  several  states  depended  upon  the  extent  to  which  they  have 
seemed  reasonable,  and  for  this  reason  what  are  considered  proper  rules  of 
the  common  law  in  one  state  are  not  necessarily  so  considered  in  another, 
and  likewise  rules  considered  proper  dictations  of  the  common  law  in  the 
eighteenth  century  are  not  so  considered  in  the  twentieth.  Since  the  courts 
have  had  an  existence  in  America,  they  have  never  hesitated  to  take  upon 
themselves  the  responsibility  of  saying  what  are  the  proper  rules  of  the 
common  law.     .     .     .     Neither  precedents  nor  opinions  of  judges  can  be 
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said  with  strict  propriety  to  be  the  law.  Although  they  are  to  be  regarded 
as  proper  exponents  of  the  law  as  adopted,  they  are  to  be  received  merely 
as  evidence  of  the^aw  rather  than  as  the  law  itself.  .  .  .  The  theory  of 
our  adopted  system  is  that  the  law  consists,  not  in  the  actual  nUes  enforced 
by  the  decisions  of  the  courts,  but  consists  only  in  the  principles  from  which 
these  rules  flow.  Under  the  section  of  the  statute  relied  on,  where  there 
are  no  governing  enactments  of  the  legislature,  the  courts  of  this  state  are, 
in  all  matters  coming  before  them,  to  endeavor  to  administer  justice  accord- 
ing to  the  promptings  of  reason  and  common  sense,  which  are  the  cardinal 
principles  of  the  common  law,    (Italics  ours.) 

Here,  at  last,  we  believe  we  have  scwnething  defimte  which 
paradoxically  becomes  indefinite  at  the  very  moment  o{  discovery. 
It  is  clear,  (1),  when  we  adopted  the  common  law  of  England  we 
did  not  necessarily  adopt  the  "niles"  of  common  law;  (2),  we  did 
adopt  the  "principles"  of  common  law;  (3),  "principles"  of  com- 
mon law  are  not  "rules"  of  common  law;  (4),  the  "rules"  of  com- 
mon law  may  or  may  not  agree  with  the  "principles"  of  common 
law:  (in  this  case  they  failed  to  agree) ;  (5),  common  law,  there- 
fore, consists  of  "pr^ciples,"  and  "principles"  are  "the  promptings 
of  reason  and  common  sense."  It  is  clear,  of  course,  that  we  could 
not  adopt  the  "promptings  of  reason  and  common  sense"  of  our 
English  ancestors — something  entirely  subjective  is  the  essence  of 
the  thing.  It  follows,  therefore,  by  irresistible  logic  that  when  the 
Indiana  legislature  said  that  "the  law  governing  this  state  is  .  .  . 
the  common  law  of  England,"  it  meant,  and  could  only  have  meant 
the  "promptings  of  reason  and  common  sense"  of  the  Indiana  Su- 
preme Court.  This  anachronism  is  neither  more  nor  less  serious- 
than  the  fiction  of  a  coastline  in  Bohemia,  or  the  use  of  howitzers 
at  the  siege  of  Troy. 

Moreover,  the  quality  of  expansibility  and  flexibility  attributed 
to  the  common  law  as  against  odier  systems  of  law,  has  not  always 
been  the  particular  merit  while  the  Indiana  Supreme  Court  has  dis- 
cerned. On  the  contrary,  the  same  court  in  an  earlier  day  (Spencer 
V.  State,  5  Ind.  41,  (1854),  said: 

"We  think  that  system  of  jurisprudence  [meaning  law]  best  and  safest 
which  controls  most  by  fixed  rules,  and  leaves  least  to  the  discretion  of  the 
judge;  a  doctrine  constituting  one  of  the  points  of  superiority  of  the  com^ 
mon  law,    .    .    ." 

The  court's  reliance  in  the  principal  case  upon  the  fiction  that 
the  Anglo-American  body  of  law  is  a  closed  and  complete  system  of 
rules  even  to  the  last  details  seems  somewhat  irrelevant.  There 
is  such  a  theory,  now  everywhere  recognized  as  a  pure  fiction,  but 
nevertheless  employed  to  conceal  the  fact  that  courts  legislate,  and 
for  the  retraction  of  judicial  mistakes.  The  real  question  is  that  of 
stare  decisis. 

While  the  court  recognized  that  Brown  v.  Wooten  stated  the 
rule  of  law  which  prevailed  in  England  in  the  year  1607,  it  declined 
to  follow  that  rule,  although  it  had  been  adopted  in  Indiana,  and  had 
been  judicially  authenticated  as  late  as  the  year  1896:  Davis  v. 
Scott  (1822),  i  Blackf.  169;  Allen  v,  Wheatley  (1834),  3  Blackf. 
332;  Ashcraft  v.  Knohlock  (1896),  146  Ind.  169. 
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The  labored  discussion  about  principles  borrowed  from  Metro- 
poUtan  Casualty  Insurance  Company  v.  Clark,  145  Wis.  181  (but 
not  there  used  with  like  eflFect),  superadded  to  the  maxim  (irrele- 
vant here)  of  "cessante  ratione  cessat  ipsa  lex"  was  clearly  only  a 
means  of  a  rather  furtive  and  wholly  illogical  exit  from  a  trouble- 
some situation.     (Cf.  XVI  Col.  Law  Rev.  499,  510.) 

How  difficult  the  situation  was  may  be  seen  when  it  is  found 
that  in  only  a  very  small  minority  of  the  states  does  the  rule  obtain 
that  anything  less  than  satisfaction  is  a  bar  to  such  an  action.  It 
must  furthermore  be  recognized  that  the  supposed  reasons  for  the 
rule  are  anything  but  convincing,  and  as  touching  the  art  of  the 
law,  that  the  English  rule  presents  an  esthetic  discord  in  that  it 
does  not  apply  to  the  case  of  a  joint  and  several  contract  obligation. 
It  is  not  too  much  to  say  that  the  court  was  "between  the  devil  and 
the  deep  sea."  To  go  with  the  established  rule  would  defeat  a  just 
claim  by  an  unfair  and  unnecessary  technicality.  To  overrule  the 
previous  cases  would  appear  to  undermine  the  foundations  of  case 
law.  The  court  attempted,  as  we  have  pointed  out,  to  avoid  the 
dilemma  by  an  eloquent  appeal  to  natural  law. 

Yet  the  course  pursued  must  be  commended  as  having  reached 
the  right  result.  Thcjr  operating  tools  may  have  been  unfit,  but  the 
patient  lived.  But  we  cannot  resist  the  belief  that  the  court  neg- 
lected an  unusual  opportunity.  The  case  is  striking  in  squarely 
presenting  a  necessity  of  choice  between  stare  decisis  and  a  just 
solution.  We  regret  that  the  court  did  not  have  the  fortitude  to 
accept  the  only  real  issue  and  accomplish  the  same  result  attained 
by  an  outspoken  denial  of  the  rule  of  stare  decisis.  There  is  not 
wanting  an  Indiana  precedent  for  such  a  course.  In  Jasper  County 
V.  Allman,  142  Ind.  573,  42  N.  E.  206,  39  L.  R.  A.  58,  the  Supreme 
Court  said : 

"If  a  decision  or  a  series  of  decisions  are  clearly  incorrect  .  .  .  and 
no  injurious  results  would  follow  from  their  overthrow,  and  especially  if 
they  were  injurious  or  unjust  in  their  operation,  it  is  the  duty  of  the  court 
to  overrule  such  cases." 

The  rule  of  stare  decisis  is  judge-made  and  the  judge  can 
unmake  it.  It  does  not  differ  in  any  way  in  force  or  authority 
from  any  other  rule  of  law  made  by  the  courts.  It  goes  to  the 
method  of  employing  precedent,  and  in  that  sense  is  fundamental, 
or,  as  it  were,  constitutional ;  but  its  fountain  is  no  higher  than  the 
authority  of  the  courts.  The  courts  may,  therefore,  amend  this 
article  of  their  constitution  at  will.  (Cf.  Lile,  "Views  on  the  rule 
of  Stare  Decisis,"  IV  Va.  Law  Rev.  95.)  The  policy  of  the  matter 
is  another  question.  It  is  conceivable  that  an  unjust  and  oppressive 
result  in  an  individual  case  may  be  justified  for  the  sake  of  security 
of  the  interests  of  other  members  of  society  but  it  is  not  conceivable 
that  any  member  of  society  can  legitimately  claim  an  interest  in  a 
legal  rule  which  permits  fraud  or  deceit,  or  that  policy  can  justify 
the  maintenance  of  such  a  rule. 

A.  K. 
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Public  Highways — ^Vacation — Rights  of  Abutters — In- 
junction.—In  the  case  of  Hill  v.  Kimball,  269  111.  398,  110  N.  E. 
18,  it  was  determined  that  a  municipality  might  vacate  a  street 
regardless  of  injury  to  another,  abutting  owner  especially  affected 
thereby,  if  the  public  interests  so  required,  and,  upon  the  question 
whether  the  public  interest  was  such  as  to  justify  such  invasion , 
of  private  rights,  it  appeared,  that  the  action  of  the  municipality 
would  be  conclusive;  provided,  only,  the  mimicipality  was  in  such 
vacation,  acting  free  from  improper  motives  and  not  acting  solely 
on  behalf  of  private  interests:  (269  111.  405-414-415).  The  idea  of 
the  court  was  not  that  a  property  owner  actually  injured  thereby  in 
some  way  different  from  the  public,  would  be  left  without  redress, 
but  rather  that  he  must  accept  such  compensation  as  the  law  allowed 
for  the  injui,  to  his  property,  and  could  not  by  injunction  proceed- 
ings, interfere  with  the  paramount  interests  of  the  public  Follow- 
ing out  tha*  *^-nction,  the  court  suggests  that  a  different  situation 
is  presented  A  ntre  the  vacation  is  by  a  proprietor  of  a  plat  imder 
chapter  109  (Kurd's  R.  S.,  1913,  p.  1854),  for  there  the  vacation 
must  be  joined  in  by  the  proprietor  and  all  the  owners  of  lots  in 
the  plat,  that  would  be  affected  thereby.  E.  M.  L. 


Digitized  by 


Google 


BOOKS  AND  PERIODICALS 

BOOK  REVIEWS 

Modern  French  Legal  Philosophy.  By  A.  Fouillee,  J.  Char- 
mont,  L.  Duguit,  and  R.  Demog^e.  Modem  Legal  Philosophy 
Series :  Vol.  VIL  Boston :  Boston  Book  Company,  1916.  Pp. 
ixvi,  578. 

This  book  presents  the  legal  philosophy  of  modern  France  as 
portrayed  by  Alfred  Fouillee,  Joseph  Charmont,  Leon  Duguit,  and 
Rene  Demogue,  a  portion  of  whose  writings  have  been  admirably 
translated  by  Mrs.  Franklin  W.  Scott  and  Joseph  P.  Chamberlain. 
Perhaps  no  more  timely  work  has  ever  been  published.  It  was 
designed  primarily  for  lawyers  and  law  students.  It  should  be 
read  by  all  thoughtful  men  and  women. 

We  are  in  tfie  midst  of  a  great  social  revolution.  In  America 
today  we  no  longer  bow  to  the  traditions  of  the  past  nor  do  we 
accept  the  leadership  of  the  past.  Not  only  are  the  native  bom 
beginning  to  question  the  foundations  of  govemment,  but  those 
foundations  must  be  presented  and  defended  and  made  satisfactory 
to  the  thirty  millions  of  our  population,  who  are  themselves  either 
foreign  bom  or  whose  parents  were  such.  The  English  and  Ameri- 
can law  is  based  on  precedents,  and  those  precedents  were  largely 
laid  in  a  sea-girt  isle,  in  an  age  of  restricted  communication,  and  in 
an  age  of  class  interest.  The  great  industrial  revolutions  both  in 
England  and  America  have  stretched  the  precedents  of  the  past  to 
the  breaking  limit.  Neither  autocracy,  feudalism,  socialism,  nor 
the  laissez  faire  principles  of  our  inmiediate  fathers  are  adequate 
to  our  modem  needs. 

Above  all  there  is  the  etemal  discontent  of  democracy.  Men 
are  no  longer  willing  to  follow  the  mandates  of  the  Episcopal  cate- 
chism and  ''to  do  their  duty  in  that  sphere  of  life  in  which  it  has 
pleased  God  to  call  them."  They  are  striving  for  entrance  into 
•  other  spheres  and  other  domains.  Familiarity  has  bred  contempt. 
The  mud-slinging  of  our  frequent  elections,  the  cartooning  of  our 
highest  public  officials,  and  the  incompetency  and  often  dishonesty 
of  men  whom  we  ourselves  have  elected  merely  because  "they^ 
could  shout  long  and  loudly  at  the  hustings,"  have  occasioned  us 
to  lose  all  respect  for  authority  and  for  govemment. 

George  Washington  and  Alexander  Hamilton  maintained  that 
the  colonists  were  only  insisting  upon  the  already  established  rights 
o*  Englishmen.  Millions  of  our  people  are  wondering  whether 
those  rights  are  all  that  men  should  have.  They  have  bc^  trained 
in  other  schools  of  thought  and  in  other  philosophies,  and  insist 
that  the  patriot  fathers  were  not  their  fathers;  that  all  wisdom 
was  not  represented  either  at  Faneuil  Hall  or  at  Philadelphia.  We 
are  questioning  our  foundations.  Legal  decisions  are  no  longer 
reverenced,  but  are  the  occasion  of  heated  discussions  at  the  hust- 
ings.   The  paramount  need  of  the  age  is  that  we  should  think;  that 
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information  should  be  generally  disseminated,  and  that  not  only  our 
judges  and  lawyers,  who  are  the  natural  leaders,  should  read  some- 
thing more  than  that  which  is  to  be  found  in  the  law  books,  but 
that  the  people  themselves  should  study  the  foundations  of  govem- 
^  ment  and  above  all  come  to  realize  wherein  true  liberty  really  exists. 

The  book  before  us  is  a  fitting  sequel  to  the  memorable  meeting 
of  the  American  Bar  Association,  which  was  held  in  Montreal  in 
1913.  That  meeting  was  of  world-wide  significance.  At  it  were 
laid  the  foundations  of  a  world-wide  democratic  legal  entente.  At 
it  were  represented  four  great  nations  (for,  according  to  Lord 
Haldane  himself,  Canada  is  a  nation),  where  the  democratic  ideal 
is  paramount;  where  liberty  is  the  watch-word,  and  where,  though 
the  state  is  reverenced  and  revered,  the  idea  of  the  state  is  builded 
upon  the  idea  of  the  welfare  of  the  individual,  and  governments 
are  deemed  to  have  been  made  for  man  and  not  man  for  govern- 
ments. 

That  meeting  was  above  all  suggestive  of  a  world-wide  reign 
of  law.  On  the  platform  was  the  great  Chief  Justice  of  Amenca, 
the  exponent  of  a  judiciary  of  enormous  power,  but  of  a  judiciary 
which  claims  merely  to  interpret,  and  whose  oath  of  office  com- 
mands it  to  obey  the  written  law. 

There  was  Lord  Haldane,  the  keeper  of  the  king's  conscience, 
the  lord  high  chancellor  of  England,  who  represented  the  splendor 
of  a  king,  but  a  country  also  where  even  the  king  is  subservient 
to  an  established  law. 

There  was  Premier  Borden  of  Canada,  the  representative  of  a 
great  nation,  which,  like  ours,  has  oflfered  an  asylum  to  the  people 
of  the  world;  which,  like  ours,  is  working  out  the  great  problem 
of  a  cosmopolitan  democratic  government  under  the  law. 

There  was ,  Maitre  Labori  of  France,  who  represented  the 
I  integrity  of  the  French  Bar,  the  idealistic  French  conception  of 
•  liberty,  and  the  doctrine  that  human  rights  under  the  law  of  the  land 
are  paramount  to  race  hatred  and  to  military  control. 

All  of  these  nations  though  founded  on  law,  though  insisting 
on  personal  liberty,  are  moving  upward  and  forward  in  the  great 
,  evolution  of  the  age  and  all  are  asking  themselves  the  all-controlling 
question,  wherein  does  true  liberty  really  exist? 

Not  only  is  the  book' opportune  for  this  reason,  but  at  no  time 
in  the  history  of  America  were  the  problems  of  the  judge  as  difficult 
as  they  are  today,  ^here  is  a  popular  belief  that  somehow  or  other 
the  law  is  inadequate.  The  growth  of  the  age,  the  problems  of  an 
undeveloped  continent,  the  demands  of  a  surging  democracy,  the 
annihilation  of  space  by  rapid  means  of  communication  of  both 
things  and  ideas  have  tested  the  old  law  and  the  old  precedents  to 
their  limit.  Everywhere  there  is  a  discontent  and  a  tendency 
V  towards  criticism.  Everywhere  is  the  charge  made  that  the  letter 
of  the  law  killeth.  The  legislatures  and  constitutional  conventions 
cannot  keep  up  with  the  increasing  demands  of  our  industrial  and 
social  growth.  On  the  one  side  the  judge  is  criticised  for  support- 
ing the  constitutions — on  the  other  hand  for  throwing  them  down. 
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As  a  people  we  need  to  take  an  account  of  stock.     We  need  to 
ask  ourselves  what  we  really  want    W,e  need  to  understand  the^-^ 
limitations  and  the  boundaries  of  law.    We  need  to  study  govern- 
ment, not  as  a  scaffolding  or  as  a  structure,  but  as  a  foundation  for 
human  destinies  and  human  lives.  ^ 

In  such  an  age  nothing  could  be  more  appropriate  than  that  we 
should  have  presented  to  us  the  thoughts  and  philosophies  of 
Frenchmen,  whose  problems  have  been  ours,  whose  yearning  for 
democracy  has  been  the  same,  whose  ideal  is  essentially  social  and 
humanitarian,  whose  basic  conception  has  been  an  idealistic  theory 
of  individual  liberty,  but  whose  men  and  women  know  how  to  die 
for  the  parent  state. 

It  is  not  in  the  province  of  a  review  of  this  kind,  and  of  a 
book,  which,  with  the  exception  of  some  excellent  prefaces,  merely 
contains  a  translation  of  die  writings  of  great  French  legal  phil- 
osophers, to  discuss  those  writings  themselves.  The  critics  of  the 
world  have  already  done  that  for  us.  It  is  sufficient  for  us  to  merely 
call  attention  to  the  chapter  headings  of  Fouillee,  namely,  "The 
Psychology  of  Peoples  and  the  Philosophy  of  Law,"  "The  French 
Spirit  and  the  Idea  of  Law,"  "Antecedents  of  the  Philosophy  of 
Law  in  France,"  "The  Idea  of  Law  in  the  French  Philosophy  of 
the  1800s,"  "Criticism  of  the  Traditional  Idea  of  Law  Based  on 
Free  Will,"  "The  True  Side  of  Naturalism,"  "The  True  Side  of 
Idealism,"  "Scientific  Reconciliation  of  Naturalism  and  Idealism," 
"Metaphysical  Hypotheses  Concerning  the  Ultimate  Basis  of  Law," 
"The  Agreement  of  the  Theory  of  Ideal  Right  with  the  Force  and 
Interest  Theories,"  and  "The  Future  Idea  of  Right ;"  to  the  chapters 
of  Joseph  Charmont,  which  deal  with  the  "Sociological  or  Positivist 
School,"  "Legal  Idealism,"  "Solidarism,"  "Pragmatism,"  "Natural 
Law,"  "Free  Scientific  Research,"  "Objective  Law,"  and  "The  Con- 
flicts Between  Law  and  the  Individual  Conscience ;"  to  the  chapters 
of  Leon  Duguit,  which  deal  with  the  "Misconceptions  of  the  State 
and  of  the  Law,"  "Social  Solidarity,"  "The  Rule  of  Law,"  "The 
State  and  Law;"  to  the  chapters  of  Rene  Demogue,  which  deal 
with  "The  Notion  of  Law,"  "Security,"  "Evolution  and  Security," 
"Economy  of  time  and  Activity,"  "Justice,"  "Equality,"  "Liberty," 
"Solidarism  and  the  Apportionment  of  Losses,"  "The  Notion  of 
General  Interest,"  "Future  Interest,"  and  "Moral  Interest." 

These  chapter  headings  suggest  the  rich  mines  of  thought,  and 
the  lawyer  of  today  who  fails  to  explore  them  realizes  but  little 
the  scope  of  his  profession,  and  has  no  conception  of  the  culture 
which  should  'be  his.  The  introductions,  too,  by  the  editorial  com- 
mittee, Mr.  Arthur  W.  Spencer,  Chief  Justice  John  B.  Winslow 
and  Mr.  F.  P.  Walton,  are  well  worth  reading,  and  furnish  a  fitting 

setting  for  the  work  as  a  whole.       a  a  r% 

•D-         I    XT  ^t.  T^  1   X  Andrew  Alexander  Bruce. 

Bismarck,  North  Dakota. 

Abraham    Lincoln:    The   Lawyer- Statesman.     By   John   T. 
Richards.     Boston:     Houghton  Mifflin  Company,  1916.     Pp. 
vii,  260. 
On  account  of  Lincoln's  exalted  position  as  president,  and  his 
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activities  as  a  politician  and  statesman,  he  has  not  been  generally 
accorded  his  proper  rank  as  one  of  the  leading  lawyers  of  his  time. 
It  is  largely  for  the  purpose  of  correcting  this  erroneous  impression 
as  to  Lincoln's  standing  as  a  lawyer,  that  Mr.  John  T.  Richards  has 
written  this  book. 

As  the  author  states  in  the  preface,  it  is  not  intended  as  a 
biography  but  "only  as  a  presentation  of  the  results  of  an  investi- 
gation into  the  record  of  Abraham  Lincoln  as  a  lawyer,  his  views 
upon  the  subjects  of  universal  suffrage,  and  the  reconstruction  of 
the  Confederate  state  governments  at  the  close  of  the  Civil  War 
and  his  attitude  toward  the  judiciary.'' 

The  book  is  not  a  compilation  of  material  taken  from  other 
biographies,  but  the  author  has  gone  to  original  sources  and  made 
a  careful  examination  of  the  records  and  pleadings  in  the  state 
courts  of  Illinois  and  the  United  States  courts.  As  a  result  of 
this  investigation,  he  finds  that  Lincoln  appeared  as  counsel  in  the 
Supreme  Court  of  Illinois  in  175  cases,  in  51  of  which  he  appeared 
alone  as  counsel;  that  of  these  51  cases,  31  were  decided  by  the 
Supreme  Court  in  his  favor;  that  of  the  remaining  124  cases  in 
which  he  appeared  as  associate  counsel,  65  of  them  were  decided 
in  favor  of  his  clients. 

While  the  records  of  the  circuit  and  district  courts  of  the 
United  States,  including  all  of  the  records  down  to  1855,  and  all 
of  the  records  in  the  northern  district  of  Illinois  down  to  1871,  were 
destroyed  by  the  Chicago  fire,  so  that  the  author  was  unable  to 
ascertain  the  number  of  cases  in  which  Lincoln  appeared  in  the 
United  States  courts,  yet  the  docket  for  the  Circuit  Court  of  the 
United  States  for  the  southern  district  of  Illinois,  shows  that  Lin- 
coln appeared  as  counsel  for  the  plaintiff  in  that  court  in  60  cases 
during  the  period  from  1855  to  1860.  That  docket  does  not  show 
the  names  of  the  attorneys  for  the  defendants  but  the  author  thinks 
there  is  sufficient  evidence  to  warrant  the  conclusion  that  Lincoln 
appeared  for  the  defendant  in  the  United  States  Circuit  Court  quite 
as  often  as  he  did  for  the  plaintiff.  It  also  appears  that  during  the 
same  period  Lincoln  appeared  frequently  in  the  District  Court  of 
the  United  States  in  defense  of  criminal  prosecutions  brought  by 
the  government,  and  in  admiralty  cases.  Mr.  Richards,  from  his 
investigation,  thinks  it  is  fair  to  assume  that,  from  the  number  of 
cases  Lincoln  had  in  the  United  States  Circuit  and  District  Courts 
for  the  southern  district  of  Illinois,  he  had  an  even  larger  experi- 
ence in  the  United  States  courts  for  the  northern  district  of  Illinois. 
He  also  had  two  cases  in  the  Supreme  Court  of  the  United  States. 

The  author's  examination  of  the  pleadings  still  on  file  in  the 
state  and  United  States  courts  led  him  to  the  conclusion  that 
Hemdon's  statement  in  his  "Life  of  Lincoln"  that  he  (Lincoln) 
did  little  of  the  technical  work  of  the  firm,  is  not  borne  out  by  the 
facts,  for  the  records  show  that  most  of  the  pleadings,  "with 
scarcely  an  exception,"  signed  by  the  firm  name  of  Lincoln  and 
Hemdon,  are  in  the  handwriting  of  Mr.  Lincoln. 

One  of  the  best  ways  to  ascertain  a  lawyer's  standing  at  the 
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'  bar  is  to  obtain  the  opinions  of  his  contemporaries.  Mr.  Richards 
quotes  Stephen  A.  Douglas,  Leonard  Swett,  Judge  E>avid  Davis, 
Judge  Thomas  Drummond,  and  Judges  Sidney  Breese  and  John  D. 
Caton  of  the  Illinois  Supreme  Court  who  all  agreed  that  Mr.  Lincoln 
was  one  of  the  ablest  lawyers  of  his  time. 

A  lawyer  may  also  be  judged  somewhat  by  the  character  of 
his  clients.  While  it  is  true  that  Lincoln  tried  a  great  many  com- 
paratively insignificant  cases  for  clients  of  very  moderate  means, 
yet  he  was  employed  in  some  very  celebrated  cases  and  represented 
clients  who  were  able  to  secure  the  best  legal  talent. 

The  author  discusses  at  some  length  Lincoln's  connection  with 
the  case  of  Hurd  v.  Rock  Island  Bridge  Co,  which  was  tried  in  the 
federal  court  in  Chicago,  before  Justice  McLean,  then  a  justice 
of  the  United  States  Supreme  Court.  Mr.  Lincoln  appeared  for 
the  Bridge  Company  with  Nbrman  B.  Judd  of  Chicago,  and  Joseph 
Knox  of  Rock  Island.  The  plaintiff  was  represented  by  H.  M. 
Wead  of  Peoria,  T.  D.  Lincoln  of  Cincinnati,  and  Corydon  D. 
Beckwith  of  Chicago,  who  was  later  counsel  for  the  Chicago  & 
Alton  Railroad,  and  afterwards  a  judge  of  the  Supreme  Court  of 
Illinois. 

This  case  was  tried  in  September,  1857,  and  attracted  wide- 
spread attention  both  because  of  the  importance  of  the  question 
involved  and  the  eminence  of  counsel.  It  was  a  suit  to  recover 
damages  sustained  by  the  owners  of  a  steamboat,  the  "Effie  Afton," 
in  consequence  of  the  boat  having  been  drawn  by  the  current  of 
the  Mississippi  River  against  a  pier  of  the  Rock  IslancJ  bridge  across 
the  Mississippi,  and  it  was  hoped  to  recover  such  an  amount  of 
damages  as  to  make  the  maintenance  of  that  and  other  bridges 
across  navigable  streams  unprofitable  to  the  railpad  companies,  and 
thus  compel  them  to  unload  their  freight  on  the  banks  of  the  rivers 
and  transfer  it  across  by  ferrys  and  reload  for  shipment  to  the 
point  of  destination.  This,  of  course,  would  have  made  railroad 
transportation  prohibitive  and  continued  the  supremacy  of  the 
steamboat  monopoly.  At  that  time  there  was  bitter  rivalry  between 
St.  Louis,  then  a  city  of  150,000,  and  Chicago  with  its  then  popula- 
tion of  100,000. 

The  author  quotes  from  the  press  of  Chicago,  St.  Louis,  and 
Cincinnati  to  show  how  public  interest  was  aroused  over  this  case. 
As  the  case  was  tried  prior  to  the  debates  with  Douglas,  and  before 
Lincoln  had  acquired  a  wide  reputation,  he  must  have  been  em- 
ployed as  counsel  by  the  Bridge  Company  because  of  his  standing 
and  ability  as  a  lawyer  and  this  is  emphasized  by  the  fact  that  he 
was  accorded  the  privilege  of  making  the  closing  argument  to  the 
jury  on  behalf  of  the  defendant. 

Mr.  Richards  also  considers  at  some  length  the  famous  case 
of  Illinois  Central  Railroad  Co.  v.  McLean  County,  where  Lincoln 
represented  the  Railroad  Company.  Lincoln  later  brought  suit  to 
recover  his  fees  from  the  Illinois  Central,  but  the  author  refers 
to  a  pamphlet  prepared  by  the  Railroad  Company  to  show  that 
there  was  no  ill  feeling  between  the  Company  and  Mr.  Lincoln  at 


Digitized  by 


Google 


442  II  ILUNOIS  LAW  REVIEW 

that  time.  The  fact  that  Lincoln  afterwards  represented  the  Illinois 
Central  Railroad  Company  in  the  case  of  the  State  of  Illinois  v. 
Illinois  Central  R.  R.  Co.  in  1860,  shows  quite  conclusively  that 
the  officials  of  the  Illinois  Central  considered  Mr.  Lincoln  to  be 
one  of  the  ablest  lawyers  in  Illinois  at  that  time. 

The  book  also  gives  an  account  of  Mr.  Lincoln's  connection 
with  the  case  of  Mcf^ormick  v.  Manny  which  was  a  patent  infrii^ne- 
ment  case  tried  in  Cincinnati,  where  Edwin  M.  Stanton,  later  Sec- 
retary of  War  imder  Lincoln,  George  Harding  of  Philadelphia  and 
Mr.  Lincoln  were  retained  for  the  defendants.  The  author  refers 
to  Ida  Tarbell's  treatment  of  this  case  in  her  recent  biography, 
where  she  gives  an  account  of  die  matter  as  furnished  by  Mr. 
Harding,  which  Mr.  Richards  claims  "was  so  prepared  as  to  relieve 
those  distinguished  lawyers  [Stanton  and  Harding]  as  far  as  pos- 
sible from  criticism." 

The  author  then  gives  an  accotmt  of  this  case  and  of  Stanton's 
treatment  of  Lincoln  as  related  to  him  by  the  late  John  Bigelow,  who 
was  an  intimate  friend  of  Harding's  and  to  whom  Harding  had  re- 
lated the  incident.  This  shows  that  Stanton  insisted  that  Lincoln 
should  not  make  any  argument  in  the  case,  and  that  both  Harding 
and  Stanton  absolutely  ignored  Lincoln.  That  Lincoln  after  such 
treatment  appointed  Stanton  to  his  cabinet,  shows  his  magnanimous 
nature  and  lofty  patriotism,  and  the  fact  that  Stanton  became  one 
of  Lincoln's  most  devoted  admirers  shows  that  he  had  done  Lincoln 
a  great  injustice  in  his  early  opinion  of  him. 

Mr.  Richards  discusses  at  some  length  the  celebrated  Arm- 
strong murder  trial  in  which  Lincoln  defended  Duff  Armstrong 
for  killing  one  Metzker  with  a  slungshot  on  the  night  of  August 
29,  1857,  and  refutes  conclusively  the  accusation  that  has  sometimes 
been  made  to  the  effect  that  Lincoln  substituted  an  almanac  of  an 
earlier  date  to  prove  that  there  was  no  moon  on  the  night  in 
question. 

He  also  refers  to  other  important  cases  in  which  Lincoln  ap- 
peared as  cotmsel  and  concludes  from  his  examination  of 'the 
records  "that  in  the  number  and  importance  of  the  cases  which 
he  tried,  he  stood  second  to  no  lawyer  of  that  period." 

In  his  chapter  on  the  "Lawyer  President,"  the  author  shows 
that  Lincoln's  experience  as  a  lawyer  was  a  great  advantage  to 
him  as  president;  that  his  knowledge  of  the  common  law  and  the 
history  of  Anglo-Saxon  liberty  and  the  principles  on  which  the 
national  government  was  founded,  all  helped  him  in  the  difficult 
problems  that  confronted  him  as  president;  "that  the  lawyer  was 
not  superseded  by  the  executive,  but  that  both  were  combined  in 
the  person  of  the  president."  He  shows  that  Lincoln  had  great 
regard  for  the  limitations  placed  upon  the  executive  by  the  con- 
stitution and  did  not  attempt  to  take  upon  himself  the  exercise  of 
powers  conferred  on  co-ordinate  branches  of  the  government  as 
some  recent  executives  have  done. 

In  regard  to  the  claim  sometimes  made  that  Lincoln  was  in 
favor  of  woman  suffrage,  the  author  shows  that  this  claim  is  based 
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entirely  on  a  single  sentence  in  a  statement  issued  by  Lincoln  in 
1836,  when  he  was  a  candidate  for  the  legislature.  It  should  be 
borne  in  mind  that  at  that  time,  the  constitution  of  lUniois  con- 
tained no  provision  restricting  the  right  of  suffrage.  Lincoln  said : 
"I  go  for  all  sharing  the  privileges  of  the  government  who  assist 
in  luring  the  burdens.  Consequently,  I  go  for  admitting  all  whites 
to  the  right  of  suffrage  who  pay  taxes  or  bear  arms  (by  no  means 
excluding  females)." 

He  probably  believed  that  all  residents  of  the  state  were  en- 
titled to  vote  after  residing  in  the  state  six  months,  as  that  was 
the  only  limitation  then  fixed  by  law.  This  is  the  only  expression 
Lincoln  ever  made  on  the  subject.  It  was  made  when  he  was  only 
27  years  old  and  he  probably  gave  no  serious  consideration  to  the 
subject.  This  was  about  twelve  years  before  the  woman  suffrage 
movement  was  inaugurated  by  Elizabeth  Cady  Stanton  and  Lucretia 
Mott,  and,  as  the  author  points  out,  this  movement  had  reached 
considerable  proportions  by  1850,  but  there  is  no  evidence  that 
Lincoln  supported  it.    The  author  therefore  concludes: 

**Whilc'  there  is  not  sufficient  evidence  to  justify  the  conclusion  that 
Mr.  Lincoln  did  not  favor  woman  suffrage,  it  is  equally  true  that  proof  that 
he  was  a  believer  in  such  extention  of  the  elective  franchise  is  also  lacking." 

The  author  shows  that  he  was  not  in  favor  of  amending  the 
constitution,  except  where  there  was  an  urgent  necessity.  While  he 
favored  the  thirteenth  amendment  of  the  constitution,  there  is  no 
evidence  that  he  favored  the  fourteenth  and  fifteenth  amendments, 
but  there  is  abundant  evidence  that  he  deemed  it  unwise  to  confer 
the  elective  franchise  on  the  great  mass  of  slaves  who  at  the  close 
of  the  war  had  no  idea  of  the  duties  of  citizenship,  but  he  favored 
giving  them  the  franchise  as  soon  as  they  became  fitted  for  it  by 
education.  He  quotes  from  Lincoln's  public  addresses  to  justify 
this  conclusion. 

Lincoln  believed  that  the  question  of  suffrage  should  be  left 
to  the  respective  states.  Whether  he  would  have  taken  that  position 
today  as  to  the  question  of  woman  suffrage  is  not  discussed  by  the 
author. 

Considerable  space  is  devoted  to  Lincoln's  views  as  to  recon- 
struction, and  while  the  author  finds  that  Lincoln's  plan  for  recon- 
struction was  in  substantial  accord  with  that  of  his  successor. 
President  Johnson,  and  that  he  would  not  have  approved  the  system 
that  was  subsequently  known  as  "carpet  bag  government,"  yet  that 
Lincoln  would  probably  not  have  had  any  serious  trouble  with 
Congress  on  that  subject,  as  Johnson  did,  because  Lincoln  would 
not  have  been  apt  to  veto  any  act  of  Congress,  even  if  contrary  to 
his  views,  imless  he  believed  the  act  to  be  a  clear  violation  of  the 
constitution.  To  sustain  this  view,  the  author  shows  that  Lincoln 
was  opposed  to  the  veto  except  in  very  special  and  clear  cases,  and 
points  out  that  he  only  exercised  the  veto  power  on  two  occasions 
while  President.  He  believes  that  if  the  policies  advocated  by 
Johnson  had  been  recommended  by  Lincoln,  they  would  have  had 
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the  hearty  support  of  the  nation,  because  of  the  people's  trust  in 
his  wisdom  and  profound  statesmanship. 

In  the  chapter  entitled  "Criticism  of  the  Judiciary,"  the  author 
discusses  Lincoln's  criticism  of  the  Supreme  Court  in  the  Dr^rf  Scott 
case,  which  is  often  referred  to  in  recent  years  as  an  indication  that 
Lincoln  did  not  have  high  regard  for  judicial  authority,  in  a  case 
where  it  ran  counter  to  the  popular  will.  Mr.  Richards,  however, 
maintains  that  no  one  ever  had  a  greater  respect  for  judicial  author- 
ity than  Mr.  Lincohi.  He  admits  that  Lincoln  did  severely  criticise 
the  judges  who  concurred  in  the  majority  opinion  of  the  court,  and 
that,  while  he  admitted  the  binding  force  of  this  opinion  in  the 
particular  case  in  which  it  was  rendered,  he  insisted  that  it  should 
not  be  regarded  as  a  final  settlement  of  the  questions  involved,  and 
therefore  "should  not  be  followed  as  a  rule  of  political  action." 
But  the  author  shows  that  there  were  many  circumstances  surround- 
ing the  case  which  justified  Lincoln  in  believing  that  the  opinion 
was  brought  about  by  "concert  of  action"  between  the  justices,  the 
executive  and  Congress,  in  an  attempt  to  settle  a  purely  political 
question  about  which  the  country  was  greatly  agitated,  and  that  the 
decision  was  based  on  a  false  assumption  by  the  judges  as  to  the 
historical  facts.  He  quotes  from  two  of  Lincoln's  speeches  in  1857 
and  1858  in  which  Lincoln  analyzes  the  opinion  and  shows  the  false 
assumption  as  to  historical  facts. 

Lincoln's  chief  attack  was  against  that  part  of  the  opinion, 
which  declared  that  Congress  had  no  power  under  the  constitution  to 
prohibit  slavery  in  a  territory  of  the  United  States,  and  he  showed 
that  such  a  construction  was  contrary  to  that  placed  upon  the  con- 
stitution by  Congress  and  the  executives.  Mr.  Richards  very  perti- 
nently calls  attention  to  the  fact  that,  in  his  speeches  on  this  subject, 
Mr.  Lincoln  never  mentioned  the  provision  contained  in  the  fourth 
article  of  the  constitution  which  declares  that  "Congress  shall  have 
power  to  dispose  of  and  to  make  all  needful  rules  and  regulations 
respecting  the  territory  or  other  property  belonging  to  the  United 
States,"  as  embodying  a  grant  of  power  to  Congress  to  control 
slavery  therein.  This  clause  alone,  the  author  considers,  as  sufficient 
to  authorize  Congress  to  exclude  slavery  from  a  territory. 

He  quotes  extensively  from  Lincoln's  speeches  to  show  that  he 
never  favored  any  policy  that  would  curtail  in  the  slightest  degree 
the  independence  of  the  judiciary. 

The  concluding  chapter  is  devoted  to  Lincoln  as  an  orator  and 
after  referring  to  several  of  Lincoln's  most  famous  orations,  he 
concludes  that  Lincoln  "was  one  of  the  foremost  orators  of  any 
age."  Some  "Gems  of  Thought  from  Lincoln"  are  inserted  after 
the  closing  chapter,  and  the  appendix  contains  a  list  of  Lincoln's 
cases  in  the  Supreme  Court  of  Illinois  with  a  brief  synopsis  of 
the  facts  in  each  case. 

Other  writers  have  discussed  fully  Lincoln's  views  as  to  slavery 
and  reconstruction  and  his  acts  as  President,  but  this  is  the  most 
thorough  and  exhaustive  work  that  treats  of  Lincoln  as  a  lawyer. 
It  is  a  valuable  addition  to  Lincolniana,  and  its  reading  is  corn- 
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mended  to  laymen  as  well  as  lawyers.  Its  wide  circulation  will  do 
much  to  remove  the  false  impression  as  to  Lincoln's  ability  as  a 
lawyer,  and  to  restore  him  to  his  rightful  place  among  the  "truly 
great  lawyers  of  his  generation." 

Chicago.  James  S.  Handy. 

Cases  on  the  Law  of  Public  Service.    By  Charles  K.  Burdick. 

Boston :  Little,  Brown,  and  Company,  1916.    Pp.  xiii,  544. 

This  collection  of  cases  is  preceded  1^  a  table  of  contents  show- 
ing the  chapter  headings  and  a  topical  analysis  of  certain  chapters, 
and  by  a  table  of  cases.  It  is  followed  by  an  appendix  containing 
reprints  of  the  act  to  regulate  conmierce,  as  amended,  and  the  Elkins 
law,  and  also  by  an  index.  The  last  two  features  are  somewhat 
unusual  in  a  case  book  for  academic  use.  The  50  pages  devoted  to 
the  reprinting  of  the  federal  statutes  might  have  been  used  to  better 
advantage  in  extending  or  amplifying  the  list  of  illustrative  cases. 
The  index  is  sufficiently  detailed  to  serve  as  a  guide  to  the  general 
subject-matter  of  the  cases.  It  should  be  useful  to  the  student  in 
correlating  the  several  cases. 

The  law  of  public  service  has  developed  with  sufficient  rapidity 
since  the  publication  of  W3rman's  collection  of  cases  to  justify  this 
new  book.  The  Public  Service  Commission  was  just  beginning  to 
gain  recognition  when  Wyman  was  introduced  to  the  academic 
world.  It  is  fitting  to  find  in  Burdick's  collection  a  number  of 
commission  decisions  dealing  with  phases  of  the  valuation  question. 
Thus,  we  find  on  page  301,  an  extract  from  the  opinion  of  chairman 
Stevens  in  the  Buffcio  General  Electric  case  on  the  subject  of  fran- 
chise value ;  and  an  extract  from  the  Antigo  Water  Co.  decision  of 
the  Wisconsin  conunission  on  the  subject  of  going  value.  Com- 
missioner Maltbie's  illuminating  discussion  of  the  treatment  of  ap- 
preciation in  land  values  as  found  in  the  Queens  Borough  Gas  & 
Electric  Co.  case  is  found  on  page  322.  The  selection  from  com- 
mission decisions  might  have  been  amplified  to  advantage. 

It  is  somewhat  disappointing  to  find  omitted  from  the  section 
devoted  to  the  capital  on  which  net  returns  are  to  be  computed  in 
determining  the  validity  of  rate-making,  some  of  the  recent  de- 
cisions of  the  Supreme  Court  of  the  United  States,  such  as  the 
Cedar  Rapids  and  Des  Moines  gas  cases,  which  appear  to  mark  a 
definite  turning  point  in  the  judicial  treatment  of  the  valuation 
question.  On  the  other  hand,  the  Minnesota  rate  case  is  used  to 
illustrate  at  least  two  points,  and  the  recently  decided  North  Dakota 
rate  cctse  is  also  employed. 

The  arrangement  of  chapters  and  topics  falls  within  conven- 
tional lines.  For  the  most  part,  the  cases  are  the  leading  cases  long 
recognized  as  such.  The  important  exception,  of  course,  is  in  the 
chapter  devoted  to  rates,  where  much  of  the  material  is  new.  This 
is  the  branch  of  public  service  law  which  has  received  the  greatest 
attention  in  the  last  few  years,  and  which  has  undergone  the  most 
rapid  development.  We  are  inclined  to  feel  that  Prof.  Burdick's 
collection  would  have  been  more  valuable  if  it  had  devoted  less 
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space  to  the  conventional  subjects,  and  more  to  the  active  problems 
of  regulation. 

A  feature  of  the  collection  which  commends  itself  to  us,  is  the 
frequent  addition  to  the  text  of  the  cases,  of  explanatory  foot- 
notes in  which  attention  is  called  to  other  cases  illustrating  the  same 
points,  and  to  variations  in  the  views  expressed  by  different  courts. 
This  feature  makes  of  the  volume  something  more  than  a  bare 
collection  of  cases,  and  for  this  reason,  in  the  opinion  of  the  re- 
viewer, it  is  more  valuable  for  academic  puiposes  than  the  usual 
case  book.  Every  case  necessarily  has  a  setting  which  is  really  a 
part  of  the  case  itself.  The  case  book  can  well  afford  to  indicate 
the  general  outline  of  that  setting,  thereby  relieving  the  instructor  of 
a  duty  more  or  less  routine  in  nature,  and  enabling  him  to  proceed 
without  delay  to  the  consideration  of  the  principles  illustrated. 

W.  D.  K. 

The  Gist  of  Real  Property  Law.    By  Harold  G.  Aron.    New 
York :    Writers'  Publishing  Co.,  1916.    Pp.  xiii,  264. 

This  is  a  student's  handbook  on  real  property.  It  seems  to  be 
an  attempt  to  state  the  leading  principles  of  real  property  law  in 
summary  form,  with  special  reference  to  the  present  law  of  New 
York.  The  student  will  probably  find  some  of  the  shorter  English 
works  more  convenient  for  a  survey,  such  for  instance  as  Lessee's 
or  Challis's ;  and  the  volume  will  hardly  take  the  place  of  Tiffany's 
among  students  of  modem  American  law.  Since  the  recent  publica- 
tion of  Reeves's  treatise  dealing  particularly  with  the  legislation  and 
special  rules  of  New  York,  there  seems  to  be  little  need  for  this 
additional  work,  and  the  volume  cannot  be  more  than  an  aid  in 
review  to  students.  To  practitioners  it  has  little  value,  though  the 
appendix  contains  citations  which  the  New  York  lawyer  may  find 
convenient.  In  schools  where  the  lecture  system  still  obtains, 
students  will  welcome  this  summary  because  of  its  succintness  and 
comparative  accuracy. 

University  of  Missouri.  Manley  O.  Hudson. 
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Uniform  Paktnership  Act  and  Legal  Persons.  Judson  A,  Crane,  29 
Harvard  L.  Rev.  838. 

Right  Against  False  Attribution  of  Belief  or  Utterance.  John  H. 
Wigmore,    4  Ky.  L.  Jour.  3. 

Federal  Impeachments.    Alex.  Simpson,  Jr,    64  Pcnn.  L.  Rev.  651,  803. 

Prosecution  and  Punishment  of  Animals  and  Lifeless  Things  in  the 
Middle  Ages  and  Modern  Times.  Walter  Woodburn  Hyde.  64  Pcnn.  L 
Rev.  696. 

International  Justice.     James  Brown  Scott.    64  Penn.  L.  Rev.  774. 

Game  Protection  and  the  Constitution.  Edward  S.  Corwin.  14  Mich. 
L.  Rev.  613. 

Liability  of  Carrier  to  Passengers  for  Injuries  by  Its  Servants.  Ren- 
ville Wheat.    14  Mich.  L.  Rev.  626. 
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Tax  Exemption  of  American  Church  Property.    Carl  Zolltnan,    14  Mich. 

L.  Rev.  646. 
Advertizing  Schemes  and  the  Lottery  Law.     Colin  P.  Campbell.    2  Va. 

L.  Reg.  178. 
Testamentary  Incorporation  by  Reference.    Armistead  M,  Dobie.    3  Va. 

L.  Rev.  583. 

PlW>BLEM  OF  REFOiRMING  JUDICIAL  ADMINISTRATION  IN  AMERICA.    Henry  UpSOn 

Sims.    3  Va.  L.  Rev.  598. 
Boundaries  Between  the  Executive,  Legislative,  and  Judicial  Branches 

OF  Government.     William  Howard  Taft    25  Yale  L.  Jour.  599. 
Law  of  Nature  in  State  and  Federal  Decisions.    Charles  Grove  Haines. 

25  Yale  L.  Jour.  617. 
Development  of  Administrative  Law  in  the  United  States.    Edward  A. 

Harriman.    25  Yale  L.  Jour.  658. 
Enfwceability  of  Contracts  of  Unregistered  Foreign  Corporations.    Paul 

/.  Bickel.    50  Am.  L.  Rev.  641. 
Common  Law  and  Modern  Codes.    John  D.  Fleming.    3  Am.  L.  Sch.  Rev. 

602. 
Private  Rights  and  Administrative  Discretion.     Frank  /.  Goodnow.    83 

Cen.  L.  Jour.  165. 
Effect  of  Successive  Sales  of  All  Partners'  Interests  upon  Rights  of 

Creditors  of  the  Firm.    H.  W.  Danforth.    83  Cen.  L.  Jour.  201. 
Commerce  Clause — How  Far  Self-Ejcecuting  and  Extent  of  State  Action 

Permissible  in  Absence  of  Congressional  Regulation.    S.  T.  Bledsoe. 

83  Cen.  L.  Jour.  240. 
Re-Enfranchising  Absent  Voters.     P.  Orman  Ray.    23  Case  and  Com- 
ment 358. 
Federal  v.  State  Regulation  of  Railroads.    Edgar  Watkins.    23  Case  and 

Comment  372. 
Appellate  Jurisdiction  of  United  States  Supreme  Court  in  Bankruptcy 

Cases.    Charles  C.  Moore.    20  Law  Notes  (N.  Y.)  105. 
Is  the  Producer  of  Electricity  an  Insurer?    George  F.  Deiser.    23  Case 

and  Comment  272. 
The  Extralateral  Right*— Shall  It  Be  Aboushed?     Wm.  E.  Colby.    4 

Calif.  L.  Rev.  437. 
Limitations  on  the  Doctrine  of  Corporate  Entity  in  California.    Robert 

L.  McWilliams.    4  Calif.  L.  Rev.  465. 
Inauenable  Rights  of  Property.    Charles  M.  Bufford.    4  Calif.  L.  Rev.  478. 
Powers  and  the  Rule  Against  Perpetuities — I.     Roland  R.  Foulke.     16 

Col.  L.  Rev.  537. 
Constitution auty  of  the  Eight-Hour  Railroad  Law.    Malcolm  H.  Lauch-^ 

heimer.    16  Col.  L.  Rev.  554. 
Doctrine  of  Estoppel  Under  Spanish  and  American  Jurisprudence.    Jose 

Tomeldan.    3  Philipp.  L.  Jour.  191. 
Administration  Code  of  Philippine  Islands,  Effective  July  1,  1916.    John 

F.  Brown.    3  Philipp.  L.  Jour.  205. 
Validity  of  Provision  for  Payment  of  Attorney's  Fees  for  Collection  in 

Note.    T.  B.  Benson.    2  (N.  S.)  Va.  L.  Reg.  321. 
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DISTRICT  MEETINGS 

By  R.  Allan  Stephens^ 

For  several  years  the  Illinois  State  Bar  Association  has  been 
endeavoring  to  interest  the  local  city  and  county  bar  associations  in 
its  work.  Through  its  committee  on  organization,  the  state  as- 
sociation has  tried  various  ways  of  bringing  the  local  associations 
into  closer  communication  with  each  other.  In  1914,  an  effort  was 
made  to  organize  a  state  federation  of  local  bar  associations,  and 
as  a  result  of  considerable  effort  on  the  part  of  the  committee  on 
organization,  the  counties  sent  their  representatives  to  the  meeting 
held  in  connection  with  the  annual  meeting  of  the  state  bar  as- 
sociation and  perfected  the  state'  organization.  During  1915  and 
the  year  following,  efforts  were  made  to  organize  the  local  as- 
sociations, according  to  Supreme  Court  judicial  districts  or  seven 
district  organizations  throughout  the  state.  The  committee  suc- 
ceeded in  organizing  such  federations  in  the  third  and  sixth 
districts,  and  within  the  present  year,  unless  plans  fail,  meetings 
of  the  state  association  will  be  held  in  every  Supreme  Court  district. 

Instead  of  asking  the  members  of  the  bar  to  come  to  the  annual 
meeting  at  some  central  point,  the  officers  of  the  state  association 
are  making  trips  to  each  one  of  the  districts.  Already  these  meet- 
ings have  been  held  in  the  first,  second  and  seventh  districts;  and 
the  remaining  meetings  will  be  held  at  Monmouth,  December  16; 
Peoria,  January  13;.  Freeport,  January  20,  and  Spring^eld, 
February  4. 

The  meetings  opened  with  the  first  district  at  East  St.  Louis 
November  11.  The  excitement  of  the  national  election  had  hardly 
subsided,  but  in  spite  of  this  eight  counties  were  represented  by 
over  forty  lawyers,  and  the  federation  for  the  first  district  was 
organized.    The  officers  are :    Albert  Watson,  Esq.,  of  Mt.  Vernon, 

Associate  Editor  of  Illinois  Law  Review,  and  Secretary  of  Illinois  State 
Bar  Association. 
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president;  Charles  E.  Combe,  Esq.,  of  Harrisburg,  secretary;  and 
£.  C.  Kramer,  Esq.,  of  East  St  Louis,  member  of  the  state 
executive  committee. 

*  With  a  view  to  determining  whether  there  is  any  uniformity 
of  opinion  among  attorneys  throughout  the  state,  the  board  of 
governors  of  the  State  Bar  Association  is  submitting  three  proposed 
bills  for  discussion  at  the  \'arious  district  meetings.  The  bill  pro- 
posing to-  prohibit  corporations  asstunming  to  practice  law,  was 
understood  to  be  looked  upon  with  disfavor  by  the  down-state 
lawyers  as  being  a  city  measure,  but  this  meeting  developed  a  very 
strong  sentiment  in  favor  of  tfie  bill.  The  proposition  that  our 
present  law  be  amended  so  as  to  make  a  summons  returnable  on 
rule  of  court  and  permitting  services  by  other  than  the  sheriff,  was 
opposed  by  every  bar  association  but  one. 

The  second  supreme  court  district  extends  clear  across  the 
state  and  the  officers  of  the  State  Bar  Association  felt  that  the 
Vandalia  meeting  would  be  the  smallest  one  of  the  series.  Much 
to  their  surprise  they  found  when  they  arrived  at  the  old  original 
capitol  of  the  state,  thirteen  of  the  twenty-one  counties  represented ; 
the  counties  not  represented  being  those  so  far  away  that  train 
connections  made  attendance  impracticable.  Mr.  Justice  Farmer 
was  present  and  over  fifty  attorneys  sat  down  at  the  luncheon.  The 
district  organization  was  soon  organized  with  Charles  Burton,  Esq., 
of  Edwardsville  as  president;  Elbert  Vandervort,  Esq.,  of  Salem, 
as  vice-president ;  Walter  E.  Reinhart,  Esq.,  of  Effingham  as  secre- 
tary ;  Leslie  J.  Taylor,  Esq.,  of  Taylorville  as  treasurer ;  and  Noah 
M.  Tohill,  Esq.,  of  Lawrenceville  as  member  of  state  executive 
committee.  Again  the  attorneys  went  on  record  as  opposed  to  any 
change  in  present  service  and  return  of  summons,  and  approved 
the  bill  prohibiting  corporations  from  assuming  to  practice  law; 
although  they  preferred  that  the  bill  should  go  further  and  prohibit 
laymen  from  drawing  wills  and  other  legal  papers;  for  while  the 
country  lawyer  is  not  very  much  affected  by  the  corporation  as- 
suming to  practice  law,  he  feels  the  effects  of  the  notary  public  or 
justice  of  peace  who  infringes  upon  his  business. 

At  the  Vandalia  meeting,  the  present  condition  of  our  law 
with  reference  to  the  rule  in  Shelley's  case  and  the  acceleration  of 
contingent  remainders  was  discussed,  with  the  result  that  a  motion 
was  unanimously  passed  requesting  the  state  association  to  use  its 
efforts  to  obtain  the  repeal  of  such  rules  by  the  legislature. 

On  December  9,  the  meeting  for  the  seventh  district,  was  held 
at  Kankakee.  It  consisted  of  an  afternoon  session  and  an  evening 
dinner.  Five  of  six  counties  in  the  district  were  represented.  W.  R. 
Hunter,  Esq.,  of  Kankakee  was  elected  president;  Frederick  A. 
Brown,  Esq.,  of  Chicago,  vice-president;  John  H.  Gamsey,  Esq., 
of  Joliet,  secretary;  and  the  president  was  authorized  to  represent 
the  district  on  the  state  executive  committee.  While  most  of  the 
lawyers  in  attendance  were  attorneys  from  the  larger  towns  there 
was  little  difference  in  the  opinions  expressed  by  them,  and  those 
of  the  other  districts  comprising  the  rural  committees.     Again, 
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amendments  to  our  practice  act  affecting  summons  were  not  ap- 
proved, while  all  were  willing  to  condemn  corporations  assuming 
to  practice  law.  At  the  dinner  the  speakers  were  T.  F.  EKmovan  of 
Joliet  on  "Legal  Light,"  A.  L.  Granger  of  Kankakee  on  "Reform- 
ing the  Lawyers,"  Charles  W.  Hadley  of  Wheaton  on  "The  Trials 
of  a  State's  Attorney/'  President  Albert  D.  Early  of  Rockford  on 
"The  State  Bar  Association,"  and  Nathan  William  MacChesney  of 
Chicago  on  "Compulsory  Arbitration."  There  was  not  a  suggestion 
of  a  dry  spot  in  any  of  the  speeches  and  the  listeners  left  the  meet- 
ing with  assurance  that  the  organization  in  the  seventh  district  was 
a  success. 

If  the  present  ratio  of  representation  is  carried  out  through  the 
remaining  districts,  the  last  of  the  district  meetings  will  bring  the 
State  Bar  Association  into  personal  touch  with  the  representatives 
of  over  one-half  of  the  counties  of  the  state.  The  Springfield  meet- 
ing is  expected  to  be  the  last  and  largest  one  of  aU  the  meetings. 
It  will  be  held  while  the  legislature  is  in  session.  The  lawyers  from 
the  entire  state  will  be  invited  to  attend,  and  plans  have  already  been 
laid  for  a  dinner  with  a  distinguished  speaker. 
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By  Roscoe  Pound* 

Adams,  e.  l.    Some  Features  of  Civil  Procedure  in  England:  31 

Proc.  N.Y.  St.  Bar  Ass.  (1908)  61. 
Al6er,  GEORGE  w.    Stopping  Point  in  Litigation:   79  Central  Law 
Jour.  333. 

Swift  and  Cheap  Justice:  The  World's  Work,  Oct.,  Nov.,  Dec, 
1913,  Jan.  &  Feb.  1914.  (The  first  article  of  the  series  deals 
with  Organization  of  Courts.) 

The  Old  Law  and  the  New  Order  (1914),  Chap.  3,  "Treadmill 
Justice." 
Allen,  s.  h.    Civil  Procedure  in  Kansas :  35  Rep.  Amer.  Bar  Ass. 
(1912)    861. 

Revised  Code  of  Procedure  in  Kansas:  Proc.  Mo.  St.  Bar.  Ass. 
(1909)  189. 

The  Kansas  Revised  Code  of  Civil  Procedure:  21  Green  Bag 
266. 
Ambler,  benjamin  m.  A  National  Commission  on  Judicial  Ad- 
ministration: The  Bar  (Jour,  of  W.  Va.  B.  A.),  Dec.  1914. 
American  bar  association  bills.  Hearings  before  the  Com- 
mittee on  the  Judiciary,  House  of  Representatives:  Serial  8, 
pts.  1  (Dec.  17,  1913)  and  2  (Feb.  27,  1914). 

Report  of  Special  Committee  to  Prevent  Delay  and  Unneces- 
sary Cost  in  Litigation :  Rep.  American  Bar  Ass.,  XXXIV,  578, 
589-595   (1909). 

Committee  on  Uniform  Judicial  Procedure:  Report  1914,  39 
Rep.  Amer.  Bar  Ass.  (1914)  571. 

1.  This  bibliography  was  prepared  in  two  parts  (one  dealing  with  reform 
of  procedure  and  the  other  with  organization  of  courts)  for  the  special 
section  of  the  California  Bar  Association  appointed  to  investigate  and  re- 
port upon  the  advisability  of  having  matters  of  procedure  and  practice 
governed  by  rules  of  court  rather  than  by  legislative  enactment  The  former 
part  was  printed  in  tiie  report  of  the  section  presented  to  the  Association 
at  its  meeting  in  August,  1916,  and  both  parts  were  printed  in  the  Recorder 
of  San  Francisco.  The  two  parts  have  now  been  merged  in  a  new  bibli- 
ography and  the  whole  has  been  brought  down  to  date.  The  compiler  ac- 
knowledges his  indebtedness  to  Professor  Herbert  H'arlev  of  Northwestern 
University  for  a  number  of  suggestions  in  connection  witn  this  bibliography. 

2.  Dean  of  Harvard  University  School  of  Law. 
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Special  Committee  to  Consider  and  Report  whether  the  Present 
Delay  and  Uncertainty  in  Judicial  Administration  can  be  Les- 
sened and,  if  so,  by  what  Means :   Report  En.  dJ 

Special  Committee  to  Suggest  Remedies  and  Formulate  Pro- 
posed Laws  to  Prevent  Delay  and  Unnecessary  Cost  in  Litiga- 
tion: 34  Rep.  Amer.  Bar  Ass.  (1909)  578;  35  Rep.  Amer.  Bar 
Ass.  (1910)  614,635. 

Simplification  of  Judicial  Procedure  in  Federal  Courts,  Report 
of  the  Committee  of  the  Judiciary  to  Accompany  S.  4551  printed 
January  2,  1917. 

United  States ;  House  of  Representatives,  Sixty-fourth  Congress, 
First  Session,  Hearings  Before  the  Committee  on  the  Judiciary 
on  H.  R.  14974  to  Amend  the  Code  of  the  District  of  Coltunbia. 
Washington,  Government  Printing  Office,  1916. 
American  judicature  society.  Bulletin  No.  1 :  Suggested  Causes 
for  Dissatisfaction  with  the  Administration  of  Justice  in  Met- 
ropolitan Districts,  1914. 

Bulletin  IV-A:  Second  Draft  of  so  much  of  the  Metropolitan 
Court  Act  as  Relates  to  the  Selection  and  Retirement  of 
Judges. 

Bulletin  IV-B:  Second  Draft  of  a  Model  Act  to  Establish  a 
Court  for  Metropolitan  Districts,  1916. 

Bulletin  VI :  Organization  of  Courts ;  Methods  of  Selecting  and 
Retiring  Judges:  Local  Courts  of  Limited  Jurisdiction,  1914. 

Bulletin  VH :    First  Draft  of  a  State-Wide  Judicature  Act,  1914. 

Bulletin  VHI :  Informal  Procedure.  The  Branch  Court  of  Con- 
ciliation of  the  Municipal  Court  of  Cleveland,  by  Judge  Manr- 
uel  Levine,  Introduction  by  John  H,  Wigmore,  The  Small 
Claims  Branch  of  the  Municipal  Court  of  Chicago,  by  Her- 
bert Harley. 

Bulletin  IX :  A  Modem  Unified  Court,  a  Plea  for  Its  Establish- 
ment in  Massachusetts,  1915. 

Bulletin  X:  The  Selection,  Tenure,  and  Retirement  of  Judges, 
1915. 

Bulletin  XI:  English  Courts  and  Procedure,  by  Prof.  William 
E.  Higgins. 

Bulletin  XII:    Commercial  Arbitration  in  England,  by  Samuel 

Rosenbaum,     (Appendix   contains  Arbitration  Rules    of  the 

Arbitration    Bureau  of   the    Chicago  Association   of  Credit 

Men.) 

Amidon,  c.  f.    The  Refuge  of  the  Criminal:  Outlook,  July  1906. 

New  Federal  Equity  Rules:  West  Publ.  Co.'s  Docket,  Feb.  1913, 
No.  37,  p.  891. 

The  Quest  for  Error  and  the  Doing  of  Justice:    40  Amer.  L. 

Rev.  681. 

Amram,  d.  w.    Canadian  Sidelights  on  Prospective  Changes  in 

Pennsylvania  Procedure:  62  Univ.  Pa.  Law  Rev.  (Feb.  1914) 

269. 

Association  of  the  bak  of  the  city  of  new  york:    Report  of 
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Committee  of  Fifteen  on  Proposals  to  be  laid  before  the  Con- 
stitutional Convention,  March  13,  1915. 

Baldwin,  s.  e.    How  Civil  Procedure  was  Simplified  in  Connec- 
ticut:  35,  N.  Y.  St.  Bar  Assn.  (1912),  167,  829. 

Baldwin,  wm.  h.    The  Court  of  Domestic  Relations  of  Chicago: 
3  Jour.  Am.  Inst.  Crim.  L.  and  Criminol.  400  (1912). 

Ball,  d.  h.     Practice  and  Procedure  in  Michigan:    35  N.  Y.  St. 
Bar  Assn.  (1912)  897. 

Bates,  henry  m.    Popular  Discontent  with  the  Law  and  Some 
Remedies  Therefor:    Mich.  St.  B.  A.  Rep.,  (1913)  99. 
Law  Schools    and    Reform  in  Procedure:     111.  St.  Bar  Assn. 

(1914)  399. 

Bausmann,  FREDERICK.    Reflections  Upon  the  Causes  of  Crime  in 

the  United  States :    38  Amer.  Law  Rev.  542. 
Are  Our  Laws  Responsible  for  the  Increase  of  Violent  Crime?: 

33  Rep.  Am.  Bar  Assn.  489. 
Biggs,  a.  w.    Unrest  as  to  the  Administration  of  Law :  Proc.  Tex. 

St  Bar  Assn.  (1912)  p.  177;  Mo.  St.  Bar  Assn.  (1912)  p.  92. 
Blatt,  wm.  m.    Systematic  Law  Reform:    20  Case  and  Comment 

600. 
Boston,  chas.  a.    Some  Practical  Remedies  for  Existing  Defects 

in  the  Administration  of  Justice:    61  U.  of  P.  Law  Rev.  1. 
Boston,  chas.  a.  and  abbott,  everett  v.    The  Judiciary  and  the 

Administration  of  the  Law.   45  Am.  Law  Rev.  (1911)  481,  587. 
Breckenridge,  r.  w.     Defects  in  the  Administration  of  Law :    Ad- 
dress before  St.  Paul  College  of  Law,  St.  Paul,  Minn.,  June  16, 

1910. 
Brief  on  behalf  of  American   bar  association.    Submitted   to 

Judiciary  Committee  of  each  House  [n.  d.]  as  to  Bills  for  Re~ 

form  of  Federal  Procedure. 
Brown,  e.  r.    Some  Faults  of  Legal  Administration:  31  N.  Y.  St 

Bar  Ass.  (1908)  136. 
Bruce,  a.  a.    The  Office  of  the  Appellate  Judge :     1  Quart.  Joum. 

of  Univ.  of  N.D.  (1910)  p.  3. 
Bryan,  george.    The  High  Cost  of  Appeals :    28  Va.  St.  Bar  Assn. 

(1915)  283. 

Bryan,  p.  t.    Judicial  Administration  and  Legal  Procedure:    Mo. 
St.  Bar.  Assn.  (1911)  19. 

Bullitt,  j.  f.    Synopsis  of  Pleading  and  Practice  in  Virginia:  35 
N.  Y.  St.  Bar  Assn.  (1912)  1027. 

BuRDiCK,  w.  L.    Failure  of  Remedial  Justice:    19  Yale  L.  Joum. 
(1910)  409. 

Cartwright,,  J.  H.     Present  but  Taking  No  Part:    10  111.  Law 
Rev.,  537. 

Chicago  bar  association.     Communication  from  President  Ed- 
gar B,  Tolman  to  its  Members  Relative  to  Reform  of  Pro- 
cedure Through  Rules  of  Court  [n.  d,] 
Conference  Bill  and  Gilbert  Bill :    Discussed  by  Mr.  Gilbert  and 
Mr.   Tolman,  Apr.   1911. 
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Report  of  Committee  on  Amendment  of  the  Law  and  Report  of 
Judiciary  Committee:    Report,  1907. 

Clark,  Walter.  Reform  in  Law  and  Legal  Procedure:  Address 
before  N.  C.  Bar  Assn.  1914. 

Cleveland  bar  association.  Report  of  Committee  on  Judiciary 
and  Legal  Reform,  Mar.  30,  1914. 

Coleman,  chas.  t.    Trial  by  Jury :    Ark.  St.  B.  A.  (1914)  53. 

Colorado  bar  association.  Report  of  Committee  on  Law  Re- 
form: Colo.  St.  Bar.  Assn.  (1912)  p.  235;  (1913)  p.  325. 

Courts.  Teisen,  Axel,  Courts  and  Practice  in  Denmark,  Norway 
and  Sweden  (p.  523)  ;  Ringrose,  H,,  The  Courts  of  Great 
Britain  (p.  529) ;  Peterson,  F.  H.,  The  Courts  of  Germany  (p. 
534) ;  PenHeld,  W.  S.,  The  Courts  of  the  Republic  of  Panama 
(p.  540)  ;  Palmer,  T.  W.,  Spanish  Courts  (p.  547)  ;  Wheless,  /., 
The  Central  American  Court  of  Justice  (p.  551) ;  Bonnet,  C, 
The  Supreme  Court  of  France  (p.  558) :  21  Case  and  "Com- 
ment, 523-564  (1914). 

Crawford,  w.  w.  Practice  and  Procedure  in  Kentucky :  35  N.  Y. 
State  Bar  Assn.  (1912)  872. 

Cutting,  c.  s.  Practice  and  Procedure  in  Illinois:  35  N.  Y.  St 
Bar  Assn.   (1912)  850. 

Denison,  j.  h.    Civil  Procedure:    Colo.  Bar  Assn.  (1912)  p.  177. 
Simplification  of  Procedure  in  Civil  Causes:    35  N.  Y.  St.  Bar 
Assn.  (1912)  822. 

Denslow,  van  buren.  The  Relation  of  Organization  of  Courts 
to  Law  Reform:    111.  St.  Bar.  Assn.  (1885)  52. 

England.  Sixth  Report  of  the  Royal  Commissioners  on  the  Civil 
Service,  1915  (deals  with  the  organization  of  clerks  and  ad- 
ministrative officers — of  no  great  importance  for  the  United 
States). 

Eastman,  s.  c.  Practice  and  Procedure  in  New  Hampshire:  35 
N.Y.  St.  Bar  Ass.  (1912)  932. 

Fellows,  Raymond.  Practice  and  Procedure  in  Maine:  35  N.  Y. 
St.  Bar  Ass.  (1912)  880. 

Foreman,  grant.     Law's  Delay:     13  Mich.  Law  Rev.  100. 

Follett,  e.  b.  Proposed  Reforms  of  Our  Legal  Procedure:  61 
Ohio  Law  Bull.  1. 

Gilbert,  h.  t.  Administration  of  Justice  in  Illinois:  111.  St  Bar 
Assn.  (1909)  309,  328. 

Gilbertson,  h.  s.  Short  Ballot  and  an  Efficient  Judiciary:  19  Case 
and  Comment,  332  (1912). 

Gray,  r.  s.  The  Conduct  of  Trials  in  Courts;  Some  Radical 
Suggestions  for  Reform:  San  Francisco  Recorder,  July  28, 
1913. 

Greene,  j.  e.  Epitome  of  the  Laws  and  Rules  Regulating  Pro- 
cedure in  Courts  of  the  State  of  North  Dakota,  With  Some 
Comments  Thereon:  35  N.Y.  St.  Bar  Assn.  (1912)  954. 

Grossman,  e.  m.  Some  Reasons  for  the  Growing  Disrespect  for 
the  Law:    Proc.  Mo.  Bar  Assn.  (1910)  134. 

GusTiN,  J.  D.    Court  Organization:    78  Cent.  L.  J.  200. 
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Hale,  william  bayard.    The  Municipal  Court  of  Chicago :  World's 

Work,  March   1910. 
Hall,  h.  c.    Efficiency  in  Courts  of  Justice:    Colo.  St.  Bar  Assn. 

(1912)  107. 
Hall,  james  parker.    The  Selection,  Tenure  and  Retirement  of 
Judges:     (Address  before  Ohio  St.  Bar  Assn.  1915),  61  Ohio 
Law  Bull.  29;  Bulletin  X,  American  Judicature  Society. 
Harley,  HERBERT.    Circular  Letter  Concerning  the  Administration 
of  Justice,  1912. 

The  Courts  of  Ontario:    111.  St.  Bar.  Assn.  (1913)  307.  . 

Ontario  Courts  and  Procedure:    12  Mich.  L.  Rev.  339,  447. 
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THREE  GENERATIONS  OP  ROMANCE  AND 

LITIGATION:    THE  CELEBRATED 

GAINES  WILL  CASES' 

By  Walter  S.  Holden* 

Among  the  curiosities  of  New  Orleans,  which  all  Northerners 
visit,  is  St.  Louis  Cemetery  No.  1.  It  occupies  less  than  a  dty 
block.  The  tombs  are  built  above  ground,  and  are  six  to  ten  feet 
high.  They  are  arranged  in  regular  order,  side  by  side,  facing 
straight  and  narrow  lanes,  running  the  length  of  the  cemetery.  It  is 
the  oldest  of  the  cemeteries,  and  the  city  has  done  little  or  nothing 
to  arrest  the  ravages  of  time  and  decay.  Many  of  the  totohs  have  ' 
fallen  to  pieces  in  whole  or  in  part,  revealing  their  gruesome  con- 
tents. At  one  end  is  a  large  hollow  in  which  the  bones  of  dis- 
interred bodies  have  been  cast.  In  this  cemetery  lie  the  mortal 
remains  of  Daniel  Clark,  the  central  figure  of  this  paper. 

Daniel  Clark  was  bom  in  County  Sligo,  Ireland,  about  the  year 
1766.  He  was  educated  at  Eton  and  other  English  schools,  and 
before  reaching  the  age  of  twenty-one,  came  to  New  Orleans  upon 
the  invitation  of  a  rich  uncle,  whose  property  he  inherited  at  the 
tatter's  death,  in  1799.  Clark  became  a  leader  in  the  social,  busi- 
ness and  political  life  of  the  community.  He  is  described  as  a  man 
of  great  personal  pride  and  social  ambition,  and  of  strong  intellect 
He  was  enterprising,  of  dominating  character,  and  of  commanding 
influence.  His  pecuniary  integrity  was  unquestioned.  To  him,  more 
than  to  anyone  else,  is  attributed  the  acquisition  by  the  United  States 
of  Louisiana.  He  had  been  United  States  Consid  at  New  Orleans 
while  it  was  under  the  dominion  of  Spain,  and  was  the  first  repre- 
sentative of  the  Territory  of  Louisiana  in  Congress.  In  1808,  he 
was  the  chief  witness  in  the  court  martial  of  Gen.  James  Wilkinson, 
the  intriguing  and  unscrupulous  accomplice  of  Aaron  Burr  in  the 
conspiracy  to  cause  a  secession  of  the  southwestern  part  of  our 
country.  In  1807,  he  engaged  in  a  duel  with  Governor  Claiborne,  in 
which  the  latter  was  seriously  wounded. 

Clark  died  at  New  Orleans  August  16,  1813,  at  the  age  of  48, 
and,  as  was  commonly  reputed,  a  bachelor.  No  will  but  one  dated  in 
1811  was  found.  This  left  his  property  to  his  mother,  Mary  Clark, 
who  was  living  at  Germantown,  Pa.  It  was  an  olographic  will, 
naming  his  partners,  Richard  Relf  and  Beverly  Chew  his  executors. 
This  will  was  presented  to  Judge  Pitot,  in  the  second  District  Court 

1.    A  paper  read  before  the  Law  Qttb  of  Chicago  on  May  28,  1916. 
Z    Of  the  Chicago  Bar. 
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of  the  Parish  of  Orleans,  the  Court  of  Probate,  on  August  17,  1813. 
The  next  day,  Chevalier  de  la  Croix,  an  intimate  friend  of  Clark's, 
presented  a  petition  to  said  court,  saying  he  had  strong  reasons  for 
believipg  that  decedent  had  executed  a  later  will,  and  praying  that 
every  notary  public  of  the  city  be  cited  into  court,  to  testify  to 
whether  copies  of  any  such  will  had  been  filed  or  deposited  in  their 
respective  offices.  The  order  was  entered,  the  notaries  appeared,  but 
no  such  will  was  shown  to  have  been  deposited  with  any  of  them. 
The  will  of  1811  was  thereupon  probated,  and  in  the  course  of  a 
few  years  Relf  and  Chew,  the  executors,  sold  off  decedent's  entire 
estate,  then  said  to  be  valued  at  about  one  million  dollars,  most  of 
it  real  estate  in  the  City  of  New  Orleans. 

Soon  after  coming  to  New  Orleans,  Clark  had  become  intimate 
with  a  Frenchman  by  the  name  of  Jerome  Des  Granges.  In  1794, ' 
Des  Granges  had  married  a  French  girl  named  Zulime  de  Carriere, 
then  only  13  years  of  age.  She  is  said  to  have  been  a  girl  of  remark- 
able beauty,  and  we  think  the  story  of  her  life  will  justify  us  in 
saying  she  must  also  have  been  extremely  voluptuous  in  form,  and 
passionate  in  character  and  disposition.  Des  Granges  kept  a  small 
confectionary  shop  where  liquors  and  cakes  were  served.  Zulime 
stood  behind  the  counter  and  waited  on  customers,  and  it  is  fairly 
inferable  that  the  trade  of  the  shop  did  not  suffer  thereby.  Clark 
became  a  frequent  visitor  at  the  home  of  Des  Granges  and  Zulime. 
In  the  spring  of  1801,  Des  Granges  went  to  France  for  the  purpose 
of  recovering  some  property  in  which  his  wife  and  her  two  sisters, 
Madame  Despau  and  Madame  Caillavet  were  interested.  Des 
Granges  wrote  to  Clark  from  France,  sending  a  package  for  Clark 
to  deliver  to  Zulime,  and  requesting  him  to  look  out  for  her  if  she 
were  in  need  of  help  or  advice.  Qark  followed  these  instructions 
to  the  letter.  He  was  much  in  Zulime's  society,  and  while  the  hus- 
band was  still  in  France,  she  was  found  to  be  pregnant.  Clark  sent 
her  to  Philadelphia,  with  letters  of  introduction  to  his  partner, 
Daniel  W.  Cobce,  a  resident  of  Philadelphia,  and  a  person  of  dis- 
tinguished local  standing.  These  letters  informed  Coxe  that  the 
pregnancy  was  by  him,  Clark,  and  requested  that  she  be  properly 
cared  for.  She  finally  gave  birth  to  a  girl  baby  who  was  named 
Caroline.  The  baby  was  placed  by  Coxe  in  the  care  of  a  nurse, 
and  later  was  given  over  to  a  family  in  the  country,  where  she  was 
reared  and  educated  at  the  expense  of  Clark  during  his  life  time. 
She  grew  to  womanhood,  and  was  married  respectably  to  a  man 
named  Barnes.  After  the  birth  of  Caroline,  Zulime  returned  to 
New  Orleans,  and  her  husband  Des  Granges,  so  far  as  appears, 
never  knew  of  the  occurrence. 


Digitized  by 


Google 


466  //  ILUNOIS  LAW  REVIEW 

In  the  fall  of  18Q2,  Des  Granges  returned  to  New  Orleans,  and 

brought  with  him  a  Seamstress  from  France.  He  was  at  once  in- 
carcerated on  the  charge  of  bigamy.  It  was  chaiged  not  only  that 
he  was  married  to  the  seamstress,  but  that  before  his  marriage  to 
Zulime,  he  had  married  in  New  York  a  woman  by  the  name  of 
Barbara  Orci.  Upon  the  trial,  no  attempt  seems  to  have  been  made 
to  prove  a  marriage  to  the  seamstress,  who  said  she  came  to  this 
country  the  better  to  make  a  living.  Both  Des  Granges  and  Barbara 
Orci  denied  that  they  were  married.  Zulime  testified  that  she  had 
heard  of  the  rumors  and  charges  that  her  husband  had  a  former 
wife  living;  that  the  year  before  she  had  gone  to  Philadelphia  and 
New  York  to  investigate  the  diaifies  (which  we  know  was  not  the 
object  of  her  trip),  and  became  satisfied  that  the  charges  were  not 
true.  There  was  neither  a  conviction  nor  an  acquittal,  the  court 
merely  suspended  the  proceedings  with  power  to  prosecute  them 
thereafter,  if  necessary.  The  costs  of  the  proceeding  were  taxed 
against  Des  Granges,  and  he  was  set  at  liberty.  He  at  once  fled, 
and  did  not  reappear  in  New  Orleans  until  1805.  The  question  as 
to  whether  Des  Granges  had  a  living  wife  when  he  married  Zulime 
is  a  matter  of  the  greatest  concern,  for  its  solution  determines 
whether  or  not  the  subsequent  marriage  of  Daniel  Clark  and  Zulime, 
which  it  was  claimed  took  place  in  Philadelphia  in  1802  or  1803, 
was  valid,  and  whether  a  child  thereafter  bom  to  Clark  and  Zulime 
was  legitimate. 

The  story  of  this  marriage  of  Clark  and  Zulime,  as  told  by 
her  sister,  Madame  Despau,  who  claimed  to  have  been  present,  is  as 
follows:  When  Zulime  heard  rumors  of  Des  Granges'  former 
marriage,  which  it  was  said  he  had  confessed,  she  separated  from 
him.  Daniel  Clark  then  proposed  marriage  to  her.  It  was  deemed 
necessary  that  positive  proof  of  the  prior  marriage  of  Des  Granges 
be  first  obtained.  To  obtain  this  proof,  Zulime,  in  1802  or  1803, 
went  to  New  York  with  her  sister,  Madame  Despau,  and  visited  the 
Catholic  Church,  where  Des  Granges  was  said  to  have  been  married. 
It  was  found  that  the  registry  of  marriages  had  been  destroyed. 
Clark  followed  them  to  New  York.  They  were  informed  that  a 
Mr.  Gardette  of  Philadelphia  had  been  a  witness  to  the  wedding 
ceremony.  They  proceeded  to  Philadelphia,  and  interviewed  Gar- 
dette, who  confirmed  what  they  had  heard.  Fully  satisfied  now  that 
Des  Granges  was  a  married  man  in  1794,  when  she  was  married  to 
him,  and  that  therefore  her  marriage  was  void,  and  Daniel  Qaiic 
pressing  his  suit,  she  gave  her  consent.  Clark  and  Zulime  were 
then  married  in  Philadelphia  by  a  Catholic  Priest,  Madame  Despau 
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being  a  witness.  Clark  said  that  it  would  be  necessary  for  them 
to  keep  the  marriage  a  secret  until  there  was  a  judicial  annulment  of 
the  marriage  of  Zulime  and  Des  Granges.  Clark,  a  man  of  great 
pride,  felt  that  to  announce  the  marriage  would  create  a  scandal, 
and  to  the  date  of  his  death  the  marriage  was  never  promulgated. 
They  returned  to  New  Orleans,  and  Clark  settled  her  in  an  elegant 
home,  in  which  she  lived  with  her  sister.  He  used  to  take  tea  with 
them  every  evening.  Among  his  friends,  he  was  reputed  a  bachelor. 
New  Orleans  was  at  that  time  a  city  of  about  eight  thousand  inhab- 
itants, and  as  may  well  be  imagined,  the  moral  standards  were  low. 
Qark,  while  a  man  of  honor,  conformed  to  the  more  or  less  com- 
mon practices,  and  was  known  to  have  several  mistresses.  One  wit- 
ness says,  "When  Clark  saw  a  pretty  woman,  he  fell  in  love  with 
her." 

In  1805,  Des  Granges  returned  to  New  Orleans,  and  suit  was 
instituted  by  Zulime  for  alimony.  A  decree  was  entered  in  her  favor, 
and  Des  Granges  at  once  disappeared  and  never  was  seen  or  heard 
of  again.  In  1806,  she  sued  him  for  divorce,  the  suit  being  brought 
in  her  maiden  name,  Zulime  de  Carriere.  The  petition,  having  been 
lost  from  the  court  files,  it  is  not  certain  what  charge  it  contained, 
but  it  is  probable  the  prayer  was  for  a  decfee  nullifying  the  marriage, 
on  account  of  Des  Granges'  prior  marriage.  At  any  rate,  a  decree 
was  granted  for  the  complainant. 

In  1806,  Zulime  gave  birth  to  another  daughter  in  New  Orleans. 
Colonel  Davis,  a  brother-in-law  of  Boisfontaine,  who  managed  some 
of  Clark's  plantations,  took  charge  of  the  infant.  She  was  suckled 
by  a  Mrs.  Harper,  a  niece  of  Colonel  Davis.  Mrs.  Davis,  having  no 
child  of  her  own,  and  becoming  attached  to  the  baby,  she  and  her 
husband  determined  to  keep  her  until  her  parents  might  claim  her, 
and  gave  her  the  name  Myra. 

In  1806,  Clark  was  sent  to  Congress.  Ari  estrangement  took 
place  between  himself  and  Zulime,  the  exact  cause  of  which  is  un- 
certain. It  was  said  on  the  one  hand  that  he  had  heard  stories 
about  her  that  caused  him  to  suspect  her  fidelity.  She  doubtless  was 
impatient  because  he  persisted  in  postponing  the  promulgation  of 
their  marriage.  It  is  certain,  however,  that  Qark  was  msJcing  eyes 
at  another  beauty,  a  Miss  Caton  of  Baltimore,  and  the  report  reached 
Zulime  that  he  was  engaged  to  marry  her.  Wishing  to  learn  the 
truth  as  to  this,  Zulime  and  her  sister  Madame  Despau  went  north. 
They  first  went  to  Philadelphia  to  get  the  proof  of  her  own  marriage 
to  Clark.  There  she  learned  that  the  priest  who  had  married  them 
had  gone  to  Ireland.    They  then  sent  for  Clark's  partner,  Coxe,  and 
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told  him  of  the  rumor  they  had  heard.  He  answered  that  it  was 
true  that  Clark  was  engaged  to  marry  the  Baltimore  girl.  He  also 
said  that  Zulime  would  be  unable  to  establish  her  marriage  to  Clark 
if  he  were  disposed  to  contest  it.  He  sent  to  her  a  lawyer  who 
told  her  she  could  never  prove  her  marriage  to  Clark.  Satisfied 
with  thisy  she  married  Gardette,  the  man  who  had  been  a  witness  at 
the  first  marriage  of  Des  Granges.  So  far  as  the  record  shows,  she 
had  never  been  intimately  acquainted  with  this  gentleman.  It  would 
appear  that  the  sanctity  of  the  marriage  relation  was  not  deeply 
rooted  in  the  conscience  of  Zulime.  She  lived  for  several  years  widi 
her  new  husband  in  Philadelphia,  and  then  moved  with  him  to 
France.  Upon  his  death  in  1831,  she  returned  with  his  and  her  three 
children  to  New  Orleans,  where  she  appears  to  have  lived  a  quiet, 
respectable  life  until  her  death  in  1853. 

Returning  now  to  Myra,  the  last  child  bom  of  Zulime  and  Clark 
in  1806,  it  will  be  recalled  that  she  was  placed  in  chai^  of  Colonel 
Davis  and  wife.  In  1812,  Davis  moved  to  Philadelphia,  taking  his 
wife  and  Myra.  The  child  was  brought  up  by  them,  and  was  known 
only  as  Myra  Davis. 

In  1830,  Davis,  then  a  member  of  the  Pennsylvania  legislature, 
wrote  home  for  certain  papers.  Myra,  in  searching  for  them,  acd- 
dently  came  upon  some  letters  whidi  intimated  that  she  was  not  his 
daughter,  but  that  her  father  was  one  Daniel  Qaric  of  New  Orleans. 
Upon  Davis'  return  home,  he  disclosed  to  her  more  fully  the  circum- 
stances of  her  birth.  In  1832,  she  was  married  to  William  W.  Whit- 
ney of  New  York.  Davis  later  forwarded  to  them  a  letter  he  had 
received  from  a  person  named  Bellechasse,  then  a  resident  of 
Matanzas,  Cuba.  The  latter  had  been  an  intimate  friend  of  Claik's, 
and  told  in  this  letter  of  a  will  made  by  Clark  just  before  his  death, 
which  had  been  fraudulently  suppressed.  By  this  will,  Myra  was 
said  to  have  inherited  Clark's  entire  estate,  except  a  small  bequest  to 
his  mother.  M3rra  at  once  determined  to  sift  the  story  to  the  bottom, 
and  if  convinced  of  its  truth,  to  take  the  necessary  legal  steps  to 
recover  the  property  rightfully  hers.  How  persistently  she  followed 
this  fixed  determination,  the  story  of  the  balance  of  her  life  will 
disclose.  With  her  husband,  she  gathered  together  her  belongings, 
and  set  out  for  Cuba.  She  learned  from  Bellechasse,  who  had  been 
with  Qark  in  his  last  illness,  that  he  had  read  the  last  will  made  a 
few  days  before  Qark's  death;  that  Chevalier  de  la  Croix,  Judge 
Pitot,  and  himself  were  named  executors;  that  De  la  Croix  was 
named  tutor  for  Myra,  and  that  the  will  made  Myra  the  testator's 
sole  devisee.    They  proceeded  thence  to  New  Orleans  in  1833.  Whit- 
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ney  at  once  publicly  charged  Relf  and  others  with  having  fraudu- 
lently suppressed  the  last  will  of  Daniel  Clark.  For  this  he  was  im- 
prisoned, and  released  on  giving  $10,000  bail.  He  afterwards  was 
convicted  and  fined  for  criminal  defamation  of  character.  They  then 
proceeded  to  collect  the  proofs,  which  consisted  chiefly  of  the  testi- 
mony of  Bellechasse,  Boisfontaine,  De  la  Croix,  and  Mrs.  Harper. 
When  it  is  considered  that  Relf,  who  was  charged  with  having  sup- 
pressed the  last  will,  was  a  prominent  and  respected  citizen,  and  that 
Clark's  property  had  all  been  disposed  of  by  the  executors  ten  to 
twenty  years  before,  and  now,  much  increased  in  value,  was  owned 
by  many  wealthy  and  socially  and  politically  powerful  citizens,  we 
can  but  admire  the  pluck  and  nerve  of  this  woman  and  her  husband 
in  undertaking  the  seemingly  impossible  task  of  vindicating  her 
rights  and  recovering  her  property.  Not  only  was  Whitney  cast 
into  jail,  but  both  Myra  and  her  husband  were  treated  with  the  ut- 
most bitterness  and  antagonism.  This  led  to  attempts  upon  the  life 
of  Myra.  At  one  time  she  was  shot  at,  the  bullet  going  through  her 
bonnet. 

On  June  18,  1834,  twenty-one  years  after  her  father's  death, 
Myra  filed  an  intervening  petition  in  Clark's  estate,  praying  that  the 
will  of  1811  be  annulled  and  set  aside;  that  she  be  declared  to  be 
the  heir  of  Clark,  and  that  Rdf  and  Chew  be  ordered  to  deliver 
over  the  estate  to  her.  Relf  and  Chew  filed  an  answer,  denying 
that  Myra  had  any  claim,  that  Clark  was  ever  legally  married,  and 
that  he  had  ever  had  any  legitimate  offspring.  It  will  be  noted  that 
Myra's  claim  was  based  on  her  being  the  heir  of  Clark,  no  effort 
being  made  at  this  time  to  probate  the  will  of  1813.  In  the  course 
of  this  controversy,  many  depositions  were  taken.  Finally,  on  June 
8,  1836,  the  court  pronounced  judgment,  non-suiting  Myra. 

On  July  28,  1836,  Myra  and  her  husband  filed  a  bill  in  equity, 
in  the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Louisiana,  against  Relf  and  Chew,  and  about  fifty  owners  of 
property  purchased  from  them,  as  executors  of  Clark's  will.  The 
object  sought  was  to  recover  the  Qark  property.  Upon  the  applica- 
tion of  some  of  the  defendants,  an  order  was  entered  requiring  com- 
plainants to  provide  defendants  with  copies  of  the  bill  in  the  French 
language,  and  to  produce  twenty-five  original  documents  referred  to 
in  tlie  bill,  but  not  made  exhibits  and  that  the  future  proceedings  in 
the  case  should  be  conformable  to  the  provisions  of  the  code  of  prac- 
tice of  Louisiana.  Complainant  did  not  comply  with  this  order  but 
petitioned  for  a  writ  of  attachment  against  Relf  for  having  failed 
to  answer  the  bill.    This  motion.  Judge  Lawrence  not  only  refused 
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to  grant,  but  he  resisted  repeated  applications  to  have  the  motion 
and  its  refusal. recorded  among  the  proceedings  of  the  court.  Thus 
the  suit  was  at  a  stand-still,  for  complainants  could  not  proceed 
under  the  order  of  the  court,  for  it  in  eflFect  deprived  her  of  her 
equity  rights,  for  the  Louisiana  code  did  not  recognize  such  a  thing 
as  equity  practice.  Finally,  her  counsel  petitioned  the  federal 
Supreme  Court  for  a  writ  of  mandamus  to  be  directed  to  the  circuit 
judge,  setting  up  in  the  petition  that  such 

'^burdensome  and  oppressive  exactions  could  have  had  no  other  design  or 
tendency  but  to  evade  the  suit  and  its  legitimate  consequences;  and  to  wear 
out  and  weigh  down  the  complainants  by  mere  vexation  and  chicanery,  too 
thinly  veiled  behind  frivolous  pretexts/' 

This  was  an  ex  parte  petition,  decided  at  the  January  term,  1839, 
Justice  Story  delivering  the  opinion  of  the  court  said,* 

"That  it  is  the  duty  of  the  Circuit  Court  to  proceed  in  this  suit  accord- 
ing to  the  rules  prescribed  by  the  Supreme  Court  for  proceedings  in  equity 
causes,  can  admit  of  no  doubt  That  the  proceedings  of  the  district  judge 
and  the  orders  made  by  him  in  the  cause,  which  are  complained  of,  are  not 
in  conformity  with  those  rules,  and  with  chancery  practice,  can  admit  of 
little  doubt" 

But  the  court  held  that  the  appropriate  redress  was  by  appeal 
from  a  final  decree  and  denied  the  writ. 

Complainant's  cotmsel  then  made  a  motion  in  the  Circuit  Court 
to  set  aside  the  aforesaid  obnoxious  order.  This  motion  was  argued 
before  Judges  Lawrence  and  McKinley,  who,  unable  to  agree,  certi- 
fied the  question  to  the  federal  Supreme  Court  This  case  came 
on  for  decision  at  the  January  term,  1841.*  Myra,  after  the  death 
of  her  husband,  of  yellow  fever  in  1837,  had  married  General 
Edmund  P.  Gaines,  a  hero  of  the  War  of  1812,  and  of  the  Seminole 
and  Creek  wars.  He  died  in  1847,  and  his  widow  was  never  again 
married.  The  opinion  of  the  Supreme  Court  was  by  Justice  Thomp- 
son. He  held  that  the  order  should  be  set  aside,  incidentally  rebuk- 
ing Judge  Lawrence  as  follows  : 

"It  is  a  matter  of  extreme  regret,  that  it  appears  to  be  the  settled  de- 
termination of  the  District  Judge  not  to  suffer  chancery  practice  to  prevail 
in  the  Circuit  Court  in  Louisiana,  in  equity  cases;  in  total  disregard  of  the 
repeated  decisions  of  this  court  and  the  rules  of  practice  established  by  the 
Supreme  Court  to  be  observed  in  chancery  cases." 

The  circuit  court  having  complied  with  the  mandate  from 
Washington  and  the  defendants  having  filed  demurrers,  the  two  cir- 
cuit judges  again  locked  horns  on  the  questions  involved,  and  certi- 
fied the  same  to  the  Supreme  Court,  The  questions  involved  before 
the  Supreme  Court  were  the  following: 

3.  Ex  parte  Myra  Clark  Whitney,  13  Peters  404. 

4.  Gaines  v.  Relf,  15  Peters  9. 
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1.  Is  the  bill  multifarious?  And  have  the  complainants  a 
right  to  join  the  defendants  in  this  suit? 

2.  Can  the  court  entertain  jurisdiction  of  this  case  without 
probate  of  the  will  set  up  by  the  complainants,  and  which  they  charge 
has  been  destroyed  or  suppressed? 

3.  Has  the  court  jurisdiction  of  this  case,  or  does  it  belong 
exclusively  to  a  court  of  law? 

The  Supreme  Court's  opinion  by  Justice  McLean  was  rendered 
at  the  January  Term,  1844.*  It  was  held  that  the  bill  was  mul- 
tifarious ill  but  two  respects— in  making  Caroline  Barnes  a  party, 
she  being  alleged  to  have  rights  as  legatee  under  the  1813  vdll; 
(Caroline,  it  will  be  recalled,  was  the  illegitimate  child  of  Clark  and 
Zulime,  bom  in  1801),  and  in  the  prayer  for  an  accounting  from  the 
executors  Relf  and  Chew;  but  the  court  held  that  the  bill  could  be 
amended  in  these  respects.  It  was  held  that  while  the  other  defend- 
ants held  diflFerent  properties,  the  one  from  the  others,  neverthe- 
less their  source  of  title  was  common,  and  all  alike  depended  on  the 
validity  of  the  will  of  1811,  and  that  the  bill  avoided  multiplicity  of 
suits  without  subjecting  defendants  to  inconvenience  or  unnecessary 
expense,  and  therefore  was  not  obnoxious  as  being  multifarious. 

On  the  second  point,  the  court  held  that  both  under  the  gen- 
eral and  the  local  law,  the  will  of  1813  must  be  proved  before  any 
title  could  be  set  up  under  it,  and  that  it  could  be  probated  only  in  the 
probate  court,  but  nevertheless  that  complainant  was  entitled  to 
answers  from  the  defendants,  which  answers  might  be  used  as  evi- 
dence before  the  probate  court  to  establish  the  will  of  1813  and 
revoke  that  of  1811.  While  the  demurrer  on  the  second  point  was 
decided  in  favor  of  Myra,  it  took  from  her  the  right  to  rely  upon 
the  will  of  1813  and  forced  her  in  this  suit  to  depend  solely  upon 
her  rights  as  an  heir. 

On  the  third  point,  the  court  held  that  equity  alone  could  give 
adequate  relief,  and  that  the  court  therefore  had  jurisdiction. 

Patterson,  one  of  the  fifty  odd  defendants  in  this  suit,  instead 
of  demurring,  as  the  other  defendants  did,  filed  an  answer  and  con- 
sented that  the  case  might  be  tried.  He  owned  a  plot  of  ground 
in  New  Orleans  which  was  bought  in  1820  by  one  Correjolas  from 
Relf  and  Chew,  the  executors,  and  which  by  mesne  conveyances, 
had  come  into  the  possession  of  Patterson.  The  case  was  tried 
upon  the  records  of  the  original  hearing  in  the  probate  court,  and 
the  depositions  of  Mds.  Despau  and  Caillavet,  sisters  of  Zulime, 
De  la  Croix,  Bellechasse,  and  Judge  Pitot — intimate  friends  of 

5.    Games  v.  Chew,  2  Hoirard  619. 
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Clark — Boisfontaine,  the  manager  of  his  plantations,  Mr.  and  Mrs. 
Davis,  the  foster  parents  of  Myra,  Mrs.  Harper,  who  suckled  the 
infant  Myra,  and  odiers. 

Decree  was  entered  ^ril  25,  1840,  in  favor  of  the  comfriairomt, 
requiring  the  defendant  to  convey  the  whole  of  the  property  to  Myra. 
Patterson  appealed  to  the  federal  Supreme  Court,  which  handed 
down  an  opinion  at  the  January  Term,  1848,  by  Justice  Wayne.* 
The  court  reviewed  the  facts  at  some  length.  Great  stress  was  laid 
on  the  testimony  of  Mme.  Despau,  who  was  present  in  Philadelphia 
at  the  marriage  of  Zulime  and  Qaxk,  and  the  court  refused  to  be 
impressed  by  attempts  to  discredit  her  evidence.  Boisfontaine  said 
Gark  frequently  spoke  to  him  in  confidential  terms  of  Myra,  whom 
he  always  referred  to  as  his  legitimate  daughter.  He  was  with  him 
about  fifteen  days  before  his  death.  On  this  occasion,  he  said,  Clark 
took  a  sealed  packet  from  a  case,  handed  it  to  De  la  Croix',  and 
said  that  his  last  will  was  finished,  that  he  had  appointed  De  la 
Croix,  tutor  for  his  daughter  Myra,  to  whom  he  had  given  his 
estate,  subject  to  an  annuity  to  his  mother,  and  that  he  had  appointed 
De  la  Croix,  Pitot,  and  Bellechasse,  his  executors.  Previously  he 
had  told  the  witness  he  was  making  his  last  will,  and  that  in  it 
he  should  acknowledge  Myra  as  his  legitimate  daughter.  The  day 
before  his  death,  Clark  told  the  witness  his  last  will  was  in  the  little 
black  case  in  his  office  room  below.  About  two  hours  before  his 
death,  Clark  instructed  Lubin,  his  slave  servant,  in  the  presence  of 
this  witness,  to  be  sure,  as  soon  as  he  died,  to  carry  this  little  black 
case  to  Chevalier  de  la  Croix.  A  short  time  before  Clark  died, 
witness  says  Relf  took  a  bunch  of  keys  from  Clark's  armoire,  one 
of  which  he  thought  fitted  the  little  black  case.  Relf  then  left  the 
room.  Lubin  told  the  witness  that  he  saw  Relf  go  into  the  office 
room  below  and  lock  the  door.  This  little  black  case  was  never 
discovered,  nor  was  the  alleged  will  of  1813  ever  brought  to  light, 
either  in  this  case  or  any  of  the  succeeding  cases.  Lubin  was  not  a 
witness,  being  disqualified  as  a  slave. 

Both  Mrs.  Harper  and  Bellechasse  testified  to  Clark's  having 
confided  to  them  that  Myra  was  his  legitimate  child,  that  he  should 
acknowledge  her  as  such  in  his  will,  and  Mrs.  Harper  testified  to 
having  read  the  will  and  that  it  left  his  estate  to  Myra,  as  his  legiti- 
mate child.  The  court  discussed  the  testimony  deemed  strongest 
against  the  marriage  of  Clark  and  Zulime — ^that  they  did  not  pro- 
mulgate the  marriage  or  livej  together,  that  neither  De  la  Croix 
nor  Mr.  and  Mrs.  Davis  knew  anything  of  the  marriage  of  Clark 

6.    Patterson  v.  Gaines,  6  Howard  550. 
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and  Zulime,  that  Coxe,  the  Philadelphia  partner,  swore  Clark  had 
never  married,  and  the  strange  marriage  of  Zulime  with  Gardette 
without  any  dissolution  of  her  marriage  with  Clark,  and  concluded 
that  this  testimony,  most  of  it  negative  in  character  did  not  over- 
come the  positive  testimony  of  Madame  Despau,  corroborated  as  it 
was  by  the  testimony  of  other  witnesses. 

On  the  other  branch  of  the  case — ^as  to  Zulime  being  a  single 
woman  at  the  time  of  her  marriage  to  Clark — ^the  court  held  that  the 
burden  of  proof  was  not  on  the  complainant  to  show  that  Zulime's 
marriage  to  Des  Granges  was  void,  but  that  the  burden  was  on  the 
defendants  to  show  that  the  marriage  of  Clark  and  Zulime  was 
invalid,  by  reason  of  Zulime's  prior  valid  marriage.  Madame  Ben- . 
gueral  testified  that  when  she  reproached  Des  Granges  for  his  base- 
ness in  imposing  upon  Zulime,  he  excused  himself  by  saying  that  at 
the  time  he  married  her,  he  had  abandoned  his  lawful  wife  and  never 
intended  to  see  her  again. 

The  record  in  the  bigamy  case  was  not  produced  at  this  hear- 
ing. 

The  court  fotmd  that  the  sale  of  Clark's  property  by  the  execu- 
tors in  1820  was  made  without  a  judicial  order  of  court,  and  in  viola- 
tion of  law,  and  was  made  when  the  time  within  which  the  executors 
could  act  as  such  had  expired,  and  consequently  that  Patterson  was 
chargeable  with  notice. 

The  civil  code  of  Louisiana  in  force  at  the  time  of  Clark's 
death,  provided 

''That  donations  either  inter  vhos  or  mortis  causa  cannot  exceed  Ae 
fifth  part  of  the  property  of  the  disposer,  if  he  leaves  at  his  death  one  or 
more  legitimate  diildren  or  descendants,  bom  or  to  be  bom." 

Under  this  statute,  Myra,  being  found  to  be  legitimate,  was 
entitled  to  take  four-fifths  of  her  father's  estate,  as  forced  heir 
(the  rights  of  the  widow  Zulime  were  not  considered  in  this  case) 
and  the  decree  below,  which  gave  her  the  whole  of  Patterscm's  prop- 
erty, was  reversed,  for  this  error  only. 

In  February,  1850,  fourteen  years  after  the  suit  was  instituted, 
there  came  on  for  trial  the  main  suit  against  Relf  and  Chew  and 
fifty  other  defendants.  In  1844,  Zulime,  describing  herself  as  the 
widow  of  the  late  Daniel  Clark,  had  conveyed  to  Myra  her  moiety 
of  one-half  of  Clark's  estate.  Myra  thereupon  had  amended  her 
bill  in  this  respect,  and  she  thereafter  sued  for  one-half  of  the  estate, 
as  grantee  of  her  mother,  and  four-fifths  of  the  remainder,  as  a 
"forced  heir."  After  a  long  trial,  at  which  much  new  evidence  was 
introduced,  the  circuit  court  dismissed  complainant's  bill  for  want 
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of  equity,  from  which  decree  she  appealed  to  the  federal  Supreme 
Court. 

There  was  introduced  at  the  trial  a  certificate  in  Latin,  signed 
by  a  Catholic  priest,  setting  forth  that  he  had  married  Des  Granges 
and  Barbara  Orci  in  New  York  in  1790,  the  certificate  bearing 
date  September  11,  1806.  This  was  produced  by  James  Gardette, 
the  son  of  Zulime  by  her  last  husband,  who  stated  that  he  and  his 
mother  had  found  it  among  some  old  papers  belonging  to  his 
father.  There  was  also  introduced  the  record  of  the  divorce  of 
Zulime  and  Des  Granges  entered  in  1806,  minus  the  petition  which 
was  lost.  The  defendants  introduced  the  record  of  the  suit  brought 
in  1805  by  Zulim^  against  Des  Granges  for  alimony,  the  petitioner 
charging  her  husband  therein  with  cruelty  and  desertion.  Defend- 
ants also  introduced  the  ecclesiastical  record  of  the  bigamy  proceed- 
ings, heretofore  referred  to. 

The  opinion  of  the  court  was  delivered  by  Justice  Catron  at 
the  December  Term,  1851.^  The  decree  of  the  lower  cotut  was 
affirmed.  The  court  in  this  case  practically  reversed  the  opinion 
in  the  Patterson  case  on  the  question  as  to  where  lay  the  burden 
of  proof  on  the  question  as  to  Des  Granges'  prior  marriage.  Justice 
Catron  says, 

"The  marriage  of  Zulime  and  Des  Granges  being  conceded,  it  was  estab- 
lished as  prima  facie  true  that  Zulime  was  not  the  lawful  wife  of  Qark 
and  the  onus  of  proving  that  Des  Granges  had  a  former  wife  living  when 
he  married  Zulime  was  imposed  on  the  complainant" 

The  court  held  that  the  evidence  was  insufficient  upon  which 
to  base  any  finding  of  the  prior  marriage  of  Des  Granges — ^that  the 
statement  of  Zulime  herself  in-  the  bigamy  case  was  sufficient  refuta- 
tion; that  the  evidence  of  the  sisters  Despau  and  Caillavet  was 
unreliable  and  untrustworthy,  the  court  saying : 

"It  is  palpable  that  the  witnesses  Despau  and  Caillavet  swear  to  a 
plausible  tale  of  fiction,  leaving  out  the  circumstances  of  gross  reality."  * 

The  court  also  held  that  Zulime's  marrying  Gardette  was  the 
strongest  kind  of  disavowal  of  any  marriage  between  herself  and 
Qark.  Then  there  was  the  suit  for  alimony  brought  by  Zulime 
against  Des  Granges,  after  her  alleged  marriage  to  Qark,  which 
the  court  held  was  an  admission  that  the  defendant  Des  Granges 
was  at  that  time  her  husband.  The  court  rejected  as  of  no  import- 
ance the  priest's  certificate  of  the  marriage  of  Des  Granges  and 
Barbara  Orci  in  1790,  because  the  true  name  of  the  contracting 
groom  did  not  exactly  correspond  with  that  of  Des  Granges,  and 

7.    Gaines  v.  Relf,  12  Howard  472. 
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more  especially  because  the  certificate  was  dated  sixteen  years  after 
the  alleged  marriage. 

The  complainant  in  this  case  introduced  the  record  in  the  Pat- 
terson case,  and  relied  tipon  it  as  res  judicata,  but  the  court  held 
that  it  was  not  binding  on  these  defendants,  because  they  were  not 
parties  to  that  suit,  and  because  that  controversy  was  not  carried 
on  in  earnest.  Patterson  had  been  put  on  the  stand  by  defendants, 
and  admitted  that  General  Gaines  and  his  wife  had  in  writing  agreed 
that  they  would  not  take  his  property  from  him,  and  that  they 
would  make  his  title  good ;  that  all  the  costs  of  suit  and  his  attor- 
neys' fees  had  been  paid  by  the  complainants;  that  he  had  never 
been  disturi>ed  in  his  possession  of  his  property  and  never  expected 
to  be.  Because  of  this  testimony,  the  court  held  that  the  Patterson 
case  was  in  the  nature  of  a  consent  suit,  and  not  binding  as  a  pre- 
cedent. 

Now,  while  it  may  be  that  Patterson,  having  nothing  to  lose 
by  his  suit,  made  a  poor  record  below,  it  is  certain  that  his  counsel, 
retained  to  try  the  case  on  appeal,  were  ignorant  of  any  such  under- 
standing or  agreement  between  the  parties,  for  they  fought  the  case 
with  great  skill  and  earnestness.  As  proof  of  this,  I  revert  to  the 
Patterson  case  to  quote  the  final  paragraphs  in  the  brief  of  Patter- 
son's counsel : 

"For  Mrs.  Gaines  personally  we  feel  every  sympathy;  but  how  often 
is  it  that  the  innocent  offspring  is  made  to  suffer  for  the  acts  of  the  parent? 
And  if  ever  parents  deserved  condemnation  here  or  elsewhere,  these  parents 
have  deserved  it.  A  mother  who,  for  the  world's  false  esteem,  would  dis- 
card from  her  maternal  breast  two  helpless  infants,  and  never  again  look 
upon  her  own  offspring— a  mother  who  upon  the  case  made  by  her  own 
daughter,  stands  convicted  of  adultery  before  her  pretended  marriage  with 
Gark,  and  wi&  bigamy  afterwards— such  a  mother  is  above  the  judgment  of 
human  tribunals.  And  what  shall  we  say  of  the  conduct  of  Daniel  Qark, 
if  Myra  be  his  lawful  child,  and  Madame  Des  Granges  was  his  lawful  wife? 
Courting  another  woman  while  his  wife  was  living  and  at  his  death  for- 
getting that  she  had  been  his  wife,  although  he  had,  as  pretended,  pro- 
nounced her  blameless;  participating  in  the  crime  of  separating  two  infants 
from  their  mother,  to  save  the  paltry  pride  of  that  mother.  Such  a  man,' 
if  the  claims  of  this  lady  be  just,  should  be  consigned  to  infamy  in  all  human 
estimation.  Even  now,  the  web  of  destiny  hangs  around  this  unfortunate 
but  innocent  offspring,  and  the  dreadful  past  cannot  be  recalled.  After 
the  lapse  of  forty  years,  the  sun  of  truth  shines  upon  this  dark  and  adulter- 
ous intrigue,  revealing  all  its  deformity  on  the  highest  judicial  records,  and 
showing  the  vanity  of  Dark's  latter  attempts  to  efface  the  stain,  if  it  could 
be  called  a  stain,  which  his  own  wild  passions  had  placed  upon  his  child  at 
her  birth." 

Reverting  again  to  Gaines  v.  Relf,  Justices  Wayne  and  Daniel 
dissented  from  the  majority  opinion,  the  former  writing  a  most 
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vigorous  dissent.  In  the  majority  opinion  of  the  court,  the  record 
of  the  divorce  of  Zulime  from  Des  Granges  was  considered  as 
proving  nothing,  because  the  petition  being  absent,  it  could  not  be 
determined  upon  what  ground  the  decree  was  based.  Justice  Wayne 
showed  quite  conclusively  that  under  the  Spanish  law — and  tke 
Spanish  laws  were  still  in  effect  in  1806,  as  no  new  laws  had  been 
passed  aftejr  the  acquisition  of  the  territory  by  this  country  in 
1803 — ^that  divorce  a  vinculo  matrimonii  could  not  be  granted  for 
an)rthing  occurring  after  the  marriage.  This,  with  other  clear  infer- 
ences from  the  record  itself,  as  for  instance  that  complainant  sued 
in  her  maiden  name,  was  sufficient  to  show  that  this  suit  was  for  an 
annulment  of  the  marriage  because  of  Des  Granges'  prior  mar- 
riage. 

The  record  of  the  bigamy  case,  tried  before  an  ecclesiastical 
court,  Justice  Wayne  says,  was  clearly  incompetent,  because  it  was 
authenticated  by  an  official  having  no  authority  in  the  premises 
whatever.  Moreover,  he  says  the  evidence  of  Zulime  in  said  record 
is  dearly  incompetent,  because  a  wife  is  not  permitted  to  testify  for 
or  against  her  husband  in  a  criminal  action.  This  alleged  admis- 
sion of  Zulime's,  he  says,  was  especially  incompetent,  because  she 
was  present  in  New  Orleans  when  the  case  was  tried  and  within 
the  jurisdiction  of  the  court  and  could  have  been  called  to  testify 
in  person.  It  may  be  said  in  passing  that  Zulime,  though  she  was 
present  in  New  Orleans  from  1831  to  1853,  the  year  of  her  death, 
was  never  called  as  a  witness  in  any  of  these  cases.  The  record 
of  the  alimony  suit,  he  also  urges,  was  incompetent. 

Justice  Wayne's  dissenting  opinion  in  this  case  is  strong  and 
persuasive,  showing  a  thorough  study  of  Spanish  and  ecclesiastical 
law.  He  displayed  deep  feeling,  and  became  in  this  case  as  in  sub- 
sequent cases  as  much  a  champion  of  Mrs.  Gaines'  rights  as  Justice 
Catron  is  shown  to  have  been  her  opponent.  The  opinions  of  these 
two  justices  read  more  like  the  ailment  of  advocates  than  the 
opinions  of  a  court  Justice  Wayne  ends  his  fifty  pages  of  dissent 
as  follows: 

^I  do  not  know  from  my  own  reasoning  that  the  sins  of  parents  are 
visited  upon  children,  but  my  reason  does  not  tell  me  that  it  may  not  be  iO» 
But  I  do  know,  from  one  of  those  rays  shot  from  Sinai,  &at  it  is  said  for 
the  offense  of  idolatry,  1,  the  Lord  God,  am  a  jealous  God,  and  visit  the 
sins  of  the  fathers  upon  the  children  unto  the  third  and  fourtii  generation 
of  them  that  hate  me,  and  show  mercy  tmto  thousands  of  those  who  love 
me  and  keep  my  commandments.'  It  may  be  so  for  other  offenses.  If  it 
be,  let  the  victim  submissively  recognize  him  who  inflicts  the  chastisement. 
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and  it  may  be  the  beginniiig  of  a  conmitiiiion  with  our  Maker,  to  laiae  Ae 
hope  of  a  richer  inheritance  than  this  world  can  give  or  take  away." 

But  did  Myxa  submit?   Was  she  content  to  give  up  her  earthly 

inheritance,  to  wait  patiently  for  that  richer  inheritance  in  the  here- 
after? After  seventeen  years  of  fruitless  litigation,  her  two  hus- 
bands lost  by  death  during  the  arduous  struggle,  and  doubtless  the 
poorer  by  thousands  of  dollars  in  the  way  of  court  costs  and  ex- 
penses of  suit,  was  she  downhearted?  No.  She  pulled  up  the 
buckle  of  her  belt  another  hole,  rolled  up  her  sleeves  and  returned 
to  the  fray. 

Let  us  turn  aside,  for  a  moment,  from  this  history  of  her  law- 
suits, and  briefly  sketch  the  lady  herself.  During  the  administra- 
tions of  Presidents  Johnson  and  Grant,  she  was  prominent  in  the 
social  life  of  Washington,  and  at  this  time  was  described  as  follows : 

"Mrs.  Gaines  is  of  medium  height,  slender  but  well  rounded  and  sym- 
metrical in  form.  Her  brown  hair  is  thick  and  clusters  in  short  curls.  Her 
eyes  are  dark  and  brilliant,  her  complexion  is  fair  and  clear,  her  features  are 
regular,  and  she  is  beautiful  beyond  criticism.  Full  of  life  and  animation, 
fresh  in  feeling  and  impulsive,  with  a  store  of  information  and  a  mind  well 
cultivated,  possessing  rich  humor  and  spirit,  with  manners  cordial,  piquant; 
and  winning,  she  was  a  universal  favorite  in  society,  and  had  a  court  of 
gentlemen  about  her  wherever  she  moved." 

On  one  occasion  Mrs.  Gaines  was  being  sued  in  a  New  Orleans 
court,  presided  over  by  Judge  Buchanan.  During  the  progress  of 
the  trial,  her  counsel  fell  into  a  wrangle  with  the  judge,  and  with- 
drew from  the  courtroom.  Whereupon  General  Gaines  *  arose, 
dressed  in  his  military  uniform  and  wearing  his  sword,  saying 
that  although  he  was  admitted  to  the  bar,  he  was  unfamiliar  with 
the  practice  under  the  civil  code,  and  therefore  requested  that  his 
wife  might  be  permitted  to  argue  her  own  case.  This  request 
granted,  Mrs.  Gaines  proceeded  to  address  the  jury  at  length, 
reading  documents  bearing  on  her  case.  The  judge  interfered,  say- 
ing the  documents  were  not  in  evidence.  Mrs.  Gaines  still  per- 
sisting, the  court  again  interfered,  whereupon  Mrs.  Gaines  charged 
the  judge  with  having  an  interest  against  her.  The  judge  retorted 
with  temper,  and  notified  General  Gaines  that  he  was  expected  to 
control  his  wife  in  court,  whereupon  the  stately  old  general  arose 
to  his  full  altitude  of  six  feet,  three  inches,  and  assuming  the  posi- 
tion of  a  commander  of  grenadiers,  and  gracefully  touching  the 
hilt  of  his  sword,  responded:  "May  it  please  your  honor,  for 
everjrthing  that  lady  shall  say  or  do,  I  hold  myself  personally 
responsible  in  every  manner  and  form  known  to  the  laws  of  my 
country,  or  the  laws  of  honor."    This  reply  and  the  accompanying 
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action,  and  the  appearance  of  the  general  in  his  military  attire, 
aroused  to  a  still  higher  pitch  the  Irish  fire  of  the  judge,  who 
quickly  answferfed,  "General  Gaines,  this  court  will  not  be  overawed 
by  the  military  authorities,''  to  which  the  general  applied,  "Rest 
assured,  your  honor,  that  when  an  attempt  of  that  sort  is  made,  the 
sword  which  I  wear,  in  conformity  to  the  regulations  of  the  service 
and  out  of  respect  to  this  honorable  court,  will  be  quickly  un- 
sheathed to  defend  the  rights  and  dignity  of  your  honor  and  of 
all  the  civil  tribunals  of  my  country."  This  closed  the  incident 
The  writer  of  the  above  incident  gives  the  following  word  picture 
of  Mrs.  Gaines  as  a  litigant : 

"This  was  the  first  appearance  of  Mrs.  Gaines  as  her  own  advocate  ia 
court  Afterwards  she  advocated  her  case  in  and  out  of  court,  to  the  judges, 
in  public  and  in  private,  in  every  place  and  under  all  circumstances,  and  in 
every  form,  and  with  every  agency  and  appliance,  maintaining  all  the  while 
her  confidence,  her  equanimity,  her  earnest  zeal  and  unflagging  energies,  and 
exhibiting  to  the  world  the  most  remarkable  example  of  courageous  devo- 
iion  and  resolute  persistency."* 

After  the  sweeping  decision  against  her  by  the  United  States 
Supreme  Court  in  1851,  Mrs.  Gaines  shifted  her  position.  Up 
to  this  time  she  had  relief  upon  her  rights  as  the  legitimate  daugh- 
ter of  Daniel  Clark  and  as  his  forced  heir.  As  we  have  seen,  she 
was  defeated  in  this  claim,  for  the  court  held  not  only  that  she  had 
failed  to  prove  any  marriage  between  Des  Granges  and  Barbara 
Orci,  but  that  she  had  also  failed  to  prove  the  marriage  between 
Daniel  Clark  and  her  mother  Zulime.  Thenceforward  she  relied 
upon  the  will  of  1813.  She  proceeded  to  New  Orleans,  and  filed  a 
petition  in  the  Probate  Court  to  prove  the  will  of  1813.  Judge  Lea 
held  that  the  testimony  of  Boisfontaine,  De  la  Croix,  Bellechasse, 
and  Mrs.  Harper  was  sufficient  to  establish  the  legal  presumption 
of  the  existence  of  such  a  will,  and  that  its  having  been  destroyed 
or  revoked  by  the  testator  was  satisfactorily  rebutted.  He  held, 
however,  that  the  will  had  not  been  proved  in  conformity  to  the 
code  of  Louisiana,  which  required  the  testimony  of  two  witnesses, 
when  the  will  should  be  presented  for  probate,  who  should  declare 
their  recognition  of  it  as  having  been  written  by  the  testator — 
that  it  had  been  signed  and  sealed  by  him,  and  that  they  had  often 
seen  him  write  and  sign  in  his  lifetime.  He  therefore  denied  the 
petition  for  the  probate  of  said  will. 

Myra  therepuon  appealed  to  the  Supreme  Court  of  Louisiana, 
which  rendered  an  opinion  in  1856.*    This  court  held  that  the  re- 

a    £.  F.  Ellet,  "Court  Orders  of  the  Republic" 
9.    Succession  of  Daniel  Clark,  11  La.  An.  124. 
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quirements  of  the  code  of  Louisiana  for  proving  wills  applied  only 
where  the  will  itself  was  presented,  but  that  if  it  was  lost  or 
destroyed  by  other  than  the  testator,  secondary  proof  of  its  con- 
tents was  admissible,  saying: 

"Otherwise,  a  reward  wotild  be  offered  for  villainy,  and  it  would  always 
be  in  the  power  of  an  unscrupulous  heir  to  prevent  the  execution  of  the  wilL** 

The  court  reversed  the  lower  court,  and  ordered  the  1813  will 
to  be  admitted  to  probate.  It  is  important  to  note,  however,  that 
the  court  said: 

"The  decision  which  we  make  does  not  conclude  anyone  who  may  desire 
to  contest  the  will  with  her  in  a  direct  action,  and  to  show  that  no  such  will 
was  execnted." 

The  personel  of  the  Louisiana  Supreme  Court  at  this  time  is 
interesting.  The  opinion  was  by  Chief  Justice  E.  T.  Merrick,  the 
father  of  Edwin  T.  Merrick,  an  eminent  member  of  the  New  Orleans 
Bar  and  an  tmcle  of  George  P.  Merrick,  a  member  of  the  Chicago 
Bar.  Justice  Buchanan  who  had  the  wrangle  with  General  Gaines 
was  a  member  of  the  Court  but  did  not  sit  in  the  case.  Justice 
Lea  who  had  decided  the  case  below  was  a  member  of  the  Court 
and  rendered  a  dissenting  opinion.  It  is  unusual  for  a  judge  to 
sit  as  a  member  of  a  court  reviewing  his  own  decision. 

Myra  then  filed  her  bill  in  the  federal  Circuit  Court  against 
Hennen  and  other  purchaser  of  the  Clark  properties.  The  case  was 
in  the  first  instance  tried  against  Hennen  alone.  The  court  dis- 
missed the  bill  for  want  of  equity.  An  appeal  was  taken  to  the 
federal  Supreme  Court,  which  reversed  the  lower  court  in  1860; 
opinion  by  Justice  Wayne.*® 

Among  the  defenses  was  the  ten-year  statute  of  limitations. 
This,  the  court  disposed  of  by  showing  that  Myra  became  of  legal 
age  in  1826.  She  instituted  her  first  suit  in  1834,  and  had  been 
continuously  at  it  ever  since.  The  court  took  back  in  part  what 
was  said  in  the  preceding  case  about  the  Patterson  case  being  a 
collusive  case,  saying  that  while  the 

"Arrangement  made  between  General  Gaines  and  Patterson  was  indis- 
creet and  such  as  would  not  be  tolerated  in  a  court  of  justice,  yet  it  was  not 
an  intentional  deception  in  contemplation  of  any  undue  advantage." 

The  court  held  the  record  in  the  bigamy  suit  absolutely  incom- 
petent, in  that  it  was  the  record  of  an  ecclesiastical  court,  the  pre- 
siding priest  of  which  had  no  authority  whatever  under  the  Spanish 
or  ecclesiastical  law  to  try  the  charge  of  bigamy. 

We  can  perhaps  illustrate  the  keenness  and  thoroughness  of 
the  argument,  by  paraphrasing  the  contentions  of  the  two  parties 

10.     Gaines  v,  Hennon,  24  Howard  553. 
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on  the  question  of  Myra's  rights  under  the  will  of  1813,  as  follows : 
Say  her  opponents  : 

"Even  if  this  will  of  1813  be  established,  stOl  she  cannot  take,  as  the 
Spanish  law  did  not  permit  illegitimates  to  ts^e  under  a  wilL" 

"Yes,"  says  Myra's  counsel,  "so  it  does,  but  where  the  illegitimate  child 
is  acknowledged  by  its  parents  it  may  take  if  there  be  no  legidmate  chEd, 
and  Clark  acknowledged  Myra  in  his  wilL" 

Tes,"  say  her  opponents,  "the  acknowledgment  makes  the  child  com- 
petent to  take,  except  where  in  addition  to  being  illegitimate^  one  of  the 
parents  has  committed  adultery;  that  is  to  say,  where  one  or  both  of  the 
parents,  at  the  time  of  the  child's  conception,  was  connected  by  marriage 
with  some  other  person." 

"Yes,"  says  Myra's  counsel,  ''that  is  true,  but  even  in  such  case  the 
child  may  take,  if  either  of  its  parents  had  entered  upon  marriage  with  the 
other  in  good  faith,  believing  the  other  competent  to  marry,  as  was  the  case 
here  on  the  part  of  both  parents,  or  at  least  on  Clark's  part" 

And  so  the  court  held  that  even  if  Myra  were  illegitimate,  which 
they  held  she  was  not,  she  could  take  under  the  olographic  will  of 
1813.    The  opinion- ends  as  follows : 

"When  hereafter  some  distinguished  American  lawyer  shall  retire  from 
his  practice  to  write  the  history  of  his  country's  jurisprudence,  this  case 
will  be  registered  by  him  as  the  most  remarkable  in  the  records  of  its 
CQurts." 

Justices  Taney,  Catron,  and  Grier  dissented;  Catron  and  Grier 
writing  opinions.  Justice  Catron  made  the  point  that,  conceding 
the  marriage  of  Zulime  and  Clark,  then  that  marriage  made  Caro- 
line a  legitimate  child  of  the  marriage  and  an  equal  heir  with  Myra, 
and  one  whom  under  the  law  he  could  not  disinherit.  Justice  Wayne 
had  avoided  this  dilemma,  by  declaring  that  Caroline  was  the  daugh- 
ter of  Des  Granges  and  not  of  Clark,  although  it  will  be  remembered 
Clark,  when  he  sent  Zulime  to  Philadelphia,  wrote  to  Coxe,  his 
partner,  that  she  was  pregnant,  and  acknowledged  himself  to  be 
the  father.  Justice  Wa)me's  argfument  is  that  Des  Granges  left 
New  Orleans  less  than  nine  months  before  Caroline  was  bom,  and 
as  access  between  man  and  wife  is  always  presumed  unless  other- 
wise plainly  proved,  Caroline  should  be  presxmied  to  be  the  oflF- 
spring  of  Des  Granges. 

Justice  Catron  also  urged  that  Mrs.  Gaines  was  estopped  from 
relying  on  the  will,  because  by  an  amended  bill  filed  in  a  suit  in 
1848  she  renounced  all  her  rights  as  devisee  under  the  will  of  1813, 
and  relied  upon  her  rights  as  Clark's  "forced  heir."  He  also 
strongly  insinuated  the  belief  that  this  case,  as  well  as  the  Patterson 
case,  was  collusive. 

Justice  Grier  dissented  in  a  single  paragraph,  which  is  quite 
as  caustic  as  it  is  brief.    He  says: 
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"I  would  dissent  from  the  opinkm  of  the  majority  of  the  ooiirt  in  this 
case,  both  as  to  the  law  and  the  facts.  But  I  do  not  think.it  necessary  to 
vindicate  my  opinion  l^  again  presenting  to  the  public  y\cw  a  history  of 
the  scandalous  gossip  which  has  been  buried  under  the  dust  of  half  a  centniy* 
and  which  a  proper  feeling  of  delicacy  should  have  suffered  to  remain  sa  I 
therefore  dismiss  the  case,  as  I  hope,  for  the  last  time,  with  the  single  re- 
mark, that  if  it  be  the  law  of  Louisiana  that  a  wiU  can  be  established  hy 
the  dim  recollections,  imaginations,  or  mventions  of  anile  gossips,  after 
forty-five  years,  to  disturb  the  titles  and  possessions  of  bona  fide  purchasers, 
without  notice,  of  an  apparently  indefeasible  legal  title,  'Hand  eqmdem  m- 
video,  mirar  magis/"^ 

It  is  interesting  to  note  how  the  decision  of  the  court,  which 
was  against  Mr.  Gaines,  five  to  two  in  the  case  of  Gaines  v-  R^tf^ 
now,  nine  years  later,  changed  to  her  favor,  five  to  three.  Unques- 
tionably, the  fact  that  the  will  of  1813  had  been  established  by  the 
decree  of  the  Louisiana  Supreme  Court  had  great  weight.  And 
yet  but  one  justice  changed  front.  Justice  Nelson  was  against 
Mrs.  Gaines  in  1851  and  for  her  in  1860.  Justices  McLean  and 
Taney,  who  did  not' sit  in  the  case  in  1851,  now  took  part  in  the 
decision,  the  former  being  for  complainant  and  the  latter  against 
her.  The  most  important  fact  in  the  situation,  however,  was  that 
Justices  Curtis  and  McKinley  ,who  were  against  complainant  in 
1851,  were  no  longer  on  the  bench,  their  successors,  Cliflford  and 
Campbell,  being  for  complainant.  From  this,  we  may  venture  the 
opinion  that  had  the  court  been  constituted  in  1860  as  it  was  in 
1851,  Mrs.  Gaines  would  have  lost  the  Hennen  case. 

It  was  thought  by  the  court  that  the  decision  in  the  Hennen 
case  in  1860  would  bring  an  end  to  the  litigation.  But  such  was 
not  to  be.  The  case  had  not  been  tried  below  as  to  the  other  defend- 
ants, including  the  City  of  New  Orleans.  As  to  them,  it  was  finally 
decided  against  Mrs.  Gaines,  and  she  appealed  again  to  the  federal 
Supreme  Court.  The  record  contained  eight  thousand  printed  pages. 
In  December,  1867,  the  Supreme  Court  reversed  the  lower  court, 
sustaining  each  of  complainant's  contentions.*'  In  the  opinion  by 
Justice  Davis,  to  which  Justices  Grier,  Swayne,  and  Miller  dissented, 
the  history  of  the  case  is  reviewed,  and  the  evidence  analyzed  in  a 
masterly  way.  Justice  Davis'  opinion  is  terse,  scholarly,  and  con- 
vincing.   He  says, 

''The  influence  of  the  probate  of  the  will  of  1813,  in  deciding  the  civil 
status  of  Mrs.  Gaines,  cannot  be  overestimated  *  *  .  The  circumstances 
under  which  this  will  was  recognized  are  peculiar,  and  entitle  the  court 
which  pronounced  it  valid,  to  the  tribute  of  our  admiration.    It  was  proved 

11.  Dr.  Samuel  Johnson  when  first  viewing  Edmund  Burke's  handsome 

residence  at  Beaconsfield,  exclaimed  ''baud  equidem  invideo  miror 
magis:"  Prior's  "Ufe  of  Goldsmith,"  Vol.  II,  p.  134. 

12.  Gaines  v.  New  Orleans,  6  Wallace  642. 
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by  the  memory  of  witnesses  forty-three  years  after  it  was  made,  in  the 
height  of  the  litigation  instituted  by  Mrs.  Gaines  to  obtain  possession  of  her 
father's  estate;  but  notwithstanding  the  effect  of  the  probate  of  it  was  to 
recall  the  will  of  1811  and  endanger  titles  acquired  under  it,  so  strong  was 
the  proof  of  its  authenticity,  and  so  complete  the  evidence  of  its  contents, 
that  a  court,  administering  justice  in  the  midst  of  a  people  claiming  rights 
hostile  to  it,  did  not  hesitae  to  order  it  to  be  recorded  and  executed  as  the 
last  will  and  testament  of  Daniel  Clark." 

He  characterizes  Clark's  acts  and  motives  in  a  way  showing 
a  deep  insight  into  human  character.     He  says: 

"The  difficulty  of  acknowledging  the  marriage  to  Zulime  was  greatly 
increased  by  her  subsequent  marriage  to  Gardette.  Claiic  could  not  ac- 
knowledge it  to  the  world  without  injuring  her,  which  no  right-minded  man 
under  the  circumstances  would  wish)  to  do.  According  to  the  testimony 
of  Baron  Boisfontaine,  Clark  considered  her  blameless,  and  would  have  made 
his  marriage  with  her  public  if  it  had  not  been  for  the  obstacle  interposed 
by  the  Gardette  marriage.  It  is  easy  to  see  the  struggle  in  the  mind  of  Clark 
on  this  subject  He  had  sustained  improper  relations  with  a  woman  of  un- 
common personal  attractions,  to  whom  he  was  passionately  attached.  This 
woman  he  afterwards  married,  and  lived  with  in  secret  for  several  years. 
Estrangement  took  place,  and  he  separated  from  her.  She  had  repaired  to 
Philadelphia  to  procure  evi(ience  of  her  marriage;  but  being  tmable  to  get  it, 
and  advised  of  its  invalidity,  had  married  another  man  with  whom  she  was 
quietly  living.  Two  children  were  the  result  of  the  intercourse  between  them 
---one  bom  before  and  the  other  after  marriage— the  latter  the  legitimate 
heir  of  &e  father,  if  he  married  the  mother,  believing  in  good  faith  she 
was  capable  of  contracting  marriage.  To  acknowledge  a  marriage  with  such 
surroundings  was  to  lose  social  caste,  and  put  in  peril  a  woman  whom  he 
once  loved  and  still  professed  to  respect  Not  to  acknowledge  it  was  to 
bastardize  a  child  for  whom  he  had  great  affection,  and  to  see  a  large  part 
of  his  estate  go  to  others,  who  had  no  claims  on  his  bounty.  There  were 
thus  presented  to  his  mind  conflicting  motives.  Duty  to  himself  and  so- 
ciety, and  affection  for  his  child,  prompted  him  to  proclaim  his  marriage, 
whUe  pride,  the  fear  of  social  degradation,  and  the  natural  desire  not  to 
inflict  additional  injury  upon  Zulime  impelled  him  to  a  contraiy  course.  That 
he  yielded  to  the  influence  of  unworthy  motives,  and  lived  for  years  a  life 
of  deception,  only  proves  that  his  baser  nature  during  that  time  got  the 
control,  and  that  he  acted  as  other  men  in  similar  circumstances  have  acted 
before  him.  But,  before  he  died,  the  better  nature  of  this  man  of  lofty 
pride  and  sensitive  honor  was  aroused  and  gained  the  ascendency.  He 
atoned  in  some  measure*  for  the  errors  of  his  past  life ;  for  he  not  only  made 
a  public  acknowledgment,  in  the  last  solemn  act  of  his  life,  that  his  child 
was  legitimate,  but  a  short  time  previous  to  his  death  frequently  repeated  the 
declaration  to  Mrs.  Harper,  who  had  nursed  the  child  in  infancy,  and  to 
Boisfontaine,  who  managed  his  plantations,  and  was  with  him  when  he  died.** 

He  refers  to  Clark's  love  affair  with  Miss  Caton  of  Balti- 
more, while  he  was  still  the  husband  of  Zulime,  and  of  his  writing 
a  letter  in  which  he  said  that  if  he  could  gain  her  aflFections,  he 
should  oflFer  himself  to  her.    He  says: 
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'This  letter  was  written  after  his  estrangement  from  Zulime  and  separa- 
tion from  her,  but  before  her  intermarriage  with  Gardette.  It  cannot  be 
denied  the  writing  of  it  was  a  base  and  inexcusable  act,  and  in  itself  affords 
an  additional  proof,  if  any  were  necessary,  how  easy  the  descent,  when  a 
man,  with  a  fixed  purpose,  is  leading  a  life  of  deceit  Qark,  for  years,  had 
been  imposing  himself  on  the  world  in  a  character  different  from  his  real 
one,  and  when  his  affections  were  weaned  from  Zulime  he  attempted  to  do 
what,  if  he  had  succeeded  in  doing,  would  have  blackened  his  memory  for- 
ever. But  fortunately,  before  he  died,  hi^  line  of  conduct  was  changed. 
Affection  for  his  child  and  tmceirtain  health,  doubtless  subdued  him,  and  in- 
duced him  to  disclose  what,  as  an  honorable  and  honest  man,  he  should 
never  have  wished  to  conceal  In  resolving  the  issue  of  marriage  or  no 
marriage,  the  effect  of  this  letter  is  unimportant  when  opposed  to  the  direct 
testimony  that  there  was  a  marriage,  on  which  we  have  offered  sufficient 
comments.  Without  pursuing  the  subject  further,  it  is  our  conclusion  from 
the  whole  record,  as  a  matter  of  ^ct,  that  the  father  and  mother  of  com- 
plainant were  married." 

Justice  Davis  closes  his  opinion  as  follows : 

"Courts  in  the  administration  of  justice,  have  rarely  had  to  deal  with  a 
case  of  greater  hardship  or  more  interesting  character  and  history  than  the 
one  we  are  now  considering.  *  *  *  To  the  discredit  of  the  friends  of  Daniel 
Qark,  this  child  grew  to  womanhood  in  utter  ignorance  of  her  rights  and 
parentage,  and  did  not  ascertain  them  until  1834  (then  not  fully) ;  since 
which  time  she  has  been  endeavoring  to  obtain  her  rightful  inheritance. 
Owing  to  the  lapse  of  time,  it  was  difficult  to  reach  the  truth,  and  neces- 
sarily for  many  years,  she  groped  her  way  in  darkness;  but  finally  she  was 
able  to  show  the  great  fraud  perpetrated  against  her;  for,  in  the  judgment 
of  the  Supreme  Court  of  Louisiana,  she  established  the  validity  of  that  very 
will,  which,  forty-three  years  before,  her  father  had  executed  in  her  favor. 
After  arg^ument  by  able  counsel,  and  on  mature  consideration,  we  have  re- 
affirmed that  decision.  Can  we  not  indulge  the  hope  that  the  rights  of  Myra 
Clark  Gaines  in  the  estate  of  her  father,  Daniel  Clark,  will  now  be  recog- 
nized?" 

There  will  also  be  found  in  6  Wallace  Reports  the  case  of 
Gaines  v.  De  la  Croix.  This  was  the  ninth  case  to  be  decided  by 
the  United  States  Supreme  Court.  De  la  Croix,  who  was  the 
same  person  as  was  named  by  Clark  as  one  of  the  executors  in  the 
1813  will,  made  two  purchases  of  slaves  from  Relf,  the  executor, 
in  the  year  1813.  Suit  against  him  in  the  court  below  had  failed, 
and  Mrs.  Gaines  appealed.  While  the  sales  were  not  subject  to  the 
irregularities  that  attached  to  many  of  the  sales  of  real  estate,  the 
court  held  that  he  had  full  knowledge  of  the  execution  of  a  later 
will  by  Clark,  and  that  he  therefore  could  not  pose  as  an  innocent 
purchaser,  and  reversed  the  case. 

The  hope  indulged  in  by  Justice  Davis,  that  after  33  years  of 
litigation  and  fifty-four  years  after  Clark's  death,  the  rights  of  Myra 
in  the  estate  of  her  father  would  be  recognized  was  not  to  be 
realized.    After  this  decision  was  rendered,  one  Fuentes  and  seventy- 
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five  others  presented  their  petition  to  the  Probate  Court  at  New 
Orleans,  in  1869,  to  revoke  the  Clark  will  of  1813,  and  to  annul 
its  probate.  Mrs.  Gaines  moved  for  the  removal  of  the  case  to  the 
federal  court,  which  motion  was  overruled.  In  this  case  was  intro- " 
duced  for  the  first  time  what  was  called  a  "proces  veital,"  being 
a  certificate  by  Gallien  Preval,  a  justice  of  the  peace,  dated  August 
16, 1813,  reciting  that  he,  James  Pitot,  De  la  Croix,  and  Richard  Relf 
were  present  at  the  death  of  Daniel  Clark,  at  six  o'ctock  P.  M.,  on 
August  16,  1813;  that  Relf  requested  the  justice  to  seal  all  estate 
papers,  which  was  done,  and  that  the  doors  of  the  nxMn  containing 
same  were  then  closed  and  sealed,  and  a  guardian  set  to  guard  the 
room ;  that  then  Rdf  ''at  the  moment  of  closing  the  'proces  vert>al'  *\ 
took  from  a  trunk  of  decedent,  an  olographic  will,  which  was  re- 
moved for  the  purpose  of  presenting  it  to  the  Probate  Court.  This 
was  the  1811  will.  This  "proces  verbal"  was  signed  by  the  justice 
and  witnessed  by  Pitot,  De  la  Croix,  and  Relf.  This  was  obviously 
presented  for  the  purpose  of  laying  the  foundation  of  a  claim  that 
Clark  had  himself  destroyed  the  will  of  1813.  It  seems  to  me  that 
this  important  document,  now  brought  forward  for  the  first  time, 
about  sixty  years  after  Clark's  death,  is,  to  say  the  least,  strongly 
suggestive  of  forgery.  The  court  found  with  the  petitioners,  and 
an  order  was  entered,  setting  aside  the  probate  of  the  1813  will. 

Mrs.  Gaines  appealed  to  the  Supreme  Court  of  Louisiana,  which 
court  in  February,  1873,  affirmed  the  judgment  of  the  Probate 
Court.**  The  court  held  that,  as  the  will  of  1813  was  last  seen  in 
the  possession  of  Clark,  the  prestunption  was  that  he  had  destroyed 
it.  The  court  reviewed  the  testimony  of  De  la  Croix,  Boisfon- 
taine,  Bellech^se,  and  Mrs.  Harper,  and  held  it  insufficient.  De 
la  Croix  said  he  called  on  Clark  shortly  before  his  death.  Clark 
showed  him  a  packet  freshly  sealed,  which  he  said  contained  his 
will.  Boisfontaine  never  saw  the  will.  Bellechasse  saw  the  will, 
but  did  not  read  it,  as  he  said  he  could  not  read  English  well.  Mrs. 
Harper  alone  had  read  the  entire  will.  Bellechasse  said  the  will 
was  dated  in  1813,  Mrs.  Harper  said  it  was  dated  in  July,  1813, 
but  neither  testified  to  the  exact  date,  which  the  Supreme  Court 
deemed  necessary,  saying: 

"There  is  not  a  jot  or  tittle  of  evidence  to  prove  the  will  was  dated 
July,  1813,  and  we  are  at  a  loss  to  imagine  how  that  date  happened  to  be 
given  to  the  will,  when  it  was  probated  in  1856." 

From  this  decision,  Mrs.  Gaines  again  appealed  to  the  federal 
Supreme  Court  The  case  was  decided  at  the  October  Term,  1875.^* 

13.  Fuentes  v.  Gaines,  25  La.  An.  85. 

14.  Gaines  v.  Fuentes,  92  U.  S.  10. 
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Justice  Field,  deliveritig  the  opinion  of  the  court,  considered  only 
the  alleged  error  of  the  trial  court,  in  denying  the  motion  for  the 
removal  of  the  case  to  the  federal  court,  saying  that  if  this  applica- 
tion should  have  been  granted,  the  subsequent  proceedings  were 
without  validity.  The  court  held  that  since  the  suit  was  between 
residents  of  diflFerent  states,  and  the  necessary  affidavit  had  been 
filed  the  case  should  have  been  removed.  In  1867  a  federal  statute 
had  been  passed  to  relieve  against  the  miscarriage  of  justice  result- 
ing from  the  bitter  enmities  arisin^f  from  the  war.  This  statute 
provided  for  the  removal  of  a  case  upon  affidavit  being  filed,  setting 
up  that  justice  could  not  be  obtained  by  reason  of  local  prejudice. 
The  court  held  this  statute  applied,  even  though  the  suit  involved 
purely  matters  of  probate,  as  to  which,  ordinarily,  federal  courts 
have  no  jurisdiction.  For  this  error,  the  judgment  was  reversed; 
Justices  Bradley,  Swayne,  and  Waite  dissenting. 

Upon  the  cause  being  remanded,  it  was  removed  to  the  federal 
Circuit  Court,  and  tried  before  Judge  Billings,  at  the  April  Term 
1877.  The  argument  occupied  seventeen  full  days.  He  held**  that 
so  long  as  it  was  proved  that  the  will  was  dated  in  July,  and  bore  a 
date,  that  it  was  unnecessary  that  the  exact  day  of  the  month  be 
proved,  that  the  fact  of  the  execution  of  the  will  was  satisfactorily 
established;  and  that  the  presumption  of  Carle's  having  destroyed 
the  will,  because  last  seen  in  his  possession,  should  not  prevail  because 
such  presumption  was  rebutted  by  the  testimony  of  Boisfontaine, 
who  said  he  was  with  Clark  during  the  last  two  days  of  his  life, 
and  never  left  his  bedside  and  that  during  his  last  hours  Clailc 
spoke  of  this  will  and  of  the  gratification  it  gave  him,  that  by  means 
of  it  he  had  provided  for  his  daughter.  He  entered  a  decree  against 
the  petitioners. 

And  now,  after  forty-three  years  of  continuous  litigation,  Myra 
Clark  Gaines  had  finally  succeeded  in  established  herself  as  the 
legitimate  daughter  of  Daniel  Clark,  entitled  as  legatee  and  devisee 
to  take  his  property  under  the  will  of  July  13,  1813.  But  this  deci- 
sion of  1877  did  not  bring  the  litigation  to  a  conclusion.  For  thir- 
teen years  thereafter,  Mrs.  Gaines  and  after  her  death,  her  personal 
representatives,  struggled  to  recover  lands,  and  the  rents  and  profits 
thereof,  from  various  parties.  A  brief  reference  to  these  suits  will 
suffice. 

One  of  these  cases  was  against  the  City  of  New  Orleans  for 
rents  and  interest  on  property  which  was  originally  worth  $200.** 
The  city  had  purchased  it  in  1834,  and  built  a  drainage  building  on 

15.  Fuentes  v.  Gaines,  9  Fed.  Cas.  1042. 

16.  Gaines  v.  New  Orleans,  15  Wallace  624. 
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it.  Mrs.  Gaines,  recovered  its  rental  value  from  1834,  amounting 
to  $84,800,  plus  interest  of  $72,800,  less  certain  amounts  paid  out 
for  repairs,  leaving  her  net  recovery  $125,000.^* 

The  case  of  New  Orleans  v.  Gaines,  Admr}^  decided  in  1888, 
was  a  suit  brought  against  the  city  for  the  rents  and  profits  of  four 
square  blocks  of  land.  The  decision  of  the  lower  court  was  in  Mrs. 
Gaines'  favor,  and  she  recovered  judgment  for  almost  two  millicm 
dollars.  The  suit  was  for  the  rents  and  profits,  not  only  chargeable 
against  New  Orleans,  but  also  those  chargeable  against  its  grantees. 
Two  of  these  grantees  were  Agnelly  and  Monsseaux,  against  whom 
Mrs.  Gaines  had  secured  judgments  amounting  to  $576,707.  She 
claimed  the  right  to  sue  the  City  of  New  Orleans  for  this  sum,  upon 
the  theory  of  subrogation,  the  City  of  New  Orleans  having  war- 
ranted the  title  in  its  deeds  to  Monsseaux  and  Agnelly.  The  court 
upheld  this  contention.  As  to  the  balance  of  the  decree,  amounting 
to  $1,348,959,  the  court  reversed  the  case.  This  amount  had  been 
arrived  at  by  computing  interest  upon  the  value  of  vacant  lands  from 
which  the  city  had  actually  received  no  rents  or  income.  The  lower 
court  based  this  part  of  its  decree  on  the  principle  that  one  buy- 
ing property  in  bad  faith  must  account  not  only  for  rents  and  income 
actually  received,  but  also  for  what  the  property  might  have  been 
made  to  produce.  Justice  Bradley,  writing  the  opinion,  says  that 
this  is  not  the  true  rule,  as  applied  to  this  case.    He  said: 

"There  are  degrees  of  bad  faith.  There  are  some  possessors,  who,  with- 
out any  title  at  all,  pertinaciously  keep  the  true  and  known  owner  out  of 
possession.  They  may  be  called  knavish  possessors.  There  are  others  who 
take  a  conveyance  and  go  into  possession  in  entire  ignorance  of  any  defect 
in  their  title,  though  they  are  technically  possessors  in  bad  faith,  because  by 
proper  inquiry  they  might  have  discovered  the  defect.  Such  possessors  cer- 
tainly cannot  be  placed  on  the  same  level  with  the  knavish  and  fraudulent 
possessors,  of  whom  we  have  just  spoken." 

Justice  Bradley  indicated  that,  had  this  case  been  before  him 
in  its  entirety,  he  might  have  decided  it  against  Mrs.  Gaines.  He 
said: 

"Although  bound  by  the  decisions  that  have  been  made  by  the  court 
in  the  matter,  we  cannot  say,  and  no  one  can  say,  that  there  was  not  much 
evidence  of  a  very  strong  character  in  favor  of  a  contrary  conclusion." 

It  appearing  that  Mrs.  Gaines  had  received  payment  of  a  part 
of  the  judgments  against  Agnelly  and  Monsseaux,  the  court  directed 
that  upon  remandment  of  the  case,  the  amoimt  so  received  be 
determined  and  the  same  credited  on  the  amount  due  from  the  city. 

17.  For  other  cases  not  commented  on  herein  see  Davis  v.  Gaines,  104 

U.  S.  386,  Gaines  v.  MUler,  111  U.  S.  395. 

18.  131  U.  S.  191. 
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Upon  remandment,  it  was  found  Mrs.  Gaines  had  received  $15,000 
on  said  judgments,  and  this  reduced  her  judgment  against  the  city 
to  $561,707.  Both  parties  appealing  from  this  judgment,  the  case 
was  again  brought  to  the  Supreme  Court,  where  in  an  opinion  by 
Justice  Bradley,  rendered  at  the  October  Term,  1890,  seventy-seven 
years  after  the  death  of  Daniel  Clark,  the  court  upheld  this  reduc- 
tion of  $15,000  in  the  judgment.^*  However,  the  Gaines  estate  got 
more  than  even,  for  the  court  directed  that  $34,000,  being  the  costs 
of  the  Agnelly  and  Monsseaux  judgments,  be  added  to  the  judg- 
ment against  the  city. 

So  far  as  I  can  learn,  this  decision  ended  the  litigation.  It  is 
certain  that  it  was  the  last  case  in  the  reports.  Beginning  in  1834, 
the  case  in  one  form  or  another  was  continuously  in  one  court  or 
another,  and  frequently  in  several  courts  simultaneously,  until  1890, 
a  period  of  fifty-six  years. 

This  discussion  is  intended  only  to  touch  the  high  spots.  There 
are  many  other  cases  in  the  Louisiana  Annual,  the  Federal  Re- 
porter, and  in  the  Federal  Cases.  If  all  the  opinions  in  the  cases 
to  which  Mrs.  Gaines  and  her  estate  were  parties,  growing  out  of 
her  efforts  to  secure  her  rights  in  the  estate  of  her  father,  were 
printed  together,  they  would  fill  several  ordinary  sized  reports.  But 
Mrs.  Gaines  did  not  live  to  see  the  finish,  for  she  died  at  New 
Orleans,  January  9,  1885,  at  the  age  of  seventy-nine  years. 

One  wonders  how  Mrs.  Gaines  was  able  to  .finance  this  enorm- 
ous litigation.  There  is  very  little  to  be  learned  about  the  litigation 
or  the  interested  parties  outside  the  law  reports.  I  am  unable  to  say 
whether  Whitney  or  General  Gaines  were  men  with  fortunes.  Cer- 
tain it  is  that  in  1841  General  Gaines  and  his  wife  toured  the  country 
as  lecturers,  he  addressing  himself  to  the  subject  "A  New  Plan  of 
National  Defense,"  and  she  to  the  subject  'The  Horrors  of  War/' 
the  pro  and  con  of  "preparedness,"  as  it  were. 

The  case  was  in  the  United  States  Supreme  Court  sixteen  times. 
Of  the  fifty-three  justices  who  sat  in  that  court  from  the  organiza- 
tion of  our  government  down  to  1890,  thirty-four  or  nearly  two- 
thirds  took  part  in  one  or  more  of  the  decisions  of  this  case  in  that 
court.  Many  noted  counsel  took  part  in  the  case,  among  others 
Reverdy  Johnson,  Jeremiah  S.  Black,  Thomas  J.  Senmies  and  Dan- 
iel Webster. 

I  have  been  unable  to  ascertain  the  total  amount  of  property 
recovered  as  the  result  of  this  litigation.  It  is  said  that  in  1874  Mrs. 
Gaines  had  recovered  six  million  dollars  in  property  and  cash. 

19.    New  OrUans  v.  Gaines  Adm.,  138  U.  S.  595. 
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This  ends  the  story  of  a  litigation  which  stands  out  conspicu- 
ous because  of  the  prominence  of  the  central  figures,  and  which,  by 
reason  of  the  romantic  events  involved,  the  amount  and  value  of  the 
property  at  stake,  the  great  length  of  time  it  was  in  the  courts,  the 
complexity  of  the  almost  numberless  points  involved  and  the 
intensity  with  which  it  was  contested  on  both  sides,  stands 
unparalleled  in  the  annals  of  court  trials  in  this  country  or  else- 
where. 

It  is  fitting  that  in  conclusion,  I  should  say  just  a  word  about 
the  last  will  of  Myra  Clark  Gaines.  The  trials,  tribulation,  and  delay 
which  characterized  the  probating  of  Daniel  Clark's  last  will,  were 
destined  to  accompany  the  probate  of  the  will  of  his  daughter. 

She  died  January  9,  1885,  leaving  children  and  grandchildren 
by  both  Whitney  and  General  Gaines.  A  few  days  after  her  death, 
two  wills  were  presented  for  probate  at  New  Orleans,  an  olographic 
will  dated  January  8,  1885,  and  one  signed  by  a  cross  and  witnessed, 
dated  January  5,  1885.  Both  wills  were  contested.  The  Probate 
Court  decided  the  olographic  or  Evans  will,  as  it  was  called,  was  a 
forgery  and  denied  probate  to  the  other  because  not  executed  and 
witnessed  in  the  manner  required  of  non-resident  testators. 

The  story  told  by  Mrs.  Evans  was  that  the  day  before  Mrs. 
Gaines'  death,  she  went  to  call  on  her,  but  was  denied  admittance. 
She  went  to  her  lawyer's  office  and  later  determined  to  try  again. 
She  passed  by  the  house  three  times,  uncertain  whether  to  ask  admit- 
tance. Upon  her  final  return,  a  woman  shabbily  dressed  and  heavily 
veiled,  standing  on  the  lowest  of  the  front  steps,  handed  her  an 
envelope  done  up  in  a  handkerchief,  saying  it  was  from  Mrs.  Gaines. 
She  returned  to  her  home,  and,  opening  it,  foimd  it  to  be  the  will  of 
Mrs.  Gaines  in  her  own  handwriting,  and  dated  January  8,  1885. 
By  this  will,  Mrs.  Gaines  left  some  real  estate  to  Julietta  Perkins, 
the  mother  of  Mrs.  Evans.  The  residue  of  her  estate  she  left 
one-third  to  Mrs.  Evans,  and  two-thirds  to  her  own  grandchildren. 

These  two  wills  were  also  presented  to  the  Surrogate  Court  in 
New  York,  which  was  Mrs.  Gaines'  domicile  at  the  time  of  her 
death.  Belva  A.  Lockwood,  of  blessed  memory,  was  of  counsel 
for  Mrs.  Evans.  This  court  also  decided  the  Evans  will  to  be  a 
forgery,  but  admitted  the  other  will  to  probate.  Of  course,  both 
the  New  Orleans  and  the  New  York  decisions  were  appealed  from. 
The  case  was  in  the  Louisiana  Supreme  Court  six  times,  and  in  the 
Supreme  Court,  Appellate  Division  of  New  York  once,  and  was 
finally  decided  adversely  to  the  Evans  will,  by  the  New  York  Court 
of  Appeals  in  the  year  1897. 
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THE  SCIENCE  OF  PRACTICE— THE  YOUNG 
PRACTITIONER'S  NEED 

By  Edwabd  R.  Branson^ 

When  a  man  has  been  admitted  to  the  bar,  is  he  always 
equipped  for  his  work?  Does  he  understand  practice,  as  well  as 
theory?  Is  he  prepared  to  undertake  the  duties  of  a  practitioner, 
or  is  he  merely  a  legally  trained  student  who  must  go  through  still 
another  novitiate?  Admittedly,  there  has  been  a  notable  improve- 
ment in  the  methods  and  standards  of  legal  instruction.  Admit- 
tedly, the  law  schools  of  the  better  class  throughout  the  country 
have  made  progress — substantial  progress — ^in  recent  years,  but 
may  it 'not  be  said  that  there  is  still  much  to  be  desired? 

If  the  young  man,  upon  his  admission,  be  illy  equipped  for  his 
duties — ^if  the  student  atmosphere  still  clings  to  him  and  he  cannot 
become  the  practical  man — it  is  not  always  the  law  school's  fault. 
The  fault  may  be  withiti  himself.  Nor  may  it  be  said  that  any 
general  rule  is  deducible  from  the  mere  fact  that  there  are  instances 
of  this  character.  The  only  thing  apparent  is  that,  irrespective  of 
where  the  fault  lies,  many  such  instances  may  be  f otmd. 

The  older  practitioner  presents  a  solution  for  you,  if  you  are 
willing  to  accept  it.  He  will  tell  you,  for  example,  that  skill  in 
drawing  forms,  especially  forms  in  pleading,  will  come  with  exper- 
ience and  only  with  experience.  Does  this  mean,  then,  that  the 
young  lawyer  must  wait  for  the  years  to  give  him  this  experience, 
or  does  it  mean  that  he  must  associate  himself  with  an  older  man 
or  depend  on  the  older  man  for  guidance  and  instruction  before  he 
can  file  an  action  at  law  or  a  suit  in  equity?  The  older  lawyer  will 
inform  you  that  it  does  not  do  to  depend  on  a  form  book.  He  him- 
self, he  tells  you,  depends  on  his  head.  He  can  prepare  the  neces- 
sary form  without  looking  into  a  form  book.  Granted  that  this 
may  be  so.  But  can  he  prepare  any  kind  of  a  form  without  con- 
sulting a  form  book?  Could  he  prepare  a  form,  "out  of  his  own 
head,"  when  he  was  starting  to  practice? 

The  conclusion  one  is  forced  to  reach  is  this :  The  form  book 
has  its  place — it  is  useful — ^but,  whether  the  practitioner  be  the 
possessor  of  such  a  working-tool,  or  not,  he  must  first  tmderstand 
the  science  of  drawing  a  legal  form.  If  he  does  have  an  intimate 
knowledge  of  the  science  of  preparing  a  pleading,  or  a  form  in  con- 
veyancing or  an  instruction  to  the  jury,  he  may  be  in  a  better 

1.    Of  the  Springfield,  Illinois,  Bar. 
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position,  on  many  occasions,  to  dispense  with  the  use  of  a  form 
book.  If  he  has  no  acquaintance  with  the  science,  his  form  book 
will  be  meaningless,  for  he  will  be  unable  to  construct  and  recon- 
struct, to  modify  and  adapt,  and  his  working-tool  will  become  an 
object  of  suspicion  and  dread  and  a  potent  force  in  accomplishing 
his  professional  downfall. 

If,  then,  there  is  such  a  thing  as  the  science  of  drawing  a  legal 
form,  when  should  this  science  be  mastered?  Should  a  knowle<^;e 
of  the  science  be  acquired  before  or  after  admission?  An  answer 
to  these  questions  will  be  found  in  your  answer  to  a  third :  Would 
you,  if  you  were  a  client,  be  willing  to  employ  a  lawyer  who  could 
not  prepare  an  adequate  pleading  and  accurately  and  technically 
set  out  your  cause  of  action  or  your  defense? 

ManifesUy,  the  time  to  study  the  science  of  drawing  a  decla- 
ration, or  a  bill  in  chancery,  or  any  other  pleading,  is  prior  to 
admission.  If  the  young  man  has  not  done  so,  he  may  be  brought 
to  a  realization  of  his  incompetency  when  his  first  client  appears. 
He  wiU  be  confronted  with  this  unpleasant  fact:  He  is  no^  a 
practitioner.    Much  of  the  novitiate  is  still  before  him. 

It  may  be  argued  that  the  best  school  is  the  school  of  expe- 
rience— ^that  a  man  must  be  jostled  and  buffeted  by  the  world  and 
by  his  competitors  before  he  may  hope  to  be  a  successful  lawyer. 
In  a  measure,  this  is  true,  but  does  it  excuse  him  for  a  lack  of 
preparation  along  practical  lines?  Could  he  not  have  gained  time 
and  have  acted  to  better  advantage  for  himself  and  for  his  clients 
if  his  preparation  had  been  made  at  the  proper  time?  Would  he 
not  have  hastened,  rather-  than  retarded,  his  recognition  at  the  bar? 

Forms  in  pleading  have  a  definite  origin  and  history.  Much 
of  the  phraseology  employed  has  been  handed  down  for  generations 
and  even  centuries  and  much  of  it  has  undergone  change.  In 
drawing  a  pleading,  the  student  or  the  young  practitioner  may 
know  that  he  should  follow  the  ancient  or  the  approved  forms  of 
expression,  but  he  should  be  careful  to  remember  that  this  is  merely 
formal  language,  and  the  mere  fact  that  he  makes  use  of  such 
phraseology  does  not  mean,  necessarily,  that  his  pleading  will  be 
satisfactory. 

Suppose  he  has  occasion  to  file  a  suit  against  a  railroad  com- 
pany for  the  loss  of  baggage  entrusted  to  its  care,  and  elects  to 
bring  his  action  in  assumpsit.  How  should  he  prepare  his  declara- 
tion? What  are  the  necessary  averments?  Will  the  common  counts 
lie  ?   These  are  some  of  the  questions  he  must  face  and  answer. 
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Suppose  he.  is  bringing  an  action  of  .case — ^  suit,  say,  for 
slander.  Does  he  know  the  office  of  an  innuendo  f  Does  he  know 
there  is  such  a  thing  as  an  innuendo  f 

Let  us  assume  that  he  has  filed  an  action  of  trespass  de  bonis 
asporiatis.  What  are  the  necessary  averments  here?  With  what 
particularity  must  the  property  be  described.  Will  it  be  sufficient 
to  allege  that  the  defendant  took  and  carried  away  four  tables,  "the 
property,  goods  and  chattels  of  the  plaintiff,  of  the  value  of  one 
hundred  dollars,"  or  should  every  table  be  specifically  described? 

Let  it  be  assumed,  on  the  other  hand,  that  he  is  defending  an 
action,  in  assumpsit,  on  a  promissory  note.  He  wishes  to  plead 
failure  of  consideration.  How  does  he  do  so?  Is  he  familiar  with 
the  fact  that  the  common  law  rule  is  not  the  same  as  the  rule  in 
Illinois?  Is  he  aware,  if  he  be  practicing  in  Illinois,  that  it  will  not 
do  to  file  the  general  issue — ^that  either  total  or  partial  failure  of 
consideration  must  be  specially  pleaded? 

When  he  was  preparing  for  the  bar,  he  became  more  or  less 
familiar  with  the  rules  of  common  law  pleading.  He  learned  that 
there  must  be  singleness  of  the  issue.  He  learned  the  rules  as  to 
certainty  and  definiteness.  If  called  upon  to  give  them,  upon  an 
examination,  he  could  do  so  glibly.  But  if  he  is  engaged  in  the 
practice,  can  he  apply  these  rules?  Does  he  really  understand  them 
or  is  it  all  parrot-like  memory  work?  Could  he  really  answer 
practical  questions  in  pleading — questions  such  as  he  would  en- 
counter in  the  practice?  The  following  questions,  based  upon 
actual  adjudicated  cases,  are  submitted  for  his  consideration: 

A  brings  an  action  of  assumpsit  on  the  common  counts 

against  B,  A's  claim  being  based  upon  the  warranty  of  a 

chattel.     B's  counsel  contends  that  there  can  be  no  recovery 

under  this  form  of  action.    What  do  you  think?    Give  reasons 

for  your  answer. 

A  brings  an  action  on  the  case  against  B.    B  interposes  a 

plea  of  not  guilty.    Under  this  plea,  B  seeks  to  show,  upon  the 

trial,  certain  matters  of  justification.    Is  this  aUowaUe?    Give 

the  rule. 

What  is  the  operation  and  efiFect  of  a  plea  of  not  guilty  to 

an  action  of  trespass  de  bonis  asporiatis f 

Where  an  action  of  replevin  is  brought,  what  is  the  effect 

(a)  of  a  plea  of  non  cepit;  (b)  of  a  plea  of  nan  deiinett 

How  many  pleas  may  be  filed  by  a  party  to  a  cause,  in  a 

common  law  action?    How  many  replications  may  be  filed? 
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May  a  plaintiff,  in  the  same  replication^  traverse  a  plea  and 
also  confess  and  avoid? 

A  enters  into  a  contract  tinder  seal,  providing  for  the 
conveyance  of  a  tract  of  land  to  B  on  or  before  a  specified  date* 
A  fails  to  make  the  conveyance.  What  is  the  appropriate 
form  of  common  law  action  in  such  a  case? 

If  the  young  practitioner  is  engaging  largely  in  a  chancery 
practice,  or  is  endeavoring  to  enter  upon  a  chancery  practice,  will 
he  be  in  a  position  to  answer  the  following  questions : 

A  ^exhibits  his  bill  in  equity  against  B.  B  files  a  plea, 
which  purports  to  be  a  plea  to  the  whole  bill,  but  which,  as 
a  matter  of  fact,  answers  only  part  of  the  bill.  Is  the  plea 
good  or  bad?    Give  reasons  for  your  answer. 

How  is  a  bill  in  equity  drawn,  at  the  present  time,  under 
the  Illinois  practice? 

In  a  bill  for  divorce  is  it  necessary  to  waive  answer  under 
oath? 

Let  us  imagine,  now,  that  the  youthful  practitioner  is  devot- 
ing his  attention  to  criminal  jurisprudence.  Then  let  us  ask  him 
these  questions : 

Do  you  know  what  is  meant  by  an  information  and  what 
is  meant  by  an  indictment? 

Do  you  know  what  language  must  be  employed. 

If  you  are  practicing  m  Illinois,  do  you  know  the  source 
of  the  phrase,  "The  grand  jurors,  chosen,  selected  and  sworn"? 

Do  you  know  how  an  indictment  should  commence  and 
how  it  should  conclude? 

Are  you  aware  of  the  purpose  of  the  different  counts  in  an 
indictment? 

Do  you  understand  the  reason  for  technicalities  prevail- 
ing in  criminal  procedure? 

Do  you  know  why  it  will  not  do  to  aver,  in  an  indictment, 
that  the  defendant  did  make  an  assault,  etc.,  with  malice 
aforethought,  etc.,  upon  one  John  Doe,  with  a  hickory  club,  and 
then  and  there  kill  and  murder  the  said  John  Doe,  when  the 
proof  shows  that  a  pine  club  was  employ^  by  the  defendant? 
Let  us  take  it  for  granted,  however,  that  the  young  practitioner 
comprehends  the  art  or  the  science  of  constructing  forms  in  plead- 
ing— ^whether  it  be  at  common  law  or  in  chancery  or  whether  it 
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pertain  to  criminal  procedure.  His  pleadings  are  properly  drawn 
and  properly  filed.  Further,  he  is  familiar  with  the  rules  of  evidence 
and  is  prepared,  at  the  right  juncture,  to  interpose  objections  and 
to  suf^rt  them  with  a  valid  reason — ^in  short,  his  position  is  ten- 
able. The  arguments  have  been  concluded  and  the  cause  is  ready 
to  be  given  to  the  jury. 

Now,  what  does  he  do? 

Is  he  a  trained  man  in  the  art  of  writing  instructions?  Will  the 
instructions  he  has  drawn  be  adequate  and  unobjectionable  ? 

Is  he  aware  that,  if  he  merely  consults  a  form  book  on  in- 
structions without  understanding  the  science  of  building  an  instruc-- 
tion,  he  may  be  hopelessly  lost?  Does  he  know  that,  even  though 
his  client's  cause  be  meritorious,  defeat  may  be  encountered  in  the 
higher  courts  because  of  faulty  instructions? 

He  may  understand  that,  in  jurisdictions  where  written  in- 
structions are  required,  he  should  commence  by  saying,  ''The  court 
instructs  the  jury,"  but  is  this  all  he  is  obliged  to  do? 

Suppose,  in  his  instructions,  he  should  annotmce  a  correct 
principle  of  law,  but  should  find,  later  on,  that  his  instruction  was 
not  pertinent  and  relevant  to  the  issues.  Suppose  in  his  instructions 
he  causes  the  court  to  invade  the  province  of  the  jury.  Suppose  his 
instructions  are  ambiguous,  or  equivocal,  or  misleading,  or  con- 
fusing. 

Could  anyone  contend  for  a  moment  that  the  practitioner's 
instructions  are  correct  simply  because  he  has  used  an  approved 
form  or  precedent?  Approved  forms  of  instructions  are  highly 
desirable,  but  they  must  be  correctly  employed  and  must  really  be 
applicable  to  the  issues  at  bar.  A  principle  of  law,  in  the  abstract, 
may  be  wholly  sustainable,  and  it  may  have  been  laid  down  in 
identical  language  by  a  higher  court,  but  it  does  not  follow  that 
this  principle — ^as  couched  in  an  approved  instruction — will  be  a 
safe  guide.  It  certainly  will  not  be  if  the  principle  cannot  be 
applied  to  the  case  in  hand. 

Will  the  young  man,  then,  have  sufficient  training  to  enable 
him  to  prepare  mstructions  that  correctly  outline  the  issues  and 
the  law  applicable  thereto?  Will  his  training  so  direct  his  course 
that  he  will  avoid  instructions  based  upon  an  assumption  of  facts? 
Will  he  escape  the  peril  of  an  argumentative  instruction?  Will  his 
instructions  be  free  from  the  fault  of  giving  undue  prominence  to 
matters  of  evidence? 
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In  fine,  is  he  actually  eqtupped  to  prepare  instructions  that 
will  stand  the  test  of  criticism  and  review?  If  not,  is  he  ready  for 
Ihe  practice  of  his* profession? 

Recapitulating,  then  after  a  survey  of  the  situation  as  it  con- 
fronts the  member  of  the  bar  who  has  just  received  his  license,  it 
may  be  said  that  his  greatest  need  is  a  training  that  will  fit  him 
at  once  for  the  active  duties  of  his  calling.  Should  it  be  necessary 
for'hin^,  after  his  admission,  to  learn  details  of  practice — ^the  science 
of  the  practice — ^a  knowledge  of  which,  beforehand,  would  have 
spared  him  misdirected  energies  and  htuniliating  experiences? 
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COMMENT  ON  RECENT  CASES 

Construction — Rule  Against  Perpetuities — Failure  of 
Valid  Limitations  Along  With  Void  Limitations. — ^Whenever 
some  one  or  more  of  the  limitations  of  a  will  are  void  for  remote- 
ness, the  important  practical  question  at  once  arises,  how  far  will 
the  valid  limitations  also  fail?  In  the  case  of  Barrett  v.  Barrett, 
255  111.  332,  at  338,  the  court  laid  down  the  general  rules  as  follows : 
"where  several  trusts  are  created  by  will  which  are  independent  of 
each  other  and  each  is  complete  within  itself,  some  of  which  are  law- 
ful and  others  are  unlawful,  and  which  may  be  separated  from  each 
other,  the  illegal  trusts  may  be  cut  out  of  the  will  and  the  legal  ones 
permitted  to  stand."    On  the  other  hand,  **when  some  of  the  trusts 
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in  the  will  are  legal  and  some  are  illegal,  if  they  are  so  connected 
together  as  to  constitute  an  entire  scheme  for  the  disposition  of  the 
estate,  so  that  the  presumed  wishes  of  the  testator  would  be  de- 
feated if  one  portion  were  retained  and  other  portions  rejected,  or 
if  manifest  injustice  would  result  from  such  construction  to  the 
beneficiaries  or  to  some  of  them,  then  all  the  trusts  must  be  con- 
strued together  and  all  must  stand  or  all  must  fall/'  After  diese 
general  statements  have  been  made  the  practitioner  is  not  much  far- 
ther along  than  he  was  before.  The  question  still  remains,  when 
are  the  gifts  separable  and  when  are  they  inseparable?  When  is  it 
to  be  held  that  the  presumed  wishes  of  the  testator  would  be  de- 
feated if  one  portion  were  retained  and  other  portions  rejected? 
When  does  manifest  injustice  result  from  a  construction  which  sus- 
tains some  portions  of  the  will  while  others  are  eliminated?  A 
classification  of  all  the  results  reached  will  reveal  more  precisely 
some  considerations  which  induce,  the  court  to  answer  these  ques- 
tions one  way  or  the  other. 

Let  us  take  first  the  cases  where  the  court  held  that  the  valid 
limitations  should  be  enforced  and  observe  those  characteristics 
which  induce  the  conclusion  reached. 

In  Howe  v.  Hodge,  152  111.  252,  we  have  the  devise  of  a  resi- 
due to  trustees  to  convert  and  divide  the  principal  among  all  the 
testator's  granddiildren,  so  as  to  vest  an  interest  in  them  at  birth,  but 
subject  to  a  postponement  of  payment  of  the  principal  until  each  ar- 
rived at  thirty  years  of  age.  Then  there  was  a  gift  over  if  any  g^rand- 
child  died  before  that  age.  The  gift  over  was  held  void  for  re- 
moteness, but  the  original  gift  to  the  grandchildren  stood.  This  was 
in  spite  of  the  fact  that  there  was  a  trusteeship  and  because  the  valid 
gift  was  the  disposal  of  an  absolute  interest  in  the  corpus  of  the 
estate  direct  to  the  grandchildren.  This  is  the  controlling  feature 
noted  in  Barrett  v.  Barrett,  255  111.  332,  346. 

In  Nevitt  v.  Woodburn,  190  111.  283,  a  devise  was  made  to  the 
testator's  son  for  life,  with  a  remainder  in  fee  to  his  children,  with 
a  gift  over  if  he  died  childless  to  the  families  of  the  testator's 
brothers.  The  gift  was  void  for  remoteness.  It  was  held,  however, 
that  this  did  not  invalidate  the  gift  to  the  grandchildren.  The 
court  said  that  there  was  no  such  connection  between  the  limitations 
as  required  both  to  stand  or  fall  together  and  that  no  injustice  was 
done  by  permitting  the  valid  part  to  stand.  In  Barrett  v.  Barrett, 
supra,  the  following  characteristics  are  noted  as  controlling  the  de- 
cision: (1),  that  there  was  no  trusteeship:  the  estates  were  legal; 
(2),  the  valid  portion  of  the  will  included  a  life  estate  and  a  dis- 
position of  the  fee  directly  and  absolutely,  the  void  part  being  a  gift 
over  after  such  disposition  in  fee.  Hence  with  the  gift  over  elimi- 
nated there  was  a  simple  life  estate  with  a  vested  and  indefeasible 
interest  in  fee  in  remainder. 

In  Chapman  v.  Cheney,  191  111.  574,  the  trustees  appear  to  have 
had  only  a  legal  estate  for  the  life  of  the  son,  upon  trust  for  the 
son  for  life,  with  legal  remainders  to  the  son's  children  vesting  in 
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interest  at  once  (as  the  court  construed  the  will),  with  a  postpone- 
ment of  payment  until  the  grandchildren  reached  thirty,  and  a  gift 
over  if  any  died  before  reaching  that  age.  The  gift  to  the  grand- 
children was  valid  and  the  gift  over  if  they  died  under  thirty  was 
void.  The  court  held,  however,  that  the  valid  portions  of  the  will 
should  stand  and  be  enforced.  The  characteristics  noted  in  Barrett 
V.  Barrett,  supra,  for  this  result  were:  (1),  the  absence  of  a  trustee- 
ship covering  the  remainder  and  gifts  over;  (2),  the  fact  that  the 
valid  parts  of  the  will  included  a  life  estate  and  a  disposition  of  the 
remainder  in  fee  simple,  so  that  when  the  ultimate  gift  over  was 
'  held  void  there  remained  a  life  estate  apd  a  vested  and  inflestructible 
fee  in  remainder. 

In  Johnson  v.  Preston,  226  111.  447,  land  was  (as  the  court  con- 
strued the  will)  devised  to  trustees,  the  devise  to  take  effect  from 
and  after  the  probate  of  the  will  and  to  continue  thereafter  for 
twenty-five  years.  This  was  held  void  for  remoteness.  The  bene- 
ficial interests,  however  (as  the  court  construed  them),  were  in 
presenti  to  J.  R.  P.  and  G.  HL  P.,  and  after  the  twenty-five  years  the 
land  to  go  to  them  "or  their  heirs."  This  last  phrase  "or  their  heirs" 
seems  to  have  been  taken,  following  Ortmayer  v,  Elcock,  225  111. 
342,  as  if  it  indicated  merely  that  the  persons  named  were  to  take  the 
fee..  There  was  an  annuity  given  of  $100  a  year  for  the  twenty-five 
year  period  or  the  life  of  the  annuitant.  The  heirs  filed  a  bill  for 
partition  on  die  theory  that  the  entire  will,  because  of  the  limitations 
to  trustees,  failed  for  remoteness.  The  bill  was  dismissed  and  this 
was  affirmed  by  the  Supreme  Court.  It  was  clear  to  the  court  that 
the  gift  to  the  trustees  was  void  for  remoteness,  but  it  was  denied 
that  the  devise  to  the  trustees  was  so  connected  with  the  limita- 
tions to  the  beneficiaries  that  the  latter  could  not  be  enforced.  The 
annuity  was  enforced  as  a  charge  against  the  land.  This  result 
seems  proper  enough.  The  trusteeship  is  the  subordinate  thing  and 
the  beneficial  interest  the  lAain  thing.  There  is  no  reason,  Aere- 
fore,  why  the  former  should  carry  down  the  latter.  In  Barrett  v. 
Barrett,  supra,  however,  the  court  speaking  by  Mr.  Justice  Hand, 
seems  to  suggest  that  the  will  was  in  effect  entirely  set  aside,  the 
property  passing  as  intestate  estate,  and  that  the  court  did  in  effect 
find  the  trusteeship  and  beneficial  interests  so  bound  up  together 
that  when  the  former  failed,  the  whole  failed.  The  court  says, 
p.  346:  "The  entire  trust  was  held  void  and  the  estate  intestate." 
We  do  not  so  understand  the  scope  of  the  court's  opinion  in  John- 
son V.  Preston. 

In  Quintan  v,  Wickman,  253  111.  39,  the  trustee  took  an  absolute 
interest  in  the  trust  estate  upon  trust  for  the  testatrix's  child  Eliza- 
beth for  life,  then  to  such  of  her  children  as  reached  thirty,  with  a 
gift  over  on  two  contingencies:  (1),  if  Elizabeth  died  leaving  no 
children;  and,  (2),  if  she  died  leaving  children  who  died  before 
they  reached  thirty ;  then  over  to  Nellie  absolutely.  The  gift  to  the 
children  of  Elizabeth  at  thirty  was  void ;  also  the  gift  over  on  the 
contingency  that  Elizabeth  died  leaving  children  and  they  died  under 
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thirty.  A  bill  was  filed  by  the  heirs  at  law  for  partition  on  the 
theory  that  the  whole  will  failed.  The  bill  was  dismissed.  This  was 
affirmed,  because,  while  part  of  the  will  was  void,  yet  the  life  estate 
in  Elizabeth  was  valid  subject  to  a  valid  gift  over  if  she  died  with- 
out leaving  any  children.  Hence,  although  the  heirs  had  a  vested 
reversionary  trust  pending  the  happening  of  Elizabeth's  dying  leav- 
ing children,  yet  since  it  was  uncertain  ever  to  vest  in  possession, 
they  could  not  have  partition.  Here,  then,  the  valid  portions  of 
the  will  were  sustained  although,  ( 1 ) ,  there  was  a  trusteeship  cover- 
ing the  invalid  as  well  as  the  valid  gifts;  (2),  although  one  valid 
gift  was  in  the  same  clause  and  a  part  of  the  same  sentence  with 
the  void  gift  over;  and,  (3),  although  the  sustaining  of  the  valid 
portion  resulted  in  Elizabeth  having  a  life  estate  and  also  a  share 
as  heir  if  the  event  of  her  dying  leaving  no  children  did  not  happen. 
It  very  likely  appeared  to  the  court  that  the  will  indicated  a  general 
purpose  on  the  part  of  the  testator  to  prefer  Elizabeth  and  Nellie  to 
the  rest  of  his  heirs  at  law  and  therefore  made  these  special  pro- 
visions for  them  by  his  will.  To  hold  them  all  invalid  would  be  to 
defeat  that  purpose  completely  and  divide  the  property  set  aside  for 
Elizabeth  and  Nellie  between  the  heirs  at  law.  Hence  it  probably 
seemed  fair  and  reasonable  to  the  court  to  sustain  the  special  gifts 
for  Elizabeth  and  Nellie  as  far  as  possible.  This  the  court  was  able 
to  do  by  giving  Elizabeth  her  life  estate  and  sustaining  the  gift  over 
to  Nellie  in  the  one  contingency  of  Elizabeth  dying  without  leaving 
children.  On  the  other  hand,  if  Elizabeth  died  leaving  children, 
the  gift  over  would  not  take  effect;  Elizabeth  would  inherit  part 
of  the  fee  and  be  able  to  dispose  of  it  to  her  children. 

In  the  following  cases  the  court  held  that  the  valid  portions  of 
the  will  failed  along  with  the  invalid. 

In  Lawrence  v.  Smith,  163  111.  149,  the  testator  gave  all  his 
property  to  trustees  to  pay  annuities  to  two  sons  and  a  daughter 
and  to  pay  to  each  of  three  daughters,  A.  B.  and  C,  $600  annually 
during  their  lives,  and  upon  their  death,  to  pay  $300  to  each  of  their 
children  till  such  children  reached  twenty-five,  and  then  to  pay  such 
children  each  $10,000.  The  gift  of  $10,000  was  valid  to  each  child 
bom  during  the  life  of  the  testator.  After  the  payment  of  all  of 
the  above  sums  the  testator  directed  the  principal  of  his  estate  to  be 
paid  to  his  grandchildren  living.  This  was  wholly  void  for  remote- 
ness. It  was  decided  that  all  the  above  mentioned  gifts  failed  be- 
cause the  ultimate  limitation  over  was  void  for  remoteness.  •  This 
was  affirmed.  Here  there  was  a  trusteeship  covering  all  the  gifts. 
Furthermore,  the  gift  of  $10,000  to  each  grandchild  was  contingent 
on  such  grandchild  reaching  twenty-five.  Hence  with  the  ultimate 
gift  over  eliminated,  there  was  no  absolute  and  direct  gift  of  the 
corpus  of  the  estate  to  any  beneficiary.  There  were  left  merely 
the  annuities,  the  payment  of  sums  to  the  daughters  for  life  and  to 
the  grandchildren  till  each  reached  twenty-five. 

This  situation  presents  some  distinction  from  that  presented  in 
.      Howe  V,  Hodge,  supra,  Nevitt  v.  Woodburn,  supra,  and  Chapman  v. 
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Cheney,  supra.  In  spite  of  this  distinction,  however,  there  hardly 
seen  IS  to  be  any  good  ground  for  holding  the  gifts  inseparable  so 
far  as  the  language  used  is  concerned.  The  result  seems  to  be 
based  rather  upon  the  ground  of  what  is  manifestly  just  under  all 
the  circumstances,  or  is  a  guess  as  to  what  the  testator  would  have 
desired  had  he  known  that  the  ultimate  gift  over  was  void,  or  per- 
haps both.  On  the  question  of  the  injustice  of  sustaining  the  valid 
limitations  the  court  probably  observed  that  to  sustain  the  annuities 
and  gifts  to  daughters  and  their  children  till  each  reached  twenty- 
five,  and  the  payment  of  $10,000  to  each  grandchild  living  at  the 
testator's  death  who  reached  twenty-five,  would  in  fact  tie  up  the 
distribution  of  the  entire  estate.  The  children,  as  the  testator's 
heirs  at  law,  would  be  ultimately  entitled,  subject  to  deductions 
for  indefinite  amounts,  which  would  prevent  the  distribution  as 
long  as  they  lived. 

Such  a  situation  no  doubt  appealed  to  the  court  as  unjust  to  the 
children.  It  no  doubt  also  appealed  to  the  court  that  the  testator, 
under  the  circumstances,  would  have  desired  his  children  to  receive 
the  estate  at  once  rather  than  that  they  should  actually  have  an 
equitable  ownership  in  it  without  being  able  to  obtain  a  distribution. 
As  the  testator's  children,  who  were  his  heirs  at  law,  and  their 
families  were  all  treated  substantially  alike,  there  was  absent  the 
situation  presented  in  Quinlan  v,  Wickman,  supra,  where  the  testator 
was  especially  preferring  two  of  his  heirs  over  the  other  children. 
According  to  Mr.  Gray  ("Rule  Against  Perpetuities,"  2nd  ed.  §249c) 
our  Supreme  Court  made  a  very  poor  guess  as  to  what  the  testator 
would  have  intended  had  he  known  the  ultimate  limitation  was  void. 
If,  however,  guessing  as  to  what  the  testator  would  have  intended 
is  permissible,  it  is  on  the  whole  hypercritical  to  complain  that  the 
court  had  not  made  as  good  a  guess  as  one  who  says  it  should  not 
guess  at  all  thinks  it  ought  to  have  made. 

In  Eldred  v.  Meek,  183  111.  26,  there  were,  by  clauses  4,  5  and 
6,  gifts  of  separate  parcels  to  named  grandchildren,  contingent  upon 
their  reaching  twenty-five.  These  were  valid.  Then  by  clause  10 
there  was  a  gift  over  if  the  grandchildren  died  under  that  age,  to 
such  children  of  them  as  reached  twenty-five.  This  was  void.  It 
was  held  that  because  the  gift  over  in  clause  10  failed,  the  separate 
contingent  gifts  in  clauses  4,  5  and  6  failed  also. 

The  situation  presented  here  was  like  that  in  Lawrence  v. 
Smith,  supra,  to  this  extent,  that  there  was  a  trusteeship  covering 
all  the  gifts  and  the  gifts  which  were  valid  were  contingent  upon 
the  devisees  reaching  twenty-five,  so  that  with  the  gifts  over  elimi- 
nated there  was  no  absolute  present  gift  to  any  devisee.  Here, 
however,  the  testatrix's  only  heir  at  law  seems  to  have  been  her 
child.  The  gifts  to  the  grandchildren  were  gifts  to  the  children  of 
the  testator's  only  child.  Hence  if  the  gift  over  were  held  void  and 
the  valid  portions  of  the  will  sustained,  the  fee  would  not  go  to  the 
grandchildren  but  to  the  testatrix's  only  child,  subject  to  be  divested 
if  the  grandchildren  reached  the  age  of  twenty-five.     If  the  gifts 
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to  fhe  grandchildren  are  entirely  eliminated,  tfien  the  daugfiter  db- 
tains  the  whole  property  as  intestate  estate.  As  the  daughter  is 
given  one-fourth  of  the  personal  property  absolutely,  there  would 
seem  to  be  a  clear  purpose  on  the  part  of  the  testatrix  to  prefer 
her  grandchildren  by  giving  them  specific  portions  of  her  estate 
when  they  reached  twenty-five. 

Following  the  apparent  decision  of  the  court  in  Quinlan  v. 
Wickman,  supra,  we  should  suppose  that  the  purpose  of  the  testatrix 
would  be  carried  out  as  far  as  it  might  be  by  permitting  the  specific 
gifts  to  the  grandchildren  to  stand.  It  is  diffictdt  to  see  any  ground 
in  the  supposed  intent  of  the  testator,  or  as  a  matter  of  justice  to 
the  daughter,  for  holding  void  the  valid  gifts  to  the  testatrix's 
grandchildren  who  reached  twenty-five. 

Owsley  V.  Harrison,  190  111.  235,  and  Piteel  v.  Schneider,  216 
111.  87,  really  have  no  place  in  this  list  of  cases. 

In  Owsley  v,  Harrison  one  share  of  the  estate  was  to  be  kept 
together  for  two  years  after  the  testator's  death,  and  one-half  of 
such  share  was  devised  to  the  testator's  children  for  life,  and  on 
the  death  of  any  one  of  them  within  the  two  years  leaving  issue, 
such  surviving  issue  should  take  a  life  estate  with  a  remainder  to 
the  heirs  of  their  bodies.  The  remainder  to  the  heirs  of  the  body 
was  void  for  remoteness.  The  life  estate  in  the  issue  of  the  children 
did  not  take  effect  because  no  child  had  died  during  the  two  years. 
Hence  when  the  ultimate  gift  failed  there  was  left  legal  life  estates 
in  the  testator's  children,  with  a  reversion  in  them  in  fee  bv  descent 
The  two  merged  and  the  children  were  entitled  to  the  fee  simple 
at  once.  This  is  in  accordance  with  the  court's  decision.  The  case, 
therefore,  is  not  one  where  the  valid  portion  of  a  will  failed  with 
the  invalid. 

In  Piteel  r.  Schneider-  there  was  a  trust  for  the  widow  for  life, 
of  an  annuity,  and  then  a  provision  that  the  income  should  go  to  two 
children  of  tiie  testator  for  their  lives.  Then  there  was  a  gift  over 
to  all  the  testator's  grandchildren  when  they  reached  twenty-five. 
It  was  held  that  the  last  was  clearly  void  and  that  this  resulted  in 
the  whole  trust  failing  and  an  intestacy.  The  language  of  the  court 
on  this  point,  p.  98,  is  very  hriei.  It  should  be  noted  that  the  wife 
had  died  before  the  testator,  so  that  there  was  no  question  about  the 
validity  of  her  annuity.  The  two  children  who  received  the  income 
at  the  widow's  death  were  the  testator's  only  heirs  at  law.  Hence 
when  the  ultimate  gift  failed  they  took  as  heirs  at  law  the  remainder, 
and  having  an  equitable  life  estate  also,  they  might  well  say  that 
they  had  the  entire  equitable  interest  and  the  trusts  should  be  wound 
up.  The  remarks  of  the  court  niight  be  regarded  as  applicable  to 
this  precise  situation. 

In  Reid  v,  Voorhees,  216  111.  236,  there  was  no  trusteeship. 
The  third  clause  disposed  of  the  rents  of  land  to  nephews  and  nieces 
for  thirty  years.  If  during  that  time  any  died  without  an  heir,  his 
or  her  share  was  to  go  to  the  living  heirs.  By  the  fifth  clause  all  the 
property  devised  by  the  third  clause  went,  after  thirty  years,  to 
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the  nephews  and  nieces  or  their  heirs.  The  last  was  void  for  remote- 
ness. This  was  held  to  carry  with  it  the  third  clause,  because  other- 
wise a  mere  gift  of  rents  for  thirty  years  would  be  left  with  no 
further  disposition  of  the  property.  Then  the  question  arose  about 
the  second  clause.  That  gave  the  residue  of  personal  property  to 
two  nephews.  There  was  no  verbal  connection  between  the  gift  by 
the  second  clause  and  that  by  the  tiiird  clause.  The  properties  given 
by  each  clause  were  distinct.  *Yet  the  court  held  that  the  second 
clause  failed  with  the  third  and  iifth. 

This  is  a  unique  result.  The  second  clause  disposes  of  personal 
property  to  two  nephews.  The  third  clause  disposes  of  real  estate 
to  other  and  different  nephews  and  nieces.  There  was  no  trustee- 
ship. Why  should  the  failure  of  the  gift  in  the  third  clause  carry 
with  it  the  gift  in  the  second  clause? 

The  only  explanation  seems  to  be  that  by  holding  the  second 
section  invalid  the  court  was  able  to  distribute  tfie  testator's  property 
to  the  two  nephews  named  in  the  second  clause  and  the  nephews 
and  nieces  named  in  the  third  clause  in  the  proportions  which  the 
court  believed  the  testator  intended.  The  personal  property  devised 
by  the  second  clause,  and  the  real  estate  devised  by  the  third  were 
practically  equal  in  value.  If  there  was  an  intestacy  with  respect 
to  the  property  named  in  both  clauses  then  the  two  nephews  named 
in  the  second  would  take  one-half  the  personalty  and  one-half  the 
real  estate,  which  was  about  equal  to  the  value  of  all  the  personalty 
named  in  the  second  clause.  The  other  nephews  and  nieces  would 
take  one-half  the  personalty  and  one-half  the  realty,  which  was  about 
equal  in  value  to  the  real  estate  named  in  the  third  clause.  This 
seemed  to  the  court  a  practically  equitable  result. 

On  the  other  hand,  if  the  third  clause  were  held  void  and  the 
second  sustained,  the  two  nephews  named  in  the  second  clause  would 
receive  one-half  the  real  estate  devised  by  the  third  clause  in  addi- 
tion to  what  they  received  by  the  second.  This  seemed  to  the  court 
manifest  injustice.  They  probably  said  to  themselves  that  the 
testator  would  not  have  so  intended  had  he  known  that  the  gift  in 
clause  three  had  failed. 

In  Dime  Savings  Co.  v.  Watson,  254  111.  419,  the  testator  gave 
nine-tenths  of  the  income  of  the  estate  held  by  trustees  to  nephews 
and  nieces  and  the  lineal  descendants  of  any  deceased  nephew  or 
niece  until  twenty  years  after  the  death  of  the  last  surviving  nephew 
and  niece,  when  tiiere  was  to  be  a  division  among  the  testator's 
grandnephews  and  nieces.  The  ultimate  gift  over  was  void.  If 
the  rest  had  stood  it  would  have  left  the  nephews  and  nieces  who 
were  the  testator's  heirs  at  law  to  take  the  income  for  life,  with  a 
gift  of  the  income  to  their  lineal  descendants  for  a  further  period, 
with  the  ultimate  interest  in  the  nephews  and  nieces  as  heirs  at  law. 
Thus  the  nephews  and  nieces  would  fail  in  securing  an  actual  dis- 
tribution because  of  the  very  slight  interest  of  their  lineal  descend- 
ants, who  might  just  as  well  take  their  chances  of  receiving  an  in- 
terest from  dieir  parents  direct  Hence  all  the  limitations  above 
named  were  held  to  fail. 
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So  in  Barrett  v,  Barrett,  supra,  after  a  life  estate  to  the  wife, 
there  was  a  gift  of  an  undivided  one-fourth  to  each  of  four  sons 
for  life,  with  a  gift  of  each  share  to  the  children  or  issue  of  the 
sons  for  life,  with  a  gift  over  of  the  absolute  interest  to  the  lawful 
issue  and  next  of  kin  of  grandchildren.  There  was  a  trusteeship 
over  all  the  interests.  The  ultimate  gift  was  void.  If  the  other 
gifts  had  stood  there  would  have  been  life  estates  to  the  children 
and  grandchildren  and  an  ultimate  gift  over  by  descent  to  the 
children.  The  situation  would  have  been  inconvenient  for  the  chil- 
dren, since  while  having  practically  the  entire  interest,  there  could 
be  no  distribution,  because  of  the  life  estate  in  their  children.  If 
the  children  took  the  entire  estate  at  once  their  children's  interests 
would  be  sufficiently  protected  by  reason  of  the  fact  that  they  would 
naturally  take  ultimately  from  their  parents.  All  the  gifts  were 
held  to  fail. 

From  these  cases  several  situations  emerge  which  tend  to 
produce  a  given  result,  and  a  number  of  propositions  can  be  af- 
firmatively stated. 

1.  When  the  fee  simple  or  absolute  interest  in  property  is 
disposed  of  by  a  valid  provision  either  with  {Nevitt  v.  IVoodburn, 
190  111.  283 ;  Chapman  v.  Cheney,  191  111.  574)  or  without  {Howe 
V,  Hodge,  152  111.  252)  the  introduction  of  a  preceding  life  estate 
and  only  the  gift  over  which  defeats  the  fee  or  absolute  interest  is 
void,  the  valid  disposition  will  stand.  If  there  is  no  trusteeship  of 
the  property  disposed  of  absolutely,  or  in  fee,  this  conclusion  is 
aided  {Nevitt  v,  Woodburn,  supra;  Chapman  v.  Cheney,  supra), 
but  it  will  be  reached  even  when  there  is  a  trusteeship  {Howe  v. 
Hodge,  supra). 

2.  On  the  other  hand,  where  there  is  a  succession  of  life 
estates,  with  an  ultimate  gift  of  the  absolute  interest  which  is  void 
for  remoteness,  and  the  first  life  tenants  are  the  heirs  at  law,  all 
the  limitations  will  fail  and  there  will  be  an  intestacy,  and  this 
will  occur  even  where  there  is  a  trusteeship :  Reid  v.  Voorhees,  216 
111.  236  (as  to  the  third  clause)  ;  Dime  Savings  Co.  v.  Watson,  254 
111.  419;  Barrett  v.  Barrett,  255  111.  332). 

3.  Now  suppose  after  a  life  estate  there  is  limited  a  con- 
tingent gift  over  of  the  fee  or  absolute  interest  which  is  valid,  and 
another  contingent  gift  of  the  same  property  which  is  void,  and 
the  trusteeship  covers  all  the  gifts:  (a)  If  the  life  tenants  are  the 
heirs  at  law  who  take  ultimately  and  there  is  no  plan  to  prefer 
some  to  others,  then  all  the  interests  will  fail  and  the  heirs  at  law 
will  take  at  once  as  upon  an  intestacy:  {Lawrence  v.  Smith,  supra). 
(b)  On  the  other  hand,  if  the  instrument  shows  a  plan  to  prefer 
some  of  the  heirs  to  others  by  giving  the  life  estate  and  the  con- 
tingent interests  to  particular  heirs  and  excluding  other  heirs  en- 
tirely, then  the  limitations  which  are  valid  will  stand  in  order  to 
carry  out  such  preference  as  far  as  possible:  {Quintan  v.  Wickman, 
supra) .  (c)  In  Eldred  v.  Meek,  supra,  no  life  estate  preceded  the 
contingent  gifts  and  the  testator  seemed  to  have  a  plan  to  prefer  the 
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children  of  his  daughter  to  the  daughter  herself  m  respect  to  the  gift 
of  certain  pieces  of  property  devised  to  the  daughter's  children  if 
they  reached  twenty-five.  It  would  seem  that  the  views  acted  upon 
in  Quintan  v.  Wickman  might  well  Have  applied  in  this  case  to  sus- 
tain the  specific  gifts  of  real  estate  to  the  children  of  the  testator's 
daughter,  which  were  valid,  holding  only  invalid  the  gift  over  which 
was  void  for  remoteness. 

4.  Several  cases  rest  upon  situations  so  special  in  character 
that  they  hardly  warrant  any  generalization  with  respect  to  what 
facts  will  cause  the  valid  limitations  to  fail  along  with  the  invalid : 
Johnson  v.  Preston,  supra;  Reid  v.  Voorhees,  supra  (as  to  the  inval- 
idity of  the  second  clause). 

5.  In  Gray's  "Rule  Against  Perpetuities,"  2nd  ed.,  §  247,  the 
author  states  what  he  considers  to  be  the  proper  rule  thus :  "If  future 
interests  created  by  any  instrument  are  avoided  by  the  rule  against 
perpetuities,  the  prior  interests  become  what  they  would  have  been 
had  the  limitation  of  the  future  estates  been  omitted  from  the  instru- 
ment." He  points  to  Eldred  v.  Meek,  supra;  Lawrence  v.  Smith, 
supra,  and  Owsley  v,  Harrison,  supra,  as  in  opposition  to  this  state- 
ment, and  insists  upon  the  impropriety  of  the  results  therein  reached. 

It  must  now  be  plain  from  the  entire  line  of  cases  on  this  sub- 
ject in  this  state  that  Mr.  Gray's  view  as  above  expressed  has  not 
been  followed  by  our  Supreme  Court.  It  certainly  looks  as  if  it 
were  never  going^  to  be.  It  is  equally  plain  that  our  Supreme  Court 
is  not  guided  to  its  conclusion  solely  by  a  consideration  of  whether 
the  limitations,  according  to  the  language  used,  are  separable  and 
independent,  or  dependent  and  part  of  a  single  scheme  which  must 
stand  or  fall  together  as  a  whole.  What  it  not  infrequently  does  is 
to  obtain  a  result  which  it  regards  as  manifestly  just  under  all  the 
circumstances.  As  a  part  of  the  inquiry  regarding  what  is  manifest 
justice  the  court  undertakes  to  conjecture  as  to  what  the  testator 
would  have  desired  with  respect  to  the  valid  dispositions  if  he  had 
known  that  part  of  his  will  must  fail,  and  were  given  no  time  to 
make  a  new  one.  In  short,  where  part  of  the  limitations  fail  for 
remoteness,  the  court  exercises  a  discretion  in  determining  whether 
it  is  advisable  that  any  other  part  of  the  will  shall  also  fail.  The 
appeal  by  members  of  the  bar  in  the  present  state  of  the  decisions 
must  be  to  the  discretion  of  the  court  under  all  the  special  circum- 
stances of  each  case.  Albert  M.  Kales. 

Carrier — Passenger — Acceptance — In  Todd  v,  Louisville  & 
Nashville  R.  R.  Co.,  274  111.  201,  it  was  held  that  to  become  a  pas- 
senger, a  person  must  be  accepted  as  such  by  the  carrier.  The  ac- 
ceptance is  in  general  implied  from  the  acts  and  circumstances  of 
the  case.  In  the  instant  case,  however,  there  was  an  express  refusal 
by  the  carriers  employees  to  accept  the  person  as  a  passenger.  They 
refused  to  sell  him  a  ticket  and  attempted  to  prevent  his  boarding 
the  train. .  It  was  held  that  he  did  not  become  a.  passenger  by  at- 
tempting, in  spite  of  the  efforts  of  the  employees  to  prevent  him,  to 
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get  onto  the  car  after  the  train  had  started.    The  correctness  of 
the  decision  seems  not  subject  to  question. 

The  person  was  excluded  from  the  train  on  the  ground  he  was 
intoxicated.  The  evidence  as  to  whether  he  was  in  fact  intoxacaled 
was  conflicting.  The  court  intimates  that  even  if  the  defendant  was 
wrongfully  excluded,  the  fact  he  was  actually  excluded  by  the 
authorized  employees  of  the  defendant  nevertheless  prevented  his 
becoming  a  passenger.  Some  act  of  acceptance  by  the  carrier  is 
necessary  to  create  the  relation  of  passenger  and  carrier.  The  duty 
under  which  a  common  carrier  rests  to  accept  as  passengers  all 
persons  presenting  themselves  for  transportation  in  the  proper  way 
and  tmder  proper  conditions,  is  a  different  thing  from  the  actual 
acceptance  of  a  person  as  passenger  in  a  given  case.  The  carrier 
may  refuse  to  perform  its  duty  to  accept,  in  which  case  the  person 
excluded  is  not  a  passenger,  though  1^  has  an  action  against  the 
carrier  for  the  wrongful  refusal  to  accept  him  as  such. 

The  court  holds  that  a  condition  of  intoxication  such  as  to 
make  the  person  disagreeable,  annoying  or  offensive  to  others,  is  a 
good  ground  for  his  refusal  as  a  passenger. 

The  court  says  that  attempting  to  board  a  moving  train  is  not 
negligence  per  se,  but  is  so  if  done  in  spite  of  a  warning  by  the 
carrier's  employees.  The  question  of  n^ligence  seems,  however, 
not  to  be  involved,  since  plaintiff's  intestate  never  became  a  pas- 
senger, and  hence  the  defendant  was  never  u^der  any  duty  to 
exercise  care  in  his  behalf. 

It  would  seem  that  there  is  in  general  no  implied  acceptance 
of  a  person  as  a  passenger  who  gets  onto  a  railroad  car  after  the 
train  has  started,  and  is  injured  before  reaching  a  place  of  safety. 
The  implied  offer  to  accept  as  passengers,  persons  who,  with  the 
intention  of  entering  the  car  and  becoming  passengers,  step  onto 
the  steps  of  a  railroad  passenger  car  while  the  train  is  stationary 
at  a  station,  is  withdrawn  as  soon  as  the  train  starts. 

L.  M.  G. 
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A  Treatise  on  the  Conflict  of  Laws  or  Private  International 
Law.  By  Joseph  Henry  Beale.  Vol.  I,  Part  I.  Cambridge: 
Harvard  University  Press,  1916.    Pp.  Ixxx,  189. 

Professor  Beale  has  approached  a  difficult  task  in  a  spirit 
worthy  of  the  undertaking.  He  disclaims  for  his  work  any  finality. 
He  puts  forth  this  installment  as  an  essay,  expressing  the  hope  that 
when  he  shall  have  traversed  the  whole  field  he  may  return  to  this, 
his  introductory  portion,  and  that  the  completed  work  will  include 
this  part  in  a  much  improved  form. 

The  work  is  planned  upon  a  scale  befitting  the  character  of 
the  subject.  A  general  bibliography,  with  brief  critical  comments, 
occupies  sixty-two  pages  of  the  present  publication,  and  is  followed 
by  a  few  pages  containing  valuable  suggestions  as  to  a  collection 
of  books  on  the  subject  for  a  public  law  library  and  one  for  a 
private  library.  The  elaborate  bibliography  purports  only  to  cite 
treatises,  periodicals,  etc,  dealing  with  the  general  subject,  and 
leaves  to  subsequent  parts  bibliographies  upon  special  topics,  such 
as  succession,  marriage,  etc.  The  brief  critical  comments  incorpor- 
ated in  the  bibliography  are  most  useful.  They  not  only  set  forth 
Professor  Beale's  estimates  of  the  works  referred  to,  but  contain 
valuations  by  other  students  of  the  subject.  Under  Story's  classical 
book,  for  example,  is  cited  a  most  laudatory  opinion  from  the  Amer- 
ican Jurist  in  1834,  a  less  enthusiastic  contemporary  appraisal  from 
the  Lx>ndon  Law  Magazine  and  Review,  and  a  just  and  balanced 
modem  judgment  from  Professor  Dicey. 

A  brief  examination  of  the  bibliography  has  revealed  the 
absence  of  some  items  which  should  appear  in  a  complete  bibliog^ 
raphy:  Lafayette,  "Projecto  de  codigo  do  direito  intemacional 
privado,"  Rio  de  Janeiro,  1910,  a  plan  for  a  code  prepared  by  the 
author  for  the  Brazilian  government;  also  to  Rodrigo  Octavio's 
"Codification,"  referred  to  by  Professor  Beale,  should  be  added  his 
"Direito  do  Extrangeiro,"  1908.  To  the  Bohemian  Professor  Jan 
Krcmaf's  "Introduction,"  cited,  should  be  added  the  same  author's, 
"The  Foundations  of  the  Theory  of  Bartolus  and  Baldus  concern- 
ing International  Private  Law,"  Prague,  1910. 

The  chapter  on  the  scope  and  name  of  the  subject  amply  justi- 
fies the  title  that  Professor  Beale  has  chosen.  An  American  writer 
cannot  properly  use  the  word  "international"  in  connection  with 
the  applicability  inter  se  of  the  laws  of  the  states  of  the  Union.  On 
the  other  hand,  while  "international"  is  inaccurate,  it  does  call 
attention  to  the  ideals  of  this  branch  of  law.  Professor  Beale  does 
well  to  adopt  the  alternative  form  of  title. 

The  history  of  the  subject  and  the  statements  of  current  doc- 
trine are  most  valuable  and  interesting  chapters.  They  open  new 
mines  to  the  student  who  has  confined  his  study  to  the  English  and 
American  authorities.  They  are  so  stimulating  and  so  provocative 
of  thought  with  reference  to  fundamental  questions  that  we  could 
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wish  they  were  more  elaborate,  even  at  the  expense  of  curtailing  the 
final  chapters  on  analytical  jurisprudence.  Indeed,  it  is  believed 
that  some  expansion  is  necessary  in  certain  parts  of  the  chapter  on 
the  history,  of  the  subject  for  the  purposes  of  clearness.  The 
"statutes,"  personal  and  real,  for  example,  are  likely  to  carry  a 
connotation  in  the  case  of  an  American  or  English  reader  which 
they  fail  to  do  in  the  case  of  a  Frenchman.  It  may  be  doubted 
whether  the  author  makes  sufficiently  clear  to  the  uninstructed  reader 
that  "statute'*  means  any  law  not  embraced  within  the  imperial  or 
Roman  law,  whether  it  is  what  we  should  call  statutory  or  common 
law,  that  it  includes  custom,  legislation,  and  ordinances— every- 
thing, in  fact,  except  the  common  law  or  imperial  law  of  Europe: 
(Frederick  Harrison,  "The  Historical  Side  of  the  Conflict  of  Laws," 
(1879),  Fortnightly  Review,  xxxii,  559).  And  with  respect  to  some 
of  the  modem  theories,  such  as  those  of  Pillct  and  Zitelmann,  we 
might  wish  that  Professor  Beale  had  given  us  more  of  the  substance 
of  their  doctrines  in  his  own  words  rather  than  in  literal  transla- 
tions from  their  writings  or  from  French  and  German  reviewers 
of  their  doctrines.  A  translation. of  such  a  word  as  "subjektiv,"  to 
speak  of  but  one  matter,  fails  utterly  to  convey  the  meaning  in 
the  mind  of  the  German  writer. 

Sometimes  one  feels  that  Professor  Beale  has  stated  proposi- 
tions rather  too  positively.  One  instance  of  such  a  statement  is 
made  at  p.  18,  where  it  is  said  that  the  study  of  the  law  of  the  states 
which  preceded  Rome  is  of  "no  historical  importance,"  though  in  a 
note  cited  by  Professor  Beale  to  this  passage  an  Italian  writer  is 
quoted  who  devotes  ninety-four  pages  to  the  subject,  and  a  Belgian 
who  devotes  thirty-five  pages  to  it.  The  recent  studies  of  French 
and  German  jurists  upon  pre-Roman  law  have  been  fruitful  of  re- 
sults in  general  jurisprudence,  and  the  comparative  method  cannot 
afford  to  neglect  such  material.  At  page  57,  the  author  says  that 
"all  Europe  is  agreed  upon  the  principle  of  nationality  as  the  basis 
of  personal  rights."  The  statement  is  believed  to  be  somewhat  too 
sweeping.  Dr.  Baty  says  ("Polarized  Law"  (1914),  p.  18)  that  this 
principle  is  not  universally  adopted  in  Europe  but  that  the  principle 
of  domicile  still  survives  for  many  purposes  in  Denmark,  Switzer- 
land, Russia,  and  Norway,  and  his  statement  is  borne  out  by  Meili : 
("International  Civil  and  Commercial  Law,"  translated  by  Arthur 
K.  Kuhn  (1905),  pp.  114-115  and  122-123). 

At  p.  140,  it  is  said  that  in  England  "a  law  common  to  the 
realm  was  imposed  in  the  twelfth  century,  developed  in  court  at  the 
outset  by  judges  whose  experience  was  in  the  old  Germanic  folk- 
courts,  developed  from  its  archaic  beginnings  in  complete  isolation 
from  contact  with  other  systems  of  law ;  and  it  had  its  first  experi- 
ence as  a  system  governing  more  than  one  legal  unit  when  it  was 
extended  by  colonization  into  America."  The  common  law  can 
hardly  be  said  to  have  been  "imposed"  in  the  twelfth  century  or 
at  all,  nor  is  it  clear  that  there  was  any  "common"  law  of  England 
so  early  as  the  twelfth  century.    It  was  rather  a  development  from 
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customs,  royal  orders,  writs,  and  it  became  a  common  law  of  the 
realm  later  than  the  twelfth  century.  Such  men  as  Glanvill  in  the 
12th  Century,  ^d  Martin  PateshuU  and  William  Raleigh  in  the 
early  13th  Century,  were  not  judges  whose  experience  was  gained 
in  the  "old  Germanic  folk-courts."  The  king's  justices  were  at  this 
time  ecclesiastics  with  some  knowledge  of  the  civil  and  canon  law, 
and  probably  never  sat  in  a  popular  court  of  the  hundred  or  shire. 
English  law  was  not  developed  in  "complete  isolation  from  contact 
with  other  systems  of  law."  What  of  its  conflicts  with  the  canon 
law,  for  example?  Ireland  was  a  "legal  unit"  for  centuries  before 
the  settlement  of  America,  and  Mr.  Maitland's  interesting  essay 
in  the  Harvard  Law  Review  on  the  Register  of  Writs  prepared  for 
Ireland  shows  how  early  English  law  was  extended  there:  (3 
Harvard  Law  Review,  97,  167  and  212).  Professor  Beale,  we  be- 
lieve, would  be  the  last  man  to  justify  the  view  of  the  development 
of  English  law  set  forth  in  the  sentence  criticized,  if  his  purpose  was 
to  ^pound  its  history  in  a  judicial  temper.  His  keen  interest  in 
developing  his  main  point — the  isolated  character  of  English  law — 
has  inadvertently  led  him  into  the  attitude  of  the  advocate  and  has 
led  him  to  make  an  over-statement  of  the  facts  regarding  English 
isolation.  In  truth,  the  isolation  of  English  law  came  rather  late, 
with  the  establishment  of  a  distinct  legal  profession  from  whose 
ranks  the  judges  were  drawn. 

Professor  Pound's  very  interesting  and  suggestive  address  be- 
fore the  Massachusetts  Historical  Society  upon  Justice  Story — ^to 
mention  one  only  of  numerous  authorities — should  have  served 
sbmewhat  to  qualify  the  statement  on  p.  141  that  "the  English  law 
under  which  they  (the  colonists)  had  been  bred,  remained  their 
law  under  their  new  skies."  In  the  early  days  of  the  Massachusetts 
Bay  Colony,  at  least,  it  was  not  the  common  law  of  England  that  was 
enforced,  but  the  Mosaic  law.  Possibly  as  a  matter  of  juristic 
theory  we  must  hold  the  Puritan  colonists  to  have  been  subject  to 
the  common  law,  but  as  a  matter  of  historical  fact,  the  common  law 
came  to  them,  or  they  came  to  it,  by  something  very  like  a  "recep- 
tion." 

Book  II  of  the  present  portion  of  the  work  is  entitled  "Pre- 
liminary Consideration  of  Jurisprudence."  It  is  full  of  acute  reason- 
ing and  of  subtle  analysis.  At  times,  as  in  the  discussions  of  law  and 
fact  at  p.  136,  of  the  part  played  by  judicial  decisions  in  legal  sys- 
tems at  p.  147,  and  of  the  part  played  by  lawyers  and  jurists  in  the 
development  of  the  law  at  p.  150,  the  author  reaches  a  very  high 
plane  of  legal  writing.  The  brief  discussion  of  "the  law  of  the 
flag"  at  page  121  will  doubtless  be  elaborated  in  subsequent  parts 
of  the  work,  and  the  difficulties  inherent  in  a  situation  where  there 
is  no  general  "law  of  the  flag,"  as  in  the  United  States,  explained 
and  properly  doctunented.  The  very  satisfactory  treatment  of  the 
question  on  which  two  candidates  for  the  Presidency  clashed  twelve 
years  ago,  whether  there  is  or  is  not  a  federal  common  law  (p.  127) 
possibly  neglects  some  rather  difficult  situations,  though  one  must 
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agree  with  the  result.  When  a  federal  court  applies  the  common 
law  to  an  obligation,  it  no  doubt  ought  to  apply  the  law  of  the 
jurisdiction  where  the  obligation  arose,  just  as  a  state  court  would 
do.  But  if  the  defendant  to  a  commercial  obligation  incurred  in 
New  York  is  sued  in  a  federal  court  in  California,  he  may  not  show 
that  the  common  law  of  New  York  is  different  from  that  of 
California,  The  law  which  is  enforced  by  the  federal  courts  is  a 
uniform  common  law  evidenced  by  federal  and  not  by  state  deci- 
sions. On  the  other  hand,  if  the  action  were  brought  in  the  state 
court  in  California,  it  would  apply  the  common  law  of  New  York. 
The  doctrine  is  anomalous,  in  that  the  federal  courts  allow  the  com- 
mon law  of  a  particular  state  to  be  proved  only  by  the  federal 
decisions — ^an  aberration  from  sound  principle,  though  not  incon- 
sistent with  the  theory  that  after  all  they  apply  the  law  of  the  place 
where  the  obligation  was  incurred.  It  is  worthy  of  notice,  however, 
that  Justice  Story,  the  author  of  the  opinion  in  Swift^  v.  Tyson 
never  doubted  that  there  was  a  common  law  of  the  United  States. 
C'Life  and  Letters  of  Joseph  Story,"  by  W.  W.  Story,  I,  299). 

Professor  Beale  in  characterizing  "dynamic  rights"  speaks  of 
them  as  coming  to  an  end  by  satisfaction  or  by  "destruction" :  (pp. 
181  et  seq.).  It  is  not  entirely  clear  what  he  means  by  destruction. 
Rights  arising  out  of  contract,  which  we  believe  Professor  Beale 
includes  under  dynamic  rights,  are  generally  regarded  by  courts  and 
lawyers  as  indestructible,  though  the  remedies  for  the  enforcement 
of  the  rights  may  be  destroyed  by  lapse  of  time.  Certainly  the 
breach  of  a  contract  cannot  be  said  to  destroy  a  right  in  the  usual 
meaning  of  language.  It  is  conceded  that  for  the  purpose  of  an- 
al}rtical  jurisprudence,  Professor  Beale  or  any  other  person  may 
define  or  describe  rights  as  he  pleases.  It  is  after  all  only  a  ques- 
tion of  classification  or  legal  card-indexing.  But  the  reader  is  en- 
titled to  insist  that  the  definitions  should  be  dear,  and  one  reader 
at  least  finds  it  hard  to  understand  just  what  is  meant  by  the  de- 
struction of  a  right. 

A  few  mistakes  in  proof-reading  occur.  At  page  xvii,  "Har- 
vard Law  Review,  xvli,"  should  be  xvii ;  at  pages  135  and  136,  Sir 
Frederic  Pollock  is  twice  spoken  of,  though  his  name  is  correctly 
spelled  at  page  72 ;  at  page  xix,  "M.  J.  Farelly"  should  be  "M.  J. 
Farrelly."  Savigny's  classical  treatise,  though  correctly  named  in 
the  bibliography  at  page  xlviii,  is  erroneously  cited  at  page  88. 

The  criticism  of  trifling  faults  in  the, details  of  workmanship 
should  not  leave  an  impression  that  the  book  as  thus  far  published 
is  not  worthy  of  its  distinguished  author.  On  the  contrary,  this 
small  portion  gives  promise  that  the  completed  work  will  be  the 
most  important  achievement  of  American  legal  scholarship  since 
Professor  Wigmore's  book  on  Evidence.  The  most  difficult  part 
for  an  American  to  have  written  is  the  portion  before  us  and  it  has 
been  excellently  done.  The  splendid  essays  already  published  by 
the  accomplished  and  learned  author  in  the  Harvard  Law  Review 
upon  problems  arising  in  our  own  law  in  connection  with  this  sub- 
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ject  provoke  our  expectations  for  the  next  installment  where  the 
author  will  stand  upon  ground  more  familiar  to  his  American  and 
English  readers.  Orrin  K.  McMurray. 

^'  University  of  California  School  of  Jurisprudence. 

ii:  The  Postal  Power  of  Congress  :    A  Study  in  Constitutional 

!Si  Expansion.    By  Lindsay  Rogers.      Baltimore:  The   Jphn 

!2  Hopkins  Press,  1916.    Pp.  189. 

^^  The  author,  who  is  adjtmct  professor  of  political  science  in 

^^  the  University  of  Virginia,  has  written  an  interesting  and  valuable 

«-  account  of  the  development  of  the  postal  powers  of  the  United 

^  States,  from  the  timid  early  days,  when  it  was  doubted  if  the  federal 

s  government  could  do  more  than  carry  the  mail  over  such  highways 

t*  as  it  might  find  already  in  use,  down  to  the  bold  claims  of  today  that 

0  the  country's  entire  railway  system  may  be  publicly  acquired  under 

';:  the  postal  clause.    Of  course,  the  span  between  these  extremes  of 

^  doctrine  represents  not  only  a  vast  change  in  social  needs  but  an 

j.  even  greater  one  in  the  conception  of  the  relation  between  the  fed- 

^  eral  government  and  the  states,  and  under  half  a  dozen  appropriate 

chapter  heads  the  course  of  this  development  has  been  adequately 
traced  in  both  its  legsl  and  historic^  aspects. 

The  author  is  particularly  to  be  congratulated  upon  the  use 
^,1  he  has  made  of  the  debates  in  Congress  at  various  periods  to  show 

r£t  the  emergence  and  growth  of  certain  theories  of  the  postal  power. 

'^:  The  constitutional  views  of  members  of  Congfress  do  not  of  course 

^^  have  the  authority  of  the  utterances  of  courts,  but  in  many  cases 

fl:  they  have  significance  in  marking  out  the  battlefields  of  doctrine 

where  a  generation  later  a  Supreme  Court  decision  has  sealed  the 
victory,  and  almost  always  they  embrace  a  wider  field  of  legal  con- 
jecture than  a  court  dealing  with  a  concrete  case  would  think 
permissible.  In  governing  bodies  composed  largely  of  lawyers, 
r  like  those  of  America,  legislative  discussion  in  a  host  of  constitu- 

tional questions  has  pointed  the  way  to  judicial  interpretation,  and 
few  plausible  doctrines  escape  exploitation  in  such  debates.    The 
,.-;  writer  who  first  has  the  time  and  patience  to  go  through  the  annals 

-^  of  Congress  and  bring  together  what  has  been  said  there  about  the 

^  commercial  clauses  of  the  Constitution  will  rescue  from  oblivion  a 

'^  wealth  of  useful  and  interesting  material  for  the  lawyer  and  his- 

^  torian. 

^  Professor  Rogers  examines  all  of  the  more  promising  possibili- 

f  ties  of  the  postal  clause  except  the  expedient  of  raising  the  weight 

>  limit  so  as  to  include  most  articles  now  sent  by  freight.    If  carload 

J  lots  may  be  carried  by  parcel  post,  and  such  carriage  made  a  gov- 

t':  emment  monopoly,  federal  acquisition  of  the  railroads  will  only 

^  add  form  to  what  in  substance  would  already  be  a  governmental 

operation. 

In  a  few  minor  points  it  is  possible  to  disagree  with  the  learned 

author :  as  for  instance  that  the  construction  of  a  government  rail- 

^  road  in  the  territory  of  Alaska  can  be  regarded  as  an  exercise  of 
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the  postal  power  granted  by  the  Constitution :  (p.  80) ;  that  the 
Chinese  Exclusion  Cases:  {Chae  Chan  Ping,  130  U.  S.  581;  Fong 
Tue  Tinp,  149  U.  S.  698)  were  decided  upon  the  theory  that  the 
United  States  possesses  powers  inherent  in  sovereignty  and  not  inci- 
dental to  any  granted  powers:  (p.  108);  that  Attorney-General 
Bonaparte's  opinion  to  President  Roosevelt  in  1908,  upholding  the 
Postmaster-General's  power  to  exclude  from  tj[ie  mails  publications 
counseling  serious  crimes,  sanctioned  the  lodging  of  arbitrary  dis- 
cretion in  the  latter:  (p.  120)  ;  that  the  federal  government  has 
greater  power  to  exclude  articles  from  interstate  commerce  than 
from  its  own  mails :  (pp.  128,  174)  ;  and  that,  because  some  foreign 
governments  with  unlimited  powers  use  their  postoffices  for  pur- 
poses quite  unconnected  with  the  transmission  of  goods,  credit,  or 
intelligence,  these  purposes  are  therefore  logical  parts  of  the  mod- 
em postal  power:  (pp.  33,  34,  154).  The  reference  to  Boyd  v. 
U.  S.,  116  U.  S.  616,  for  the  history  of  the  fourth  amendment  (p. 
124)  should  be  supplemented  by  references  to  later  cases  and  au- 
thorities greatly  modifying  some  of  the  views  there  expressed.  Sec 
Hale  V,  Henkel,  201  U.  S.  43,  71-74,  and  cases  cited,  and  3  Wigmore, 
"Evidence,"  Sees.  2263-64,  5  ibid..  Sec.  2264. 

Of  special  interest  is  chapter  VII  upon  the  extension  of  federal 
indirect  control  by  exclusion  from  the  mails.  Whether  one  agrees 
with  the  author's  conclusions  or  not,  his  discussion  of  the  problems 
involved  is  acute  and  candid  and  will  help  clear  thinking  upon  the 
subject.  More  monographs  like  Professor  Rogers's  are  needed  m 
the  field  of  public  law. 

James  Parker  Hall. 

University  of  Chicago  Law  School 

The  Social  Legislation  of  the  Primitive  Semites.  By  Henry 
Schaeffer.  New  Haven:  Yale  University  Press,  1915.  Pp. 
xiv,  245. 
This  book  is  a  comparative  study  of  certain  legal  institutions 
of  the  primitive  peoples  of  Arabia,  Babylonia,  and  Israel.  The  in- 
stitutions studied  are  indicated  by  some  of  the  chapter  headings: 
Agnation;  The  Goel  or  Next  of  Kin;  Slavery;  Interest;  Pledges 
and  Security;  Poor  Laws;  Sabbatical  Year;  The  Year  of  Jubilee; 
Taxation  and  Tribute.  A  comparative  study  of  each  of  these  in- 
stitutions among  the  Hebrews,  the  Babylonians,  and  the  Arabian 
tribes  is  made  by  the  author.  For  example  in  the  chapter  on  the 
"Goel"  or  Next  of  Kin,  the  function  of  the  Hebrew  next  of  kin  in 
the  inheritance  of  property  is  first  considered  and  the  narratives  of 
the  sale  of  Hanameel's  field  and  of  Boaz  and  Ruth  are  especially 
discussed.  The  right  of  redemption  as  disclosed  in  Babylonian 
mortgages  and  deeds  is  then  adverted  to,  and  finally  the  "wall'' 
or  next  of  kin  of  Arabic  literature  is  treated.  So  in  the  chapter 
on  the  Hebrew  year  of  Jubilee,  which  the  author  regards  as  repre- 
senting a  transition  stage  between  primitive  communism  in  land 
and  the  beginnings  of  private  land  ownership,  he  cites>  for  corn- 
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parison,  evidences  of  collective  ownership  from  Babylonia  aad  the 
Arab  tribes. 

The  author  is  not  always  critical  in  his  comparisons.  In  com- 
paring customs  presenting  points  of  similarity  found  among  the 
ancient  Babylonians  and  an  Arabian  tribe  in  comparatively  recent 
times  not  much  can  be  predicated  on  mere  similarity  without  con- 
sideration of  the  respective  states  of  general  culture  and  features 
of  social  organization.  So,  too,  the  author  does  not  distinguish  be- 
tween conscious  innovations  and  customs  which  are  the  result  of 
slow  and  long  continued  growth  and  accretion.  Rules  of  collective 
ownership  of  land  with  a  long  history,  for  example,  are  discussed 
a%/>n  a  par  with  Ezekell's  plan  of  allotment,  a  purely  acade^nic  ideal. 
Indeed  the  term  "social  legislation"  has  a  too  well-defined  modem 
significance  to  be  at  all  appropriate  as  a  designation  of  the  customs 
of  primitive  peoples  which  are  something  very  different  in  fact 
from  anything  denoted  by  the  term  "legislation." 

Full  use  has  been  made  of  the  literature,  including  the  most 
modem  studies  and  tlte  discussions  on  all  th^  topics  are  suggestive 
and  of  great  interest  to  students  of  early  and  comparative  law. 
They  will  be  well  repaid  by  its  pemsal. 

Edward  Lindsey. 

Warren,  Pa. 

A  Selection  of  Cases  Under  the  Interstate  Commerce  Act. 
By   Felix   Frankfurter.     Cambridge:    Harvard  University 
Press,  1915.    Pp.  vii,  706. 
'  The  preface  states  that  the  selection  has  been  prepared  for  use 
in  the  Harvard  Law  School.    The  purpose  is  to  facilitate  organized, 
systematic  study  of  the  Act  to  Regulate  Commerce  as  one  of  the 
most  vital  branches  of  the  law.    The  author  considers  such  study 
more  imperative  now  that  the  Interstate  Commerce  Act  and  the  ex- 
perience of  its  enforcement  have  served  as  the  basis  for^he  regula- 
tion of  interstate  industries  under  the  Federal  Trade  Commission 
Act  as  well  as  for  .the  regulation  of  state  utilities  of  all  kinds. 

The  appearance  of  this  book  of  cases  will  be  welcomed  by 
the  teaching  profession.  That  the  want  of  such  a  collection  has  dis- 
couraged systematic  instmction  on  this  important  branch  of  busi- 
ness law  is  apparent  to  all  who  have  attempted  to  conduct  classes 
on  the  subject. 

Of  the  selections,  77  are  from  as  many  decisions  of  the  Supreme 
Court  of  the  United  States,  27  are  from  decisions  of  Interstate  Com- 
merce Commission,  and  6  from  inferior  federal  courts.  The  cases 
are  presented  rather  fully.  Where  parts  of  opinions  are  omitted, 
the  editor  usually  indicates  the  character  of  the  material  in  the 
omitted  portions.  Foot  notes  are  appended  to  many  of  the  cases 
calling  attention  to  cases  not  in  the  selection,  which  bear  on  the 
same  point. 

The  selections  are  grouped  under  twelve  topics,  which  in  turn 
are  arranged  in  four  chapters.  The  chapters  are  entitled  as  follows : 
Scope  of  Commerce  Regulated  by  the  Act;  Duties  of  "Carriers" 
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Under  the  Act;  FtmctkHis  of  the  Intenttte  Commerce  Commianon 
in  the  Enforcement  of  the  Act;  Function  of  Courts  in  the  En- 
forcement of  the  Act  A  topical  analysis  of  this  character  is  un- 
doubtedly of  great  value  to  all  who  will  use  the  book.  The  prac- 
tical value  of  the  selection  would  have  been  increased  by  the  addi- 
tion of  an  index. 

At  the  beginning  of  almost  every  case,  the  editor  has  included 
the  names  of  the  parties  appearing  before  the  tribunal  rendering 
the  decision,  and  of  the  counsel  of  record  for  all  of  the  parties.  One 
report  of  the  Interstate  Commerce  Commission  is  preceded  by  a 
fist  of  parties  and  counsel  extending  over  more  than  a  page.  It 
is  difficult  to  understand  on  what  ground  this  use  of  space  is  justified, 
especially  since  the  book  is  intended  for  students. 

It  is  needless  to  say  the  material  is  up-to-date.  It  is  also  com- 
prehensive. Few  of  the  cases  important  for  their  interpretation  of 
the  law  as  it  now  stands  are  omitted. 

W.  D.  K. 

AETICLES  m  PERIODICALS 

JuuES  OP  Less  than  Twelve  and  Verdicts  by  Mobb  than  a  MAjORrrv  op 
Jury  in  Cases  in  State  Courts  Under  Federal  Statute^     EdUoriaL 
2  (N.  S.)  Va.  L.  Reg.  321. 
The  Administration  op  Justice  in  the  Canal  Zone.     Wm.  K,  Jackson. 

4  Va.  L.  Rev.  1. 
Judicial  Limitations  ApFEcnNC  Venue  op  TltANSiroRY  AcnoNS.    H.  D. 

Mmor.    4  Va.  L.  Rev.  21. 
Is  Telegram  Which  Originates  and  Terminates  at  Points  Witrik  Same 
State,  but  Which  Passes  in  TItansit  Outside  of  that  Statr^  an  In- 
terstate Transaction?    WUUam  Overton  Harris.    4  Va.  L.  Rev.  35. 
The  Eight-Hour  Railway  Wage  Law.    Harry  T.  Smith,    4  Va.  L.  Rev.  83. 
Some  Views  on  the  Rule  op  Stare  Dsasis.    W.  M.  UU.   4  Va.  L.  Rev.  9S, 
Relation  op  Equity  Administbsed  by  Common  Law  Jud(»s  to  Equity 
Administered  by  Chancellor.    W.  S.  Holdsworth.    2S  Yale  L.  Jour.  L 
The  Transper  op  Remainders— Wrrn  More  Particular  Reference  to  the 

Law  op  Mxssourl    Manley  O.  Hudson.    2S  Yale  L.  Jour.  24. 
New  Trial  at  the  Common  Law.    William  Renivick  Riddell    26  Yale  L. 

Jour.  49. 
Methods  op 'Estimating  Depreciaxion  in  the  Valuation  of  Public  Utiu- 

TiEs  FOR  Rate  Making  Purposes.   H.  M.  Wright.   5  Calif.  L.  Rev.  1. 
The  Extralateral  Right— Shall  It  Be  Aboushed?     Wm,  E.  Cotby.    5 

Calif.  L.  Rev.  la 
Inalienable  Rights  op  Property.    Charles  M.  Bufford.,  S  Calif.  I*  Rev.  37, 
Field's  Work  As  a  Lawyer  and  Judge  in  California.    Orrin  K.  McMurray. 

5  Calif.  L.  Rev.  87. 
Field's  Opinions  On  Constitutional  Law.    William  Carey  Jones.    5  Calif. 

L  Rev.  108. 
Lbgislativb  Failure  and  Reform.    David  P.  Barrows.    5  Calil  L.  Rev.  129. 
The  California  Water  Right.    R.  H.  Hess.    5  Calif.  L.  Rev.  142. 
The  Ideal  op  an  Imperial  Constitution.    /.  Berriedale  Keith.    36  Can.  L. 

Times  831. 
SoaoLOGY  AS  A  PREPARATION  FOR  Law.    Frank  Wilson  Blackmar.    23  Case 

and  Comment  443. 
The  Federal  Farm  Loan  Aci^I.  Constitutionauty.    T.  /.,  Walsh.    83 

Cen.  L  Jour.  329. 
Independent  Wrongdoers  Causing  or  Contributing  to  a  Nuisance.    N.^C, 
Collier.   83  Cen.  L.  Jour.  404. 
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By  R.  Allan  Stephens* 

PRK8IDKNT  BOABD  OT  GOVSKNOIB 

ALBEST  D.  BABLT,  MmMmd,  JOHN  T.  VOIGT*  OdcMTiw 

.  RO^BR  SHERMAN,  OdcMTA. 

VICB-PRE8IDENTS  WALTER  M.  PROTINK  TkstarvOte. 
EDGAR  BR0N80N   TOLMAN.   CUawi.        LOGAN  HAT,  BpriacMA 

UBLIE  D.  PmrUOKAmQIL  PMite.  C  M.  CLAT  BUNTAIN.  1 

PREDEBICK  A.  BROWN,  CUe»9^  GEORGE  H.  WILSON.  Qjiimw. 


R.  iOiLAN  BTEPHENg, 


FBANELIN  L.  VELDBl  PMkta. 

ILLINOIS  IN  THE  AMERICAN  BAR  ASSOCIATION 

The  American  Bar  Association  at  its  last  annual  meeting  pro- 
vided that  the  president  of  each  state  bar  association,  recognized 
by  the  American  Bar  Association  and  which  accepted  such  provi- 
sion, should  become  a  member  ex-offido  of  the  general  coundL 
The  Illinois  State  Bar  Assodation  accepted  such  provision  of  the 
American  Bar  Association  and  President  Early  attended  the  first 
meeting  of  the  coimdl  as  representative  of  the  Illinois  State  Bar 
Association  at  Philaddi^iia  January  6,  1917.  Up  until  December  1, 
1916,  the  state  bar  associations  of  District  of  Columbia,  Indiana, 
Massachusetts,  Minnesota,  Missouri,  Rhode  Island,  and  Illinois 
were  the  only  organizations  which  had  accepted  the  provisions  of 
the  legislation.  The  legislation  also  provided  that  the  secretaries 
of  such  state  bar  associations  should  become  members  cx-offido  of 
the  local  council  for  such  states.  *^ 


FOURTH  SUPREME  JUDICIAL  DISTRICT  MEETING 
The  meeting  for  the  purpose  of  organizing  the  federation  of 
local  bar  associations  for  the  fourth  supreme  judicial  district  was 
hdd  in  the  circuit  court  room  at  Monmouth  on  December  16,  1916. 
While  there  was  a  good  attendance  of  lawyers,  owing  to  the  poor 
transportation  fadlities  only  five  counties  were  able  to  be  repre- 
sented. However,  the  organization  was  perfected,  and  Judge 
Lynum  McCarl  of  Quincy  was  elected  president;  G.  W.  Nelson, 
Esq.,  of  Petersburg,  vice-president;  Jesse  Heylin,  Esq.,  of  Canton, 

1.    Assodate  Editor  of  Ilunois  L^w  Review  and  Secretary  of  Illinois 
State  Bar  Association. 
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secretary ;  Earl  P.  Fields,  Esq.,  of  Monmouth,  treasurer ;  and  O.  W. 
O'Hara  of  Carthage  as  member  of  the  executive  committee.  Presi- 
dent Albert  D.  Early,  Messrs.  Voigt  and  Wilson  of  the  board  of 
governors,  and  R.  Allan  Stephens,  secretary  of  the  State  Bar  Asso- 
ciation, were  present.  The  proposed  law  prohibiting  corporaticms 
from  assuming  to  practice  law  was  presented  by  Mr.  Voigt,  and 
after  a  thorough  discussion  the  federation  went  on  record  as  being 
in  favor  of  the  proposed  legislation. 

The  question  of  the  abolition  of  the  rule  in  Shelley's  Case  was 
considered,  and  on  vote  it  was  unanimously  decided  to  recommend 
to  the  members  of  the  legislature  for  the  fourth  district  that  an  act 
abolishing  such  rule  be  passed.  A  similar  resolution  had  been 
previously  passed  by  the  federation  of  local  bar  associations  for  the 
second  district;  and  wherever  the  matter  has  been  discussed  among 
the  practicing  attorneys  of  the  state,  they  seem  to  agree  that  there 
is  no  real  reason  for  its  continuance  as  the  law  in  this  state.  The 
acceleration  of  contingfent  remainders  has  met  a  like  fate  in  all  of 
the  discussions. 

Among  the  other  amendments  to  our  present  laws  suggested 
and  approved  by  the  federation  were  the  following:  Changing  the 
time  of  sales  of  real  estate  until  after  the  expiration  of  the  time  of 
redemption ;  making  summons  in  common  law  suits  returnable  after 
a  certain  number  of  days  instead  of  at  a  term  of  court;  legalizing 
the  administration  of  estates  where  guardians  ad  litem  have  not 
been  appointed ;  and  permitting  non-resident  heirs  to  nominate  ad- 
ministrators. 

It  was  decided  to  make  the  meetings  of  the  federations  annual 
affairs  and  the  officers  were  directed  to  carry  out  the  plans  of  the 
association. 


FIFTH  SUPREME  JUDICIAL  DISTRICT  MEETING 
The  officers  of  the  Illinois  State  Bar  Association  experienced 
a  new  sensation  at  the  meeting  of  the  local  bar  associations  of  the 
fifth  supreme  judicial  district  held  at  Peoria,  January  13.  It  has 
been  customary  for  the  members  of  the  legislature  to  pay  little 
respect  to  the  recommendations  of  the  State  Bar  Association.  How- 
ever when  the  lawyers  of  the  local  bar  associations  met  at  Peoria, 
one  of  the  leaders  of  the  legislature  attended  and  informed  the 
officers  that  as  he  considered  the  local  association  the  representative 
of  the  lawyers,  he  would  be  glad  to  follow  any  recommendations  they 
might  make  as  to  matters  coming  up  before  the  legislature. 


Digitized  by 


Google 


ILLINOIS  STATE  BAR  ASSOCIATION  NOTES  SIS 

When  the  roll  was  called  it  was  found  that  six  of  the  ten 
county  bar  associations  in  that  district  had  delegates  present. 
President  Chester  M.  Turner  of  the  federation  presided  and  with 
such  men  as  Judge  Wead  of  Peoria,  Judge  Puterbaugh  of  Peoria, 
Judge  Thompson  of  Galesburg,  Judge  Lardin  of  Ottawa,  and  M.  J. 
Daugherty  of  Galesburg  taking  part  in  the  discussions,  the  meeting 
was  one  of  the  most  profitable  held  under  the  auspices  of  the  State 
Association. 

As  result  of  the  discussions  the  federation  went  on  record  as 
being  in  favor  of  amending  the  present  statutes  so  as  to  make  a 
summons  returnable  within  a  fixed  number  of  days  instead  of  to 
a  term  of  court,  but  opposed  an  amendment  allowing  a  sununons  to 
be  served  by  other  than  the  sheriflF.  The  federation  also  favored 
the  bill  prohibiting  corporaticms  from  assuming  to  practice  law, 
and  the  proposed  bill  providing  for  sale  of  real  estate  after  the 
equity  of  redemption  has  run.  The  amending  of  the  administration 
act  so  that  a  foreign  heir  can  nominate  an  administrator,  and  the 
bill  amending  the  same  act  to  validate  wills  which  have  been  pro- 
bated without  the  appointment  oU  a  guardian  ad  litem  were 
unanimously  approved.  A  discussion  of  the  abolition  of  the  rule 
in  Shelley's  case  resulted  in  a  vote  of  twenty-four  to  six  in  favor 
of  abolishing  the  rule.  The  proposed  bill  to  prevent  destruction  of 
contingent  remainders  was  approved  by  a  fifteen  to  thirteen  vote. 

An  interesting  discussion  was  had  over  the  recent  ruling  of 
some  of  the  circuit  judges  that  the  last  public  election  notice  in 
chancery  proceedings  made  within  less  than  forty  days  of  the  term 
to  which  the  stmimons  was  returnable  must  be  made  in  the  last 
regular  publication  issued  before  the  term.  The  board  of  governors 
of  the  Illinois  State  Bar  Association  were  requested  to  see  if  the 
uncertainty  resulting  from  such  decisions  cannot  be  cleared  by  a 
legislative  enactment. 

The  attention  of  the  federation  was  also  brought  to  the  fact 
that  the  law  requiring  posting  of  notices  should  be  revised,  as  there 
is  no  further  occasion  for  the  requirement  that  notices  should  be 
posted  in  the  most  public  place  in  the  county,  and  it  was  suggested 
that  an  act  requiring  notices  to  be  posted  at  the  court  house  and 
at  the  premises  involved,  in  addition  to  the  customary  newspaper 
publications,  should  be  sufficient.  As  one  attorney  expressed  it, 
**the  present  law  makes  more  perjury  than  any  other  act  on  our 
statute  books." 

The  following  officers  were  elected  for  the  ensuing  year :  Presi- 
dent, Chester  M.  Turner,  Esq.,  of  Cambridge ;  vice-president,  W.  G. 
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McRoberts,  Esq.,  of  Peoria;  secretary  and  treasurer,  Wallate  W. 
Black,  Esq.,  of  Lacon ;  member  of  state  executive  committee,  Hugh 
E.  Wilson,  Esq.,  of  Peoria;  executive  committee:  Carey  R.  John- 
son, Esq.,  Princeton;  Cornelius  Reardon,  Esq.,  Morris;  R.  C.  Morse, 
Esq.,  Kewanee;  M.  J.  Daugherty,  Esq.,  Galesburg;  A.  T.  Lardin, 
Esq.,  Ottawa;  Jay  H.  Magoon,  Esq.,  Lacon;  £.  Bentley  Hamilton, 
Esq.^  Peoria;  James  E.  Taylor,  Esq.,  Hennepin;  J.  H.  Rennick, 
Esq.,  Toulon;  W.  H.  Foster,  Esq.,  Eureka. 
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THE  SPIRIT  OF  CODE  PLEADING 

By  George  P.  Costigan,  Jr.* 

We  have  had  codes  of  procedure  for  many  years,  but  it  is  only 
recently  that  we  have  paused  to  consider  intelligently  their  work- 
ing and  their  reformation.  Much  ia  the  way  of  improvement  has 
been  suggested,  yet  at  the  same  time  no  specific  program  that  com- 
mends itself  unreservedly  to  all  of  us  has  been  produced.  Perhaps 
after  all  it  is  not  the  gun  that  is  indiicient  but  the  man  behind  the 
gun.  Perhaps  it  is  not  the  cpde  that  is  at  fault,  but  instead,  it  is 
the  mishandling  of  it,,  the  ineiiicient  manipulation  and  application 
of  it,  that  is  to  blame  for  what  annoys  us  about  its  working.  Let 
us  pause,  then,  to  consider  just  what  changes  in  pleading  the  code 
was  intended  to  accomplish,  just  to  what  extent  and  why  it  failed, 
if  it  did  fail,  to  accomplish  its  aim,  and  just  how  lawyers  and  judges 
may  proceed  to  make  the  spirit  of  code  pleading  animate  its  embodi- 
ment 

At  the  very  start  the  writer  may,  perhaps,  set  the  subject  in 
its  proper  light  by  quoting  two  remarks. 

The  first  was  made  by  a  Denver  lawyer,  now  deceased,  to  a 
brother  lawyer,  who  told  it  to  the  writer.  It  was  a  remark  made 
just  after  Colorado  had  given  up  the  common  law  pleading  system 
by  the  adoption  of  the  code  system  and  when  so  many  of  the 
lawyers  who  had  grown  up  under  the  old  system  were  feeling  that 
the  law  had  been  shaken  to  its  foundations.  The  remark  was  in 
reply  to  an  inquiry  as  to  the  course  which  the  Denver  lawyer  would 
take  in  drafting  his  first  complaint  under  the  code.  His  statement 
was:  "I  shall  just  have  my  client  write  a  letter  to  the  judge  and 
shall  file  that  as  the  complaint."  This  remark,  which  to  the  lawyer 
who  uttered  it  seemed  to  carry  on  its  face  the  conclusive  proof  of 
the  utter  degradation  and  imbecility  of  the  new  system  of  procedure, 
has  always  seemed  to  the  writer  to  be  an  intuitive  appreciation  of 
the  real  spirit  of  the  code.    Had  the  courts  but  realized  that  the 

I.    Professor  of  Law  in  Nortiiwcstcrn  University. 
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plaintiff's  complaint  was  in  effect  a  letter  to  die  judge  and  to  the 
opposite  party  designed  to  set  out  the  plaintiff's  grievance  sufficiently 
for  the  judge  and  the  opposite!  party  to  grasp  the  nature  of  that 
grievance  and  for  the  opposite  party  to  set  out  in  his  explanatory 
letter  to  the  judge  his  denial  or  justification  of  his  acts,  how  much 
of  technicality  would  have  been  avoided! 

The  other  remark  was  quoted  by  Mr.  Justice  Stephen  in  an 
article  in  the  Law  Quarterly  Review.    He  said : 

''The  late  Lord  Wensleydale,  while  pitying  the  hard  lot  of  a  man  who 
was  ruined  because  his  pleader  had  supposed  his  remedy  to  be  trespass 
instead  of  case,  added :  'No  doubt  it  is  hard  on  him.  The  declaration  oofl^ 
to  have  been  in  case.  If  it  had  been,  he  would  have  won ;  but  if  the  distinc- 
tion between  trespass  and  case  is  removed,  law,  as  a  science,  is  gone — 
gone.'"« 

That  statement  of  Lord  Wensleydale  seems  very  foreign  to  a 
code  pleader's  ideas,  but  a  little  acquaintance  with  the  code  plead- 
ing cases  shows  that  many  of  the  judges  who  were  entrusted  with 
the  task  of  interpreting  and  applying  the  code  were  under  the  in- 
fluence of  just  such  a  notion.  They  felt  that  to  preserve  the  science 
of  law  they  must  keep  as  much  of  the  old  common  law  pleading  as 
they  could,  and  they  failed  to  interpret  and  apply  the  code  in  its 
essential  spirit.  Fortunately  there  were  some  judges  who  gave 
the  code  a  S3mipathetic  application  and  it  looks  today  as  if  we  are 
all  going  soon  to  unite  to  make  civil  procedure  as  simple  and  as 
sensible  as  the  f  ramers  of  the  code  intended  it  to  be. 

In  order  to  get  some  idea  of  what  should  be  done,  it  is  desirable 
to  determine  just  what  an  application  of  the  code  in  its  true  spirit 
would  accomplish  in  the  way  of  simplifying  and  rationalizing  plead- 
ing. We  start  with  the  proposition  that  the  pleadings  are  the  state- 
ments made  by  the  parties  in  ordef  to  enlighten  each  other  and  the 
court,  or  court  and  jury,  as  to  just  what  question  is  up  for  decision. 
They  are  the  letters  to  the  judge  written  by  both  parties  about  the 
transaction  to  be  investigated.  And  the  first  thing  we  have  to  notice 
is  that,  with  the  exception  of  certain  "special  proceedings,"  such 
as  mandamus,  prohibition,  quo  warranto,  and  habeas  corpus,  which 
require  special  treatment,  all  claims  to  be  investigated  are  g^uped 
by  the  code  in  one  general  form  of  civil  action  with  a  limited  series 
of  pleading  steps,  i.  e.  all  grievances  of  the  plaintiff  are  presented 
in  one  form  of  an  open  letter  to  the  judge,  called  a  complaint  or 
petition,  and  all  admissions,  denials  and  new  allegations  of  the 
defendant  are  presented  in  one  form  of  letter  to  the  judge  called 

2.    1  Law  Quar.  Rev.  1. 
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an  answer,  answer  and  counter-claim,  or  answer  and  cross-com- 
plaint, and^ifjthe  code  calls  for  one,\all  admissions  and  denials  of 
the  plaintiff  to  the  mattel^  m  Qie^efendant's  letter  are  put  in  a 
reply  letter  by  the  plaintiff  called  a  replication  or  reply.  There 
mtay  be  other  letters  to  the  judge  called  demurrers,  which  say  that 
even  if  what  the  other  party  says  is  so,  he  has  no  cause  of  action 
or  has  no  right  to  bring  together  the  different  grievances  which  he 
states,  or  has  no  right  to  complain  about  the  defendant  alone  or 
to  complain  in  one  action  about  the  objecting  defendant  and  some 
other  defendant,  etc  There  may  be  still  other  letters  called  mo- 
tions which  ask  for  various  procedural  orders  and  preliminary 
relief.  This  one  form  of  action  has  various  general  rules  to  govern 
it  regardless  of  the  variety  of  grievances  presented  and  relief  sought 
under  it,  snd  it  was  meant  to  be  as  simple  as  any  all-embracing 
form  of  action  could  be  made.  Whether  a  plaintiff's  cause  of 
action  was  in  tort  or  on  a  contract,  was  legal  or  was  equitable,  or 
whether  he  joined  in  one  "letter"  several  causes  of  action,  he  was  to 
be  given  a  fair  chance  to  get  to  trial  on  the  merits,  if  on  the  face 
of  his  letter  he  appeared  to  havtf\ai  cause  of  action,  and  the  ques- 
tion of  pleading  was  to  trouble  him  only  to  the  extent  that  he  must 
state  real  g^evances  plainly  and  concisely,  that  he  must  join  in  die 
action  everybody  who  should  be  joined  ioT  the  case  to  be  tried  satis- 
factorily on  its  merits,  that  he  must  join  only  those  whose  interest 
in  the  controversy  made  it  proper  to  join  them,  and  that  he  must 
unite  in  one  letter  to  the  jud^  only  those  grievances  which  the 
code  allowed  to  be  considered  together.  If  he  stated  a  grievance 
which  on  its  face  was  a  sound  grievance,  then  he  was  to  be  entitled 
to  a  trial  on  that  grievance  no  matter  whether  he  was  fully  advised 
as  to  the  proper  relief  he  was  entitled  to  and  asked  for  that  relief) 
or  not.  The  defendant  was  to  be  given  similar  liberal  treatment 
Law  and  equity  were  to  be  administered  by  one  court  and  in  the 
one  action,  and  the  unessential  mistakes  of  the  pleaders  were  to  be 
ignored.  Pleading  decisions  were  to  be  "good-natured  decisions," 
and  justice  administered  without  unnecessary  technicality  was  to 
be  the  immediate  result  Such  was  the  ptupose  sought  to  be  served 
by  the  code.' 

S,  It  is  clearly  settled  that  The  new  system  has  not  produced,  and  w^ 
not  intended  to  produce,  any  alteration  of,  nor  direct  effect  upon,  the  primary 
rights,  duties  and  liabilities  of  persons  created  by  either  department  of  the 
municipal  law.  Whatever  may  have  been  the  nature  or  extent  of  these 
primary  rights  and  duties,  from  whatever  causes,  facts,  acts,  or  omissions 
they  took  their  rise,  whether  they  were  denominated  legal  or  equitable,  they 
remain  exactly  the  same  as  before.    The  codes  do  not  assume  to  abolish  the 
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Now  why  has  code  procedure,  which  started  on  its  way  with 
such  lofty  purposes,  failed  of  its  high  aim?  One  reason  for  that 
failure  is  that  the  looked  for  good-natured  decisions  were  often 
ill-natured,  'because  lawyers  and  judges  trained  under  the  comnuMi 
law  system  were  so  hostile  to  the  new  procedure  that  they  either 
deliberately  misapplied  it  or  else  from  want  of  sympathy  failed  to 
understand  it 

Take  for  instance,  the  questions  (I)  whether  under  the  one 
form  of  civil  action  a  plaintiff  who  has  alleged  facts  constituting 
one  cause  of  action  can  so  amend  his  complaint  as  to  allege  another 
and  different  cause  of  action  and  abandon  the  first  stated  cause; 
and  (2)  whether  under  that  one  form  of  action,  a  plaintiff  who  has 
set  out  facts  which  if  true  clearly  constitute  a  cause  of  action  at  law, 
and  who  has  asked  only  equitable  relief,  or  which  constitute  a 
cause  of  action  for  relief  in  equity  and  who  has  asked  only  legal 
relief,  or  which  constitute  a  cause  of  action  entitling  plaintiff  both 
to  legal  and  equitable  relief  or  to  either  that  he  asks,  and  who  has 
asked  in  the  complaint  for  a  different  relief  from  the  one  to  which 
the  facts  proven  at  the  trial  show  him  to  be  entitled,  can  have  that 
relief  which,  if  he  had  asked  for  it,  he  could  have  had.  Question 
(1)  is  a  question  of  the  flexibility  and  adaptability  of  the  erne  form 
of  civil  action  and  directs  our  attention  to  the  whole  problem  of 
amendability  of  complaints.  Question  (2),  on  the  other  hand,  is 
a  question  of  the  inherent  power  of  the  court  to  give  appropriate 
relief  when,  through  the  plaintiff's  fault  or  his  attorney's  fault,  he 
has  misapprehended  the  relief  to  which  he  is  entitled  and  therefore 
has  failed  to  ask  for  it 

The  whole  question  of  amendments  has  been  made  unneces- 
sarily complicated.  The  spirit  of  the  code  is  clearly  to  encourage 
the  parties,  once  they  are  in  court,  to  settle  all  controversies  which 
seem  properly  triable  in  the  one  action  and  which,  under  the  code, 
may  be  united  in  one  complaint  or  be  brought  in  by  cotmter-claim 
or  cross-complaint  Accordingly  it  would  seem  to  be  clear  that 
the  spirit  of  the  code  requires  that  permission  for  the  amendment 

distinctions  between  iaw'  and  'equity*  regarded  as  two  complementary  de- 
partments of  the  municipal  law;  not  a  clause  is  to  be  found  which  suggests 
such  a  revolution  in  the  essential  nature  of  the  jurisprudence  which  we  have 
inherited  from  England.  The  principles  by  which  die  courts  determine  the 
primary  rights  and  duties  of  litigants  remain  unaltered;  upon  the  acts  or 
omissions  which  were  the  occasion  of  a  right  called  equitable,  the  same  rifl^ 
is  still  based,  and  is  still  properly  termed  equitable ;  from  thcL  acts  or  omis* 
sions  which  were  the  occasions  of  a  right  called  legal  the  same  right  still 
arises,  and  is  still  with  propriety  termed  legal" :  Pomeroy^s  ''Code  Remedies" 
(4  ed.)  i  8. 
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of  a  complaint  be  given  to  a  plaintiff  who  has  sued  on  one  cause 
of  action  and  who  wants  to  amend  to  join  one  or  more  other  causes 
of  action  of  a  nature  which,  under  the  union  of  causes  of  action 
sections  of  the  code,  he  could  have  joined  in  the  complaint  at  the 
start  or  which  would  have  been  joinable  had  they  existed  then  and 
which,  since  they  originated  later,  are  now  being  offered  in  a  sup- 
plemental as  well  as  amended  pleading.  Not  only  so,  but  the  spirit 
of  the  code  would  also  seem  to  sanction  a  still  later  amendment 
whereby  the  original  cause  of  action  should  be  dropped  and  new 
causes  should  be  added  by  the  amended  or  amended  and  sup- 
plemental complaint,  if  all  the  latter  causes  are  properly  joined  in 
one  complaint  and  remain  the  only  ones  to  be  tried.  And  if  the 
spirit  of  the  code  sanctions  that,  it  seems  only  a  reasonable  con- 
clusion that  the  same  spirit  of  the  code  would  approve  the  sub- 
stitution by  amendment,  or  even  by  amended  and  supplemental 
pleading,  of  any  cause  of  action  in  the  place  of  the  one  on  which 
the  suit  was  based,  whether  it  could  have  been  joined  with  the 
original  cause  of  action  or  not.  Since,  by  hypothesis,  the  old  cause 
of  action  is  to  be  abandoned,  there  is  no  reason  why  the  new  one 
to  be  substituted  for  it  should  be  one  which  could  have  been  joined 
with  it  in  one  complaint.  The  spirit  of  the  code  clearly  requires 
that  when  parties  are  in  court  and  either  one  has  a  cause  of  action 
against  the  other  which  can  be  determined  without  any  violation 
of  the  joinder  of  causes  of  action  and  counter-claim  and  cross-com- 
plaint sections  of  the  code,  or  of  any  of  those  sections,  the  court 
shall  permit  the  party  having  the  grievance  to  present  it  in  the  action 
already  started  rather  than  compel  him  to  go  to  the  useless  delay 
and  expense  of  starting  a  new  action. 

But  when  this  is  said,  it  needs  also  to  be  said  that  a  court  per- 
mitting such  great  freedom  of  amendment  as  is  here  advocated 
must  not  regard  the  resort  to  amendment  to  introduce  new  causes 
of  action  as  a  means  of  depriving  the  opposite  party  of  such  de- 
fenses as  he  would  have  had  if  a  new  action  were  started  on  the 
new  cause  of  action  at  the  time  of  amendment  filed.  The  spirit 
of  the  code  calls  for  liberal  amendment  privileges,  but  it  also  calls 
for  the  full  preservation  of  those  defenses  to  the  newly  introduced 
causes  of  action  which  would  exist  if  amendment  were  denied  and 
a  new  action  were  started  at  the  time  of  the  filing  of  the  amend- 
ment. Such  defenses  as  the  statute  of  limitations  should  not  be 
deemed  obviated  as  to  new  causes  of  action  introduced  by  amend- 
ment just  because  by  long  established  usage  amendments  have 


/ 


Digitized  by 


Google 


522  II  ILUNOIS  LAW  REVIEW 

related  back  to  the  time  of  the  filing  of  the  complaint  or  other  plead- 
ing so  as  to  cut  off  aU  defenses  not  existing  at  that  time.  The  spirit 
of  the  code  is  clearly  against  any  such  technical  judicial  pettifogging, 
for  it  seeks  to  subordinate  questions  of  form  to  questions  of  sub- 
stance— questions  of  procedure  to  questions  of  the  merits  of  the 
case — and  however  otherwise  it  once  was,  it  seems  clear  today  that 
the  defense  of  the  statute  of  limitations  which  exists  to  any  cause 
of  action  ought  not  to  be  deemed  to  be  taken  away  from  any  party 
merely  because  through  a  successful  amendment  of  a  pleading  in 
an  already  started  action,  the  cause  of  action  has  to  be  litigated  in 
that  action  and  it  happens  to  have  been  begun  at  a  time  before  the 
statute  of  limitations  defense  accrued.  Those  courts  which  deny 
the  introduction  of  such  a  new  cause  of  action  by  amendment  be- 
cause to  permit  such  introduction  would  cut  off  the  defense  of  the 
statute  of  limitations  and  those  other  courts  which  permit  the 
amendment  in  order  to  cut  off  such  defense  of  the  statute  fail  to 
appreciate  the  spirit  of  the  code  and  the  right  of  the  legislature  to 
determine  for  the  courts  that  the  statute  of  limitations  is  based  on 
sound  policy.  The  spirit  of  the  code  calls  for  the  liberal  permis- 
sion of  amendments  of  pleadings  so  long  as  such  amendments  are 
sought  in  good  faith,  are  not  actually  unnecessary  and  are  not 
likely  to  complicate  the  action  to  an  tmdesirable  extent,  but  it  also 
demands  that  the  exercise  of  the  right  of  amendment  shall  not 
deprive  any  party  of  any  defense — ^the  statute  of  limitations  or  any 
other — which  he  ought  to  have  preserved  to  him  in  the  order  per- 
mitting amendment.* 

What  has  been  said  about  the  spirit  of  the  code  on  the  ques- 
tion of  amendments  asked  has  its  bearing  on  the  question  of  the 
effect  of  a  pleading  which  does  not  pray  for  that  relief  which  turns 
out,  for  one  reason  or  another,  to  be  the  appropriate  relief.  Even 
if  the  party  does  not  ask  leave  to  amend  his  prayer  so  as  to  ask 

4.  ^  The  question  whether  a  plaintiff  who  has  attempted  to  state  a  cause 
of  action  and  failed,  and  who  gets  permission  to  amend  and  then  for  Ac 
first  time  states  his  cause  of  action,  ought  to  have  the  statute  of  iimitatioAs 
applied  to  his  cause  of  action  as  if  he  had  started  his  action  at  the  time  of 
the  filing  of  the  amended  complaint  is  perhaps  technically  troublesome,  but 
from  the  point  of  view  of  the  spirit  of  the  code  seems  readily  soluble.  The 
defense  of  the  statute  of  limitations  is  the  defense  that  too  old  causes  are 
sought  to  be  liti^srated  and  that  it  is  sound  public  policy  to  let  the  dead  past 
bury  its  dead.  But  a  cause  which  a  party  starts  to  litigate  before  it  is  too 
old,  and  which  he  states  sufficiently  for  the  opposite  party  to  recognize  though 
not  sufficiently  to  meet  the  code  requirement  about  a  plain  and  concise  state- 
ment of  the  facts  constituting  the  cause  of  action,  is  not  one  that  comes 
fairly  within  the  statute  of  limitations  even  though  the  first  amended  com- 
plaint stating  the  cause  property  is  filed  after  the  statute  would  have  run  if 
that  amended  complaint  filing  had  been  the  starting  of  the  action. 
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for  that  relief,  the  amendment  question  is  there  because  the  Ques- 
tion is  really  whether  the  court  ought  not  to  deem  the  prayer 
amended  to  ask  for  that  relief.  It  would  have  conduced  to  a  sound 
determination  of  the  vexed  question  of  defective  prayers  to  plead- 
ings under  the  code  if  the  question  had  been  treated  as  a  phase  of 
the  amendment  question;  for  then  the  court  could  easily  have 
adopted  the  sensible  nile  that  the  prayer  must  actually  be  amended 
on  such  terms  as  shguld  be  just  whenever  the  opposite  party  was 
misled  in  the  preparation  of  his  case,  and  should  be  deemed 
amended  when  the  opposite  party  was  not  thus  misled.  We  should 
not  then  have  had  the  courts  going  astray  on  the  theory  of  the 
case  doctrine,  i.  e.,  the  view  that  if  the  plaintiff  frames  his  complaint 
on  the  theory  that  his  cause  of  action  is  in  contract  when  it  is  in 
tort,  or  vice  versa,  or  that  it  is  legal  relief  that  he  is  entitled  to 
when  in  fact  it  is  equitable,  or  vice  versa,  then  he  must  win  or  lose 
on  that  theory  alone.  The  theory  of  the  case  courts  would  have 
seen,  as  at  last  they  are  coming  to  do,  that  the  plaintiff's  theory  of 
his  case  is  of  importance  merely  in  so  far  as  he  has  made  the 
defendant  believe  that  only  those  matters  which  go  to  establish  the 
cause  which  plaintiff  thinks  he  has  will  be  gone  into  at  the  trial, 
and  in  consequence  has  induced  the  defendant  to  come  to  trial  with- 
out all  the  evidence  which  he  would  be  entitled  to  put  in  under  the 
theory  of  plaintiff's  cause  of  action  which  plaintiff  finally  relies  on 
in  abandonment  of  plaintiff's  first  theory,  or  in  so  far  as  the  plain- 
tiff's original  theory  of  the  case  has  precluded  the  defendant  from  1  ^ 
claiming  that  trial  to  the  court  alooe  or  that  jury  trial  to  which,  on  I 
the  new  theory  on  which  at  last  plaintiff  seeks  relief,  the  defendant 
is  entitled.  In  other  words,  it  is  actual  and  justifiable  surprise  on 
the  part  of  the  defendant  as  to  the  evidence  needed  or  as  to  jury 
trial  being  demandable — or  something  else  in  the  nature  of  estoppel — 
and  not  any  conclusive  election  on  the  part  of  plaintiff,  at  the  start, 
of  a  particular  theory  of  his  case  to  the  exclusion  of  other  theories, 
which  should  be  the  only  impediment  to  the  granting  by  the  court 
of  the  very  relief  and  the  full  relief  to  which  the  plaintiff  would 
be  entitled  if  he  had  adopted  at  the  start  the  right  theory  of  his 
case  and  had  prayed  for  the  relief  which  the  court  ascertains  that 
he  would  be  entitled  to  if  he  had  prayed  for  it.  When  a  plaintiff 
has  set  forth  in  his  complaint  facts  which  on  some  theory  of  his 
case  entitle  him  to  some  relief,  legal  or  equitable  or  both,  and 
furnishes  or,  if  allowed,  will  furnish  evidence  to  substantiate  the 
allegations  of  his  complaint,  his  action  should  not  fail  because  he 
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has  mistakenly  supposed  himself  entitled  to,  and  has  prayed  for, 
relief  which  he  cannot  have  and  has  failed  to  pr^y  for  the  relief 
to  which  he  is  entitled ;  for  even  though  the  defendant  is  surprised, 
that  surprise  only  entitles  him  to  force  an  amendment  and  a  con- 
tinuance, or  a  continuance  alone,  or  to  have  an  order  made  for  the 
case  to  be  tried  with  or  without  a  jury  as  the  new  theory  and  the 
defendant's  election  make  necessary. 

Indeed,  for  that  matter,  it  ought  to  be  held  that  even  if  plain- 
tiff attaches  no  prayer  to  his  complaint  the  cottrt  will  give  him,  at 
least  as  against  a  defendant  who  does  not  default  but  appears  and 
litigates,  the  relief  to  which  plaintiff  shows  himself  to  be  entitled, 
and  as  to  the  awarding  of  which  the  defendant's  only  surprise  is 
that  the  court  or  jury  finds  the  issues  of  fact  in  favor  of  the  plain- 
tiff.** There  are  few  code  pleaders  so  careless  as  to  draw  a  com- 
plaint without  any  prayer  in  it,  but  occasionally  one  such  is  found. 
1  At  least  one  court  has  allowed  a  plaintiff  appropriate  relief  although 
mis  complaint  contained  no  prayer  and  an  application  to  amend  by 
^  inserting  a  prayer  was  not  made,®  and  the  soundness  of  that  con- 
Iclusion  would  seem  to  be  evident  from  a  consideration  of  those 
cases  which  say  that  "a  prayer  for  general  relief"  is  a  sufficient 
prayer.  Under  the  code,  a  prayer  for  general  relief  is  made  in 
one  of  two  forms.  The  plaintiff  may  state  simply  that  "the  plaintiff 
prays  for  general  relief"  or  he  may  state  that  he  prays  "for  such 
relief  as  is  just  and  equitable."  Usually  the  general  prayer  is 
tacked  on  to  the  specific  prayer  and  is  "for  such  other  and  further 
relief  as  is  just  and  equitable."  Now  what  does  such  a  prayer 
amount  to  ?  It  is  simply  a  statement  that  plaintiff  prays  ion  that  to 
which  the  court  thinks  him  entitled.  But  surely  the  common  sense 
way  of  regarding  any  complaint— this  letter  to  the  judge  outlining 
grievances  that  we  call  a  complaint — is  that  it  is  a  request  for  any 
relief  to  which  the  court  shall  find  the  plaintiff  to  be  justly  entitled. 
The  very  filing  of  the  complaint  is  the  making  of  a  general  prayer 
and  if  such  a  prayer  is  not  expressly  inserted  in  the  complaint,  the 
court  should  read  one  into  it  and  should  proceed  in  the  same  way 
that  it  would  if  a  general  prayer  were  there.  If  a  general  prayer 
will  justify,  as  in  some  jurisdictions  it  is  deemed  to  do,  the  award- 
ing of  any  appropriate  relief  which  the  plaintiff  has  not  expressly 
prayed  for,  the  mere  filing  of  the  complaint  without  any  express 

5.  Some  codes  provide  that  if  the  defendant  docs  not  answer  the  court 
can  grant  on  default  no  relief  in  excess  of  the  relief  demanded  in  plaintiff's 
complaint 

6.  Sannoner  v.  Jacobson  &  Co,,  47  Ark.  31,  14  S.  W.  458. 
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prayer  should  be  held  to  justify  the  same  action.  By  that  it  is 
not  meant  that  a  lawyer  should  draw  his  complaints  without  prayers 
both  specific  and  general,  for  he  should  not.  Full  specific  prayers 
will  make  it  clear  that  the  court  was  asked  to  grant  the  specific 
relief  the  granting  or  the  denial  of  which  is  relied  on  as  error — 
it  is  of  course  not  error  for  a  court  to  fail  to"  give  specific  relief 
not  prayed  for  where  there  is  nothing  to  show  that  the  court  was 
asked  to  grant  it — will  entitle  the  plaintiff  to  the  proper  reliief  if 
defendant  defaults,  and  besides  will  obviate  any  claim  on  the  part 
of  the  defendant  who  ddes  not  default  that  he  was  not  fully  apprised 
of  the  matters  to  be  tried.  But  it  is  meant  that  the  effect  of  the 
absence  of  a  prayer  or  of  an  insufficient  prayer  should  not  be  made 
more  severe  than  common  sense  will  approve. 

But  the  subject  of  prayers  in  complaints  cannot  be  dismissed 
without  a  consideration  of  a  question  of  statutory  construction.  By 
section  81  of  the  New  York  code,  for  instance,  it  is  provided  that 

"The  complaint  must  contain: 

"1.  The  title  of  the  action,  specifying  the  name  of  the  court  in  which 
it  is  brought ;  if  it  is  brought  in  the  Supreme  Court,  the  name  of  the  county, 
which  the  plaintiff  designates  as  the  place  of  trial ;  and  the  names  of  all  the 
parties  to  the  action,  plaintiff  and  defendant. 

"2.  A  plain  and  concise  statement  of  the  facts,  constituting  such  cause 
of  action,  without  unnecessary  repetition. 

''3.  A  demand  of  the  judgment  to  which  the  plaintiff  supposes  himself 
entitled." 

What  is  the  effect  of  the  words  "must  contain"  so  far  as  the 
demand  for  judgment  is  concerned?  Does  the  court  have  to  treat 
the  insertion  of  a  demand  for  judgment  as  a  mandatory  code  require- 
ment or  may  "must"  be  construed  to  mean  "may"  or  "should"  so 
as  to  make  the  provision  directory?  The  word  "must"  in  various 
statutes  has  on  occasion  been  deemed  to  mean  "may"  or  "shoul4" 
and  it  should  be  deemed  to  mean  that  here.  In  the  first  place  to 
give  "must"  its  full  inherent  meaning  would  be  to  make  everything 
in  that  provision  jurisdictional,  but  there  'is  probably  no  court  in  a 
code  state  that  would  be  willing  to  say  today  that  a  complaint 
which  misstates  the  name  of  the  court,  or  the  name  of  the  county 
to  serve  as  the  place  of  trial,  or  the  name  of  some  party,  is  so 
defective  that  the  court  has  ho  jurisdiction  and  hence  cannot  per- 
mit the  misstatement  to  be  cured  by  amendment.^    The  same  thing 

7.    Jordan  v.  Broivn,  71  la.  421,  32  N.  W.  450,  which  held  that  the  en- 
titling of  the  cause  in  the  wrong  court  was  a  jurisdictional  defect  making  \t/^ 
the  decree  of  foreclosure  in  the  suit  void  is  clearly  absurd,  and  would  douW-  U 
less  not  be  followed  even  in  Iowa  today.    Rosewater  v.  Horton,  4  Neb.  Unoff . 
205,  93  N.  W.  681. 
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is  true  as  to  the  statement  of  the  facts  constituting  a  cause  of 
action.  The  original  statement  may  not  disclose  a  cause  of  action, 
but  the  court  nevertheless  acquires  jurisdiction  and  the  plaintiff, 
by  amendment,  can  cure  the  defect  At  the  most,  then,  the  words 
''must  contain"  mean  necessarily  only  that  these  things  must  be  in 
the  complaint  before  the  court  can  be  in  error  in  refusing  to  enter 
a  judgment  on  it.  They  do  not  go  to  the  effect  of  a  judgment 
entered  in  the  absence  of  these  things,  or  of  some  of  them,  in  the 
complaint,  and,  accordingly,  the  effect  of  such  a  judgment  must  be 
determined  on  other  grounds.  If,  for  instance  the  requirement  that 
the  plaintiff  shall  state  the  facts  constituting  his  cause  of  action  in 
his  complaint  is  so  important  that  the  absence  of  such  a  statement 
leaves  the  judgment  rendered  in  his  favor  on  his  defective  state- 
ment subject  to  attack  at  any  time,  that  is  not  because  of  the  code 
provision  quoted  above;  for  no  court  has  held  or  would  be  willing 
to  hold  that  a  judgment  rendered  on  a  complaint  containing  a  full 
statement  of  the  facts  was  void  because  of  the  fact  that  the  state- 
ment of  facts  was  not  plain  and  concise  and  without  unnecessary 
repetition,  and  yet  these  things  "must"  be  true  of  a  complaint  for 
the  complaint  to  comply  with  this  code  provision.  Under  the  code 
provision  quoted  above,  and  on  which  those  who  insist  on  the  nec- 
essity of  a  specific  and  comprehensive  prayer  rely,  the  -court  is  free 
to  give  that  effect  to  the  absence  of  a  prayer,  or  to  one  defectively 
worded,  which  justice  demands,  and  justice  demands  that  where 
the  defendant  is  not  reasonably  and  actually  misled  by  the  wording 
of  plaintiff's  complaint,  including  the  pnlyer,  the  usual  code  pro- 
vision shall  apply  that  the  court  may  grant  any  relief  consistent 
with  the  case  made  by  the  complaint  and  embraced  within  the  issue' 
and  that  the  court  shall  be  bound  by  the  duty  occasionally  enjoined 
by  statute,  "to  disregard  any  error  or  defect  in  the  proceedings 
which  does  not  affect  the  substantial  rights  of  the  adverse  party."* 
The  question  of  the  need  of  a  prayer  may  'be  answered  adversely 
to  the  need  and  yet  the  action  of  a  trial  court  in  compelling  the 
insertion  of  a  prayer  or  the  amendment  of  a  defective  prayer  be 
often  regarded  as  correct.  A  trial  court  may  well  insist  that 
lawyers  shall  conform  to  good  practice,  or  even  the  best  practice, 
so  long  as  that  insistence  does  not  come  so  late  that  it  is  an  abuse 
of  discretion  to  penalize  the  plaintiff  at  that  stage  of  the  case.  When 
the  complaint  contains  no  prayer  or  an  inadequate  one,  and  the 

8.  Bliss,  "Code  Pleading,"  J  160. 

9.  Sannoner  v.  Jacobson  &  Co.,  47  Ark.  31,  14  S.  W.  458. 
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'  defendant  is  a  genuine  seeker  after  Ught  as  to  the  case  he  has  to 
meet,  the  court,  if  seasonably  applied  to,  may  properly  require  the 
plaintiff  to  furnish  a  sufficient  prayer/^  but  at  or  after  a  trial  of 
issues  which  the  defendant  came  to  litigate  it  is  too  late  for  the  court 
to  insist  properly  on  some  amendments,  instantaneous  or  otherwise, 
which  at  an  earlier  stage  of  the  case,  when  defendant  could  prop- 
erly claim  the  right  to  be  protected  from  possible  surprise,  it  might 
have  required. 

While  prayers  should  be  deemed  amended  when  that  is  just, 
it  must  be  noted  that  in  a  few  jurisdictions  the  courts  after  verdict 
will  not  only  not  let  the  verdict  stand  without  remittitur  if  it  exceeds 
the  amotmt  prayed  for,  but  will  also  refuse  to  permit  the  com- 
plaint to  be  amended  to  pray  for  the  excess  amount  awarded  in 
the  verdict  without  the  granting  of  a  new  trial,  even  though  on  the 
application  for  the  post-verdict  amendment  it  appears  that  the 
amount  for  which  the  verdict  was  rendered  was  not  excessive  on 
the  evidence  and  that  the  defendant  was  not  surprised  at  anything 
except  that  he  lost.^^  It  is  only  fair  to  add  however,  that  in  New 
York,  at  least,  later  cases  are  more  in  accord  with  the  spirit  of  the 
code  in  that  they  allow  the  amendment  without  a  new  trial  if  the 
defendant  does  not  convince  the  court  that  the  lack  of  a  prayer 
for  the  amount  sought  to  be  inserted  by  amendment  misled  him  in 
his  preparaticm  for  trial.^' 

But  it  is  not  only  on  the  question  of  amendments  and  on  the 
question  of  the  effect  of  an  inadequate  prayer  for  relief  that  the 
spirit  of  the  code  has  been  violated  by  code  state  courts.  There 
is  every  reason  to  quarrel  with  many  of  the  decisions  as  to  when  a 
complaint  contains  or  does  not  contain  a  plain  and  concise  state- 
ment of  the  facts  constituting  each  cause  of  action  without  unnec- 
essary repetition. 

The  first  quarrel  must  be  witfi  those  courts  that  insist  with 
great  particularity  on  allegations  which  the  judges  and  the  defend- 
ant know  are  tneant  to  be  made,  and  are  omitted  only  through 

10.  Whether  the  defendant  may  move  to  have  the  complaint  made  more 
definite  and  certain  bv  the  inclusion  of  a  prayer  may  be  a  matter  of  doubt 
(see  The  /.  P,  /.  Steberling  Co.  v.  Dufardin,  38  la.  403,  where  the  code 
provision  was  so  worded  that  the  court  deemed  that  such  a  motion  would 
lie  only  where  allegations  of  fact  were  too  general  or  indefinite  or  uncer- 
tain), but  a  motion  to  strike  the  complaint  from  the  files  for  lack  of  the 
demand  of  judgment  required  by  the  code  would  certainly  seem  to  be  proper 
practice. 

11.  Pharis  v.  Gee,  31  Hun.  443;  Pirst  National  Bank  of  Custer  City  v. 
Calkins,  16  So.  Dak.  445,. 93  N.  W.  646. 

12.  Prank furter  v.  Home  Ins.  Co.,  25  N.  Y.  Supp.  81 ;  Arrigo  v,  Caialano, 
27  N.  Y.  Supp.  995. 
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ignorance  or  carelessness.  Perhaps  as  clear  an  instance  as  any  of 
such  an  omission  is  the  failure  of  a  plaintiff  who  sues  for  breach 
of  contract  to  allege  the  only  kind  of  a  breach  possible.  In  a  Texas 
case,  for  instance,  plaintiff  sued  for  specific  performance  of  a 
bond  for  title  to  two  hundred  and  twenty  acres  of  land  to  be 
selected  out  of  a  larger  piece,  alleging  that  defendant  owned  only 
two  hundred  and  twenty-five  acres  in  all,  and  that  plaintiff  was 
entitled  to  a  decree  divesting  the  defendant  of  all  title  in  two 
hundred  and  twenty  of  the  two  hundred  and  twenty-five  acres,  but 
failed  to  allege  a  breach  of  the  condition  of  the  bond.  Because  of 
that  failure  a  demurrer  to  the  complaint  was  sustained.**  No 
doubt  the  first  impression  of  every  code  state  lawyer  and  judge 
would  be  in  favor  of  that  decision,  but,  after  all,  is  it  sound  ?  What 
was  lacking  from  that  letter  to  the  judge  that  any  judge  or  any 
defendant  who  was  not  a  stickler  for  mere  form  could  require? 
To  be  sure,  the  breach  of  a  contract  or  of  the  conditions  of  a  bond 
must  actually  or  inferentially  be  alleged  for  the  court  to  be  able 
to  see  that  plaintiff  may  have  a  grievance,  but  should  not  the  court 
give  the  plaintiff  credit  for  some  intelligence  and  treat  the  very 
presentation  of  the  letter  to  the  judge — the  filing  of  the  complaint 
in  the  court — as  a  statement  that  the  conditions  of  the  bond  sued 
on  have- been  broken?  Even  where  there  are  several  possible 
breaches,  why  riot  treat  the  complaint  as  inferentially  alleging  at 
least  one  of  them  and  let  a  defendant  who  is  in  doubt  as  to  the 
breach  to  be  relied  on  ascertain  what  that  breach  is  by  calling  for 
a  bill  of  particulars  or  by  filing  a  motion  to  have  the  complaint 
itself  made  more  definite  and  certain?  The  good  sense  back  of  the 
code  provision  that  a  plaintiff  may  allege  generally  the  perform- 
ance of  all  conditions  by  himself  to  be  performed  would  surely  be 
back  of  a  holding  that  in  suing  on  a  sealed  or  unsealed  contract  the 
plaintiff  necessarily  asserts,  even  though  the  assertion  is  not  found 
in  express  language  in  the  complaint,  that  the  defendant  has  failed 
to  live  up  to  his  obligations  under  the  bond  or  contract.  In  the 
past  the  code  state  courts  have  laid  too  much  stress  on  the  letter 
of  code  pleading  provisions  and  allowed  too  little  play  for  its 
spirit.** 

13.  Holman  v.  Criswell  13  Tex.  38. 

14.  Take  such  a  case  as  Hamilton  v.  Mclndoo,  81  Minn.  324.  84  N.  W. 
118.  The  plaintiflF,  an  administrator,  in  suing:  on  a  judRfment  due  to  his 
intestate  alleged  that  plaintiff  was  duly  appointed  administrator  de  bonix  non 
and  had  qualified  as  such,  but  the  complaint  was  held  to  state  insufficient 
facts  because  he  did  not  name  the  original  administrator,  the  reason  why  he 
ceased  to  act,  the  name  of  the  court  appointing  plaintiff  and  the  term  at 
which  letters  were  granted. 
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But  the  failure  of  the  court  to  draw  sensible  inferences  from 
statements  in  pleadings  is  not  confined  to  pontract  cases.  In  Mc- 
Elwaine-Richards  Co.  v.  Wall,^^  the  plaintiff  alleged  that  he  was 
employed  as  a  common  laborer  to  work  on  defendant's  building; 
that  plaintiff  did  not  know  that  a  certain  plate  or  chord  constituting 
a  part  of  the  building  was  in  an  unsafe  condition,  but  the  defend- 
ant and  the  superintendent  did  know  that  it  was;  that  the  super- 
intendent ordered  the  plaintiff  to  climb  on  the  plate  or  chord  and 
throw  down  some  planks  or  boards;  that  plaintiff  obeyed  and  the 
plate  or  chord  without  warning  turned  and  fell,  throwing  plaintiff 
violently  to  the  grotmd  and  injuring  him.  The  trial  court  overruled 
'  a  demurrer  filed  on  the  grotmd  of  insufficient  facts  alleged,  but  the 

'  Supreme  Court  reversed  a  judgment  for  the  plaintiff  because  in 

'  its  opinion  the  demurrer  should  have  been  sustained.    The  court, 

without  the  least  notion  of  the 'absurdity  of  its  position,  gravely 
■'  said: 

^  "From  the  two  facts,  as  averred,  that  appellee  did  not  know  that  the 

r  chord  was  unsafe  but  the  appellant  did  know  it  was  unsafe,  the.  ultimate  or 

issuable  fact  that  the  chord  or  plate  in  question  was  unsafe  is  left  to  be 
\  inferred.     The  question  with  which  we  have  to  deal  is  not  one  in  regard 

to  evidence,  but  one  which  relates  to  pleading.    While  a  court  in  dealing  with 
^  evidence  may  be  justified  in  drawing  inferences  from  certain  items  of  evi- 

^  dence,  still  it  is  not  warranted  in  resorting  to  inferences  or  deductions  where 

the  question  involved  pertains  to  the  sufHciency  of  pleading;  for  the  rule 
I  recognized  at  common  law  and  by  our  code  affirms  that  material  facts  neces- 

sary to  constitute  a  cause  of  action  must,  be  directly  averred  and  cannot  be 
left  to  de^nd  upon  or  be  shown  by  mere  recitals  or  inferences.  *  *  *  It  is 
evident  that  the  pleading  in  question  <ioes  not  respond  to  the  requirements 
of  the  rules  which  we  assert,  for  there  is  an  entire  absence  of  any  positive 
or  direct  charge  to  show  that  the  chord  of  the  truss  which  turned  and  threw 
appellee  to  the  ground  was  unsafe  or  defective,  or  that  the  place  to  which 
he  was  directed  to  go  and  engage  in  throwing  down  boards  was  one  of 
danger.  The  paragraph,  at  least  for  the  reason  stated,  was  insufficient  on 
demurrer." 

These  statements  were  not  made  in  the  early  days  of  code 
pleading,  but  in  the  year  1902,  and  however  much  they  may  accord 
with  common  law  pleading  ideas,  they  are  as  contrary  to  the  spirit 
of  the  code  as  any  statements  well  could  be. 

The  fact  of  the  matter  is  that  under  the  code  the  complaint 
was  not  meant  to  be  a  ceremonial  but,  instead,  was  intended  to  be 
only  a  necessary  means  to  the  end  of  enlightening  the  court  and 
the  opposite  party,  or  parties,  as  to  the  grievance  or  grievances 
which  the  plaintiff  wants  the  court  to  investigate  and  redress. 

15.    159  Ind.  557,  65  N.  E.  753. 
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Sometimes  the  code  state  courts  have  seen  this  and  sometimes  they 
have  not.  Take  for  instance  the  question  whether  the  common 
counts  as  used  at  common  law  are  properly  usable  by  a  plaintiff 
in  a  complaint  under  the  code.  Mr.  Pomeroy  argued  strenuously 
that  they  are  not,  but  most  code  state  decisions  are  the  other  way. 
The  fact  of  the  matter  would  seem  to  be  that  ordinarily,  although 
the  common  count  itself  does  not  apprise  defendant  of  the  griev- 
ance on  which  the  plaintiff  is  relying,  the  defendant  actually  does 
know  and  that  if  he  does  not  actually  know  the  defendant  is  given 
all  the  consideration  he  is  entitled  to  ijf  he  is  permitted  to  call  for 
a  bill  of  particulars  or  to  move  to  make  the  complaint  more  definite 
or  certain  in  particulars  atbout  which  he  is  in  doubt.^®  There  are, 
to  be  sure,  cases  where  a  reading  of  a  complaint  containing  a  com- 
mon count  actually  gives  the  defendant  no  more  inkling  of  the  real 
controversy  to  be  settled  than  it  would  give  to  a  stranger;  but  such 
cases  are  very  few.  In  a  jurisdiction  where  a  thief  who  has  the 
stolen  property  in  his  possession  is  regarded  as  subject  to  a  quasi- 
contractual  obligation  in  waiver  of  tort,  is  a  complaint  by  the  owner 
of  the  stolen  goods  against  the  thief  which  contains  only  the 
common  count  for  goods  sold  and  jdelivered  a  complaint  which 
states  the  facts  within  the  meaning  of  the  code  complaint  provi- 
sion? So  long  as  the  thief  knows  what  he  is  being  sued  for,  or 
can  find  out  readily,  why  not?  The  objection  in  such  a  case  is  not 
to  common  counts  as  such,  but  to  common  counts  in  view  of  cir- 
cumstances which  keep  them  from  really  stating,  in  brief  conclu- 
sions of  fact,  the  facts  constituting  the  cause  of  action,  but,  in- 
stead, make  them  state  what  are  fairly  to  be  regarded  as  conclu- 
sions of  law  drawn  from  those  facts.  But  in  view  of  the  remedies 
by  way  of  motions  to  make  more  definite  and  certain  and  for  bills 
of  particulars  and  in  view  of  the  traditional  '^implied  contract" 
theory  of  the  quasi-contractual  relation  described  under  the  head 
of  "waiver  of  tort,"  that  objection  seems  feeble.  To  emphasize  the 
fact  that  the  objection  of  brevity  advanced  against  the  common 
count  is  not  wholly  sound,  it  need  only  be  remembered  that  the 
code  calls  for  ccmciseness  of  statement;  but  a  California  decision 
— ^the  case  of  Christensen  v.  Crarn^'' — gives  the  point  precision. 
There  the  court  pointed  out  that  the  pleader  did  not  attempt  to  use 
the  common  count  but  to  plead  as  called  for  by  the  code,  yet  his  whole 

complaint  consisted  of  the  statement  that  he  sold  a  horse  and  buggy 

» 

16.  Sec  New  York  News  Publishing  Co.  v.  National  Steamship  Co,,  148 
N.  Y.  39,  42  N.  E.  514 

17.  156  Cal.  633,  105  Pac  950. 
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to  the  defendant  at  a  certain  price,  that  defendant  paid  so  much 
on  account,  and  that  the  balance  had  not  been  paid  but  was  still 
due,  owing  and  unpaid  on  account  of  said  sale.  No  delivery  was 
expressly  alleged,  but  the  court  said  that  the  word  "sold"  was  used 
to  describe  a  conq>letely  executed  transaction.  It  was  clearly  a 
word  that  stated  a  conclusion  of  fact  as  well  as  a  conclusion  of 
law,  and  despite  the  brevity  of  the  complaint,  there  was  enough  in 
the  complaint  to  satisfy  the  code  requirements  in  the  absence  of 
a  motion  to  make  the  complaint  more  definite  and  certain.  Had 
the  question  arisen  before  issue  and  a  trial  on  the  merits,  the  court 
might  have  taken  a  different  view,  but  it  is  submitted  that  the  same 
view  should  be  held  even  before  verdict."  Qearly,  if  Christensen 
V.  Cram  is  to  be  supported,  and  it  would  seem  that  it  is,  the  mere 
brevity  of  the  conmion  count  cannot  make  it  inconsistent  with  the 
purposes  of  the  code. 

It  is,  in  a  sense,  true  that  "the  spirit  of  our  civil  code  is  that 
a  party  shall  state  in  his  pleadings  the  real  facts  of  his  case  and 
not  falsehoods  or  fictions;  and  when  each  party  states  what  he 
believes  to  be  true  and  the  real  facts  of  his  case,  the  court  may 
know  precisely  where  the  parties  differ,"**  but  the  common  counts 
do  state  facts,  or  conclusions  of  facts,  even  when  defendants  find 
the  statements  obscure,  and  the  spirit  of  the  code  would  seem 
to  ibe  satisfied  with  a  holding  to  that  effect  coupled  with  a  liberal 
allowance  of  relief  to  defendants  on  motions  to  make  more  definite 
and  certain  or  for  bills  of  particulars.  No  doubt  the  spirit  of  the 
code  would  be  better  served  by  requiring  a  bill  of  particulars  at 
the  start,  but  that  is  another  story. 

Oosdy  connected  with  the  common  count  question  just  dis- 
cussed is  the  question  whether  a  plaintiff  who  has  declared  on  a 
contract  shall  be  allowed  to  recover  in  quantum  meruit,  no  com- 
mon count  being  pleaded.  The  majority  view  is  that,  in  the  absence 
of  amendment,  he  should  not  be  allowed  to  do  so.*®  The  question 
is  really  one  of  variance,  that  is,  of  whether  the  quantum  meruit 
matter  is  sufficiently  pleaded,  and  in  a  few  jurisdictions  it  is  held 

18.  But  in  KUpatrick'Koch  Dry  Goods  Co.  v.  Box,  13  Utah  494,  45 
Pac.  629,  where  the  objection  to  the  allegation  was  raised  first  by  demurrer, 
the  word  "sold"  was  held  not  to  cover  delivery. 

19.  Losch  V.  Pkkeit,  36  Kans.  216,  222,  12  Pac.  822. 

20.  See  Pearson  v.  Switser,  98  Wis.  397,  74  N.  W.  214;  Price  v.  Price's 
Execr.,  101  Ky.  28,  39  S.  W.  429;  Huston  v.  Tyler,  140  Mo.  252,  36  S.  W.  654, 
41  S.  W.  795;  Clark  v.  Davies,  88  Neb.  67,  129  N.  W.  165;  PormhoU  v. 
Taylor,  13  la.  500;  Hunt  v.  Tuttle,  125  la.  676, 101  N.  W.  509;  Jones  v.  Buck, 
147  la.  494,  126  N.  W.  452. 
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that  it  is  sufficiently  pleaded  unless  the  defendant  was  misled.'^ 
Since  a  complaint  on  a  contract  which  alleges  the  contract  price 
for  services  will  justify  a  recovery  on  quantum  meruit  if  just  be- 
fore trial  it  is  amended  by  the  insertion  after  the  allegation  of  the 
contract  price  of  the  words  ''and  which  is  the  reasonable  value 
thereof/'^'  why  should  not  the  court  regard  such  an  all^^tion  as 
implied  in  every  complaint  for  recovery  of  the  contract  price?  The 
cases  where  the  common  count  is  used  and  no  contract  price  is 
stated,  and  yet  recovery  on  the  contract  is  allowed  on  the  theory 
that  the  contract  price  fixes  the  reasonable  value  of  the  work  done 
or  property  fumislied»^*  suggest  the  desirability  of  some  such  im- 
plication; for  if  the  contract  price  is  admissible  as  evidence  of 
reasonableness  of  value  alleged,  why  should  not  reasonableness  of 
value  be  admissible  as  evidence  of  contract  price  alleged?  Any 
reasonable  implication  that  will  permit  the  evidence  should  be 
made  provided  only  the  defendant  has  not  been  misled  in  his 
preparation  for  trial. 

There  must,  to  be  sure,  be  some  limit  to  the  inferences  of 
fact  which  even  code  state  courts  may  make  in  connection  widi 
pleadings  and  to  the  extent  to  which  they  will,  permit  vagueness 
of  statements  of  facts  or  of  conclusions  of  fact  to  Stand  as  against 
a  demurrer  on  the  groimd  of  want  of  facts  sufficient  to  constitute 
a  cause  of  action.  But  the  code  state  courts  have  erred  and  still 
are  erring  on  the  side  of  the  defendant.  The  fact  is  that  the 
objection  of  want  of  sufficient  allegations  of  fact  is  generally  not  a 
meritorious  one  when  urged  on  demurrer  or  on  objection  to  the 
taking  of  testimony,  and  that  the  code  state  courts  have  unduly 
exalted  demurrers  into  unreasonable  delayers  of  justi/ce.  What  is 
needed  is  for  the  courts  to  reverse  their  attitude  as  to  demurrers, 
objections  to  the  taking  of  testimony  for  want  of  facts,  etc.,  and  to 

21.  Sussdorf  v.  Schmidt,  55  N.  Y.  319;  Wittkowski  v.  Harris,  64  Fed. 
712;  Burgess  v.  Helm,  24  Ncv.  242,  51  Pac.  1025.  In  Livingston  v.  Wagner, 
23  Nev.  53,  42  Pac,  290,  the  court  said  that  the  alleRation  of  an  agreed  price 
for  goods  sold  "cuts  no  figure  in  the  case  except  to  prevent  a  recovery  [of 
the  reasonable  value  of  the  goods]  for  any  greater  sum  than  the  price  al- 
leged." 

22.  Foulger  v.  McGrath,  34  Utah  86,  95  Pac.  1004. 

23.  Jenney  Electric  Co,  v.  Branham,  145  Ind.  314,  41  N.  E.  448;  Hecla 
G,  M,  Co.  V,  Gisbom,  21  Utah  68,  59  Pac.  518;  Vanderbeek  v.  Francis,  75 
Conn.  467,  53  Atl.  1015.    See  Roberts  v.  Leak,  108  Ga.  806,  33  S.  E.  995. 

In  West  V.  Eley,  39  Ore.  461,  65  Pac.  798,  the  complaint  was  ambiguous, 
it  being  uncertain  whether  the  plaintiff  was  pleading  a  common  count  or  al- 
leging a  contract,  but  the  court  said  that  even  if  it  was  a  complaint  on  a 
quantum  meruit  recoverv  could  be  had  on  the  contract  But  contra,  see 
Roche  V.  Baldwin,  135  Cal.  522,  65  Pac.  459,  67  Pac.  903;  Duncan  v.  Gray, 
108  la.  599,  79  N.  W.  362. 
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give  to  pleadings  not  objected  to  by  apt  motions  in  apt  time  the 
liberal  construction  to  which  they  are  entitled.  The  chief  thing 
which  the  defendant  is  entitled  to  is  protection  against  surprise 
and  so  long  as  he  has  that  protection,  his  pleading  objections  should 
be  minimized.  The  sound  attitude  toward  the  plaintiff's  complaint 
has  been  stated  by  the  Wisconsin  court,  in  abandoning  the  old 
theory  of  the  case  doctrine,  namely : 

"For  sufficiency  of  facts  pleaded  the  code  looks  to  the  substance,  not  to 
form.  Its  basic  principle  is  ^at  the  administration  of  justice  should  not  be 
embarrassed  by  technicalities,  strict  rules  of  construction,  and  useless  forms. 
In  harmony  with  that  the  proceedings  mapped  out  for  litigants  to  follow 
were  by  the  architects  of  the  code  made  as  simple  and  -plain  as  practicable. 
Then  tiiey  provided  that  every  pleading  shall  be  construed  as  sufficiently 
stating  everything  necessary  to  the  cause  of  action  or  defense  intended, 
which  can  be  found  alleged  therein,  expressly  or  inferentially,  looking  at 
the  language  thereof  in  its  full  reasonable  scope,  and  it  was  further  pro- 
vided that  all  error V  in  proceedings,  not  prejudicial,  shall  be  regarded  as 
immaterial.  This  rule  was  deduced  in  Kliefoth  v.  Northwestern  I.  CoM 
from  previous  decisions  on  the  subject: 

"  'In  determining  whether  a  complaint  states  a  cause  of  action,  the  ques- 
tion is  not  whether  the  plainti£F  used  the  most  appropriate  language  in  stat- 
ing his  case,  but  whether  the  language  used  will  permit  a  construction 
which  will  sustain  the  pleading,  and  to  that  end  such  effect  should  be  given 
to  its  allegations  as  will  support  rather  than  defeat  it,  if  that  can  be  done 
without  adding  by  way  of  construction  material  words  not  necessarily  im- 
plied, or  giving  to  the  language  a  meaning  that  cannot  be  reasonably  attrib-- 
uted  to  it'"«» 

If  that  had  been  the  guiding  principle  of  code  state  courts  from 
the  start,  how  very  different  would  code  pleading  have  been  and 
how  easily  would  the  courts  have  narrowed  the  scope  of  the  de- 
murrer for  want  of  facts,  etc.  Perhaps  much  of  that  narrowing 
may  yet  be  done. 

But  before  we  leave  the  subject  of  complaints  and  objections 
to  them,  a  special  word  is  necessary  about  the  very  troublesome 
joinder  of  causes  of  action  section. 

The  joinder  of  causes  of  action  matter  has  often  been  miscon- 
ceived. The  framers  of  the  code  were  reasonably  specific  as  to 
many  matters  of  joinder  of  causes  of  action,  but  they  wanted  to 
permit  such  joinder  as  rationally  ought  to  exist,  so  provided  for 
joinder  of  causes  which  arise  out  of  tht  same  transaction  or  trans- 
actions connected  with  the  same  subject  of  action,  provided  they  all 
affect  the  same  parties,  are  consistent  with  each  other,  etc.    The 


W.  356. 


24.  98  Wis.  495,  74  N.  W.  356. 

25,  Marshall,  J.,  in  Manning  v.  School  District,  124  Wis.  84,  91,  102  N. 
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words  and  phrases — "transaction,"  "subject  of  action,"  and 
"causes  of  action" — should  be  interpreted  with  that  l^slative  pur- 
pose in  mind.  A  few  situations  should  be  coilsidered  from  that 
point  of  view. 

A  man  and  his  buggy  are  hit  by  a  train,  owing  to  the  railroad 
company's  negligence,  and  both  are  injured.  In  many  jurisdic- 
tions there  arise  two  rights  of  action,  one  for  the  personal  injuries 
and  one  for  the  injury  to  the  buggy.  There  is  <Mie  cause  for  these 
two  actions,  namely,  the  one  negligent  act  of  the  railroad  company, 
but  we  say  that  in  the  jurisdictions  mentioned  there  are  "two 
causes  of  action."  That  there  is,  however  only  one  transaction 
seems  clear,  but  the  cases  leave  the  matter  in  doubt.** 

Now  suppose  that  I  am,  without  probable  cause  arrested  and 
imprisoned,  and  that  at  the  time  of  the  arrest  and  in  the  presence 
of  other  persons,  I  am  untruly  called  a  thief.  Here  again  there 
are  "two  causes  of  action,"  but  there  are  two  diflferent  acts  of  the 
defendant.  Are  there  therefore,  two  transactions?  The  common 
sense  answer  is  that  the  false  imprisonment  and  the  slander  con- 
stitute one  transaction,  but  the  courts  divide  on  the  point '^ 

In  a  Connecticut  case.  Judge  Baldwin  defined  "transaction"  as 
follows :  "A  transaction  is  something  that  has  been  transacted,  that 
is,  acted  out  to  the  end.  *  *  *  As  the  word  is  employed  in  the 
American  codes  of  pleading  and  in  our  own  Practice  Act,  a  trans- 
action is  something  which  has  taken  place  whereby  a  cause  of 
action  has  arisen,""  or  several  causes  of  action  have  arisen.  The 
question  is  whether  two  causes  of  action  which  do  not  grow  out 
of  one  act  can  be  said  to  be  other  than  the  result  of  separate  hap- 
penings, for  every  separate  happening  which  gives  rise  to  a  right 
of  action  would  seem  to  constitute  a  separate  transaction.  The 
answer  would  seem  to  be  that  identity  of  parties  and  substantial 
identity  of  time  and  place  make  the  false  imprisonment  and  the 
slander  "one  transaction"  properly  written  up  by  a  newspaper 
reporter  as  one  story  and  properly  included  by  plaintiflf  in  the 
one  complaint,  even  though  in  general  slander  and  false  imprison- 
ment causes  of  action  may  not  so  be  joined.     But  if  we  should 

26.  In  Mclnemey  v.  Main,  81  N.  Y.  Supp.  539,  the  causes  of  action 
were  held  to  arise  out  of  one  transaction.  But  cf.  DeWolfe  v,  Abraham, 
151  N.  Y.  186,  45  N.  E.  455. 

27.  See  Harris  v.  Avery,  5  Kans.  146,  that  they  constitute  one  transaction 
and  DeWolfe  v.  Abraham,  151  N.  Y.  186,  45  N.  E.  455,  that  they  do  not 

28.  Craft  Refrigerating  Mach,  Co,  v.  Quinnipiac  Brewing  Co..  63  ConiL 
551,  29  Atl.  76,  77.  The  first  quoted  sentence  appears  in  the  Atlantic  Re- 
porter, but  is  missing  from  the  official  report 
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conclude  that  they  do  not  constitute  one  transaction,  we  should 
probably  have  to  say  that  they  are  not  causes  of  action  con- 
nected with  the  same  "subject  of  action"  within  the  meaning  of 
the  code  framers.  No  doubt  a  man's  body  is  different  from 
his  reputation,  but  the  question  is  whether,  when  a  man's  op- 
ponent deals  him  at  one  time  and  place  two  tmwarranted  injuries, 
one  to  his  body  and  the  other  to  his  reputation,  it  is  in  accord 
with  the  spirit  of  the  code  to  say  that  the  causes  of  action 
are  connected  with  diverse  subjects  of  action.  The  answer  is  that 
the  code  has  said  that  in  general  the  two  causes  may  not  be  joined, 
so  in  general  a  man's  person'  and  'his  reputation  must  be  deemed 
diverse  subjects  of  action,  and  while  it  is  not  in  accord  with  the 
spirit  of  the  code  to  affirm  that  they  must  always  be  so,  it  is  prob- 
ably in  accordance  with  that  spirit  to  say  so  as  to  the  joinder  of 
causes  of  action.  It  is  true  that  at  any  given  moment  a  man  is  legally 
one  bundle  of  rights  as  to  person,  to  reputation,  etc.,  and  that  in- 
juries to  those  rights  committed  by  the  same  defendant  or  defend- 
ants, and  all  committed  at  one  or  substantially  one  time  and  place, 
are  connected  with  that  one  bundle  as  the  subjects  of  action,  but  that 
does  not  conclude  the  matter.  While  unity  of  time,  place  and  person 
may  constitute  one  transaction,  and  may  make  the  person's  rights, 
regarded  as  a  united  part  of  his  legal  personality,  one  subject  of 
action  from  a  common  sense  or  even  a  philosophical  point  of  view, 
the  question  is  what  the  legislators  who  passed  the  code  meant  by 
the  code  phrases  and  the  other  joinder  of  causes  of  action  code 
subdivision  have  to  be  consulted  to  determine  that.  Where  the 
suit  is  not  for  property  but  for  the  vindication  of  primary  per- 
sonal rights,  the  courts  have  treated  each  right  as  a  separate  sub- 
ject of  action,  not  because  a  right  is  really  separate  from  the  legal 
personality  to  which  it  belongs,  for  it  is  essentially  a  part  of  that 
personality,  but  because  the  mere  fact  that  one  person  owns  the 
various  rights  violated  cannot  be  deemed  to  make  one  subject  of 
action  without  nullifying  all  but  the  transaction  and  subject  of 
action,  subdivision  of  the  joinder  of  actions  provisions  of  the  code. 
Unless,  therefore,  the  false-imprisonmenft-slander  case  is  an  instance 
of  one  transaction — ^which  it  would  seem  actually  to  be — the  joinder 
of  the  two  causes  of  action  would  seem|  to  be  improper  for  the 
reason  that  while  logically  the  causes  relate  to  one  subject  of 
action,  to-wit,  the  one  man  injured  in  the  two  ways  at  the  one 
time  and  place,  the  code  provisions  construed  impliedly  negatives 
any  such  broad  meaning  of  "subject  of  action"  as  intended. 

Almost  the  farthest  that  any  court  has  yet  gone  is  to  treat  the 
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phrase,  "subject  of  action,"  as  broad  enough  to  coyer  property  rights 
(including  possessory  rights)  and  the  property  to  which  the  rights 
attach  or  relate  as  tpgether  constituting  one  "subject  of  action." 
The  situation  adjudicated,  namely  the  joinder  of  a  statutory  cause 
of  action  to  quiet  title  to  land  with  a  cause  of  action  for  trespass 
to  the  same  land  caused  the  court,  in  upholding  the  joinder,  to  lay 
down  the  rule  "that  in  possessory  and  proprietary  actions,  whether 
involving  real  or  personal  property,  the  subject  of  action  is  composed 
of  the  plaintiff's  primary  right,  together  with  the  specific  property  it- 
self."**  The  actual  decision  in  Craft  Refrigerating  Mach.  Co.  v. 
Quinnipiac  Brewing  Co}^  goes  a  step  farther  if  the  decision  be 
rested  on  the  "subject  of  action"  clause  and  not  the  "one  transac- 
tion" clause  which  latter  the  court  mainly  argued  for.  In  that 
case  the  complaint  contained  two  causes  of  action,  namely,  (1)  for 
breach  of  contract  of  sale  of  refrigerating  machines  whereby  title 
to  the  machines  passed  to  the  defendant;  and  (2)  conversion  of  the 
machines  by  keeping  them  by  force  after  notifying  plaintiff  Aat 
they  were  not  according  to  contract  and  getting  plaintiff  to  agree 
to  take  them  back.  The  court  said  that  the  two  causes  of  action 
arose  out  of  one  transaction,  but  it  seems  fair  to  say  that  there  were 
two  transactions  since  the  conversion  was  in  no  sense  in  breach  of 
the  contract.  To  meet  that  argument  the  court  said  that  if  there 
were  two  transactions  they  were  both  connected  with  the  same  sub- 
ject of  action,  "i.  e.,  the  two  machines  and  the  title  to  them."  That 
goes  a  step  further  than  the  Wisconsin  case  because  here  the  con- 
tract cause  of  action  is  not  possessory  or  proprietary,  though  the 
tort  cause  of  action  is  possessory.  The  rule  of  the  Connecticut 
court  puts  with  possessory  or  proprietary  causes,  causes  of  action 
for  breach  of  contract  of  sale  of  the  specific  property  affected  by 
the  possessory  or  proprietary  actions.  The  spirit  of  the  code  would 
seem  to  justify  that  much  extension  of  the  Wisconsin  rule,  for  the 
other  subdivisions  of  the  joinder  of  causes  of  action  section  are 

29.  McArthur  v.  Moffett,  143  Wis.  564,  568,  128  N.  W.  445.  In  that  case 
the  joinder  of  a  statutory  cause  of  action  to  quiet  title  to  land  and  a  cause 
of  action  to  recover  damages  for  trespass  to  the  cutting  of  timber  on  the 
land  was  upheld.  The  court  said,  that  **in  controversies  involving  conflict- 
ing claims  to  specific  real  or  personal  property,  the  property  itself  plus  the 
right,  title,  interest,  claim  or  Hen  upon  that  property  which  the  plaintiff  al- 
leges and  which  gives  him  his  standing  in  court  is  to  be  considered  as  to- 
gether forming  the  subject  of  the  action,  and  he  may  join  to  his  first  cause 
of  action  another  based  on  a  different  transaction  from  the  first,  but  which 
is  connected  with  reasonable  directness  with  either  the  property  itself  or  with 
the  plaintiff's  title  or  interest  therein  alleged  in  the  first  cause  of  action": 
(143  Wis.  at  p.  568). 

30.  63  Conn.  551.  29  Atl.  76. 
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*  too  restrictive  and  the  "transaction"  and  the  "subject  of  action" 
subdivision  must  accordingly  be  given  as  wide  a  range  as  is  possible 
and  yet  practicable. 

But,  after  all,  complaints  are  not  the  only  code  pleadings  of 
fact,  and  a  word  must  be  said  about  answers.  An  answer  is  the 
defendant's  letter  to  the  judge 'and  to  the  opposite  party,  which 
apprises  both  of  them  of  his  defense  or  defenses,  and  if  the  spirit 
of  the  code  is  to  control  and  matters  of  form  prescribed  by  the 
code  have  been  observed,  the  plaintiff  is  only  entitled  to  protection 
against  surprise  and  to  have  the  benefit  of  any  admissions  fairly 
to  be  deemed  contained  in  the  answer. 

It  is  on  the  subject  of  admissions  and  the  proper  preparation 
for  trial  that  the  propriety  of  inconsistent  defenses  calls  for  dis- 
cussion. That  the  defendant  may  be  compelled  to  elect  between 
such  defenses  so  as  to  apprise  plaintiff  of  what  defense  to  prepare 
to  meet  and  that,  if  plaintiff  does  not  require  election,  the  plaintiff 
may  fairly  rely  upon  the  strongest  admissions  contained  in  de- 
fendant's answer  would  seem  to  be  the  conclusion  demanded  by  the 
spirit  of  the  code.  That  would  seem  to  be  so  whether  the  answer 
is  verified  or  not.  With  that  exception,  the  spirit  of  the  code  would 
seem  to  be  against  depriving  the  defendant  of  any  defense  which  he 
^  may  have  so  long  as  the  issue  is  not  beclouded  and  the  plaintiff  is 

^'  not  misled.*^ 

'  With  reference  to  counter  claims,  the  same  question  arises  as 

with  regard  to  joinder  of  causes  of  action  in  complaints.     Great 
«  liberality  in   the   construction   of   the   words   "causes   of   action," 

?  "transaction"  and  "subject  of  action"  should  be  indulged  to  the 

i  end  that  all  controversies  which  fairly  ought  to  be  litigated  and 

settled  in  the  one  suit  may  be  so  litigated  and  settled. 
*  But  enough  has  been  said  about  particular  pleadings  to  give 

^  point  to  what  has  been  said  about  the  spirit  of  the  code.     Good 

\  things  as  well  as  bad  things  must  be  said  of  the  code  and  of  code 

courts. 

\  Indeed,  if  one  thing  is  made  clear  by  a  consideration  of  the 

J  code  provisions  about  pleadings,  it  is  that  very  little  change  is 

I  needed  in  them  if  only  they  are  construed  in  their  proper  spirit. 

What  is  needed  is  not  a  new  code  but  a  reformed  attitude  of  judges 

and  practicing  lawyers  toward  the  codes  that  we  have.    Not  only 

I  31.    See  the  liberal  decision  holding  that,  by  failing  to  demur,  the  plain- 

tiff, waived  a  defect  in  an  answer  which  f)leaded  an  accord  and  satisfaction 
so  insufficiently  that  a  demurrer  to  it  might  well  have  been  sustained  had  one 
been  interposed.    Oil  Well  Supply  Co,  v.  Wolfe,  127  Mo.  616,  30  S.  W.  145. 
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so,  but  unless  judges  and  lawyers  get  that  refonned  attitude,  the 
enactment  of  a  new  code  will  do  no  special  good,  for  after  it  shall 
have  been  in  operation  some  years  we  shall  have  to  say  of  its  treat- 
ment what  Winslow,  C.  J.,  said  of  the  adjudications  of  the  New 
York  courts  in  applying  the  code: 

"The  cold,  not  to  say  inhuman,  treatment  which  the  infant  code  recciTed 
from  the  New  York  judges  is  matter  of  history.  They  had  been  bred  under 
the  common  law  rules  of  pleading  and  taught  to  regard  that  system  as  the 
perfection  of  log^c,  and  they  viewed  with  suspicion  a  system  which  was 
heralded  ^s  so  simple  that  every  man  would  be  able  to  draw  his  own  plead- 
ings. They  proceeded  by  construction  to  import  into  the  code  rules  and  con- 
structions from  the  common-law  system  to  such  an  extent  that  in  a  few 
years  they  had  practically  so  changed  it  that  it  could  hardly  be  recognized 
by  its  creators.'*^* 

Perhaps  after  all,  we  do  not  need  new  legislation.  On  that 
point,  it  is  well  to  remind  ourselves  that  the  courts  were  probably 
in  error  in  recognizing  the  right  of  the  legislature  to  dictate  court 
procedure.  In  some  of  our  states  the  courts  have  denied  the  right 
of  the  legislature  to  regulate  admissions  to  the  bar,  and  by  the  same 
token  the  right  of  the  legislature  to  regulate  procedure  ih  court 
might  well  have  been  denied.  However  that  may  be,  there  can  be 
little  doubt  that  the  courts,  by  construing  the  existing  statutes  liber- 
ally— especially  by  construing  as  directory  much  which  in  the  past 
has  been  regarded  as  mandatory — ^and  by  adopting  sensible  and 
simple  rules  of  court  about  pleading  and  practice,  can  do  about  as 
they  please  in  making  simple  and  flexible  that  in  code  procedure 
which  ought  to  be.  Code  state  courts  are  too  apt  to  be  like  the  base- 
ball pitcher  who  has  gotten  into  the  state  of  mind  where  he  "pitches 
in  a  groove,"  i.  e.,  despite  his  will  to  throw  balls  in  various  places, 
he  sends  in  balls  as  if  there  really  was  one  groove  in  the  atmosphere 
out  of  which  he  could  not  make  the  ball  move.  Such  a  pitcher 
needs  only  rest  or  some  wholesome  handling  to  restore  his  usual 
range  of  throws.  So  it  may  be  with  the  courts.  Perhaps  the  wide- 
spread demand  for  reform  in  procedure  may  be  the  electrifying 
shock  that  will  give  them  back  their  proper  control  and  effectiveness. 

The  only  advantage  that  could  accrue  from  a  revised  code,  so 
far  as  pleading^  proper  and  their  contents  are  concerned,  would  lie 
in  the  fact  that  the  new  wording  would  enable  the  courts  to  brush 
to  one  side  many  decisions  that  are  embarrassing  the  courts  in  their 
efforts  to  apply  existing  code  provisions  according  to  their  real 
spirit  and  intent.    We  must  not  exaggerate  the  ease  and  extent  of 

32.  Winslow,  C.  J.,  in  McArthur  v,  Moffett,  143  Wis.  564,  567,  128  N.  w! 
445,446. 
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that  brushing  aside  even  with  a  changed  wording,  for  many  lawyers 
will  urge  the  applicability  of  many  of  the  old  decisions  under  the 
present  codes  to  the  new  provisions  and  many  judges  will  doubtless 
be  influenced  by  such  lawyers  and  such  decisions.  But,  on  the  other 
hand,  we  must  not  overestimate  the  difiiculties  in  the  way  of  a  re- 
formed attitude  toward  the  present  code  provisions,  for  one  has 
but  to  see  what  the  Wisconsin  courts  are  doing,  now  that  they  have 
begun  to  look  at  the  code  with  correct  vision,  to  realize  that  the 
spirit  of  the  code  may  come  to  its  own  without  new  legislation. 
And  now  for  the  one  last  word  of  warning.  The  subject  of 
this  paper  is  the  spirit  of  code  pleading.  It  has,  after  all,  a  very 
narrow  scope.  For  the  problems  of  pleading  are  really  not  our 
most  troublesome  problems  in  reforming  procedure.  At  the  bar 
association  conference  held  in  Illinois  several  years  ago  on  the 
subject  of  reform  in  procedure,  it  was  the  assertion  of  some  of  the 
code  state  delegates  that  in  the  code  states  the  delays  in  the  ad- 
ministration of  justice  come  after  the  issues  are  made  up  and  not 
before.  The  delays  and  the  expense  are  experienced  after  the 
pleading  stage  is  passed  and  the  real  trouble,  then,  is  not  with  code 
pleading,  but  with  the  code  procedure  that  does  not  relate  to  plead- 
ing proper.  This  is  not  wholly  so,  of  course,  but  it  is  very  largely 
so.  The  lesson  to  be  drawn  is  that  we  must  not  expect  too  much 
from  reformed  code  pleading  or  from  a  reformed  court  attitude 
toward  code  pleading.  But  even  in  the  field  of  code  pleading  proper, 
there  is  something  substantial  to  be  gained,  and  therefore  something 
that  will  be  gained  when  the  spirit  of  the  code  comes  into  its  own. 
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SOME  OBSERVATIONS  ON  THE  ILLINOIS 
DECISIONS  AFFECTING  PROPRIETARY 
RIGHTS  IN  ILLINOIS  LANDS  UNDER- 
LYING LARES  AND  STREAMS 

By  Isaac  N.  Hardin  and  Elmer  M.  Liessmann 

The  Authorities  Are  In  Confusion. 
No  question  has  arisen  in  Illinois  calling  for  judicial  determina- 
tion of  a  subject  which  has  been  so  little  understood  or  so  much 
misunderstood,  and  of  which  so  many  contrary  conceptions  of  law 
and  of  adjudication  have  prevailed,  as  in  questions  involving  the 
proprietary  rights  in  lands  underl3ang  lakes  and  streams.  This 
observation  is  made  after  careful  study  of,  and  in  the  light  of  many 
well  considered  decisions  of  the  highest  courts  in  this  country  both 
federal  and  state,  as  well  as  the  English  cases,  and  the  anomalous 
rulings  of  the  Supreme  Court  of  Illinois,  with  particular  reference 
to  the  recent  case  in  Illinois  of  Kinsella  v,  Stephenson.^ 

Source  of  Title  to  Sub-Aqueous  Lands. 

The  Power  of  Individual  States  Generally,  over  Lands  in  their 
Jurisdfction.  The  colonial  states  by  virtue  of  grants  from  the 
Crown  of  England,  had  the  title  to  the  public  lands  in  their  juris- 
diction at  the  time  of  the  formation  of  the  union.  That  title  was 
not  taken  from  them  when  the  federal  government  came  into  ex- 
istence and,  except  to  the  extent  that  they  have  themselves  divested 
themselves  of  the  title,  it  still  remains  in  those  states  respectively. 

Having  proprietary  title  to  lands  within  colonial  limits,  it  was 
competent  for  the  colonists  to  enact  laws  to  govern  and  control 
them,  and  to  establish  the  extent  to  which  title  would  vest  in  the 
purchasers  of  colonial  grants  bordering  on  waters.  Thus,  an  en- 
actment passed  by  the  early  Massachusetts  colonists  fixed  such 
boundaries,  changing  the  common  law  in  that  respect,  retaining  in 
the  colony  title  to  the  beds  of  water  beyond  certain  prescribed 
limits.*  Grants,  however,  made  by  the  colony  to  individuals  before 
the  adoption  of  the  change  were  unaffected  thereby;  such  grants 

1.  265  111.  369  (1914). 

2.  "Body  of  Liberties,"  passed  by  Massachusetts  Colonists  (1641),  dted 
in  Paine  v.  Wood,  108  Mass.  106;  Com.  v.  Vincent,  108  Mass.  441. 
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canying  title  to  the  beds  of  waters,  according  to  the  principle  of 
the  common  law.*  The  distinction  should  be  well  observed  that 
exists  between  lands  held  and  conveyed  to  individuals  by  the  com- 
monwealth of  Massachusetts,  and  other  colonial  states,  and  lands 
held  and  conveyed  by  the  United  States.  It  was  clearly  within  the 
power  of  the  colonial  states  \o  legislate,  or  for  their  courts,  cor- 
rectly or  erroneously,  to  decide,  to  what  extent  grants  to  abutting 
shore  owners  upon  waters  of  any  Idnd,  whether  sea,  rivers,  lakes  or 
ponds,  carried  title,  because  all  lands  and  waters  belonged  to  such 
states  or  proprietors.  If  the  courts  of  the  other  New  England 
states,  outside  of  the  Massachusetts  jurisdiction,  chose  by  their 
decisions  erroneously  to  follow  the  limitation  imposed  in  Massa- 
chusetts, by  the  Ordinance  of  1641,  upon  that  colohy,  it  was  not 
for  others  to  question.  Such  act  and  decisions,  however,  would 
not  establish  a  rule  to  govern  g^rants  of  land  held  and  conveyed  by 
the  United  States.  Limitation  of  the  common  law  rule  affecting 
lands  of  the  United  States  can  be  made  only  by  authority  of  Con- 
gress, and  this  must  be  done  before  grants  are  issued  by  the  govern- 
ment. Certainly  no  state  legislation,  and  no  decision  of  a  state 
court,  can  limit  the  operation  of  a  grant  of  United  States'  land  by 
the  United  States.  It  is  to  Congress  alone  that  power  is  given  to 
dispose  of  and  make  all  needful  rules  and  regulations  respecting 
the  territory  or  other  property  belongmg  to  the  United  States.* 
Whenever  the  Question  in  any  court,  state  or  federal,  is  whetHer 
a  title  to  land  which  had-  once  been  the  property  of  the  United 
States,  has  passed,  that  question  must  be  resolved  by  the  laws  of 
the  United  States.' 

In  respect  to  lands  situated  within  the  limits  of  the  Northwest 
Territory,  out  of  which  Ohio,^  Indiana,  Illinois,  Wisconsin,  and 
Michigan  were  created,  the  conditions  are  different  from  those  ex- 
isting in  Massachusetts  and  the  other  colonial  states,  for  while  the 
latter  had  title  to  and  were  possessed  as  proprietors  of  all  land 
within  their  borders,  Illinois  and  the  other  states  comprising  the 
Northwest  Territory,  had  no  lands  whatever,  as  proprietors,  when 
admitted  into  the  federal  union.    Title  and  proprietorship  of  lands 

3.  Inhabitants  of  Roxhury  v.  Stoddard,  7  Allen  158  (Mass.) 

4.  Constitution  of  the  U.  S.,  Art.  4,  Sec  3 ;  Jourdan  v.  Barrett,  4  How. 
168  (U.  S.). 

5.  Paige  v.  Peters,  70  Wis.  178;  Wilcox  v.  Jackson,  13  Peters  498; 
Bagnell  v.  Broderick,  13  Peters  436;  Wilcox  v.  Cornell,  13  Peters  516;  U.  S. 
V.  Gratiot,  14  Peters,  526. 
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comprising  the  Northwest  Territory  were  vested  in  the  United  States 
by  cession  from  Virginia  subject  to  the  terms  and  ccmditions  of  die 
cession,  and  purchasers  of  land  from  the  United  States,  like  pur* 
chasers  of  land  from  Massachusetts,  took  title  subject  to  the  ccm- 
ditions under  which  their  lands  were  respectively  held.  Questions 
involving  title  of  each  of  their  respective  lands  are  determinable  by 
Massachusetts  in  the  one  case  and  by  the  United  States  in  the  other. 

The  Law  Governing  Grants  of  Illinois  Land  by 
THE  United  States. 

The  inquiry  as  to  the  law  governing  original  grants  of  land  in 
Illinois,  therefore,  leads  to  the  question,  what  were  the  conditicms 
under  which  the  cession  was  made  by  Virginia  to  the  United  States? 
For  these  conditions  must  then,  affect  grants  to  individuals,  of  the 
lands  thus  ceded 

Historically,  it  will  be  recalled,  Virginia  during  the  time  of  the 
Revolution  had  fitted  out  an  expedition,  at  its  own  expense,  under 
General  Geoige  Rogers  Clark,  and  captured  from  the  British  all 
the  outlying  territory  west  of  the  Colonial  possessions,  extending 
to  the  Mississippi  River.  This  vast  area  was  held  by  and  brought 
under  the  jurisdiction  and  administration  of  Virginia,  until  ceded 
by  that  state  to  the  United  States  March  1,  1784,  when  it  became 
a  territory  of  the  United  States,  brought  under  its  jurisdiction  and 
laws,  known  as  the  Northwest  Territory.  In  accoVdance  with  the 
compact  entered  into  between  Virginia  and  the  United  States  pro- 
vision was  made  for  the  government  of  the  territory  leading  to  the 
adoption  of  the  great  Ordinance  of  July  13,  1787,  a  document 
second  only  in  importance  to  the  Declaration  of  Independence,  pro- 
viding for  the  separation  of  the  territory  into  states,  when  qualified, 
and  for  a  system  of  laws  that  should  be  the  basis  for  judicial  pro- 
cedure in  the  states  when  formed.  It  was  provided  that  the  in- 
habitants of  the  territory  should  always  be  entitled  to  the  benefit  of 
judicial  proceedings  according  to  the  course  of  the  common  law,  such 
being  compulsory  upon  the  states  when  f  ormed.' 

In  accordance  with  the  requirement,  the  first  enactment  of  the 
legislature  of  Illinois  after  it  became  a  state  was  approved  February 
4,  1819,  entitled  "An  act  declaring  what  laws  are  in  force  in  this 
state,"  providing 

6.    *^eat  Ordinance/'  July   13,   1787,   providing  laws   governing  the 
Northwest  Territory;  Act  of  the  Illinois  Legislature  Feb.  4,  1819. 
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e  '^hat  the  common  law  of  England,  all  statutes  or  acts  of  the  British 

I  Parliament  made  in  aid  of  the  common  law  prior  to  the  fourth  year  of  the 

reign  of  King  James  the  First    .     .     .     shall  be  the  rule  of  decision,  and 

^  shall  be  considered  as  of  full  force,  until  repealed  by  legislative  authority/' 

^'  It  will  not  be  questioned  that  the  rule  of  the  common  law  pre- 

'}  vailed  in  Virginia,  and  also  its  acquired  possessions  northwest  of 

^  the  river  Ohio.    Without  restriction  except  by  the  terms  of  the  ces- 

'^  sion,  such  title  as  Virginia  possessed  passed  to  the  United  States 

by  the  cession,  leaving  the  latter  free  to  adopt  such  laws  as  were 

advisaible  for  the  exercise  of  its  ownership.    But  under  the  compact 

entered  into  between  Virginia  and  the  United  States,  leading  to 

s^  the  cession,  and  to  the  ordinance  passed  by  Congress  accepting  the 

^  cession,  and  providing  for  laws  for  its  government,  there  were 

i'  conditions  restrictive  in  character  of  portions  of  the  rule  of  the 

i  common  law,  yet  stipulating  that,  with  such  exceptions,  the  rule 

of  such  law  should  apply  and  govern  in  the  states  to  be  formed  out 

■g:  of  the  territory. 

SL  Among  the  restrictions  of  common  law  ri|^t  imposed  and  pro- 

Ec  vided  for  in  the  compact  between  Virginia  and  the  United  States 

^  was  one  of  exceeding  importance,  affecting  and  changing  abutting 

a  shore  owners'  rights  upon  waters  which  are  navigable  in  fact,  and 

i  which  under  common  law  rules  were  subject  to  private  ownership. 

ill  It  was  therein  provided  that  the  navigable  waters  leading  into  the 

^  Mississippi  and  the  St.  Lawrence  rivers  should  be  and  remain  pub- 

C  lie  highways.^     By  this  act  grants  of  the  public  lands  thereafter 

^  to  be  made  by  the  United  States  bordering  navigable  water  were 

jg  limited  so  as  to  convey  title  only  to  the  edge  of  the  water.    The 

'^  act,  in  effect,  was  a  dedication  of  such  waters  and  beds  to  the 

j^  several  states  when  formed  out  of  the  Northwest  Territory,  in  trust 

.  for  navigation  purposes,  vesting  them  with  title  thereto  as  trustee 

for  the  public,  the  same  as  tide  waters  are  so  vested,  under  the  rules 
of  the  common  law.  The  act*  is  dedicatory  in  nature.  By  it  thf 
navigable  waters  of  the  territory  were  given  the  character  of  public 
waters,  as  distinguished  from  waters  (although  navigable)  held  by 
shore-owners  as  proprietors,  under  the  common  law,  and  it  is  under 
this  act  alone  that  the  state  is  entitled  to  claim  as  trustee  for  the 
public  the  navigable  waters  and  their  beds,  such  as  the  great  lakes 
and  rivers  of  the  state.  For  no  claim  of  ownership  or  trusteeship 
by  the  state  can  be  maintained  or  exercised  unless  authority  and 

7.    Ordinance,  1787,  declaring  navigable  waters  public  highways. 
&    lb. 
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title  have  been  conferred  upon  the  state  by  some  act  of  Congress, 
by  which  sucli^  waters  and  their  beds  were  transferred  to  the  state 
by  the  United  States,  confessedly  holding  primary  title  thereto. 
Illinois  came  into  the  federal  union  barehanded  with  respect  to  title 
and  proprietorship  of  land  of  any  character,  and  is  in  no  position 
to  daim  lands  of  any  kind  whatever,  submerged  to  any  extent,  or 
imsubmerged,  without  first  showing  that  such  lands  were  granted 
to  it  by  the  United  States. 

Common  Law  Rule.  The  ccmimon  law,  then,  being  the  rule 
governing  original  grants  of  sub-aqueous  land  in  the  State  of  Illi- 
nois, it  becomes  important  to  know  what  that  common  law  is. 

The  early  f ramers  of  the  compact  between  Virginia  and  the 
United  States,  recognized  evidently  that  the  great  navigable  waters 
of  the  territory  (such  as  the  Great  Lakes,  the  g^reat  rivers,  the 
Mississippi,  the  Missouri,  the  Ohio,  and  the  Illinois;  the  greatest 
and  most  important  system  of  waterways  in  the  whole  world) 
should  not  be  g^ven  ov^r  to  that  individual  proprietorship,  subject 
only  to  an  easement  in  the  public  for  the  purposes  of  navigation, 
which  exists  under  the  common  law,  but  that  such  waters  should 
be  brought  within  the  rules  applying  to  tide  waters,  wherein  the 
state  might  exercise  its  natural  governmental  prerogatives,  as  in 
the  case  of  such  waters.  Hence  the  provision  was  incorporated 
into  the  compact  and  Ordinance  of  1787  carrying  it  into  effect,  that 
the  navigable  waters  of  the  territory  should  be  regarded  the  same 
as  are  tide  waters,  and  that  the  title  thereto  be  dedicated  to  the 
public  as  "common  highways."  This  act  accomplished  an  important 
departure  from  the  rule  of  the  common  law,  a  departure  recog- 
nized as  such  by  the  Supreme  Court  of  the  United  States  in  a  case 
arising  on  the  Mississippi  River  in  Minnesota,  wherein  it  was  stated 
by  that  court,  that  in  view  of  the  legislation  by  Congress  it  did  not 

"Hesitate  to  decide  that  Congress  in  making  a  distinction  between  streams 
navigable  and  those  not  navigable,  intended  to  provide  that  the  common  law 
rules  of  riparian  ownership  should  apply  to  lands  bordering  on  the  latter, 
but  that  the  lands  bordering  on  navigable  streams  should  stop  at  the  stream, 
and  that  such  streams  should  be  deemed  to  be  and  remain  public  highways."* 

9.  Railfoad  Co.  v.  Schurmeir,  7  Wall.  272  (U.  S.)  In  a  case  arising  in 
California,  the  Supreme  Court  of  the  United  States,  citing  with  approval  the 
Schurmeir  case,  said:  "The  legislation  of  Congress  for  the  survey  of  the 
public  lands  recognizes  the  general  rule  as  to  public  interest  in  waters  of 
navigable  streams  without  reference  to  the  existence  or  absence  of  the  tide 
in  them":  {Packer  v.  Bird,  137  U.  S.  661).  In  New  Jersey,  in  a  case  in- 
volving common  law  principles,  the  court  stated:    "By  the  common  law,  all 
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As  to  Land  Under  Navigable  Waters.  In  that  connection, 
however,  it  should  be  observed  that  the  Supreme  Court  of  the 
United  States,  at  a  very  early  date  arrived  at  the  conclusion  that 
all  states  including  such  as  were  formed  out  of  territories,  own  their 
navigable  waters  and  the  soil  tmder  them,  subject  only  to  the  con- 
trol of  the  federal  government  in  the  interest  of  navigation.  This, 
it  seems,  is  a  fundamental  rule  that  grows  out  of  the  very  nature 
of  the  Union  and  is  not  subject  to  abrogation  even  by  such  an  in- 
strument as  the  compact  between  the  United  States  and  Virginia,** 
and  within  this  rule,  "navigable  waters''  are  considered  as  embracing 
all  bodies  of  water  within  the  admiralty  jurisdiction  of  the  United 
States.**  Proceeding  from  this  premise,  a  recent  decision  of  the 
United  States  Supreme  Court  holds  that  title  to  the  beds  of  nav- 
igable streams  thus  owned  by  the  state  and  the  land  under  inland 
navigable  lakes,  pass  to  private  owners  "by  force  of  the  declaration 
of  the  state  which  does  own  it  that  it  is  attached  to  the  shore."** 
The  land  under  the  waters  of  the  great  lakes,  adjacent  to  the  shore 
within  this  rule,  would  likewise  be  in  the  state,  but  that,  it  is  held, 
the  state  holds  in  trust  for  the  people  and  it  cannot  divest  itself 
by  granting  or  otherwise  giving  it  to  private  owners,  "except  as  to 
such  parcels  as  are  used  in  promoting  the  interests  of  the  public 
therein,  or  can  be  disposed  of  without  any  substantial  impairment 
of  the  public  interest  in  the  land  and  waters  remaining."**  It  is 
difficult  to  reconcile  the  two  rules  inasmuch  as  they  proceed  from 
the  same  premise,  tmless  the  fact  that  the  great  lakes  are  more  in 
the  nature  of  the  great  seas  of  the  world,  is  reason  for  the  dis- 
tinction. 


waters  are  divided  into  public  waters  and  private  waters.  In  the  former  the 
proprietorship  is  in  the  sovereign ;  in  the  latter,  in  the  individual  proprietor. ' 
The  title  of  the  sovereign  being  in  trust  for  the  benefit  of  the  public— whidh 
includes  the  right  of  fishing  and  navigation,  is  common.  The  title  of  the 
individual,  being  personal  in  him,  is  exclusive — subject  only  to  servitude  to 
the  public  for  purposes  of  navigation,  if  the  waters  are  navigable  in  fact .  .  . 
And  all  the  cases  in  which  waters  above  the  ebb  and  flow  of  the  tide,  such  as 
the  great  inland  lakes  and  the  rivers  of  the  country,  are  held  to  be  public  in 
any  other  sense  than  as  being  subject  to  a  servitude  to  the  public  for  pur- 
poses of  navigation,  are  confessedly  a  departure  from  the  common  law^: 
{Cohh  V.  Davenport,  32  N.  J.  L.  369). 

10.  Pollard  v,  Hogan,  3  Howard  219  (U.  S.) ;  Hardin  v.  Skidd,  190 
U.  S.  508. 

11.  lUinois  Central  Railroad  v.  Illinois,  146  U.  S.  387-435. 

12.  Hardin  v,  Shedd,  190  U.  S.  SOB 

13.  Illinois  Central  Railroad  Co.  v.  Illinois,  146  U.  S.  387-435. 
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As  to  Land  Under  Non-Navigable  Waters.  The  role  is  dif- 
ferent with  respect  to  land  tinder  waters  that  are  not  navigable, 
from  that  applied  to  land  under  waters  navigable.^*  And  at  fins 
juncture  one  is  confronted  with  the  situation,  apparently,  that  ''nav- 
igable" in  the  parlance  of  the  federal  law  may  be  different  from  the 
same  term  as  understood  in  the  state  law.  It  should  be  remarked 
that  no  waters  in  the  State  of  Illinois  are  navigable  under  the  test 
of  the  English  common  law  which  confines  the  term  to  waters 
affected  by  the  tide.  But,  there  are  waters  in  which  Illinois  is  in- 
terested that  are  navigable  in  fact  both  under  the  definition  of  the 
term  as  understood  in  federal  law  and  that  under  the  state  law. 
According  to  the  Illinois  decisions,  to  be  navigable  in  fact,  a  stream 
must,  in  its  ordinary  and  natural  condition,  furnish  a  common 
passage,  capable  of  carrying  commerce  of  practical  utility  to  the 
public,  in  the  customary  mode  in  which  such  commerce  is  conducted 
by  water.^*  The  federal  rule  of  navigability  is  concerned  with  the 
admiralty  jurisdiction  of  tlve  United  States  and  would  apply  die 
term  to  the  public  water  highways  of  the  country."  Whether  the 
terms  as  thus  applied  are  synonymous  or  not,  it  is  not  attempted 
here  to  say,  but  it  is  conceivable  that  the  state  definition  might  be 
more  comprehensive  than  the  federal! 

As  affecting  original  grants  of  land  by  the  United  States,  of 
lands  under  non-navigable  streams,  it  is  clear  that  such  lands  were 
retained  by  the  United  States  as  part  of  its  private  property  which 
did  not  pass  to  the  state  in  its  sovereign  capacity  in  trust  for  the 
people  as  did  lands  under  navigable  waters.  The  United  States 
retained  as  its  private  property  at  the  time  Illinois  became  a  state, 
all  public  lands.*^  It  is  true,  also,  that  whenever  the  question  is 
one  as  to  whether  a  title  to  land  which  had  once  been  the  property 
of  the  United  States  has  passed,  that  question  must  be  resolved  by 
the  laws  of  the  United  States,  though,  once  the  title  has  passed 
according  to  the  laws  of  the  United  States,  that  property,  like  all 
other  property  in  the  state,  is  subject  to  the  state  legislation,  so  far 
as  that  legislation  is  consistent  with  the  admission  thlt  the  title 

14.  Packer  v.  Bird,  137  U.  S.  666  (1890) ;  Hardin  v.  Jordan,  140  U.  S. 
371;  Hardin  v.  Shedd,  190  U.  S.  508. 

15.  10  111.  Law  Rev.  379. 

16l    Illinois  Central  Railroad  Co,  v.  Illinois,  146  U.  S.  387-435. 
17.    Pollard,  Lessee,  v.  Hogan,  3  How.  219  (U.  S.) 
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passed  and  vested  according  to  the  laws  of  the  United  States.^ 
And  that  being  true,  and  the  law  being  that  the  title  to  the  lands 
under  non-navigable  waters,  remains  in  the  United  States,  it  must 
follow  that  the  determination  of  whether  a  water  is  navigable  or  not, 
must  be  determined  by  the  laws  of  the  United  States. 

Given  land  under  non-navigable  waters,  then  (within  the  proper 
definition  of  navigability),  the  question  that  must  so  be  resolved  by 
ihe  laws  of  the  United  States,  is  whether  such  lands  pass  zvith  a 
grant  by  the  United  States  of  lands  bordering  on  such  waters. 
Thus  it  wotild  seem,  it  becomes  a  question  of  construction  of  the 
federal  grant.  Upon  that  question  the  Supreme  Court  of  the  United 
States  laid  down  this  rule :  The  federal  grant  by  the  United  States 
of  its  private  property  in  the  state,  passes,  with  the  land  .actually 
described  by  metes  and  bounds,  also,  '^whatever  incidents  or  rights 
attach  to  the  ownership  of"  the  property  thus  conv^ed,  and,  the 
property  of  the  United  States  being  private  property,  the  question 
of  what  incidents  or  rights  attach  to  it  is  to  be  governed  by  the 
laws  of  the  state  like  any  other  private  pn^rty.^*  This  rule  was 
adopted  by  the  majority  opinions  in  two  later  cases  of  that  court^ 
It  should  be  noted  that  in  the  former  of  these  cases  the  dissenting 
opinion  questions  that  land  can  thus  be  an  incident  to  land,  and  if 
the  rule  is  that  such  incident  must  pass  by  virtue  of  the  state  law, 
the  court  is  squarely  confronted  with  the  fact  that  in  Illinois  it  is 
|fae  rule  of  law  that  land  cannot  be  appurtenant  to  land.^  And 
in  the  Hardin  v.  Shedd  case  a  strong  dissenting  opinion  strikes  the 
same  note  with  the  observation  that,  if  as  a  matter  of  construction 
the  federal  grant  extended  only  to  the  water's  edge,  then  the  bed 
of  the  lake  remained  in  the  United  States. 

In  Resumi.  Thus  by  pronouncement  of  the  Supreme  G>urt 
of  the  United  States,  the  federal  law  provides  that  in  Illinois,  lands 
bordering  on  Lake  Michigan  extend  only  to  the  water's  edge ;  lands 
bordering  on  other  navigable  waters  in  the  state  pass  to  the  middle 
of  the  water,  or  not,  or  otherwise,  accordingly  as  the  law  of  the 
state  may  provide;  because  the  beds  of  such  waters  beloi^  to  the 
state,  and  what  the  state  does  with  its  own  is  nobody's  else  con- 
cern; and  lands  on  non-navigable  waters  pass  to  the  middle  of  the 

18.  Wilcox  V.  McCanneU,  38  U.  S.  517. 

19.  Packer  v.  Bird,  137  U.  S.  666. 

20.  Hardin  v.  Jordan,  140  U.  S.  371;  Hardin  v.  Shedd,  190  U.  S.  50a 

21.  St.  Louis  Bridge  Co.  v.  Curtis,  103  III  410. 
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water  or  not,  or  otherwise,  depending  upon  the  law  of  the  state; 
because  lands  under  non-navigable  waters  are  incident  to  the  ad- 
jacent lands  bordering  on  the  waters  and  the  state  law  determines 
what  incidents  are  attached  to  lands  in  the  state.  The  inquiry 
dien  is  as  to  what  the  state  law  is  in  such  cases.  ) 

The  Illinois  Law. 

Streams,  The  Illinois  cases  have  consistently  held  that  riparian 
owners  on  streams  in  the  state  own  to  the  middle  of  the  stream." 
Thereby,  doubtless,  it  must  be  concluded  so  far  as  navigable  streams 
are  involved,  the  half  of  the  bed  passed  "by  force  of  the  declara- 
tion of  the  state"  of  Illinois,  speaking  through  its  judiciary.  Charges 
that  this  amounted  to  an  arrogation  to  itself  by  the  court  of  the 
power  on  behalf  of  the  state  to  make  a  conveyance  and  that  such 
action  by  the  court  was  a  usurpation  of  die  powers  of  die  legislative 
department  of  the  state  is  vain  protestation  in  view  of  the  solid 
array  of  authority  that  sustains  the  action. 

The  fact  remains,  so  far  as  the  Illinois  property  rights  are 
concerned,  the  law  as  above  stated  in  Illinois,  is  established.  It  is 
established,  as  well,  that  this  doctrine  of  Illinois  is  unique  and 
anomalous.  It  has  been  commented  upon  in  jurisdictions  outside 
of  the  state  on  numerous  occasions.  In  an  early  case**  the  Supreme 
Court  of  the  United  States  refers  to  this  libendity  of  the  State  of 
Illinois  in  language  as  follows: 

''That  if  the  states  choose  to  resign  to  the  riparian  proprietor  rights 
which  properly  belong  to  them,  in  their  sovereign  capacity,  it  is  not  for 
others  to  raise  objections." 

It  is  possible  that  a  controlling  factor  in  the  decision  of  the 
court  in  Middleton  v.  Prichard,*^  which  is  responsible  for  this 
aberration,  is  found  in  the  language : 

"Where  the  government  has  not  reserved  any  right  or  interest  that  might 
pass  by  the  grant,  nor  done  any  act  showing  an  intention  of  reservation,  such 

22.  Middleton  v.  Pritchard,  3  Scam.  510;  Canal  Trustees  v.  Haven,  H 
m.  548-556;  Ensminger  v.  P.,  47  111.  384-388;  City  of  Chicago  v.  LafUn,  49 
IlL  ITZ-t/S;  City  of  Chicago  v.  McGinn,  51  111.  266-272;  Braxon  v.  Bressler, 
64  lU.  488-493;  C.  &  P.  R,  R.  v.  Stein,  75  111.  41-45;  Houck  v,  Yates,  82  111. 
179-181;  Cobb  v.  Lavalle,  89  IlL  331-334;  Washington  Ice  Co,  v.  Shortatt, 
101  111.  46-51;  Piper  v.  Connelly,  108  111.  646-651;  McCartney  v.  R.  R.  Co,, 
112  111.  614-634. 

23.  Barney  v.  Keokuk,  94  U.  S.  324. 

24.  4  111.  510. 
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as  platting  or  surveyingi  we  must  construe  its  grant  most  favorable  for  the 
grantee,  and  that  it  intended  all  that  might  pass  by  it" 

If  that  is  true,  it  is  submitted  the  court  proceeded  upon  a 
false  premise.  The  government  had  already  done  the  very  things 
of  which  the  court)  made  exception,  for  it  had  provided  that  the 
navigable  waters  leading  into  the  Mississippi  and  St.  Lawrence 
Rivers  should  be  and  remain  "common  highways."  The  common 
law  right  of  individual  ownership  of  the  beds  of  waters  navigable 
in  fact,  such  as  the  Mississippi  River,  was  changed  by  the  reserva- 
tion of  such  rights  for  and  dedicating  them  to  the  states  when 
formed  as  public  highways.  The  surrender  to  individuals  by  court 
decisions  of  rights  dedicated  to  and  which  properly  belong  to  the 
state  in  its  governmental  capacity,  invites  sharp  and  well  merited 
adverse  criticism.*' 

Inasmuch  as  this  result  proceeds  from  the  application  by  the 
Illinois  court  of  the  strict  rule  of  navigability  which  confines  nav- 
igable streams  to  those  affected  by  tides  and  all  streams  in  the  state 
are  non-navigable  at  law  whether  navigable  in  fact  or  not,  the  Illi- 
nois court  finds  itself  in  this  position:  If  the  rule  of  navigability 
to  be  applied  in  determining  the  title  to  lands  under  streams  in  the 
state  is  that  of  the  United  States,**  then  as  to  streams  which  are 
navigable,  in  fact,  at  least,  the  title  is  in  the  State  of  Illinois,  but  as 
to  all  others  the  title  is  in  the  United  States,  subject  to  pass  with  the 
lands  bordering  on  such  waters  as  incident  thereto,  if  under  the  law 
of  Illinois  die  federal  grant  should  be  construed  as  including  them. 
If,  on  the  other  hand,  the  rule  of  navigability  in  force  in  the  state 
is  to  obtain,  then  all  streams  are  non-navigable  and  the  beds  pass 
to  the  riparian  owners  only  if  the  federal  g^rant  can  be  thus  con- 

25.  In  an  able  opinion  in  Mississippi,  a  distinction  is  sharply  drawn 
between  public  and  navigable  rivers,  in  which  it  was  contended  that  the 
decisions  repudiating  the  common  law  doctrine  on  this  subject  were  the  re- 
sult of  a  misconception  of  the  reasons  upon  which  the  common  law  distinction 
is  founded.  It  was  held  that  fresh  water  navigable  rivers  are  called  public 
rivers,  not  in  reference  to  the  property  of  the  river,  for  that  is  in  the  in- 
dividual who  owns  the  soil ;  but  in  reference  only  to  public  *use  having  a 
right  of  way  over  fresh  water  streams;  but  that  the  title  to  the  bed  is  in 
the  riparian  owners:  (Magnolia  v.  Marshall,  39  Miss.  109.)  This  case, 
however,  is  not  an  authority  to  influence  decisions  in  Illinois  on  the  subject 
of  title  to  navigable  rivers,  for  the  reason  that  Mississippi  has  no  restriction 
of  common  law  rights  placed  on  grants  in  that  state,  as  has  Illinois,  although 
Illinois  has  erroneously  followed  the  Mississippi  rule,  failing  to  notice  the 
distinction. 

26.  Packer  v.  Bird,  137  U.  S.  666;  Hardin  v.  Jordan.  140  U.  S.  371. 
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strued  to  indtide  them.  But  the  federal  grant  cannot  be  so  om- 
strued,  because,  as  is  shown  hereafter,  so/  to  construe  it  involves 
holding  land  appurtenant  to  land. 

The  case  of  Kinsella  v.  Stephenson*^  marks  a  variation  from 
this  rule  that  riparian  owners  on  streams  in  the  state  own  to  the 
middle  of  the  stream.  In  this  case  the  rule  of  apportionment  ap- 
plied was  borrowed  from  the  case  of  Clute  v.  Fisher,^  which  was, 
itself,  overruled  by  a  later  case  in  the  same  jurisdiction**  in  which 
the  court  says  that  the  rule  that  the 

"Owner  of  a  fractional  subdivision  owns  the  soil  whidi  was  included 
within  the  external  subdivision  lines,  is  inconsistent  with  tbe  rule  repeatedly 
laid  down  in  this  state  that  the  shore  proprietor  owns  to  the  thread  or  center 
of  the  stream." 

27.  265  111.  369.  In  that  case  a  question  of  title  arose  between  owners 
of  land  on  opposite  sides  of  the  Kankajcee  River.  In  the  government  sury^, 
it  appears  that  the  river  was  meandered,  possibly  at  a  time  when  the  river 
was  at  high  water,  and  the  map  showed  all  of  section  23  as  being  soudi  of 
the  south  meander  line  of  the  river  except  a  small  piece  of  7.41  acres  which 
appeared  as  the  northwest  corner  of  the  section  and  was  north  of  the  north 
meander  line  of  the  river.  Section  14  bounded  this  7.41-acre  piece  up  to  the 
point  where  the  north  line  of  this  piece  extended  east  to  the  north  meander 
line  of  the  river,  and  from  that  point  on  to  the  east  line  of  section  14  the 
north  meander  line  of  the  river  bounded  fractional  section  14  on  the  south. 
At  low  water  at  least,  the  meander  lines  did  not  coincide  with  the  bounds 
of  the  river,  but  on  the  contrary  a  large  tract  of  land  appeared  between  the 
meander  lines  and  the  river.  Much  of  this  land  fdl  within  the  north  line  of 
section  23  extended.  Much  of  it,  also,  fell  within  a  description  of  half  the 
bed  of  the  river  as  fixed  by  the  north  meander  line,  if  section  14  or  that  part 
thereof  on  the  meander  line  were  extended  to  the  middle  of  the  river  bed  as 
thus  fixed  by  the  north  meander  line.  Upon  that  peculiar  state  of  the  facta, 
the  rights  of  the  contending  parties  revolved;  the  one  party,  who  owned  in 
section  14,  claiming  by  virtue  of  his  riparian  ownership;  and  the  other  who 
owned  in  section  23,  claiming  by  virtue  of  the  north  section  line  of  that 
section  continued  east  across  said  north  meander  line. 

The  court  in  its  decision,  apparently  proceeds  from  a  rule  (265  111.  at 
p.  382)  that  "where  there  is  a  mistake  in  the  survey  of  a  fractional  lot  so 
that  either  the  line  of  a  meandered  stream  or  the  quarter  section  line  must 
be  abandoned,  the  quarter  section  line  must  be  adhered  to  as  the  more  cer^ 
tain  call."  Taking  this  in  connection  with  a  rule  (265  111.  at  p.  380)  that  a 
grantee,  by  patent,  of  a  legal  subdivision,  cannot  thereby  derive  title  to  land 
upon  another  legal  subdivision,  the  conclusion  follows  (p.  383)  "that  the 
grantee  from  the  government  of  the  southwest  quarter  and  southeast  quarter 
of  section  14  *  *  *  took  all  the  lands  contained  within  the  boundary  of  said 
-quarter  section  when  the  same  should  be  established,  but  they  would  not 
thereby  take  title  to  any  land  outside  of  said  quarters,  and  would  not  take 
any  title  thereby  to  any  lands  in  section  23.*' 

28.  65  Mich.  48. 

29.  Grand  Rapid  Ice  &  Coal  Co.  v.  S.  Grand  Rapids  Ice  &  Cod  Co., 
102  Mich.  227. 
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The  reference  in  that  case  to  Fuller  v.  Shedd^^  as  authority 
for  the  statement  "that  the  section  lines  could  not  be  extended 
when  a  lake  was  so  large  that  the  extensicm  of  those  lines  would 
not  absorbr  it"  is  erroneous.  That  is  the  peculiar  rule  in  Indiana, 
and  the  court  doubtless  had  in  mind  the  case  of  S toner  v.  Rice*^ 
when  it  made  that  reference. 

Lakes.  Owners  on  the  great  lake  (Michigan)  that  touches  the 
domain  of  the  State  of  Illinois,  have  received  less  liberal  attention 
from  the  court.  Such  owners  are  confined  in  the  extent  of  their 
ownership  to  the  line  at  which  the  water  of  the  lake  ordinarily 
stands  when  it  is  in  a  state  of  rest  Thus  in  the  pioneer  case  upon 
that  point**  the  court  says: 

"These  great  bodies  of  water,  having  no  currents,  like  rivers  and  other 
nuining  streams,  cannot  present  tiie  same  reasons  why  the  boundary  should 
be  extended  beyond  the  water's  edge,  where  it  is  ordinarily  found,  that  apply 
to  running  bodies  of  water.  Where  such  streams  are  called  for  as  a  bound- 
ary, the  thread  of  the  current  is  held  to  be  the  line,  from  each  side.  Such 
a  rule  could  not,  for  the  want  of  a  current,  be  adopted  in  this  case.  It 
would  not  be  sanctioned  either  by  analogy  to  the  rule,  or  by  reason.  And  if 
the  outer  edges  of  the  water  be  passed,  owing  to  the  approximation  of  these 
'  bodies  to  a  circular  shape,  it  would  be  found  exceedingly  difficult,  if  not  im- 

possible, to  ascertain  where  the  boundary  should  be  fixed,  or  the  shape  it 
should  assume." 

But  the  leading  case  upon  the  question,  possibly  is  People  v. 
Kirk,^  where  it  was  said  that  the  bed  of  Lake  Michigan  was  held 

'  30.    Supra, 

^  .  31.    121  Ind.  51.    See  Kean  v,  Calumet  etc,  Co,,  192  U.  S.  452  and  the 

I  dissenting  opmion  by  Mr.  Justice  White. 

32.    Seaman  v.  Smith,  24  IH.  521.    It  is  submitted  that  it  is  not,  as 

stated  by  the  court,  for  the  reason  of  the  absence  of  current  in  the  water 

of  Lake  Michigan,  or  because  of  its  shape  approximating  circular  in  form 

or  otherwise,  or  any  questions  of  difficulty  in  the  ascertainment  of  boundary 

J  lines  between  riparian  or  shore  owners,  and  the  extension  of  such  lines  into 

^  tiie  ta^e,  diat  the  boundary  rights  of  such  owners  are  limited  to  the  water 

and  do  not  extend  beyond.    Such  statement  as  given  above  as  reasons  for 

^  the  limitation  of  grants  by  the  United  States  of  land  bordering  the  water 

of  Lake  Michigan  does  not  indicate  much  careful  thought  or  reflection.    The 

limitation  exists  solely  because  the  United  States  did  not  own  or  ever  did 

<  own  the  bed  of  Lake  Michigan,  and  consequently  its  grants  of  shore  land 

I  could  not  embrace  land  that  it  did  not  own,  but  were  limited  to  the  edge  of 

i  tiie  water.    The  United  States  did  not  then  own  the  bed,  and  does  not  now 

i  own  the  bed  because  it  had  been  dedicated  by  the  United  States  to  the  public 

i  as  a  "common  highway."    Title  to  land,  whether  submerged  or  not,  does  not 

i  come  to  the  state  at  the  mere  bidding  of  a  court,  having  no  power  to  legislate 

or  to  disturb  vested  rights,  nor  does  the  argument  ab  inconvenienti  justify 

the  abandonment  of  the  rule  of  the  common  law. 

^  33.    162  in.  145  (1896). 
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by  the  state  in  its  sovereign  capacity  in  trust  for  the  people  of  the 
entire  state  for  the  purposes  of  navigation  and  filing.  That  case 
proceeds  largely  upon  the  rule  in  the  case  of  Illinois  Central  R.  R. 
Co,  V,  Illinois*^  above  referred  to. 

Inland  Lakes.  The  condition  of  the  law  in  Illinois  upon  the 
question  what  is  the  law  of  Illinois  as  to  title  to  the  beds  of  inland 
lakes,  must,  as  above  indicated,  present  a  similar  situation  as  in  the 
case  of  streams.  That  being  true,  it  is  interesting  to  examine  briefly 
how  the  cases  have  actually  handled  the  problem. 

The  first  case  involved  the  rigl^ts  of  exclusive  fishing  by  shore 

owners  in  a  small  lake,  apparently  non-navigable  in  fact*'    The 

court  in  that  case  applied  the  same  rule  applied  by  it  to  streams,  for 

it  seems  the  plaintiffs  owned  all  the  land^  on  the  lake.     Of  this 

case  the  Supreme  Q)urt  of  the  United  States  said  :•• 

"It,  with  other  cases  as  to  riparian  rights  on  rivers  and  streams,  ought 
to  be  conclusive  as  to  the  common  law  in  that  state." 

The  next  case*^  involved  the  right  and  title  to  the  bed  of  a 
lake,  known  as  Mcredosia  Lake,  in  Fulton  County.  A  part  of  the 
lake  covered  a  portion  of  section  16,  which  section,  alike  with  other 
similar  ntmibered  sections  in  other  townships,  had  been  granted  by 
the  United  States  to  the  state  under  the  enabling  act  of  1818,  giv- 
ing the  state  power  to'sell  or  lease  such  sections  for  the  use  of 
schools.  Thereafter  the  border  lands,  apd  the  lake  in  that  section, 
ceased  to  be  public  lands  of  the  United  States,  and  for  that  reason 
no  part  of  the  section  could  afterwards  be  claimed  as  swamp  lands 
under  the  Swamp  Lands  Act,  as  was  claimed  in  part  in  the  case, 
nor  could  the  state  claim  the  lake  for  any  purpose  or  reason  what- 
ever. The  trustees  of  schools,  therefore,  had  been  granted  and  so 
held  the  proprietary  right  of  soil  in  the  lake  bed  formerly  held  by 
the  United  States,  and  a  sale  by  the  trustees  to  an  individual  iMHdd 
convey  such  proprietary  right  and  title.  The  court  adverting  to 
the  rule  that  grants  6{  land  bounding  upon  rivers  above  tide  water 
carry  exclusive  right  and  title  of  the  grantee  to  the  center  of  the 
river,  subject  to  an  easement  for  navigaticm  if  navigable  in  fact,  yet 
said: 

34.  146  U.  S.  387. 

35.  Beekman  v.  Kraemer,  43  IlL  447. 

36.  Hardin  v.  Jordan,  140  U.  S.  371. 

37.  Trustees  of  Schools  v.  SehroU,  120  111.  509. 
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"A  different  rule  applies  where  land  is  conveyed  bounded  along  or  upon  a 
natural  lake  or  pond ;  in  such  case  the  grant  extends  only  to  the  water's  edge." 
citing  New  England  cases,  unmindful  of  the  early  colonial  ordinance 
limiting  grants  by  the  colonists  upon  such  waters,  and  citing  also 
Seaman  v.  Smith^^  But  notwithstanding  the  views  of  the  court 
as  to  grants  of  the  United  States  being  limited  in  extent  to  the 
water's  edge,  the  court  gave  title  to  the  school  trustees,  suing  in 
ejectment  for  the  lake  bed  in  section  16,  on  the  ground  that  they 
had  not  parted  with  their  lake  lands  adjacent  to  certain  lots  which 
they  had  sold,  and  by  which  the  defendants  claimed  a  part  of  the 
lake.  The  lots  sold,  did  not  border  upon  the  lake,  and  hence  de- 
fendants were  not  entitled  to  claim  as  shore  owners,  nor  was  it 
claimed,  either  in  the  decision  or  elsewhere,  that  the  state  had  any 
right  in  the  lake,  and  the  decision  given  in  favor  of  the  trustees 
refutes  any  such  suggestion  The  case  did  not  call  for  the  exposi- 
tion of  the  law  governing  waters,  'because  unnecessstry  to  the  deci- 
sion and  hence  purely  obiter  dicta.  The  finding  that  the  lots  sold 
by  the  trustees  to  SchroU  did  not  extend  to  the  lake  determined  the 
issue  and  the  statement  by  the  court  that  the  grant  by  the  United 
States  to  the  school  trustees  did  not  include  the  lake  would  conse- 
quently leave  the  title  to  the  lake  bed  in  the  grantor,  the  United 
States,  holding  confessedly  primary  title.  But  recovery  by  the 
trustees  of  schools  claiming  the  lake  bed  negatives  the  statement 
that  the  g^rant  to  them  did  not  embrace  the  lake.'* 

Next  in  order  of  time  was, a  case*^  involving  a  non-navigable 
lake  situated  in  part  within  the  limits  of  Chicago,  the  oAer  part 
being  in  the  State  of  Indiana  adjoining,  which  latter  part  Was 
designated  on  the  plat  of  the  survey  as  "lake,"  the  former  part 

38.  24  111.  521. 

39.  Commenting  upon  this  case,  the  Supreme  Court  of  the  United  States 
said :  "We  cannot  divest  ourselves  of  the  impression  that  the  opinion  of  the 
court  in  that  case  on  the  subject  in  hand  is  anomalous,  and  opposed  to  the 
entire  course  of  previous  decisions  in  that  state.  .  .  .  The  court,  however, 
without,  as  it  seems  to  us,  being  required  to  do  so,  undertook  to  lay  down 
the  law  as  to  the  rights  of  grantees  of  lands  bordering  on  lakes  and  ponds, 
as  distinguished  from  running  streams,  holding  to  the  Massachusetts  doctrine 
that  such  waters  belong  to  the  state  and  are  held  for  the  use  of  the  public, 
and  do  not  pass  to  the  riparian  proprietors.  Nearly  all  of  the  authorities 
referred  to  in  support  of  this  position  are  decisions  by  the  courts  of  Massa- 
chusetts and  other  New  England  states  which  follow  their  lead— the  court 
not  adverting  to  the  fact  that  the  law  of  Massachusetts  stands  on  a  peculiar 
colonial  ordinance  adopted  more  than  two  centuries  ago,  and  referred  to 
hereafter:"  (Hardin  v.  Jordan,  supra,) 

40.  Fuller  v.  Shedd,  161  111.  462. 
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"navigable  lake/'  the  ariginal  surveys  having  been  made  by  differ- 
ent surveyors  The  lake  was  found  to  be  non-navigable.  The  con- 
troversy arose  between  grantees  of  patentees  under  the  original 
survey  in  lUinofis  in  1834,  and  subsequent  patentees  under  a  survey 
made  in  1874  of  the  lake  bed  alone,  which  latter  survey  was  made 
by  direction  of  the  general  land  office,  claiming  beds  of  non-nav- 
igable lakes  as  still  being  public  land.  The  chancellor,  the  late 
Murray  F.  Tuley,  held  against  the  second  patentees,  and  extended 
the  shore  tracts  so  as  to  embrace  the  lake  bed  lying  in  Illinois,  f  d- 
lowing  the  Supreme  Court  of  the  United  States,  as  found  in  Hardin 
V.  Jordan^^  The  second  patentees  appealed,  and  the  Illinois  Su- 
preme Court  reversed  the  holding  of  the  chancellor,  upon  grounds 
discussed  hereinafter. 

The  decision  in  FuUer  v.  Shedd  was  by  writ  of  error  presented 
for  review  to  the  Supreme  Court  of  the  United  States.**  That 
court  affirmed  the  decision  of  the  Supreme  Court  of  Illinois,  ap- 
parently under  the  rule  of  Hardin  v.  Jo^dan,^*  that  the  bed  of  the 
lake  or  portion  thereof,  could  belong  to  Hardin,  only  as  an  incident 
to  the  land  which  he  owned  on  its  shored  and  that  whether  it 
passed  as  such  incident  or  not  depended  on  the  Illinois  law;  that 
by  virtue  of  the  later  pronouncement  of  the  Illinois  Supreme  Court, 
it  appeared  that  the  court  in  Hardin  v,  Jordan  was  mistaken  as  to 
what  the  Illinois  law  was ;  that  under  the  Illinois  law  the  bed  did 
not  pass  to  the  riparian  owner  as  an  incident;  and  therefore  the 
decision  of  the  Illinois  court  must  be  affirmed  so  far  as  it  involved 
the  right  of  Hardin  to  any  part  of  the  bed  of  this  lake  by  virtue 
of  ownership  on  the  shore.** 

Following  Fuller  v.  Shedd  is  presented  a  case*'  involving  Sun- 
fish  Lake,  in  Carroll  County,  in  which  it  was  stated : 

"The  law  of  this  state,  as  repeatedly  announced  is,  that  the  shore  owner 
on  meandered  lakes,  whether  navigable  or  non-navigable,  take  title  <mly  to 
the  water's  edge,  the  bed  of  the  lake  being  in  the  state." 

41.  140  U.  S.  371. 

42.  Hardin  v.  Shedd,  190  U.  S.  508, 

43.  140.  U.  S.  371. 

44.  The  court  said:  'The  rule  as  to  conveyances  bounded  on  non- 
navigable  lakes  does  not  mean  tiiat  the  land  under  such  water  .  .  .  passed  to 
the  state  on  its  admission,  or  otherwise,  apart  from  the  Swamp  Land  Act 
Sut  is  simply  a  convenient,  possibly  the  most  convenient,  way  of  determinhig 
the  effect  of  a  grant  We  are  particular  in  calling  attention  to  this  di£Fer- 
ence,  because  we  fear  that  there  has  been  some  misapprehension  witii  regaid 
to  the  point:"  (140  U.  S.  519). 

45.  Hammond  v.  Shepard,  186  111.  235. 
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A  more  correct  statement  would  have  been,  that  it  had  been 
announced  "only  in  FiUler  v.  Shedd/*  rather  than  "repeatedly/*  for 
the  court  could  have  referred  only  to  that  case,  which  stood  alone 
as  announcing  such  doctrine,  and  consequently  did  not  have  the 
significance  supposed.  Following  that  comes  Schulte  v.  Warren^. 
In  that  case  the  court  uses  language  as  follows  (p.  117) : 

''But  in  case  of  a  natural  lake  or  bed  of  water  meandered  by  the  govern- 
ment, the  grant  extends  to  the  water's  edge,  while  the  ownership  of  the  bed 
of  the  lake  is  in  the  state  in  trust  for  all  the  people  for  the  purpose  of 
fishing,  boating  and  the  like." 

The  cases^^  cited  by  the  court  in  support  of  this  language,  it 

seems,  do  not  apply  to  the  drcumstances  of  that  case;  for  in  that 

case  the  question  involved  the  rights  of  the  public  to  hunt  and  fish 

in  waters  that  had  inundated  lands  of  the  complainant;  the  court 

}  holding  that  such  inundation  did  not  in  fact  deprive  the  owner  of 

the  title  to  his  land.**    The  next  case  that  throws  any  light  upon 

%  the  subject  is  the  case  of  Wilton  v.  Van  Hessen.^     That  case 

t  adopts  the  rule  that  the  beds  of  navigable  waters  belong  to  the 

i:  state  (the  court  uses  the  terms  "navigable"  and  "tide"  indiscrim- 

:  inately),  and  points  out  that  the  sole  warrant  of  the  state  to  claim 

^  any  title  at  all  to  sub-aqueous  lands  is  based  upon  that  rule.    The 

J  court  then  refers  to  the  rule  set  up  by  the  Illinois  cases'®  above 

^  cited  and  concludes  as  the  only  mode  of  reconciling  the  rule  in 

those  cases  that  it 

[  46.    218  IlL  109  (1905). 

'  47.    Seaman  v.  Smith,  24  111.  521 ;  Trustees  of  Schools  v.  Sehroll,  120 

!•  IlL  509;  FMer  v.  Shedd,  161  IlL  462;  People  v.  Kirk,  162  IlL  138;  and  Ham- 

mond  V,  Shepard,  supra, 

48.    Of  the  cases  thus  cited,  Seaman  v.  Smith,  holds,  merely  that  the 

^  boundary  line  of  lands  on  Lake  Michigan  is  the  line  where  the  water  usually 

stands  when  free  from  disturbing  causes,  and  does  not  say  who  owns  the  bed ; 
Trustees  of  Schools  v.  Schroll,  also  holds,  merely  that  the  riparian  owner's 

'  title  extends  only  to  the  water's^edge,  by  construction  of  gran^  and  does  not 

''  say  who  owns  tiie  bed;  Fuller  v.  Shedd  holds  the  same,  and  does  not  say 

who  owns  the  bed,  except  insofar  as  such  conclusion  can  be  arrived  at  from 
the  language  above  referred  to  that  the  state  holds  the  same  in  trust  for  the 
people;  in  P.  v.  Kirk,  tiie  court  proceeds  from  the  rule  that  title  to  land 
covered  by  tide  waters  belongs  to  the  state  and  then  applies  that  to  the  Great 
Lakes  as  does  the  case  of  Illinois  Central  Railroad  Co.  v.  Illinois,  146  U.  S. 

)  »  387-485 ;  Hammond  v.  Shepard  is  the  only  one  that  extends  die  rule  to 

^  inland  lakes  that  are  meandered,  but  cites  no  authorities. 

^  49.    249  IlL  182-187,  188,  189. 

^  50.    Hammond  v.  Shepard,  186  IlL  235;  Schulte  v.  Warren,  218  IlL  108; 

I  '  and  Fuller  v,  Shedd,  161  IlL  462.     (That  being  the  order  in  which  they  are 

cited  in  Wilton  v.  Van  Hessen.) 
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"Is  undoubtedly  based  upon  the  ground  that  the  federal  government,  by 
its  act  of  meandering  a  lake,  indicates  that  it  b  a  navigaUe  body  of  water, 
concedes  that  the  title  to  the  bed  of  the  same  is  in  the  State,  and  by  selling 
or  otherwise  disposing  of  the  surrounding  lands  as  bounded  by  the  edge  of 
the  water,  abandons  all  claim  to  the  bed."    (No  authorities  cited.) 

The  Rule  of  Construction  Is  Basically  Wrong  Which  Con- 
fines Private  Ownership  to  the  Water^s  Edge  in  Cases  of 
Lakes  Whose  Boundaries  Are  Meandered  for  the  Govern- 
ment Survey.  / 

The  Premise,  From  the  maze  of  judicial  interpretation  above 
set  forth,  it  is  apparent  that  the  rights  in  the  lands  under  inland 
lakes  in  the  state,  whose  boundaries  are  meandered,  can  be  classed 
in  one  of  two  categories,  only:  They  are  lands  under  navigable 
waters,  or  they  are  lands  under  non-navigable  waters. 

The  United  States  Rule,  Under  the  federal  rule  as  illustrated 
by  such  cases  as  Packer  v,  Bird/^  Hardin  v.  Jordan,^*  and  Hardin 
V.  Sheddf^  if  the  waters  are  navigable  within  the  proper  meaning 
of  that  term,**  then  the  title  is  in  the  state  in  trust  for  the  people; 
but  if  the  waters  are  non-navigable,  then  the  title  is  in  the  United 
States  tmless  it  passed  out  of  the  federal  government  by  force  of 
the  grant  of  lands  upon  the  shore«  and  the  question  if  it  did  pass 
out  of  the  United  States  is  one  of  construction  of  the  grant,  de- 
pending upon  whether,  imder  the  law  of  the  state  where  the  land 
lies,  such  bed  passes  as  an  incident  to  the  land  on  the  shore,  or  not 
The  Illinois  Rule,  In  the  face  of  the  imcertain  reasons  given 
for  its  decisions,  the  real  reason  for  the  Illinois  rule  is  in  doubt 
The  only  thing  that  is  clear  from  those  authorities  is,  that  the  land 
under  meandered  inland  lakes  in  Illinois  does  not  belong  to  the 
riparian  owners  by  construction  of  grant  or  otherwise. 

The  Suggestion  that  the  United  States  Rendered  Such  Lakes 
Navigable  by  Meandering  their  Boundaries,  It  is  not  believed  that 
the  Illinois  Court  will  adopt  the  suggestion  in  Wilton  v.  Van  Hes- 
sen,^^  that  the  act  of  meandering  operated  as  some  kind  of  a  con- 
cession that  the  lakes  were  navigable.     This  is  flatly  in  conflict 

51.  137  U.  S.  661. 

52.  140  U.  S.  371. 

53.  190  U.  S.  508. 

54.  If  the  English  common  law  definition  is  to  be  applied,  then  there 
are  no  such  waters  in  Illinois. 

55.  249  III.  189. 
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with  the  explicit  ruling  of  the  United  States  Supreme  Court.^ 

^  Meander  lines  are  of  no  particular  significance  except  for  the  con-. 

3  venience  of  the  land  department  in  figuring  the  acreaige  of  the  land 

sold" 

When  the  State  of  Illinois  claims  title  to  any  part  of  that 

£  which  vfas  the  public  domain  at  the  time  of  the  admission  of.  the 

^  state  into  the  union,  it  must,  in  order  to  establish  proprietary  right, 

trace  tille  from  the  United  States,  as  it  could  do  as  to  certain  lands 

donated  to  the  state  for  schools,  for  reclamation  of  swamp  lands 

and  certain  land  in  aid  of  railroads;  but  no  daim  of  title  can  be 

^  exercised  by  the  state  without  showing,  as  an  individual  is  re- 

*  quired  to  show,  the  source  from  which,  and  whereby  title  is  derived. 

¥  Whether  or  not  the  state  acquired  title  to  such  waters  as  were 

navigable,  imder  the  provision  of  the  dedicatory  act  by  the  com- 

sii^  pact  with  Virginia  or,  as  some  courts  have  held,  that  the  new  states 

E,i  acquired  such  title  by  their  inherent  sovereignty  and  admission  into 

^  the  union  upon  the  same  footing  as  the  original  thirteen  states 

e.t!  concerning  tide  waters,  the  result  is  the  saiAe.'^    It  is  here  con- 

[^  tended,  however,  that  the  reasons  for  state  ownership  of  navigable 

le:  waters,  as  herein  stated,  are  sounder  in  logic  and  reasoning  than 

jj  are  otherwise  advanced;  but  aside  from  the  distinction  claimed,  one 

i)  wotild  be  bold,  indeed,  who  asserted  that  the  state  for  any  reason 

{%  was  entitled  to  claim  for  itself  the  beds  and  waters  of  such  as  were 

fj . 

^  56.    Railroad  Co.  v.  Schurmeier,  7  Wall.  284  (U.  S.)  ;  Hardin  v.  Jordan, 

'  140.  U.  S.  371. 

*^  57.,  The  suggestion  of  abandonment  of  the  property  of  the  United  States 

i^  by  the  mere  ministerial  method  adopted  by  i  department  of  the  government 

J,:  in  order  to  be  able  to  estimate  the  area  of  a  fractional  section  existing  in 

consequence  of  running  section  lines  in  accordance  with  the  laws  of  Congress, 

to  their  interruption  by  bodies  of  water,  invites  comment    In  the  survey  of 

J  the  public  lands,  including  those  adjoining  the  great  rivers  of  the  Northwest 

^  Territory,  the  rectangular  system  of  surveying  was  first  adopted,  all  rivers 

J]  both  navigable  and  non-navigable,  were  meandered,  yet  in  neither  case  did 

^'  that  method  have  any  other  significance  than  to  give  data  from  which  an 

^  estimate  might  be  made  of  the  area  of  a  given  fraction.    Certainly,  it  did  not 

^  have  the  effect  of  transferring  title  from  the  United  States  to  the  state. 

That  such  power  of  abandonment  of  the  public  lands  was  vested  in  the  Land 

^  Department,  unauthorized  by  any  act  of  Congress,  is  too  plain  an  error  to 

admit  of  discussion ;  nor  did,  nor  could,  such  line  make  a  non-navigable  body 

of  water  a  navigable  body.     Mr.  Lincoln,  on  a  memorable  occasion  said: 

"Calling  a  sheep's  tail  a  leg  did  not  make  it  a  leg."    Nor  are  meander  lines 

y  shown  on  the  plats  of  the  surveys  made  by  the  government,  as  stated,  the 

learned  Court  being  msstaken  in  this  regard. 

58.    Wilton  v\  Van  Hessen,  249  111.  182  (1911). 
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not  navigaUe.  As  well  claim  that  because  the  original  states  were 
made  a  federal  union,  having,  each,  title  and  dominion  of  all  un- 
sold lands  within  their  respective  limits,  Illinois,  in  order  to  be  on 
an  equal  footing  with  them,  should  have,  likewise,  that  part  of  the 
public  domain  falling  within  its  borders.  Nor  has  the  "equal  foot- 
ing'' theory  ever  been  advanced  by  the  courts  of  any  one  of  the 
other  four  states,  which,  with  Illinois,  were  carved  out  of  the 
Northwest  Territory.  They,  all,  with  Illinois,  adopted  by  statute 
the  common  law,  as  they  were  required  to  do  under  the  provision 
of  the  compact  between  Virginia  and  the  United  States,  whidi  pro- 
vided that 

The  inhabitants  of  the  territory  northwest  of  the  Ohio  River  were 
always  to  be  entitled  to  judicial  proceedings  according  to  the  course  of  the 
common  law."»* 

The  Theory  that  the  Bed  of  Such  Lakes  Must  Pass,  if  at  all, 
as  an  Incident  to  the  Land  Bordering  the  Shore.  Possibly,  assum- 
mg  for  that  purpose  that  the  dieory  is  itself  sound  which  is  denied, 
the  result  reached  by  the  Illmois  courts  would  be  logical  to  the 
extent  that  it  confines  the  limits  of  a  riparian  owner  on  such  lakes 
to  the  water's  edge,  and  if  it  left  the  title  to  the  bed  in  the  United 
States.  For  this  theory  says  that  the  bed  must  pass  out  of  the 
United  States,  if  at  all,  by  force  of  the  grant  Inasmuch  as  the 
grant  does  not  in  terms  embrace  the  sub-aqueous  lands,  tfa^  can 
only  pass  by  implication,  from  a  construction  of  the  grant,  and  the 
only  way  in  which  the  state  law  can  at  all  affect  the  construction 
of  the  grant,  is  by  terming  the  sub-aqueous  land  incident  to  the 
riparian.  If  that  be  the  proper  rule  to  apply,  and  assuming  further 
(to  go  the  lengdi  with  the  Illinois  court)  that  no  water  is  navigable 
within  the  definition  of  the  term,  except  tide  water  of  which  there 
is  none  in  Illinois,  the  beds  of  all  bodies  of  water  in  Illinois  are  still 
in  the  United  States,  because  in  this  state,  land  cannot  pass  appur- 
tenant to  or  as  an  incident  to  land.'®  The  result  is  equally  con- 
fusing when  an  attempt  at  reconciliation  is  made  by  adopting  some 
other  definition  of  the  meaning  of  '^navigability.'' 

But  the  Illinois  cases,  as  set  forth  above,  do  not  proceed  upon 
any  such  theory.    One  theory  advanced  is  that  the  same  rule  should 

59.  Stoner  v.  Rice,  121  Ind.  51 ;  Kean  v.  Roby,  145  Ind.  221 ;  Lormatt  r. 
Benson,  8  Mich,  25;  Rice  v.  Ruddimann,  10  Mich.  125;  Grand  Rapids  Ice  Co, 
V,  S,  Grand  Rapids  Ice  Co.,  102  Mich.  227;  Lembeck  v,  Nye,  47  CXito,  356; 
Diedrich  V.  N,  W.  U.  Ry.  Co,,  42  Wis.  248. 

60.  St  Louis  Bridge  Co,  v,  Curtis,  103  IlL  4ia 
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apply  to  meandered  inland  lakes  that  is  S4>plied  to  Lake  Michigan,*^ 
and  in  support  of  that  theory  the  court  cites  a  Maine  case.**  The 
Maine  citation  has  no  bearing  whatever,  because  Maine  was  orig- 
inally a  part  of  Massachusetts  and  subject  to  the  col(Hiial  ordinance. 
The  methods  of  surveying  were  different  in  the  original  states  from 
those  adopted  for  the  public  lands.  Meandering  of  lands  was  un- 
known in  Maine,  and  in  fact  that  metfiod  obtained  only  in  the  case 
of  public  lands,  and  then  otily  as  a  rule  adopted  in  the  general  land 
office  as  a  method  for  estimating  the  area  of  fractional  parts  of 
the  public  land.  The  same  case  suggests  as  another  reason  for  hold- 
ing that  the  riparian  ownership  extends  only  to  the  water's  edge, 
that  "the  irregular  borders  of  a  lake  would  render  the  determination 
of  lines  in  the  bed  of  the  lake  between  riparian  proprietors,  of  al- 
most impossible  solution."  The  logic  of  such  reading  cannot  be 
'otherwise  than  because  of  supposed  mathematical  difficulties  the 
rights  of  the  shore  owner  of  tfie  lake  must  be  taken  by  the  state! 
Reflection,  however,  will  remind  that  reasons  of  mere  difficulty  are 
not  sufficient  to  justify  an  abandonment  of  common  law  rvie^f* 
besides  it  will  be  difficult  to  understand  how  the  state  can,  for  that 
reason,  become  vested  with  title.  If  grants  by  the  United  States, 
holding  title  primarily,  do  not  by  their  own  force,  convey  in  extent 
full  title,  the  natural  consequence  would  be  that  such  part  not  con- 
veyed, would  still  remain  in  the  United  States.  Certainly,  it  is 
plainly  apparent  that  the  state,  for  such  reason,  cannot  establish 
title  or  just  claim  to  it*^  Still  another  reason  advanced  by  the 
court  in  the  Fuller  v.  Shedd  case  was,  that  it  has  been  the  policy 
of  the  state  to  stock  its  waters,  both  lakes  and  streams,  with  fish 
for  the  benefit  of  the  public  in  the  state,  and  if  the  rule  thus  limit- 
ing riparian  ownership  be  departed  from  '%e  small  non-navigable 

61.  Fuller  v.  Shedd,  161  lU.  462. 

62.  Bradley  V.  Rice,  \^^t.2Dii. 

63.  Hardin  v.  Jordan,  140  U.  S.  371-397.  (The  court  here  considered 
the  rule  ab  inconvenienti  as  no  reason  for  depriving  the  riparian  owners, 
but  that  it  should  be  left  to  them  to  fight  out  the  question  of  apportionment) 

64.  The  English  courts  found  no  such  difficulty  in  giving  to  private 
owners  the  bed  of  a  lake  sixteen  miles  long  and  eight  miles  wide.  Bristow 
V.  Cormican,  3  App.  Cas.,  641  (dtcd  in  Hitrdin  v.  Jordan,  140  U.  S.  371). 
The  Illinois  court  itself  has  adopted  a  rule  of  proportions  in  figuring  title 
to  the  bed  of  a  stream  that  beh'es  this  contention  ab  inconvenienti.  Thus  in 
the  case  of  Kinsella  v.  Stephenson,  265  IlL  369,  referred  to  at  the  outset  of 
this  article  the  rule  of  filling  out  of  fractional  quarters  was  applied.   ^ 
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lakes  would  become  the  private  waters  of  riparian  owners,  pertinent 
to  their  lands,  with  exclusive  rights  thereon  as  to  boating,  fishing 
and  the  like,  from  which  the  body  of  the  people  would  be  excluded 
— a  principle  inconsistent  with  and  not  suited  to  the  condition  of 
our  people  nor  called  for  as  a  rule  of  law."  It  should  be  noted 
this  argument  is  expressly  applied  by  this  language  to  streams  as 
well,  as  to  which  the  court  found  no  such  scruples  against  excluding 
the  ptiblic  f rcHn  fishing,*"  so  that  this  reason  accomplishes  its  own 
refutation.  But  reflection  at  once  indicates  the  superficialness  of 
such  argument.  There  are  ntmierous  meandered  lakes  in  the  state 
surrounded  by  privately  owned  lands,  which  lakes  are  inaccessible 
except  over  such  privately  owned  lands.  How  are  the  public  to 
enjoy  rights  of  fishing  in  such  lakes?  A  fortiori,  how  is  the  state 
to  stock  such  lakes  ?  Yet  the  state  owns  the  bed  according  to  the 
rule  in  Illinois.  Such  argument  would  lead  to  the  answer  that  the 
state  might  exercise  powers  of  eminent  domain  to  obtain  access  for 
the  public  to  such  lands. 

But  with  reference  to  the  particular  lake  involved  in  this  case 
of  Fuller  v.  Shedd,  it  should  be  noted  that  part  of  it  lies  in  the 
State  of  Indiana  and  that  the  title  to  the  lands  bordering  that  part 
of  the  lake  in  Indiana  remained  in  the  United  States  until  the 
passage  of  the  Swamp  Lands  Act,  when  that  state,  by  the  descrip- 
tions given  in  the  original  survey  to  shore  lands,  acquired  them, 
becoming  thereby  a  shore  owner.  The  state  sold  these  lands  by 
the  same  descriptions,  individual  purchasers  becoming  thereby  suc- 
cessors of  the  state,  as  such  shore  owners.  Title  to  the  border 
lands  of  the  lake  in  Illinois  were  acquired  by  individuals  before 
the  passage  of  the  Swamp  Lands  Act,  they  succeeding  the  United 
States  as  shore  owner.  The  Supreme  Court  of  Indiana  held  that 
the  grants  from  the  United  States  to  the  state,  and  by  the  state  to 
the  shore  owners,  embraced  the  part  of  0ie  lake  in  Indiana.^  A 
novel  situation  is  thus  presented.  There  is  individual  ownership 
of  the  lake  in  Indiana,  leaving  to  the  proprietors  their  right  to 
develop  commercial  requirements  naturally  arising  in  the  locality, 
while  like  right  is  denied  to  the  shore  owners  in  Illinois,  although 

.    65.    Beckman  v.  Kraemer,  43  111.  447;  Schulte  v,  Warren,  218  IlL  108. 
65.    Kean  v.  Roby,  145  Ind.  221. 
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on  the  same  lake,  title  to  both  parts  of  the  lake,  that  in  Indiana,  as 
well  as  that  in  Illinois,  being  derived  alike  from  the  United  States 
bedding  primary  title  thereto,  and  passing  to  shore  purchasers  in 
each  st&te  alike  without  limitation. 

It  may  be  stated  here  as  a  matter  of  significant  importance, 
that  in  respect  to  the  limitation  placed  by  the  Supreme  Court  of 
Illinois  upon  the  shore  owners'  right  of  use  of  a  non-navigable  lake, 
this  state  stands  alone  of  all  the  five  states  formed  out  of  the 
Northwest  Territory,  wiA  the  single  exception  of  Wisconsin,  the 
decisions  of  that  state  not  being  harmonious.  All  the  other  states 
have  conceded  ownership  of  non-navigable  lakes  to  the  shore  own- 
ers', in  accordance  with  the  compact  between  Virginia,  the  originail 
owner,  and  its  grantee,  the  United  States.'^ 

The  court  in  Puller  v.  Shedd,  it  may  be  remariced,  was  concerned 
beyond  necessity,  lest  the  United  States  did  not  receive  pay  for  the 
submerged  land  of  the  lake,  unmindful  that  its  grants  included  with- 
out compensation  the  beds  of  the  great  rivers  of  the  state;  also 
that  it  was  solely  a  matter  for  the  government  to  determine,  and 
it  was  not  complaining. 

But  the  court,  it  seems,  has  not  been  consistent  even  in  holding 
that  a  riparian  owner  takes  only  to  the  water's  edge.  In  Trustees 
of  Schools  V.  Schroll,*^  the  court  gave  judgment  to  the  trustees  of 
schools  against  Schroll,  who  was  in  possession,  of  that  part  of  the 
lake  lying  in  section  16,  claiming  the  section  as  they  did  under  the 
grant  from  the  United  States.  Such  judgments  could  not  have 
been  consistently  given  to  the  trustees  if  the  title  to  the  lake  bed  had 
already  passed  from  the  United  States  to  the  state,  as  the  court 
would  in  Fuller  v,  Shedd  have  it  appear.  It  becomes  pertinent  to 
ask,  By  what  power,  authority,  and  by  what  instrument,  did  the 
United  States  convey  its  title  to  the  lake  tied  to  the  state?  The  only 
answer  that  has  been  offered  is  because  the  lake  had  been  mean- 
dered! It  IS  to  be  noticed  Aat  Meredosia  Lake  was,  like  Wolf 
Lake,  meandered;  yet,  notwithstanding,  the  trustees  of  schools  re- 

67.  Stoner  v.  Rke,  121  Ind.  51 ;  Kean  v,  Roby,  145  Ind.  221 ;  Rice  v. 
Rudditnann,  10  Mich.  125 ;  Grand  Rapids  Ice  Co.  v.  S,  Grand  Rapids  Ice  Co,, 
102  Mich.  227;  Lembeck  v.  Nye,  47  Ohio  336;  Diedrich  v,  N,  W.  U,  R,  Co., 
42  Wis.  248. 

68.  120  111.  509. 
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covered  1  Indeed,  like  that  part  of  Wolf  Lake  in  Illinois,  Meredosia 
Lake,  in  addition  to  its  name  as  given  in  the  original  survey,  it  will 
appear,  was  designated  '^navigable/'  Thus,  Meredosia  Lake,  like 
Wolf  Lake,  has  two  classes  of  ownership,  individual  under  Ae 
school  trustees  for  one  part,  and  public  ownership  under  Fuller  v. 
Shedd,  for  another  part.    An  anomalous  position  truly. 

The  Rule  that  the  Beds  of  Non-Navigable  Waters  Pass  as  In- 
cidents to  the  Riparian  Lands  Is  Not  Sound.  It  is  submitted,  how- 
ever, that  the  rule  that  found  its  inception,  apparently,  in  the  case 
of  Packer  v.  Bird^  and  was  applied  in  Hardin  v,  lordan^^  is  faulty 
even  if  it  be  considered  it  operates  in  Illinois  to  leave  the  title  to  the 
lands  under  such  waters  in  the  United  States,  and  the  authority  for 
that  position  is  suggested  in  the  dissenting  opinion  of  Hardin  v. 
Jordan  itself.  As  suggested  there,  the  theory  that  must  govern 
the  passing  of  any  part  of  the  bed  of  such  water  is  one  of  pre- 
sumption and  not  of  appurtenance,  for  land  cannot  be  appurtenant 
to  land.  If  the  rule  is  one  of  presumption,  then  it  involves  the  mean- 
ing of  the  federal  grant,  and  that  must  be  determined  by  the  laws 
of  the  United  States.^^  It  would  seem  unquestioned  that  the  laws 
of  the  United  States  would  give  to  tfie  riparian  owner  the  sub- 
aqueous land  adjacent  to  the  riparian  lands,^'  under  a  rule  of  con- 
struction to  be  governed  by  federal  decisions. 

The  Rule  of  Construction  Which  Permits  the  Filling  Out  of  a 
Fractional  Quarter  Section  so  as  to  Embrace  Sub-Aqueous  Lands 
Is,  Also,  Wrong.  The  rule  applied  by  KvnseUa  v.  Stephenson^  as 
borrowed  from  the  Indiana  case  invites  criticism  because  it,  like 
the  other  rules  above  analyzed  and  shown  groundless,  is  a  mere 
makeshift,  induced,  doubtless,  by  a  desire  in  some  way  to  regain 
the  beaten  track  of  judicial  travel.  Congress  did  not  authorize  any 
such  extension  of  sectional  lines;  and  if  riparian  owners  are  en- 
titled to  any  part  of  the  bed  at  all,  it  must  be  by  force  of  the  law 
that  includes  in  the  original  grant  by  construction  a  part  of  such 


69.  137  U.  S.  661. 

70.  140  U.  S.  371. 

71.  WUcox  V,  McConnell,  38  U.  S.  517. 

72.  Railroad  Co.  v.  Schurmeier,  7  Wall  284  (U.  S.) ;  see  note  to  Goioh 
emour  v.  National  Ice  Co.,  18  L.  R.  A.  695. 

73.  Supra. 
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bed.  The  only  known  rule  of  law  that  permits  thsTt,  is  the  common 
law  rule  that  gives  to  riparian  owners  the  1}ed  of  non-navigable 
waters  to  tfie  center  or  thread  of  the  waterJ* 

In  Conclusion.  It  is  to  be  hoped  that  some  solution  based  upon 
an  acceptable  foundation  will  soon  be  woriced  out  to  dissipate  the 
confusion  which  thus  exists.  An  achievement  of  such  attainment, 
doubtless,  will  receive  everlasting  appreciation  of  both  the  laity 
and  the  bar, 

74.  McCormck  v.  Huse,  78  Dl  163;  Wonson  v.  Wonson,  14  Allen  71 
(Mass.)  ;  Jones  v.  Ue,  77  Mich.  35;  Bhdgett  v.  Davis  L.  Co.,  87  Mich.  498; 
CrandaU  v,  AlUn,  118  Mo.  403;  Muhroy  v.  Norton,  100  N.  Y.  424;  City  of  St. 
Louis  V.  RutM,  13SV.S.22S. 
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IMPORTANT  BILLS  PENDING  IN  THE 
ILLINOIS  GENERAL  ASSEMBLY' 

Compiled  by  He»bbrt  Hasley'  , 

HOUSE 
Referred  to  Committee  on  Banking 
Blue  Sky  Law.    House  No.  31:  Scanlan. — ^To  res^te  sales 
of  investment  securities  under  license. 

Private  Banks.  House  No.  37:  Thon. — ^To  amend  "an  act 
concerning  corporations  with  banking  powers''  so  as  to  forbid 
private  banking. 

Referred  to  Committee  on  Civil  Service 

Civil  Service.  House  No.  8:  Carter. — ^To  regulate  civil  ser- 
vice in  counties  of  150,000  or  more.    (Senate  Bill  85). 

Civil  Service.  House  No.  90:  Lyle. — ^To  rq;ulate  civil  service 
in  counties  of  150,000  or  more  and  in  counties  which^  adopt  the  act 

Civil  Service.  House  No.  91 :  Lyle. — ^To  regulate  civil  service 
in  sanitary  districts  by  amending  "an  act  to  create  sanitary  dis- 
tricts, etc.,"  approved  May  29,  1889. 

CizHl  Service.  House  No.  94:  Church. — ^To  bring  employees 
of  the  Chicago  Mtmicipal  Court  tmder  the  classified  civil  service 
of  the  City  of  Chicago. 

CivU  Service.  House  No.  243:  Seif. — ^To  bring  ChicagD 
Municipal  Court  employees  under  the  classified  civil  service  of  the 
City. 

Referred  to  Committee  on  Charities 

Delinquent  Children.  House  No.  166:  Shephard. — ^To  amend 
"an  act  relating  to  children,  etc.,"  approved  June  4,  1907,  to  pro- 
vide for  destroying  the  record  after  two  years  of  good  behavior. 

Referred  to  Committee  on  Education 

School  Board.  House  No.  69:  Hicks. — ^To  amend  an  act  to 
provide  for  the  appointment  of  school  directors,  etc.,  approved  May 
29,  1879,  to  provide  that  in  districts  having  a  population  of  45,000 
or  more,  the  board  shall  consist  of  11  members  appointed  by  the 
Mayor. 

Vocational  Education.  House  No.  118:  Young. — ^To  provide 
state  aid  for  vocational  schooling. 

School  Board.  House  No.  252 :  Mueller. — To  amend  Sections 
128  to  139  of  "an  act  to  establish  and  maintain  a  system  of  free 
schools,"  approved  June  12,  1909,  so  that  in  cities  exceeding  100,000 
the  board  shall  consist  of  11  members  appointed  by  the  Mayor. 
(Senate  Bill  56). 

Community  High  Schools.  House  No.  268:  Perkins. — ^To 
amend  "an  act  to  establish  and  maintain  a  system  of  free  schools," 

1.  The  bills  selected  are  those  thought  to  be  of  interest  to  the  lef^al 
profession,  and  worthy  of  being  called  to  their  special  attention.  The  bills 
are  arranged  under  the  committees  to  which  they  have  been  referred,  with 
their  respective  numbers,  and  the  names  of  the  legislators  introducing  them. 

2.  Professor  of  Legislation  in  Northwestern  University  School  of  Law. 
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[\  approved  June  12,  1909,  and  to  repeal  *'an  act  to  provide  high 

school  privileges,  etc.,"  approved  June  26,  1913. 

Community  High  Schools.  House  No.  274:  Wilson.— This  trill 
affects  the  same  acts  as  No.  268. 

Referred  to  Committeb  on  Elections 
|s  Judicial.    House  No.  112:  Thon. — ^To  govern  the  electicMi  of 

all  judges  in  Cook  County. 
i:  Chicago.     House  No.  125:  Bums. — ^To  provide  non-partisan 

ii  election  for  all  elective  officers  in  Chicago,  including  Municipal 

Court  judges  and  officers. 

Chicago  Municipal  Court.  House  No.  222 :  Hamlin. — ^To  pro- 
vide for  non-partisan  elections  of  Municipal  Court  judges. 

Referred  to  Committee  on  Industrial  Affairs 
^:!  Women  Workers.    House  No.  126:  Carter. — To  amend  and 

p:  strengthen  "an  act  to  regulate  and  limit  the  hours  of  employment 

r.5  of  females,  etc.,"  approved  June  15,  1909. 

g  Minimum  Wage.     House  No.  202:  Bums. — ^To  establish  a 

minimum  wage  commission. 

f  Referred  to  Committee  on  Insurance 

^'  Insurance.    House  No.  196:  Scanlan. — ^To  regulate  the  insur- 

ance business  and  license  agents. 

'  Life  Insurance.    Hbuse  No.  228:  Sidney  Lyon. — ^To  prevent 

^  splitting  commissions. 

Xife  Insurance.  House  No.  229:  Sidney  Lyon. — ^To  provide 
for  licensing  life  insurance  agents. 

Referred  to  Committee  on  Judiciary 
^  Collection  Agencies.     House   No.    1:   Bippus. — ^To   regulate 

same. 

Criminal  Code.     Hbuse  No.  9:  Dahlberg. — Provides  penalty 

\i  from  one  to  five  years  for  keeping  saloon  open  on  Sunday. 

5  Compensation  for  Accident.     House  No.   17:  Gregory. — ^To 

amend  the  title  of  and  Section  4  of  "an  act  to  promote  the  general 

t  welfare  ...  by  providing  compensation  for  accidental  injuries,  etc." 

Criminal  Code.     House   No.   20:   Jackson.-^Adding   section 

f  261a,  which  proh3)its  keeping  open  on  Sunday  any  shops  except  in 

cases  of  convenience,  necessity  or  charity.    Places  of  refreshment, 

*  barbershops,  drug  stores,  etc.,  are  excepted. 

Practice  of  Law  by  Corporation.    House  No.  25 :  Lyon. — ^Bar 
;  Association  Bill  to  prevent  practice  of  law  by  corporations. 

Convict-Made  Goods.  House  No.  33:  Shurtleff. — Forbidding 
sale  of  such  goods  without  license. 

Inheritance  &y  Murderer.    House  No.  39:  Wagner. — Murderer 
f  barred  from  profiting  by  his  crime.    (Senate  Bill  50). 

Separating  Wholesale  and  Retail  Liquor  Businesses.  House 
No.  44:  Dahlberg. — No  person  interested  in  a  brewery  or  distillery 
may  have  a  financial  interest  in  a  dramshop. 

Bastardy.    House  No.  62  •  Thomas^  Curran. — Provides  fine  not 
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to  exceed  $3,000  for  father  of  an  illegitimate  child  and  repeals  all 
acts  on  this  subject. 

Uniform  Sales  Act  Hbuse  No.  63:  De Young. — ^Amending 
Section  64:  Action  for  damages  for  non-acceptance  of  goods. 

Usury.  House  No.  67:  Hicks. — To  regulate  the  business  of 
lending  in  sums  less  than  $300  and  to  restrict  the  rate  of  interest 
to  7%. 

Recovery  of  Public  Money.  House  No.  97:  Conlon. — ^To  re- 
cover public  money  that  has  been  illegally  disbursed. 

Real  Estate  Sales.  Hbuse  No.  110:  Meents. — To  require  real 
estate  leases  to  be  in  writing. 

Dramshop.  House  No.  119:  Placek. — ^To  fot1>id  aliens  to  con- 
duct saloons. 

Dramshops.  House  No.  124:  Bruce. — ^To  forbid  the  sale  of 
liquors  which  contain  more  than  10  per  cent  alcohol. 

Injunctions.  House  No.  128:  Davis. — To  amend  Section  13 
of  Qiapter  69  to  permit  trial  by  jury. 

Municipal  Courts.  House  No.  159:  Roderick. — ^An  act  to 
establish  municipal  courts  in  all  incorporated  towns  having  14,000 
inhabitants  or  over. 

Criminal  Code.  House  No.  186:  Wagner. — ^To  permit  the 
court  to  direct  that  a  prisoner's  earnings,  not  exceeding  $1.00  per 
day,  shall  be  paid  to  his  dependents. 

Installment  Sales.  House  No.  194:  McCabe. — ^To  provide  for 
the  filing  of  conditional  contracts  of  sale. 

Marriage.  House  No.  198:  Thon. — ^An  amendment  requiring 
physical  examination  by  physician  before  license  issues.  (Sedate 
Bfll  151). 

Extradition  of  Insane.  House  No.  204:  Carter. — ^Uniform 
act  for  the  extradition  of  persons  of  unsound  mind. 

Parole.  House  No.  205:  Caviezell. — ^To  amend  parole  law  so 
that  no  prisoner  committed  two  or  more  times  shall  be  eligible  to 
parole. 

Foreign  Wills.  House  No.  211:  DeYoimg. — ^Uniform  foreign 
probate  act. 

Eastland  Disaster.  House  No.  237 :  Roderick. — ^To  appropriate 
$10,000  to  surviving  relatives  of  every  victim. 

Corporations.  House  No.  240:  Scanlan. — ^To  permit  corpora- 
tions to  hold  stock  in  subsidiary  corporations.     (Senate  Bill  27). 

Jury  in  Criminal  Case.  Hbuse  No.  239:  Roe. — ^To  forbid  jury 
to  fix  punishment,  except  in  capital  cases,  tmder  state  reformatory 
act. 

Race  Discrimination.  House  No.  244:  Shurtleff.— To  prevent 
discrimination  in  respect  to  accommodation,  amusement,  etc. 

Medical  Practice.  House  No.  266:  Guernsey. — ^To  amend  the 
practice  of  medicine  act  to  extend  privileges  to  osteopaths. 

Criminal  Corporation.  House  No.  269:  Hamlin. — ^Adding  sec- 
tions 350-A,  350-B  and  350-C  to  the  criminal  code. 

Strikes.  House  No.  270:  Tuttle. — ^To  foitid  injunctions  against 
picketing. 
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Referksd  to  COmmitteb  on  Judicial  Department  and  Practicb 

Probate.  House  No.  40:  Wagner. — Provides  severe  penalty 
for  any  Probate  Court  judge  who  advises  or  assists  in  the  prepara- 
ticm  of  any  petition,  report,  or  other  document  in  a  case,  and  like- 
wise for  the  beneficiary  of  such  assistance.     (Senate  Bill  42). 

Redemption.  House  No.  104:  Hicks. — ^To  amend  numerous 
sections  of  "an  act  in  r^;ard  to  judgments,  etc/'  approved  March 
22,  1872. 

Masters,  House  No.  115:  Walters. — To  provide  a  special 
master  in  case  of  disqualificaticm. 

Practice  Act.  House  No.  129:  De Young. — ^This  is  the  Illinois 
State  Bar  Association  Practice  Act.  It  is  accompanied  by  an  in- 
teresting commentary. 

Equity.  House  No.  130:  De  Young. — ^To  provide  simplified 
procedure  in  equity. 

Ride  in  Shelley s  Case.  House  No.  172:  Ellis.— To  abolish 
the  rule. 

Contingent  Remainder.  House  No.  173 :  Ellis. — Provides  that 
a  contingent  remainder  shall  not  be  destroyed  by  act  of  the  parties. 

Arbitration  House  No.  175:  Hamlin. — ^To  revise  the  arbi- 
tration act. 

Justice  Court.  House  No.  275:  Hennebry. — ^To  authorize 
circuit  courts  to  transfer  to  county  courts  appeals  from  justices. 

Referred  to  Committee  on  License  and  Miscellany. 

Sparring  Matches.  House  No.  13:  Epstein.— To  establish  a 
state  athletic  commission  to  control  public  exhibitions. 


Referred  to  Committee  on  Military  Affairs 

Military  Training.    House  No.  151:  Hamlin. — ^To  establish  a 
;        state  military  training  commission. 


Referred  to  Committee  on  Municipalities 

{  Police  Board.    House  No.  43:  Qettenberg. — ^To  create  a  board 

of  police  commissioners  in  cities  exceeding  200,000. 

f  Sanitary  District.    House  No.  140:  Hull.— To  reduce  the  ter- 

ritory of  tfie  sanitary  district  of  Chicago  to  the  corporate  limits 

)       of  the  dty  and  form  a  new  district  from  the  remainder. 

Convention  Hall.  House  No.  207 :  Dahlberg. — ^To  permit  cities 
over  100,000  to  own  municipal  convention  halls. 

I  City  Manager.     House  No.  214:  Dudgeon. — To  amend  the 

cities  and  villages  act  so  that  municipalities  tmder  commission  form 

I       of  government  may  adopt  the  city  manager  plan. 

Enwnent  Domain.  House  No.  219:  Guernsey. — ^To  enable  park 
commissioners  to  widen  boulevards. 

City  Zones.  House  No.  220:  Guernsey. — ^To  amend  "an  act 
to  provide  for  the  incorporation  of  cities  and  villages,"  approval 
April  10,  1872,  so  that  municipalities  may  establish  zon<^  for  resi- 
dence and  industries. 
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Referred  to  Committee  on  Public  Utilities 

Sale  of  Franchise.  House  No.  171 :  Desmond. — ^To  forbid  sak 
of  franchise  to  foreign  corporation. 

Railroads.  House  No.  188:  Igoe. — To  require  electrification 
in  cities  of  500,000  or  more  after  completion  of  new  terminals. 

Railroads.  House  No.  209:  Dahlberg. — ^To  create  local  trans- 
portation districts  in  cities  of  500,000  or  more.    (Senate  Bill  138). 

Public- Utilities.  House  No.  210:  DeYotmg.— To  authorize 
cities  of  200,000  or  more  to  r^nilate  public  utilities.  (Senate  Bill 
139). 

Railroads.  House  No.  261 :  Boyd. — To  amend  "an  act  to  pro- 
vide for  the  regulation  of  public  utilities,"  approved  June  30,  1913, 
by  adding  a  section  to  provide  a  penalty  against  carriers  which  do 
not  advance  loaded  cars  an  average  of  50  miles  every  24  hours. 

Referred  to  Committee  on  Temperance 
Dry  Districts.    House  No.  45:  Church. — ^To  provide  for  the 

creation  of  anti-saloon  residence  districts.     (Senate  Bill  87). 

Prohibition.     House  No.  73:  Thomas  E.  Lyon. — ^To  prohibit 

the  manufacture  and  sale  of  intoxicating  liquor.    (Senate  Bill  52). 

Referred  to  Committee  on  Waterways 
Sanitary  District.    House  No.  216:  Fieldstack. — To  transfer 
the  powers  and  duties  of  the  sanitary  district  board  to  the  State 
Department  of  Public  Works.  / 

SENATE 

Referred  to  Committee  on  Banks 

Payment  of  Deposits.     Senate  No.  152:  Austin. — ^To  amend 

"an  act  concerning  a  corporation  with  banking  powers"  to  provide 

that  payment  to  either  of  two  persons,  in  whose  name  a  deposit  has 

been  made,  will  be  a  discharge,  and  providing  for  referendum. 

Referred  to  Committee  on  Charitable  Institutions 
Discharged  Prisoners.    Senate  No.  74:  Kessinger. — ^To  amend 
"an  act  relating  to  employment  offices  and  agencies"  to  permit  of 
obtaining  employment  for  discharged  prisoners. 

Referred  to  Committee  on  Judiciary 

Foreclosure.  Senate  No.  29:  Denvif. — To  amend  "an  act  to 
regulate  the  foreclosure  of  chattel  mortgages,  etc.,"  approved  June 
5,  1889,  so  that  there  shall  be  foreclosure  in  case  more  than  5  per 
cent  has  been  paid  on  an  installment  contract. 

Jury  Trial.  Senate  No.  58:  Jewell. — To  amend  Section  11  of 
division  XIH  of  the  criminal  code  to  provide  that  "juries  in  all 
criminal  cases  shall  be  judges  of  the  facts  only,  and  not  of  the  law, 
but  shall  take  the  law  of  the  case  from  the  court." 

Labor  Unions  and  Injunctions.  Senate  No.  60:  Latham. — ^To 
make  lawful  certain  organizations  of  employees  and  to  limit  the 
issuing  of  injunctions. 

Damage  Suits  Against  Municipalities.  Senate  No.  91 :  Dailcy. 
— ^To  amend  section  2  of  "an  act  concerning  suits  of  law  for  per- 
sonal injuries  against  cities,  villages  and  towns." 
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Corporations.  Senate  No.  99:  BardUl. — ^To  amend  sections 
1,  .3,  4  and  7  of  "an  act  to  provide  for  changing  the  name^  etc.,  of 
incorporated  companies,"  approved  March  26,  1873. 

Third  Degree.  Senate  No.  104:  Jewell.— To  prevent  improper 
treatment  of  prisoners  with  regard  to  obtaining  confessions. 

Blue  Sky  Law,  Senate  No.  125 :  Thombaugh. — ^To  present 
fraud  in  the  sale  of  securities. 

Feeble-minded,  Senate  No.  128:  Jewell. — ^To  amend  "an  act 
to  better  provide  for  the  care  and  detention  of  feeble-minded  per- 
sons," approved  June  24,  1915,  so  that  an  alleged  feeble-minded 
perscm  may  demand  trial  by  a  jury  of  six. 

Improper  Entertainment.  Senate  No.  129:  Barbour. — ^To 
amend  the  criminal  code  by  adding  section  224J4  concerning  in- 
decent shows. 

Improper  Entertainment.  Senate  No.  130:  Barbour. — ^To  pro- 
vide that  places  where  indecent  shows  are  presented  are  public 
nuisances  and  for  their  abatement  by  suit  in  chancery. 

Interpleader.  Senate  No.  132 :  Barr. — ^To  amend  the  chancery 
practice  act  by  adding  section  50a,  which  provides  for  interpleader. 

Attorney  Fee.  Senate  No.  137:  Coleman. — ^To  amend  "an  act 
to  promote  the  general  welfare  .  .  .  by  providing  compen- 
sation, etc.,  approved  June  28,  1913,  by  adding  section  22a  so  that 
attorney  fees  may  be  obtained  in  certain  cases. 

Change  of  Venue.  Senate  No.  143:  Jewell. — ^To  amend  the 
justice  court  act  to  enlarge  the  right  to  change  of  venue. 

Justice  Courts.  Senate  No.  164:  Roos. — ^To  amend  the  justice 
court  act  in  numerous  particulars. 

Referred  to  Committee  on  Municipalities 
Chicago  City  OfficiaU.  Senate  Nos.  37  and  65:  Gladdn.— To 
amend  "an  act  to  provide  for  the  incorporation  of  cities  and  vil- 
lages," approved  April  10,  1872,  to  provide  for  the  appointment  of 
the  clerk  and  treasurer  and  the  election  of  aldermen  for  a  term  of 
four  years  in  the  City  of  Chicago. 

Chicago  Local  Government,  Senate  No.  141 :  Hull. — ^To  con- 
solidate the  local  governments  within  the  City  of  Chicago. 

Referred  to  Committee  on  Public  EpFiaENCY 

Factory  Inspection.  Senate  No.  112:  Austin. — To  amend  the 
factory  inspection  act,  approved  June  3,  1907. 

Referred  to  Committee  on  Public  Utilities 
Public  Utilities.    Senate  No.  121:  Kessinger.— To  amend  the 
public  utilities  act,  approved  June  30,  1913,  so  as  to  include  certain 
stockyards  and  stock  commission  merchants. 

Referred  to  Commcttee  on  Revenue 

Corporations.  Senate  No.  41 :  Manny. — ^To  amend  "an  act  to 
regulate  the  admission  of  foreign  corporations,  etc.,"  approved  May 
18,  1905. 
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CORRESPONDENCE 

A  VOICE  OUT  OF  THE  EAST 
To  the  Editor  of  Ilunois  Law  Review: 

The  vaguely  applied  term  "the  Orient"  is  popularly  concrivcfl 
to  represent  a  vast  and  sleepy  region  somewhere  east  of  Suez  back' 
ward  in  all  branches  of  learning.  It  could  of  course  be  easOj 
demonstrated  that  arotmd  the  cycle  of  world  events,  many  ti«s 
the  West  has  merely  followed  in  the  footsteps  of  the  East  arf 
rediscovered  what  has  been  known  for  centuries  to  their  bcctfiK" 
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on  the  other  side  of  the  globe.  Nevertheless,  those  whose  good 
fortune  it  is  to  live  in  the  Orient  are  still  tfiought  of  as  benighted 
and  unfortunate  beings. 

It  is,  therefore,  with  some  pleasure  that  I  make  known  to  you 
diat  for  (Kice  at  least  we  can  prove  that  the  East  has  gotten  ahead 
of  the  West  I  refer  to  the  acticm  of  Northwestern  University  in 
instituting  a  four-year  law  course,  described  by  Dean  Wigmore 
on  page  362  of  the  issue  of  Ilunois  Law  Review  for  December. 
1916.  He  states  that  "Northwestern  University  in  this  November 
(1916)  prescribes  four  years  of  law  studies  (88  units)  for  the  law 
degree ;  the  rule  to  be  eflfective  from  September,  1918"  The  Cbllq;e 
of  Law,  University  of  the  Philippines,  has  had  an  optional  four- 
year  course  from  the  date  of  its  establishment  on  January  12, 1911. 
In  March,  1916,  the  Coll^;e  of  Law,  University  of  the  Philippines, 
provided  that  beginning  with  the  academic  year  1917-8,  July  1, 1917, 
the  three-year  course  should  be  discontinued  and  tfie  four-year 
course  made  fundamental  with  110  units  required  for  graduaticm. 
Although  it  is  extremely  difficult  for  us  slow  mortals  in  the  Orient 
to  keep  up  with  the  rapid  pace  set  by  those  progressives  in  the 
teaching  of  the  law.  Pound,  Wigmore,  Bates,  and  others,  I  think 
that  for  once  we  may  exult  over  the  fact  that  we  are  ahead  of 
Ihem  and  are  the  first  law  school  under  the  American  flag  (so  far 
as  we  know)  to  establish  the  four-year  law  course  predicated  on 
two  years  of  College  preparation. 

We  also  humbly  believe  that  we  have  a  few  otfier  ideas  in  force 
in  our  law  school  to  which  others  will  come  in  time.  Just  as  one 
example,  proved  successful  not  as  a  matter  of  theory  but  as  a 
matter  of  practice,  we  insist  on  two  introductory  courses  in  the 
first  semester  of  tfie  Freshman  year,  one  known  as  Institutes  of 
Roman  'Law  introducing  the  civil  law,  and  the  other  for  want  of 
a  better  name  entitled  Elementary  Law  introducing  the  common 
law.  These  two  courses  together  give  the  new  students  a  system- 
atic idea  and  classification  of  the  law,  and  in  all  the  courses  which 
follow,  this  systematic  idea  is  gone  back  to  and  closely  adhered  to. 
Then  in  the  last  semester  of  the  senior  year  we  give  courses  tmder 
the  name,  for  want  of  a  better  description,  of  Code  Review — Civil 
Law,  Mercantile  Law,  Remedial  Law,  and  Public  Law — ^which  bring 
together  again  in  systematic  order  all  the  previous  courses  of  the 
curriculum  and  review  them  for  the  student  just  previous  to  the 
granting  of  his  diploma.  While  it  is  an  excellent  thing  to  make 
the  student  reason,  as  under  the  Harvard  case  system,  while  it  is 
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an  excellent  thing  to  make  his  course  practical,  as  under  the 
Michigan  practice  court  system,  and  while  it  is  an  exceUent  thing 
to  give  him  a  wide  acquaintance  with  jurisprudence,  as  under  the 
Northwestern  system,  is  it  not  also  just  as  valuable  for  him  to  be 
introduced  to  the  law  scientifically — ^not  thrown  in  to  sink  or  swim, 
— to  study  the  law  logically  and  in  order,  and  to  leave  the  law, 
knowing  it  as  a  science? 

Very  truly  yours, 

George  A.  Malcolm. 
Dean,  College  of  Law,  University  of  the  Philippines. 

[Our  learned  correspondent  could  also,  of  course,  have  called 
attention  to  a  celebrated  oriental  example  in  a  far-removed  century 
(for  Constantinople  was  officially  more  oriental  in  the  SOD'S  than 
Manila  is  today) — ^the  five-year  law  course  of  Roman  law:  (see 
Justinian's  "Constitutio  Omnem").— Ed.] 
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COMMENT  ON  RECENT  CASES 

Evidence — ^Declarations  of  Intention  to  Act. — In  Green- 
acre  V.  FUby,  III,  114  N.  E.  536  (Dec.  21,  1916)  the  Supreme  Court 
affirms  and  follows  the  rule  in  Siebert  v.  People,  143  111.  571,  32  N. 
E.  431,  which  has  so  long  disfigured  the  practice  of  this  state  and 
obstructed  the  admission  of  useful  evidence.  It  is  a  pity  lliat  the 
.court  adheres  to  that  rule.  There  is  no  common  sense  in  it,  and 
the  court's  statement  that  "we  are  satisfied  with  the  rule"  is  a 
discouraging  symptom. 

Here  is  the  case:  G.  was  run  over  and  killed  about  11:52 
p.  m.,  when  lying  across  the  railroad  track.  The  defendant  was 
sued  on  the  theory  that  liquor  sold  by  him  had  made  G.  intoxicated 
and  thus  led  to  his  death.  Suicide  was  set  up  as  the  real  cause.  The 
trial  court  admitted  G.'s  statement,  made  at  9  p.  m.  that  evening, 
just  after  comparing  his  watch  with  a  store  clock,  "I  am  going 
home,  kiss  my-  wife  and  babies  good  night,  and  go  to  bed ;"  he  did 
go  home,  but  left  the  house  just  after  10  p.  m.  On  the  other 
hand,  the  trial  court  excluded  statements  of  G.,  (1)  made  two  weeks 
previous  while  having  a  drink,  that  it  would  probably  be  the  last 
drink  they  would  have  together,  "that  train  is  apt  to  hit  me  any 
night;"  (2)  that  he  would  like  to  jump  in  front  of  the  passenger 
train;  (3)  on  the  prior  Sunday,  that  "that  was  the  last  load  he 
was  going  to  ship;"  (4)  four  months  previous,  that  life  was  getting 
to  be  a  hard  game  and  he  was  tired  of  it,  etc.  All  these  statements 
were  excluded ;  while  the  statement  that  he  was  going  home  to  bed 
was  admitted  (though  the  later  facts  showed  that  this  statement 
was  untrustworthy).    These  things  the  Supreme  Court  affirmed. 

Now  if  the  ground  for  excluding  the  expressions  of  suicidal 
intent  had  been  their  vagueness,  this  might  have  been  a  rational 
ground  of  distinction,  though  not  an  adequate  one.  But  the  opinion 
squarely  holds  the  exclusion  proper,  following  Siebert  v.  People, 
on  the  artificial  ground  that  such  statements  must  "accompany  an 
act  which  they  serve  to  characterize,"  or  must  be  "in  connection 
with  an  act."  There  is,  however,  no  rational  basis  for  such  a  limi- 
tation. Expressions  of  intention  have  more  or  less  probative  force 
according  to  circumstances,  but  not  according  to  whether  the  speak- 
er is  doing  an  act  or  not,  nor  whether  the  act,  if  any,  'is  character- 
ized by  them.  When  a  business  man  is  dictating  his  morning  letters, 
and  the  telephone  rings,  and  his  fellow  director  asks,  "Are  you 
coming  to  that  board  meeting  or  not  at  the  bank  this  noon  ?"  and 
he  replies,  "Sure  I  am,  I  wouldn't  miss  it  for  anything!"  this  state- 
ment has  absolutely  no  relation  to  the  act  he  is  engaged  in,  but 
every  business  man  dealing  with  him  would  credit  it,  and  its  eviden- 
tial value  to  show  where  he  probably  would  be  that  noon  is  un- 
questionable. There  is  simply  no  common  sense  (or  common  ex- 
perience, which  is  what  that  means)  in  the  artificial  linutation  of 
Siebert  v.  People,  and  that  is  all  that  can  be  said  about  it. 

But  the  opinion  in  Greenacre  v,  Filby  tells  us  that  if  such 
evidence  were  to  be  admitted,  "it  would  open  a  limitless  field  of 
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inquiry  as  to  the  circumstances  under  which  the  declarations  were 
made  and  whether  in  normal  conditions  or  at  times  of  exceptional 
misfortune,  discouragement,  and  despondency."  Of  course  it  would. 
Not  "limitless,"  indeed;  that  is  an  exaggeration.  But  certainly, 
when  the  issue  is  whether  a  man  committed  suicide,  we  have  got  to 
inquire  fully  into  his  recent  state  of  mind,  and  that  is  just  what  is 
done  in  every  insurance  litigation  where  suicide  is  the  issue.  This 
argument  ab  inconvenienti  is  not  a  fortupate  one. 

The  truth  is  that  the  Siebert  v.  People  rule  appears  to  have  been 
a  miscarriage  from  the  start.  As  is  well  known,  the  opinion  pur- 
ported to  rely  chiefly  upon  Com.  v.  Fetch,  132  Mass.  22 ;  but  this 
case  had  been  expressly  overruled  and  r^udiated  by  the  Massachu- 
setts ,court  just  two  weeks  before  (1892),  in  Com.  v,  Trefethen, 
157  Mass.  185,  31  N.  E.  961,  which  was  of  course  still  unreported 
and  unknown  to  the  Illinois  court  when  the  opinion  in  Siebert  v. 
People  was  filed;  but  in  the  bound  volume  of  the  Northeastern 
Reporter  and  in  the  Illinois  Official  Reporter  the  opinion  contains 
a  posthumous  sentence  (not  found  in  the  weekly  original  issue  of  the 
Northeastern  Reporter)  acknowledging  that  "it  is  true  that  Com. 
V,  Fetch  has  since  been  overruled,  but  nevertheless,  etc."  And  the 
rule  thus  mistakenly  adopted  has  never  been  able  to  be  consistently 
applied  in  this  state. 

Being  flatly  contrary  to  common  sense,  every  once  in  a  while 
common  sense  breaks  through  and  insists  on  recognition. 

Meanwhile  the  rule  has  considerable  effect  in  arbitrarily  ex- 
cluding valuable  evidence.  The  most  notable  recent  instance  was 
Foster  v.  Shepherd  (1913),  258  111.  164,  101  N.  E.  411,  a  mysterious 
case  on  the  facts,  in  which  the  deceased's  declared  intention  of 
spending  the  night  at  his  mother's  home  was  excluded.  According 
to  Foster  v.  Shepherd,  a  man's  statement  that  he  is  going  to  spend 
the  night  at  his  mother^s  home  is  excluded ;  according  to  Greenacre 
V,  Filby,  his  statement  that  he  is  going  to  spend  the  night  in  his  own 
home  is  admitted.  Such  are  the  aAitrary  results  of  the  imprac- 
ticable rule  in  Siebert  v.  People.  There  was  an  inviting  opportunity 
in  the  present  case  to  repudiate  it,  but  the  opporttmity  was  rejected. 

Even  taking  the  rule  as  it  is,  was  its  application  consistent? 
G.'s  statement  which  was  admitted,  that  he  was  going  home  to  bed, 
was  made  when  he  was  looking  at  a  clock  to  see  if  his  -watch  was 
correct;  how  did  this  statement  "characterize  the  transaction?" 
G.'s  statement,  which  was  excluded,  (1)  that  it  was  probably  the 
last  drink  they  would  take  together,  was  made  when  he  was  taking 
a  drink  with  his  friend;  (2)  that  "that  train  is  apt  to  hit  me  any 
night,"  was  made  when  the  train  was  passing;  (3)  that  "it  was 
the  last  load  he  was  going  to  ship"  was  made  "while  loading  stock 
at  the  stockyards ;"  do  not  these  expressions  directly  "characterize 
the  transaction?"  It  would  seem  that  the  statements  excluded  do  fit 
the  requirements  of  the  rule  at  least  as  well  as  the  statement  ad- 
mitted. But  the  truth  is  that  when  a  rule  is  based  on  artificiality, 
consistency  in  applying  it  becomes  impossible. 

J.  H.  W. 
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Carriers — Bill  of  Lading — Notice  of  Claim. — In  Northern 
Pacific  R.  Co.  V.  Wall,  36  Sup.  Ct.  Rep.  493,  the  United  States 
^>upreme  Court  holds  that  whether  a  bill  of  ladhig  for  an  interstate 
shipment  of  cattle  over  connecting  lines,  properly  interpreted,  calls 
for  a  notice  of  claim  before  removal,  to  be  served  on  the  terminal 
or  upon  the  initial  carrier,  is  a  federal  question,  since  the  "Carmack 
Amendment"  enters  into  and  forms  part  of  the  contract  evidenced 
by  the  bill  of  lading.  This  case  is  another  illustration  of  the  lengths 
to  which  the  court  is  proceeding  in  asserting  jurisdiction  for  the 
federal  courts,  tmder  the  Carmack  amendment,  of  all  matters  per- 
taining to  the  liability  of  the  interstate  carrier  for  loss  or  daniage 
to  goods  and  to  the  limitation  by  the  stipulation  of  such  liability. 

L.  M.  G. 

Carriers*  of  Goods — ^Acceptance. — In  Canadian  Pacific  Ry. 
Co,  V.  Wieland,  226  Fed.  Rep.  670,  the  Circuit  Court  of  Appeals, 
9th  Circuit,  held  that  where  goods  were,  for  the  carrier's  con- 
venience, stored  by  the  agent  of  the  carrier  in  a  government  bonded 
warehouse  prior  to  the  beginning  of  the  transportation,  the  goods 
must  be  deemed  in  the  custody  of  the  carrier,  so  that  the  latter  was 
liable  as  insurer  for  their  accidental  loss  while  in  the  warehouse. 

L.  M.  G. 

Constructive  Trusts — ^Admissions  in  Answers  Which  Set 
Up  the  Statute  of  Frauds. — In  Mussey  v.  Shaw,  274  111.  351,  a 
widow,  who  was  seventy-five  to  eighty  years  of  age  and  ailing  in 
health,  conveyed  a  f a^in  and  an  apartment  building  to  a  daughter,  a 
skilled  business  woman,  between  whom  and  herself  a  fiduciary  and 
confidential  relation  existed.  The  conveyance  was  made  on  the 
daughter's  oral  promise  that  she  would  pay  the  mother  the  rents, 
issues,  and  profits  of  the  premises.  The  daughter,  later,  with  the 
mother's  knowledge  and  approval,  exchanged  the  farm  for  another 
apartment  building.  The  daughter  paid  the  mother  the  rents,  issues, 
and  profits  for  some  time,  but  finally  stopped  doing  so.  The  mother 
then  filed  this  bill  to  have  a  trust  declared  for  her  benefit  in  both 
apartment  buildings  (viz.,  the  one  conveyed  to  the  daughter  with 
the  farm  and  the  one  for  which  the  farm  was  exchanged),  and 
to  have  them  both  conveyed  to  her  free  from  all  incumbrances 
except  those  existing  when  she  conveyed.  The  daughter's  answer 
admitted  the  conveyance  and  the  promise  to  pay  the  rents,  issues, 
and  profits,  but  alleged  that  the  latter  were  to  be  paid  less  the  run- 
ning expenses  of  the  properties  and  interest  on  the  incumbrances  on 
them  and  that  she  was  appropriating  the  rents,  issues,  and  profits 
to  reduce  the  amount  paid  by  her  for  expenses  and  to  reduce 
principal  due  on  the  incimibrances.  The  answer  also  set  up  the 
statute  of  frauds. 

On  this  state  of  facts  the  chancellor  refused  to  decree  a  con- 
veyance but  declared  a  trust  for  the  mother  in  the  net  income, 
rents,  and  profits  from  the  two  properties  and  referred  the  cause 
to  a  master  in  chancery  io  state  an  accotmt  deducting  from  the 
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gross  income,  rents,  and  profits,  interest  on  the  incumbrances  which 
existed  at  the  time  the  mother  conveyed,  the  incumbrances  oft  the 
farm  being  treated  as  incumbering  the  apartment  building  for  which 
it  was  exchanged,  but  not  crediting  the  daughter  with  any  sum  paid 
by  her  to  reduce  principal.  Both  parties  appealed  because  the  com- 
plainant wanted  the  properties  conveyed  to  her  and  the  defendant 
wanted  greater  credit  on  incumbrances  than  was  allowed  her. 

The  Supreme  Court,  brushing  to  one  side  the  defense  of  the 
statute  of  frauds  on  the  ground  that  "the  trust  affirmed  by  the 
chancellor  was  admitted  by  the  amended  answer  and  therefore 
nothing  further  need  be  said  concerning  the  defense  of  the  statute 
of  frauds  set  up  in  the  same  answer"  (274  III.  at  p.  357),  dismissed 
the  appeal  of  the  defendant,  affirmed  the  part  of  the  decree  appealed 
from  by  the  complainant,  and  directed  the  circuit  court  to  proceed 
with  the  accounting,  and  to  take  any  further  proceedings  necessary 
to  secure  to  the  complainant  without  prolonged  litigation  the  en- 
forcement of  her  rights. 

As  the  court  specifically  found  that  a  special  confidential  re- 
lationship existed  between  the  parties  at  the  time  of  the  original 
conveyance  on  the  oral  promise,  the  enforcement  of  a  constructive 
trust  is  fully  justified:  Stahl  v.  Stahl,  214  111.  131 ;  Hilt  v,  Simpson, 
230  111.  170;  Noble  v.  Noble,  255  111.  629.  But  while  the  decision 
is  to  be  approired,  the  dictum  above  quoted  about  the  defense  of 
the  statute  of  frauds  need  not  be.  That  dictum  is  inconsistent  with 
the  modem  decisions,  which  regard  it  as  a  clear  violation  of  the 
statute  for  a  court  to  take  away  from  a  defendant  the  defense  of 
the  statute  of  frauds  which  he  is  insisting  upon  by  compelling  him 
to  admit  the  essential  facts  in  his  answer  and  by  treating  the 
answer,  thus  secured,  as  the  memorandum  of  the  trust.  In  Browne 
on  the  Statute  of  Frauds,  (5  ed.,  sec.  515)  it  is  said: 

"It  was  formerly  held  that  if  the  defendant,  by  his  answer  in  chancery, 
admitted  the  fact  of  the  agreement  [which  the  plaintiff  charged  to  have  been 
made]  he  could  not  avail  himself  of  the  benefit  of  the  statute.  Lord  Mac- 
clesfield so  decided,  and  Lord  Hardwicke,  if  he  did  not  actually  determine 
the  point,  clearly  appears  to  have  been  of  the  same  opinion.  But,  by  the 
unbroken  course  of  modem  decisions,  it  is  now  settled  that  although  the 
defendant  admit  the  agreement  it  cannot  be  enforced  without  the  production 
of  a  written  memorandum,  if  he  insist  upon  the  bar  of  the  statute.  As  was 
said  by  Sir  William  Grant  It  is  immaterial  what  admissions  are  made  by 
a  defendant  insisting  upon  the  benefit  of  the  statute;  for  he  throws  it  upon 
the  plaintiff  to  show  a  complete  written  agreement,  and  it  can  no  more  be 
thrown  upon  the  defendant  to  supply  defects  in  the  agreement  than  to  supply 
the  want  of  an  agreemeftt.'  Blagden  v.  Bradbear,  12  Ves.  471.  The  American 
courts  have  also  fully  accepted  this  doctrine." 

While,  as  an  original  question,  there  is  much  to  be  said  for  the 
earlier  view  of  Lord  Macclesfield  and  Lord  Hardwicke,  it  will  not 
do  to  assume  from  the  dictum  in  the  principal  case  of  Musisey  v, 
Shaw,  that  Illinois  is  committed  to  their  view. 

G.  P.  C.  Jr. 

Building  Restrictions — Porches. — ^The  law  of  Illinois  upon 
that  particular  phase  of  the  subject  of  building  restrictions  sur- 
rounding^ the  construction  of  porches  has  received  considerable  at- 
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tention  in  the  last  decisions  of  our  Supreme  Court.  Up  to  the  case 
of  O'Gallagher  v.  Lockhart,  263  111.  489,  the  important  decision  in 
this  state  upon  the  subject  apparently  was  Hawes  v.  Favor,  161  111. 
441.  It  was  said  in  this  case  that  an  open  porch,  apparently  one 
constructed  of  wood,  was  not  a  structure  within  the  definition  of 
''building"  in  a  covenant  that  required  the  building  to  be  inside 
of  a  certain  line.  In  the  case  of  O'Gallagher  v.  Lockhart,  the 
modem  form  of  brick  porch  was  encountered.  In  that  case  the 
porch  was  three  stories  high.  The  railings  were  of  solid  brick  and 
high.  The  steps  led  from  the  front  line  of  the  lot  to  the  porch 
and  had  solid  walls  of  buttresses  all  buiilt  of  brick.  From  the  steps 
large  pillars  extended  to  the  roof,  and  the  whole  porch  was  of 
massive  proportions.  In  that  case  the  court  held  such  modem  porch 
was  a  building  within  the  definition  of  "building"  as  used  in  a 
covenant  against  construction  within  a  certain  line.  The  court 
expressly  distinguishes  between  an  "open"  porch  such  as  was  in- 
volved in  the  case  of  Hawes  v.  Favor,  and  a  porch  of  the  kind 
involved  in  the  O'Gallagher  v,  Lockhart  case,  which  the  court  terms 
a  "closed"  porch. 

The  condition  of  the  law  as  represented  by  these  two  cases 
manifestly  left  untouched  the  situation  where  the  building  restric- 
tion expressly  excepted  from  the  restriction,  "porches."  In  the 
case  of  Keith  v.  Goldsmith,  194  111.  488,  our  Supreme  Court  had 
occasion  to  pass  upon  the  term  "bay  window,"  Where  that  was 
excepted  from  the  operation  of  the  restriction,  and  it  was  held  that 
a  semi-polygonal  projection  running  up  from  a  foundation  in  the 
ground  was  held  to  come  within  the  definition  of  the  term,  and  in 
the  case  of  Loomis  v.  Collins,  272  111.  221-232,  it  is  suggested  that 
a  construction  of  the  kind  as  used  in  O'Gallagher  v.  Lockhart  might 
come  within  the  definition  of  "sun  porch." 

In  that  state  of  the  law  appears  the  case  of  Brandenburg  v. 
Lager,  272  111.  622,  112  N.  E.  321,  where  the  question  was  squarely 
raised  as  to  whether  a  porch  substantially  such  as  in  the  case  of 
O'GaUagher  v.  Lockhart  came  within  the  definition  of  porch  where 
structures  answering  that  description  were  expressly  excepted  from 
the  building  line  restriction,  and  it  was  held  that  such  a  structure 
was  a  part  of  the  building  and  not  a  porch.  It  should  be  noted 
that  the  court  in  arriving  at  its  conclusion  places  great  weight 
upon  the  factor  that  the  floor  plan  of  the  building  appeared  to  have 
embraced  the  porch  as  part  of  the  structure. 

It  is  interesting  to  note  the  argument  of  the  court  in  the  case 
of  Loomis  V,  Collins  to  the  effecf  that  the  difference  between  an 
open  porch  and  a  closed  and  brick  porch  is  merely  a  matter  of 
degree  and  that  the  degree  of  inclosure  becomes  material  to  the 
extent  that  it  interferes  with  the  easement  of  light,  air,  and  view  to 
which  the  restriction  entitled  the  other  owners. 

E.  M.  L. 

Partition — Remainder — Estate  Tail. — Under  our  statute 
on  partition,  it  would  seem  that  relief  may  be  had  in  any  case 


Digitized  by 


6ooglc 


578  jj  ILUNOIS  LAW  REVIEW 

where  two  or  more  persons  are  jointiy  interested  in  a  piece  of  real 
estate,  provided  that  the  interests  of  the  persons  are  such  that  the 
court  is  able  to  determine  what  share  each  of  them  is  entitled  to. 
Thus,  partition  may  be  had  where  there  is  a  life  estate:  {Marshall 
V.  Marshall,  252  111.  571) ;  dower  or  homestead  interest  outstanding: 
(IVhittaker  v.  Whittaker,  242  III  146-151)  ;  and,  it  seems,  it  is  no 
objection  to  the  granting  of  relief  that  there  is  a  mortgage  against 
the  property:  (Loomis  v.  Riley,  24  111.  312;  Spencer  v,  Wiley,  149 
111.  59)  ;  or  that  the  premises  are  under  lease :  (Blakeslee  v.  Blokes- 
lee,  265  111.  55).  In  fact,  so  far  as  partition  aJone  is  concerned,  it 
is  necessary  to  join  as  pairties  only  those  who  have  joint  interests: 
(MUler  V.  Miller,  263  111.  22 ;  Clark  v,  Zaleski,  268  111.  431 ;  Navi- 
gato  V,  Navigato,  268  111.  455)  ;  so  that  it  is  not  necessary  to  join 
the  wife  of  one  of  the  joint  owners,  as  her  claiTh  would  attach  to 
/  the  share  ultimately  set  off  to  her  husband,  nor  the  mortgtigee  of  an 
interest:  (Lopmis  v.  Riley,  24  111.  312) ;  nor  an  executor  nor  an 
administrator:  (Stollard  v.  Nycurn,  240  111.  475). 

But  in  order  to  have  partition  the  joint  interests  must  be  de- 
fined in  quantity  so  that  each  claimant's  share  can  be  set  off  to  him, 
for  that  is  the  basis  of  the  proceeding ;  so  that  where  the  life  tenant 
is  given  power  to  dispose  of  part  of  the  property  and'  the  limitation 
over  is  only  of  what  remains,  partition  cannot  be  granted  until  the 
life  tenant  dies  and  /with  him  his  power  of  disposd :  Heininger  v. 
Meismer,  261  111.  105-106. 

Thus  in  the  recent  case  of  Richardson  v.  Van  Gundy,  271  111. 
476,  111  N.  E.  494,  the  joint  interests  of  which  partition  was 
sought,  were  the  statutory  remainders  arising  in  situations  known 
at  common  law  as  estates  tail;  as  in  the  example,  X,  testator,  to 
A  for  life,  remainder  to  the  heirs  of  her  body.  Until  the  death 
of  the  life  tenant.  A,  no  partition  could  be  had  because  the  in- 
terests of  the  children  then  in  existence  might  be  reduced  in  quan- 
tity by  the  birth  of  other  children  of  A.  The  court  distinguishes 
the  case  from  the  situation  in  case  of  a  base  or  determinable  fee 
because  there,  while  the  interest  sought  to  be  partitioned  might  come 
to  an  end,  it  was  nevertheless  an  interest  certain  in  quantity  while 
it  lasted  and  there  was  no  reason  why  it  should  not  be  partitioned 
any  more  than  a  life  estate. 

E.  M.  L. 

Wills — Gifts  to  a  Cla^s — Statute  of  Descent — ^Void  and 
Lapsed  Devises  and  Legacies. — ^A  testator  has  two  children,  also 
a  grandchild,  the  child  of  a  deceased  child.  He  knows  that  his 
deceased  child  is  dead.  He  makes  his  will  as  follows :  "I  devise  and 
bequeath  all  my  property  to  my  children,  share  and  share  alike," 
and  dies.  Does  the  grandchild  share  with  the  two  children?  Under 
Illinois  law  it  would  now  appear  that  he  does;  for  that  is  sub- 
stantially the  holding  in  Kehl  v,  Taylor,  275  111.  346. 

The  decision  seems  unfortunate  and  wholly  unnecessary.  It 
is  based  of  course  on  section  11  of  the  Illinois  statute  of  descent, 
which,  so  far  as  material,  reads  as  follows : 
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"Whenever  a  devisee  or  legatee  in  any  last  will  and  testament,  being  a 
child  or  grandchild  of  the  testator,  shall  die  before  such  testator,  and  no 
provision  shaJl  be  made  for  such  contingency,  the  issue,  if  any  there  be,  of 
such  devisee  or  legatee,  shall  take  the  estate  devised  or  bequeathed  as  the 
devisee  or  legatee  would  have  done  had  he  survived  the  testator." 

The  result  of  course  defeats  the  intention  of  the  testator, 
although  the  court  does  not  distinctly  admit  it,  and,  in  fact,  appears 
hardly  to  have  realized  it.  Sane  testators  are  not  in  the  habit  of 
knowingly  making  gifts  to  the  dead,  and  the  chances  are  ninety- 
nine  in  a  himdred  that  the  testator  here  meant  by  "children"  the 
children  who  were  alive  when  he  made  the  will.  Indeed,  one 
curious  feature  of  the  opinion  is  its  reliance  on  the  earlier  decision 
in  Rudolph  v.  Rudolph,  207  111.  266,  where,  in  order  precisely  to 
avoid  defeating  a  merely  presumed  testamentary  intention,  the 
statute  was  held  to  apply  to  gifts  to  classes  as  well  as  to  gifts  to 
donees  by  name. 

The  difficulty  of  applying  the  statute  to  gifts  to  classes  arises 
from  the  rules  concerning  the  determination  of  classes.  The  statute 
applies  to  "a  devisee  or  legatee  in  any  last  will."  On  a  gift  to  a 
class,  however — for  instance  to  "children" — ^the  perfectly  established 
rule  is  that,  in  the  absence  of  a  clear  expression  to  the  contrary,  the 
class  is  determined  as  of  a  date  never  earlier  than  the  testator's 
death ;  so,  when  there  is  a  gift  to  "children,"  one  or  more  of  whom 
dies  before  the  testator,  if  the  ordinary  rules  of  class  determination 
are  applied,  the  statute  would  not  apply;  since  the  children  who 
would  be  the  "devisees  or  legatees  in"  tiie  will  would  be  the  chil- 
dren surviving  the  testator.  Technically  there  would  be  no  lapse, 
because  technically  there  has  been  no  gift  to  lapse.  Nevertheless, 
in  Rudolph  v.  Rudolph  the  court  applied  the  statute  to  such  a  case 
and  gave  the  gift  to  the  issue  of  the  children  dying  after  the  execu- 
tion of  the  will ;  for  the  court  saw  that,  though  there  was  no  tech- 
nical lapse,  there  was,  from  the  testator's  point  of  view,  as  real  a 
lapse  as  though  the  will  had  named  all  the  children.  What,  in 
effect,  the  decision  therefore  comes  to  is  to  determine  the  class 
"children"  as  of  the  date  of  the  will.  And  yet  it  is  as  plain  as  can 
be  that  in  the  instant  case  nothing  can  be  accomplished  by  revert- 
ing to  the  situation  at  the  date  of  the  execution  of  the  will ;  since 
the  deceased  child,  being  not  only  already  dead  then  but  also  known 
to  be  dead,  was  as  little  within  the  class  designation  as  of  that  date 
as  he  was  at  any  later  date.  In  Rudolph  v.  Rudolph  the  deceased 
child  was  at  one  time  within  the  class  "children" ;  here  the  deceased 
.child  never  was  and  never  could  have  been  intended  to  be.  How, 
therefore,  Rudolph  v.  Rudolph  can  be  regarded  as  authority  for  the 
present  ruling  it  is  impossible  to  see. 

Can  the  decision  be  supported  on  any  other  ground?  Another 
class  of  cases  in  which  a  conjectural  testamentary  intention  would 
be  defeated  if  the  statute  were  not  applied,  is  the  class  of  "void" 
devises  or  legacies — ^gifts  to  persons  (whether  by  name  or  as  mem- 
bers of  a  class)  dead  when  the  will  was  made,  but  not  known  by 
the  testator  to  be  dead.  The  court  in  Kehl  v.  Taylor  apparently 
assumed  that  no  distinction  can  be  made  between  gifts  to  a  class,  a 
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member  of  which  is  dead,  but  not  known  to  be  dead,  and  gifts  to 
a  class  a  member  of  which  is  both  dead  and  known  to  be  so ;  and 
then  it  argues  that  not  to  apply  the  statute  to  the  former  case  would 
be  to  defeat  the  testator's  intention  by  passing  the  property  (under 
the  rule  as  it  existed  before  the  statute)  to  persons  to  whom  he 
would  probably  not  have  given  it  had  he  known  the  facts. 

The  assumption  is  wholly  erroneous  and  the  conclusion  partly 
so.  ^he  assumption  is  incorrect  because  the  distinction  between  the 
two  cases  is  clear.  A  dead  child  known  to  be  dead,  and  just  because 
he  is  known  to  be  dead,  is  not  intended  to  be  a  "devisee  or  legatee" 
in  a  will  under  the  designation  "my  children";  a  dead  child  not 
known  to  be  dead,  and  just  because  he  is  not  known  to  be  dead,  is 
so  intended.  The  statute,  therefore,  clearly  should  apply  in  the 
latter  case,*  and  should  not  apply  in  the  former.  So  that  it  is 
quite  correct  to  apply  the  statute  to  "void"  as  well  as  to  lapsed 
legacies.  The  instant  case,  however,  is  not  the  case  even  of  a 
"void"  legacy,  for  the  simple  reason  that  (as  to  the  pre-deceased 
child)  there  was  no  legacy  at  all.  How  can  a  person  known  to  be 
dead  be  the  devisee  or  legatee  of  a  sane  testator? 

The  trouble  with  the  conclusion  is  that  in  the  case  neither  of  a 
lapsed  nor  of  a  void  legacy  does  the  statute  either  carry  out  or 
defeat  a  testator's  intention.  What  defeats  it  is  death;  and,  since 
what  has  defeated  it  is  death,  obviously  nothing  short  of  a  self- 
executing  resurrection  act  could  effectuate  it.  What  such  statutes 
do  is  to  provide  for  a  contingency  concerning  which  a  testator  has 
expressed  no  intention  whatever,  because  he  did  not  consider  its 
possibility.  That  this  is  so,  is  shown  as  clearly  as  can  be  by  the 
words,  "and  no  provision  shall'  be  made  for  such  contingency."  So 
far,  then,  as  testamentary  intention  goes,  the  most  that  can  be  said 
is  that  the  statute  carries  out  a  presumed  intention — ^the  intention 
which  it  may  be  guessed  the  average  testator  would  have  expressed 
if  his  attention  had  been  called  to  the  contingency. 

So  thit  the  result  in  the  instant  case  is  to  defeat  an  expressed 
intention  in  the  interest,  in  another  class  of  cases,  of  a  conjectured 
intention.  And  this  really  in  the  teeth  of  the  statute ;  since  the  tes- 
tator had  "provided  for"  the  contingency — ^the  contingency,  namely, 
of  the  known  death.  How?  Why,  precisely  by  using  the  words 
"my  children."  To  guess,  as  the  legislature  may  have,  that  testators 
who  do  not  foresee  lapses  or  failures  of  gifts  to  children  would, 
had  they  foreseen  the  possibility,  have  given  these  children's  shares 
to  their  issue  is  very  likely  a  pretty  good  guess.  Hence  such  statutes- 
— as  the  court  itself  argues.  To  guess,  as  the  court  does  here,  that 
the  legislature  intended  to  go  further,  and  to  override  testamentary 
intentions  seems  a  pretty  poor  guess. 

A  will,  however,  speaks  from  the  testator's  death  and  not  from 
the  date  of  execution;  and  at  the  testator's  death  the  donee  of  a 
lapsed  legacy  is  as  dead  as  the  donee  of  a  "void"  legacy.    Therefore, 

1.  It  appKes  literally  where  the  gift  is  to  a  child  by  name;  and,  where 
the  gift  is  to  a  class,  the  rule  of  Rudolph  v.  Rudolph  saves  the  situation. 
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it  might  be  argued,  by  way  of  reductio  ad  absurdum  of  the  above 
reasoning,  that  the  donee  of  even  a  lapsed  legacy  (and  even  if  the 
gift  be  to  him  by  name),  is  as  little  as  the  donee  of  a  "void"  legacy, 
'  a  "legatee"  within  the  meaning  of  the  statute;  and  such,  in  fact, 

seems  to  have  been  the  reasoning  of  the  New  York  court  in  one 
'^  of  the  cases  relied  on :  Barnes  v.  Huson,  60  Barb.  598*    The  fallacy 

:  is  patent.    The  question  is  not  who  will  take  as  a  legatee  or  devisee 

.  under  the  will,  but  who  is  named  as  a  legatee  or  devisee  by  the  will. 

If  a  will  contains  a  gift  to  "my  son  John,"  who  subsequently  dies 
before  the  testator,  John  is  as  much  the  legatee  named  in  the  will  on 
the  testator's  death  as  he  was  when  the  will  was  drawn;  he  does 
not  cease  to  be  a  "legatee  in"  a  will  by  ceasing  to  be  resident  in  this 
^  world.    And  the  same  is  true  if  John  was,  unknown  to  the  testator, 

dead  when  the  will  was  di-awn.  In  both  cases  John,  dead  or  alive, 
always  was  and  always  will  be  the  legatee  in  the  will;  though  in 
neither  case  will  he  take.  But  if  the  gift  in  the  will  is  to  "my  chil- 
dren," and  if  John  was  dead  and  known  to  be  dead  when  the  will 
I  was  made,  then  John  will  not  take,  not  because  he  wasn't  there  to 

''  take,  but  because  he  was  never  nominated  to  take — ^because  he  never 

was  a  "legatee  in"  a  will.    To  give  the  gift  to  John's  children  in  the 

-  first  two  cases  is  to  substitute  them  for  John.     But  to  give  it  to 
^  them  in  the  last  case  is  not  to  substitute  them  for  John,  but  to  sub- 
stitute them  for  others,  who  were  named  and  who  were  tiiere  to  take. 

Possibly  the  best  way  of  putting  the  matter  is  to  say  that  the 

'  court  erred  not  so  much  in  construing  the  statute  as  in  construing 

^  the  will.    To  hold  that  the  statute  applies  to  "void"  as  well  as  to 

■  lapsed  legacies  seems  sound ;  but  to  so  apply  it  you  must  first  find 

-  your  void  legacy,  and  the  gift  in  "the  will  in  ques'tion  could  by  no 
f  possibility  be  held  to  be  a  "void"  gift  unless  it  was  not  a  gift  to 
'  the  living  children  alone,  but  to  the  dead  child  as.  well.     That  it 

cannot  be  construed  as  a  gift  to  the  dead  child  seems  too  obvious 
'  for  argument. 

The  opinion  relies  on  the  maxim  that  all  men  are  presumed  to 
'■  know  the  law.    How  this  affects  the  question  is  hard  to  see,  unless 

F  it  is  meant  to  indicate  that  a  testator  who  describes  a  class  of  bene- 

:  ficiaries  as  "my  children"  will  'be  "conclusively  presumed"  to  intend 

by  that  "all  the  children  I  ever  had,"  which,  of  course,  is  merely  a 
:  fictitious  way  of  saying  that  the  statute  was  intended  to  defeat  an 

expressed  meaning. 
'  What,  in  short,  the  decision  in  Kehl  v-  Taylor  does  is  to  re- 

write the  statute  so  as  to  make  it  read  as  follows:    "Whenever  a 
devisee  or  legatee  in  any  last  will  and  testament,  being  a  child  or 
t  grandchild  of  the  testator,  or^vhenever  any  deceased  chUd  or  grand- 

t  child  of  a  testator,  who,  had  he  been  living  when  the  ivill  was 

executed  would  have  been  included  within  the  description  of  any 
s  class  of  legatees  or  devisees  as  described  in  such  will,  shall  die 


2.  Our  court  moreover,  fails  to  notice  that  this  reasoning  is  really 
inconsistent  with  the  result  in  Rudolph  v.  Rudolph,  where,  what  in  effect  was 
done,  was  to  make  the  will  speak  as  of  the  date  of  its  execution. 
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before  such  testator,"  etc.  It  is  submitted  that,  whatever  authority 
there  may  be  to  support  it,  the  holding  in  Kehl  v.  Taylor  is  thor- 
Qughly  unsound. 

Philip  L.  Miller 

Easements — When  Appurtenant. — The  test  of  appurtenancy 
in  easements  would  seem  to  be:  Is  the  enjoyment  and  use  of  the 
easement  in  connection  with  a  related  dominant  estate?  Upon  this 
question,  it  seems  the  circumstances  of  the  case  have  great  bearing, 
and  the  mere  fact  that  the  instrument  granting  the  easement  does 
not  mention  a  dominant  estate,  does  not  make  it  an  easement  in 
gross.  Thus,  in  one  case  the  deed  conveyed  "lot  11,  together  with 
the  right  of  ingress  over,  upon  and  across  lot  12"  and  the  way  led 
to  the  grantee's  land  and  was  useless  except  in  connection  with  it: 
Whittaker  v.  Hardifig,  256  111.  150.  In  another  it  was  suggested 
that  if  in  fact  the  easement  has  one  terminus  on  the  land  of  the 
claimant  of  the  easement,  that  is  enough  evidence  of  its  appurte- 
nancy :  L.  &  N,  R.  Co.  V,  Koelle,  104  111.  455.  But  it  seems  unneces- 
sary in  order  to  make  an  easement  appurtenant  to  a  certain  piece 
of  land,  that  the  dominant  and  servient  estates  be  contiguous ;  nor 
in  fact  is  it  necessary  that  the  way  terminate  on  the  dominant  estate. 
GoodwiUie  v.  Commonwealth  Edison  Co,,  241  111.  42-74.  In  that 
case  the  way  was  from  the  dominant  estate  along  a  public  road  past 
an  intervening  estate  and  then  across  the  servient  estate. 

The  recent  case  of  Goldstein  v.  Raskin,  271  111.  249-252,  111 
N.  E.  91,  reaffirms  the  rules  thus  appearing.  In  that  case  the  way 
adjoined  the  estate  of  the  grantee.  The  court  took  but  little  time 
to  reject  the  contention  of  the  owner  of  the  servient  estate  that  the 
easement  was  in  gross  because  the  grant  was  silent  as  to  the  domi- 
nant estate,  and  it  would  seem  the  court  was  clearly  right,  for  this 
case  presented  not  only  the  element  of  connection,  but  also  contigu- 
ousness,  and  a  situation  where  one  terminus  of  the  way  was  on  the 
dominant  estate.  E.  M.  L. 
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The  Law  of  Interstate  CbMMERCE^  and  Its  Federal  Regula- 
tion. Third  edition.  By  Frederick  N.  Judson.  Chicago:  T. 
H.  Flood  &  Co.,  1916.    Pp.  xxix,  1066. 

This  valuable  work  has  reached  its  third  edition.  The  general 
form  has  been  retained.  The  book  is  divided  into  two  parts.  The 
ftrst  defines  interstate  commerce  and  discusses  the  source  and  extent 
of  federal  power  over  it.  The  second  part  analyzes,  section  by  sec- 
tion, the  Interstate  Commerce  Act,  the  Elkins  Act,  the  Anti-Trust 
Act  of  1890,  and  the  Twenty-Eight  Hour  Act.  An  appendix  states 
the  Anti-Trust  Sections  of  the  Tariff  Act,  the  Clayton  Act,  the 
Federal  Trade  Commission  Act,  and  the  several  recent  federal 
safety  appliance  acts;  and  gives  forms  for  and  rules  of  practice 
before  the  Interstate  Commerce  Commission. 

The  work  is  without  introduction,  opening  with  the  commerce 
clauses  of  the  federal  constitution.  The  first  chapter,  which  inter- 
prets those  clauses,  has  been  amended  to  conform  to  recent  decisions 
defining  interstate  commerce  and  the  taxing  power  of  the  states 
over  property  used  in  such  commerce.  A  section  dealing  with  the 
Webb-Kenyon  Act  has  been  added*  The  second  chapter  deals  with 
concurrent  and  exclusive  powers,  and  has  been  revised  in  the  light 
of  later  cases.  A  section  on  state  inspection  charges  has  been  added. 
Chapter  three  discusses  federal  regulation,  and  has  been  rewritten 
to  conform  to  alterations  in  the  statutes  relating  to  the  Commerce 
Court  and  the  Bureau  of  Corporations.  A  section  concerning  rate 
regulation  of  water  transportatioi>  has  been  added.  Chapter  four 
deals  with  the  federal  power  to  regulate,  and  has  been  augmented 
by  sections  on  federal  control  over  discrimination  and  on  the  com- 
merce clause  and  the  police  power.  Chapters  five  and  six  deal  with 
business  corporations  and  labor  cdmbinations  in  interstate  coih- 
merce,  and  have  been  rewritten  to  comply  with  the  Qayton  Act,  the 
Federal  Trade  Commission  Act,  and  the  labor  acts  of  March  4  and 
July  15,  1913.  Chapter  seven  has  been  much  altered  and  added  to, 
and  an  exhaustive  discussion  of  the  Minnesota  Rate  Case,  of  1913 
has  been  inserted.  The  chapter  discusses  federal  control  of  state 
railroad  regulation. 

The  work  is  a  scholarly  treatment  of  the  subject,  but  retains 
many  defects  which  should  not  have  reached  a  third  edition.  The 
style  is  difficult.  The  sentences  are  needlessly  long  and  complex. 
The  diction  is  not  simple.  A  second  and  even  a  third  reading  of 
many  sections  is  necessary  to  secure  the  meaning.  A  general  out- 
line of  the  subject  is  wanting.  The  author  seems  to  have  been  full 
of  his  subject  and  to  have  poured  it  forth  regardless  of  form.  The 
paragraphs  have  unity  of  thought,  but  very  often  not  of  form.  And 
the  general  absence  of  topic  sentences  makes  the  thought  difficult  to 
follow.  Frequent  reference  to  matter  contained  in  the  notes,  with- 
out statement  that  it  is  to  be  found  there,  rather  than  in  the  text, 
adds  to  the  confusion. 
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The  principal  defect,  however,  is  the  difiiculty  of  access  to  the 
matter  in  the  text.  The  book  is  indexed  by  section  rather  than 
page  thus  forcing  the  busy  reader  to  run  through  much  material 
which  may  not  be  of  immediate  interest  to  him.  fhe  index  groups 
subheads,  sometimes  as  many  as  a  hundred,  under  one  general  classi- 
fication without  alphabetical  arrangement,  compelling  the  reader  to 
hunt  through  all  to  find  the  one  he  wants.  Many  subjects  which 
appear  only  in  one  section  are  indexed  by  cross-references  without 
section  nvunber,  thus  necessitating  a  wholly  unnecessary  further 
search.  Several  topics  treated  in  the  text  do  not  appear  in  the  index 
at  all.  The  table  of  cases  is  carelessly  arranged  with  the  result 
that  the  reader  must  search  through  the  whole  alphabetical  division 
before  he  can  be  certain  that  the  case  he  looks  for  has  or  has  not 
been  cited.  And  in  the  appendix  the  topic  phrase-headings  inserted 
in  the  body  of  the  several  acts  are  in  many  cases  several  lines  out 
of  place.  A  number  of  errors  in  proofreading,  several  in  the  cita- 
tion of  cases,  present  further  difficulties. 

The  text  itself,  aside  from  form,  leaves  little  to.be  desired.  It 
is  a  careful  and  exhaustive  treatment  of  this  important  branch  of 
the  law.  Conflicts  of  opinion  are  stated,  carefully  considered,  and 
the  authors  conclusions  deduced.  Leading  cases  have  been  dwelt 
upon  at  length.  The  notes  are  complete  and  digest  the  subject  down 
to  date.  It  is  especially  unfortunate  that  such  material  should  be 
rendered  so  difficult  of  access. 

Chicago.  Harleigh  H.  Hartman. 

The  American  Plan  of  Government.     By  Charles  W.  Bacon. 
New  York :  G.  P.  Putnam's  Sons,  1916.    Pp.  xxi,  474. 

Today  those  restrictions  which  the  United  States  constitution 
imposed  upon  the  national  and  state  governments  to  safeguard  the 
individual  from  oppression  and  injustice  at  the  hands  of  his  govern- 
ment, are  most  frequently  resorted  to  in  order  to  upset  legislation 
which  on  its  face  purports  to  protect  that  individual  citizen  from 
oppression  and  injustice  at  the  hands  of  those  huge  organizations 
which  have  become  a  striking  characteristic  of  modem  American 
industry.  By  this  new  utilization  of  the*  constitutional  safeguards, 
the  constitution  has  been  brought  forward  as  a  vital  factor  of  the 
industrial  and  civic  life  of  today;  and  it  is  the  constitution  in  its 
broader  sense — ^that  great  body  of  law  that  has  resulted  from  over  a 
century  of  constitutional  construction  and  development  by  judicial 
decisions,  not  the  bare  written  instrument — ^that  has  thus  become  a 
subject  of  intense  interest,  of  discussion,  and  often,  of  criticism,  to 
laymen  as  well  as  to  lawyers.  In  "The  American  Plan  of  Govern- 
ment" this  larger  constitution  has  been  made  accessible  to  the  ordi- 
nary man;  the  huge  mass  of  reported  cases  in  which  this  constitu- 
tional law  is  embodied,  and  which,  from  its  very  enormity,  is  inac- 
cessible to  any  but  the  law  student,  has  been  reduced  to  its  simplest 
terms  and  transformed  into  a  vivid  picture  that  is  thoroughly  in- 
telligible to  the  lay  reader,  and  yet  both  interesting  and  instructive 
to  the  lawyer. 
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Grouped  under  each  clause  of  the  constitution,  pruned  of  legal 
verbiage,  and  introduced  by  careful  and  helpful  explanation,  are 
placed  selected  cases  which  serve  to  illustrate  the  significance  and 
the  judicial  interpretation  of  each  clause,  until,  bit  by  bit,  the  whole 
legal  structure  upon  which  the  federal  government  rests,  is  laid  out. 
Thus  to  follow  out  the  constitution  clause  by  clause  brings  a  clear 
understanding  of  the  growth  of  constitutional  law  out  of  the  terse 
written  constitution.  But  to  do  this  as  inflexibly  as  has  been  done 
in  this  book,  not  only  causes  much  needless  repetition,  but  results 
in  the  slighting  of  those  principles  of  constitutional  law,  such  as  the 
principles  which  govern  the  territorial  extension  of  the  constitu- 
tional safeguards  beyond  the  borders  of  the  several  states,  which 
cannot  be  fotmd  in  any  particular  clause,  but  arise  from  the  nature 
of  the  government  which  the  constitution  as  a  whole  has  created. 
To  this  same  rigidity  is  perhaps  also  due  the  failure  of  the  book  to 
impress  one  with  the  fact  that  the  constitution  in  its  broader  sense 
is  not  a  dead,  rigid  document,  but  a  flexible,  living  body  of  law; 
that  though  the  written  instrument  has  remained  almost  without 
alteration,  the  constitution  has  so  thoroughly  adapted  itself  to 
changing  conditions,  that  though  ^t  has  effected  results  never 
dreamed  of  by  its  originators,  it  has  yet,  in  the  even  more  un- 
dreamed of  conditions  of  today,  attained  the  fundapiental  purposes 
that  the  constitution  was  established  to  secure. 

Essentially  the  book  is  a  popularization  of  the  "case  methckl" 
of  legal  instruction.  But  the  case  method,  which  aims  to  substitute 
facts  for  rules  and  definitions,  not  to  substitute  judicial  statements 
for  the  statements  of  instructors  and  text  writers,  does  not  justify 
the.  insertion  in  this  book  of  frequent  extensive  transcripts  from 
judicial  opinions,  often  in  decisions  involving  quite  unrelated  ques- 
tions, that  could  far  better  be  summed  up  in  simple,  direct  state- 
ments by  the  author.  Again,  it  is  unfortunate  that  the  book  is 
marred  by  a  tendency  to  lay  down  broad  propositions,  which,  though 
apparently  simple,  are  essentially  confusing,  since  sometimes  they 
fail  to  be  borne  out  by  the  material  they  characterize.  A  decision 
is  not  "good  law  because  the  justices  said  so;"  it  is  not  a  general 
principle  that  "a  state  may  take  private  property  for  a  private  use 
without  compensation  if  it  serves  a  public  use;"  nor  is  it  true  that 
"the  Supreme  Court  .  .  .  ruled  that  state  policing  measures  which 
in  effect  deny  to  some  persons  the  equal  protection  of  the  laws  are 
not  void:"  to  say  so  is  particularly  unfortunate  in  a  book  which  is 
designed  to  be  read  by  peopje  who  are  not  lawyers.  Still,  the  book 
has  secured  the  fundamental  advantages  of  the  case  method ;  it  has  ' 
obtained  the  interest  and  virility  that  results  from  the  consciousness 
of  dealing  with  actual  cases ;  it  has  obtained  the  clarity  which  arises 
from  seeing  not  only  the  lifeless  abstractions,  but  the  principles  of 
law  in  operation;  and  it  gives  that  understanding  of  the  growth 
and  nature  of  non-statutory  law  that  can  only  arise  from  a  study  of 
the  cases  by  which  that  law  is  evolved. 

Chicago.  Elliott  Dunlap  Smith. 
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The  Control  of  Strikes  in  American  Trade  Unions.  By  George 
Milton  Janes.  Johns  Hopkins  University  Studies  in  Historical 
and  Political  Science :  Series  XXXIV,  No.  3.  Baltimore :  Johns 
Hopkins  University  Press.     Pp.  131. 

In  this  monograph  Dr.  Janes  has  traced  the  development  of 
control  over  strikes  in  its  various  aspects  by  unions  through  their 
different  governing  agencies.  The  topics  covered  in  the  study  are 
"The  Development  of  Control,"  "Control  by  National  Deputy," 
"Arbitration  and  Control,"  "The  Initiation  o*  Strikes,"  "The  In- 
dependent Strike,"  "The  Management  of  Strikes,"  "Strike  Bene- 
fits," and  "The  Termination  of  Strikes."  The  author  has  shown  a 
large  aqiount  df  diligence  in  working  over  the  trade-union  literature 
on  the  subject,  and  familiarity  with  a  wide  range  of  union  experi- 
ence. The  study  is  a  very  useful  addition  to  the  literature  on  the 
subject  of  trade-unionism. 

However,  the  author  could  have  made  his  study  much  more 
serviceable,  if  he  had  given  more  attention  to  casual  relations,  and 
the  reasons  why  unions  have  developed  in  particular  dire<?tions 
rather  than  to  have  confined  his  treatment  to  the  extent  that  he  does 
to  the  statement  of  the  facts  of  this  development.  It  is  a  much 
simpler  task  to  state  what  has*  happened  in  union  experience  than 
to  explain  why  it  has  happened  thus.  A  comprehensive  acquaint- 
ance with  the  facts  is,  of  course,  a  necessary  prerequisite  for  the 
scientific  treatment  of  any  subject;  but  unless  the  study  proceeds 
to  interpret  these  facts,  it  falls  short  of  the  best  ideal  of  scientific 
investigation. 

Failure  to  emphasize  these  casual  relations  has  prevented  Dr. 
Janes  from  presenting  tmion  attitude  and  experience  at  certain 
points  in  its  true  light.  He  directs  attention  to  the  control  over 
strikes  exercised  by  the  Railroad  Brotherhoods,  and  makes  the  state- 
ment that  "after  their  local  and  general  committees  and  natiokial 
representatives  have  failed  to  bring  about  an  adjustment  of  diffi- 
culties, usually  appeal  to  the  mediators  designated  in  the  Erdman 
(now  Newland's)  Act"  is  made, — a  statement  which  conforms  to 
tiie  printed  rules  of  these  unions  and  which  in  general  is  true.  But 
circumstances  have  arisen  at  the  present  time  which  have  caused 
the  Brotherhoods  to  change  their  attitude  toward  mediation  and 
arbitration  under  the  Newland's  Act.  The  strategic  economic  posi- 
tion of  the  Brotherhoods  has  made  them  for  the  time  being  more 
self-reliant.  Consequently,  they  feel  that  more  can  be  gained 
through  direct  negotiation  and  test  of  their  economic  strength  than 
through  arbitration.  This  change  of  front  on  the  part  of  the 
Brotherhoods  shows  how  union  attitude  and  practice  may  depart 
f roni  formal  published  rules.  The  action  of  -trade  unionists  is 
governed  in  the  main  by  what  the  members  think  will  make  for  their 
economic  advantage.  Rules  and  regulations  are  formed  to  attain 
their  purposes  in  an  orderly  way.  But  rules  and  regulations  are 
static.  Economic  interests  change  as  conditions  in  industry  change. 
Thus  arises  the  motive  for  a  departure  from  established  forms. 
Rules  must  be  modified  or  practice  will  depart  from  rules, — z  change 
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which  is  foun'd  even  more  frequently  than  an  amendment  of  the 
rules.  Failure  to  emphasize  this  phase  of  unionism  has  led  Dr. 
Janes  to  present  less  than  the  complete  case-  Similar  illustrations 
could  be  cited  from  the  monograph,  if  space  permitted. 

Dr.  Janes  could  have  made  his  study  more  readable  if  he  had 
worked  out  a  better  time  scheme  for  presenting  his  information  so 
that  the  facts  given  could  have  been  more  easily  carried  away. 
Throughout  the  monograph,  in  citing  illustrations  in  support  of 
points  made,  he  seems  to  have  followed  the  practice  of  drawing 
out  of  the  notes  he  had  collected  all  of  the  references  that  bore  on 
the  point  tmder  discussion,  and  of  arranging  these  according  to  the 
date  of  occurrence.  The  result  is  that  the  experience  of  the  Typo- 
graphical Union  in  1803  may  be  associated  in  the  same  paragraph 
with  the  action  of  the  Flint  Glass  Workers  in  1881  (cf.  p.  76).  ^  My 
point  is  that  sufficient  attention  has  not  been  given  to  the  most 
effective  way  that  information  drawn  from  different  unions  at  dif- 
ferent dates  can  be  presented. 

The  monograph  seems  exceptionally  free  from  error,  which 
speaks  well  for  the  care  of  the  author,  especially  when  the  range  of 
trade-union  literature  covered  is  considered  However,  on  page  99 
and  at  one  or  two  other  points,  the  author  refers  to  the  Amalga- 
mated Wood  Workers  as  if  this  organization  was  still  in  existence. 
The  fact  is  that  the  amalgamation  of  this  organization  with  the 
United  Brotherhood  of  Carpenters  was  effected  April  1,  1912.  On 
the  whole  the  study  is  very  satisfactory  and  will  doubtless  be  found 
to  be  very  useful  to  students  of  trade-tmionism. 

Northwestern  University.  F.  S.  Deibler. 
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WINTER  MEETING 

The  winter  meeting  of  the  State  Bar  Association  was  held  in 
Springfield  February  7.  The  board  of  governors  held  the  first 
meeting  commencing  at  9  :(X)  A.  M^,  when  it  was  determined  to  hold 
the  annual  meeting  of  1917  on  May  31  and  June  1  and  2.  When 
the  subject  of  the  place  of  meeting  was  brought  up,  Decatur  and 
Danville  presented  invitations.  After  three  ballots  the  vote  re- 
mained a  tie  and  it  was  decided  to  leave  it  to  a  mail  vote,  giving 
all  members  of  the  board  the  opportunity  to  vote. 

The  Practice  Act,  then  pending  before  the  legislature,  was 
thoroughly  discussed,  and  Edgar  Bronson  Tolman,  Esq.,  was  ap- 
pointed to  represent  the  board  in  arranging  for  the  meeting  with  the 
Committee  on  Judicial  Practice  and  Procedure  of  the  House. 

Visiting  members  spent  the  day  either  at  the  Capitol,  where 
both  Senate  and  House  were  in  session,  or  at  the  meetings  of  the 
federation  of  local  bar  associations  of  the  third  district  in  the  circuit 
court  room.  At  1 :30  P.  M.  the  executive  committee  of  the  state 
federation  of  local  bar  associations  met  in  the  secretary's  office  for 
the  purpose  of  organization.  This  promises  to  be  one  of  the  very 
effective  arms  of  the  State  Bar  Association  and  especially  when  it 
desires  to  obtain  quick  action  among  the  organized  bar  associations 
of  the  state. 

At  6:30  P.  M.  the  State  Bar  Association  entertained  the  Su- 
preme Court,  the  state  executive  officers  and  members  of  the  legis- 
lature at  a  dinner  at  the  Leland  Hotel.  Rarely  has  such  a  dis- 
tinguished assemblage  cohvened  and  never  under  the  auspices  of 
the  *State  Association.  Every  member  of  the  Supreme  Court,  the 
Governor,  all  state  executive  officers,  and  over  one  hundred  mem- 
bers of  the  Senate  and  House  accepted  the  invitations.  The  capacity 
of  the  banquet  room  was  exceeded,  and  a  program  consistent  with 
the  occasion  was  enjoyed.    Mr.  Harry  Yeazelle  Mercer  of  Danville 

1.     By  R.  Allan  Stephens,  Associate  Editor  of  Illinois  Law  Rkvtkw 
and  Secretary  of  Illinois  State  Bar  Association. 
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gave  a  program  of  old  songs  during  the  dinner.  President  Albert 
D.  Early  of  the  State  Bar  Association  acted  as  toast-master,  and 
the  speakers  were  unusually  interesting  and  instructive.  Hon. 
Frederick  C.  Tanner,  who  was  a  member  of  the  constitutional  con- 
vention of  New  York,  described  with  peculiar  interest  its  methods 
of  operation,  especially  along  the  lines  of  consolidation  of  depart- 
ments as  is  being  attempted  at  the  present  time  by  our  legislature. 
Governor  Lowden  spoke  in  the  same  vein;  his  subject  being  "Re- 
sponsible and  Efficient  Government."  Honorable  John  Barrett,  Di- 
rector-General of  the  Pan-American  Union,  had  just  returned  from 
a  trip  along  the  firing  lines  of  the  great  war.  As  an  eye  witness  he 
described  most  vividly  the  scenes  still  fresh  to  his  mind,  and  none 
of  his  listeners  will  ever  forget  his  wonderful  description  of  the 
Zeppelin  night-raid  on  London  and  the  destruction  of  a  German 
superdreadnaught  of  the  air.  Several  times  Mr.  Barrett  tried  to 
stop,  but  was  compelled  to  continue  by  calls  from  his  audience. 

DISTRICT  MEETINGS 

Like  the  revival  meetings  of  old,  the  district  meetings  increased 
in  size  and  enthusiasm  as  the  season  progressed  and  when  the  sixth 
district  was  called  to  order  by  President  R.  K.  Welsh  in  the  circuit 
court  room  at  Freeport,  the  room  was  filled  with  representatives 
from  almost  every  county  in  the  district.  Not  only  was  a  crowd 
present,  but  the  effectiveness  of  this  organization,  which  has  been 
in  existence  for  three  years,  was  demonstrated  when  the  secretary 
called  attention  to  several  bills  which  had  been  submitted  by  the 
members  of  the  legislature  from  that  district  for  the  opinion  of  the 
federation,  with  the  assurance  that  such  members  of  the  legislature 
would  be  glad  to  be  governed  by  the  wishes  of  the  lawyers  back 
home,  as  expressed  through  the  federation. 

The  increased  interest  in  these  meetings  was  also  demonstrated 
in  the  greater  number  of  propositions  presented  for  consideration. 
The  first  district  meeting,  held  by  the  State  Bar  Association  at  East 
St.  Louis  last  November,  had  only  three  or  four  questions  for  dis- 
cussion ;  but  at  each  district  meeting  more  problems  were  contributed 
until  it  was  found  in  the  sixth  and  third  district  meetings  that  the 
time  was  too  short  to  consider  all  of  them.  The  proposed  bill  pro- 
viding for  sales  of  real  estate  after  the  equity  of  redemption  period 
had  run,  was  approved  as  far  as  the  principle  was  concerned,  by  all 
the  district  meetings,  as  was  also  the  bill  prohibiting  corporations 
from  assuming  to  practice  law.  Amendments  to  the  Practice  Act 
did  not  receive  as  consistent  approval,  although  the  proposition  to 
make  a  summons  returnable  on  a  fixed  day  before  the  following 
term,  did  meet  with  tmanimous  approval.  The  sixth  district  being 
a  border  district  the  lawyers  were  in  favor  of  amending  the  Ad- 
ministration Act  to  permit  non-resident  heirs  to  nominate  admin- 
istrators. 

The  following  officers  were  elected  for  the  ensuing  year :  presi- 
dent, R.  R.  Tiffany  of  Freeport;  secretary,  Wm.  J.  Fulton  of  Syc- 
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amore;  treasurer,  W.  J.  Emerson  of  Oregon;  and  R.  K.  Welsh  of 
Rockford  as  member  of  state  executive  committee. 

The  last  of  the  district  meetings  was  held  in  the  third  district 
at  Springfield,  February  7.  Twelve  of  tiie  fifteen  counties  of  the 
district  sent  delegates  and  the  meeting  was  held  in  the  circuit  court 
room  commencing  at  10 :30  A.  M.  At  the  Vandalia  meeting  a  reso- 
lution was  proposed  urging  the  lawyers  of  the  state  to  get  behind 
the  movement  to  abolish  the  rule  in  Shelley's  case.  Such  proposi- 
tion was  proposed  at  each  of  the  following  district  meetings  and  met 
with  the  approval  of  the  bar  associations  of  the  seventti,  second, 
fifth,  fourth  and  sixth  districts.  But  alas,  when  the  resolution  was 
presented  at  the  Springfield  meeting  it  seemed  that  our  old  friend, 
the  rule  in  Shelle/s  case,  still  had  some  support,  and  after  a  number 
of  sarcastic  speeches,  the  resolution  was  defeated,  as  was  likewise 
the  proposition  calling  for  a  law  to  prevent  the  destruction  of  con- 
tingent remainders. 

The  Springfield  meeting  was  fortunate  in  having  in  attendance 
Prof.  H.  W.  Ballantine,  Dean  of  the  Law  School  of  the  University 
of  Illinois,  and  Honorable  James  M.  Riggs  of  Winchester,  the 
latter  being  one  of  the  original  members  of  the  Illinois  State  Bar 
Association.    Both  gave  interesting  addresses. 

For  the  coming  year  the  following  officers  will  be  in  charge  of 
affairs :  President,  James  Reilly  of  Springfield ;  vice-president,  E.  E. 
Donnelly  of  Bloomington;  secretary-treasurer,  R.  Allan  Stephens 
of  Danville;  and  James  S.  Baldwin  of  Decatur  as  member  of  the 
state  executive  committee.  The  next  annual  meeting  of  the  federa- 
tion will  be  held  in  Bloomington. 
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LEGAL  CLINICS  AND  BETTER  TRAINED 
LAWYERS— A  NECESSITY^ 

By  William  V.  Rowe 

A  preliminary  word  as  to  plan  and  scope  is  perhaps  called 
for.  We  are  suggesting  a  sound  idea^  presented  from  the  right 
point  of  view,  but  the  success  of  its  practical  development  in  a 
law  school  will  depend  absolutely  on  the  existence  of  genuine 
enthusiasm  on  the  part  of  both  faculty  and  students.  Without 
enthusiastic  belief  in  and  devotion  to  the  idea,  the  eflfort  to  work 
out  satisfactory  results  will  not  be  worth  while.  That  enthusiasm 
will,  in  turn,  depend  in  large  measure  on  a  comprehensive  knowl- 
edge and  grasp  of  existing  conditions  and  a  full  appreciation  of 
their  significance  and  tendency. 

As  this  memorandum  has  been  prepared  for  the  eye  of  the 
general  professional  reader  as  well  as  for  that  of  the  law  school 
expert,  it  contains  a  fulness  of  introductory  and  explanatory  de- 
tail which  otherwise  would  have  been  unnecessary,  and  which  the 
specialist  may  conveniently  overlook.  To  the  mind  of  the  expert, 
the  suggestion  itself  will  carry  conviction  without  illustrative  or 
argumentative  support.  Training  in  a  legal  clinic  is  not  a  startling 
novelty.  It  has  been  in  use  for  years  at  Copenhagen,  and  has 
recently  been  adopted,  officially  or  unofficially,  as  the  case  may  be, 
by  the  University  of  Minnesota,  Northwestern,  Harvard,  Yale, 
Tennessee,  George  Washington,  and  perhaps  elsewhere.  In  seek- 
ing to  overcome  possible  conservatism  in  New  York,  where  such 
a  clinic  is  most  needed,  and  in  other  communities,  we  are  simply 
working  in  virgin  soil  which  may  require  a  little  preparatory  treat- 
ment. 

In  discussions  of  this  nature  bearing  upon  legal  education,  we 
must  not  for  one  moment  overlook  the  fundamental  and  vital  inter- 

1.  A  memorandum  originally  prepared  (in  1914-15)  primarilv  for  Colum- 
bia University  and  New  York  State,  but  applicable  generally,  and  now 
printed  with  a  few  changes.  It  is  intended  to  supply  merely  the  suggestions, 
chapter-headings  and  points  for  a  full  argument 
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est  and  duty  of  the  people  themselves  and  their  government,  an 
interest  and  duty  which  are  here  directly  involved,  but  which  have 
heretofore,  in  this  behalf,  in  the  hurry  and  pressure  of  America's 
material  and  industrial  affairs,  been  utterly  forgotten  and  ignored. 
Primarily,  this  is  all  an  affair  of  'government,  a  matter  of  the 
•gravest  public  opinion. 

The  administration  of  our  constitutional  system  is  necessarily 
placed  in  the  hands  of  the  lawyers  of  the  country.  Clearly,  the 
welfare  and  efficiency  of  the  system — ^the  people's  government- 
require  that  the  people  themselves,  for  their  own  protection,  and 
through  proper  instnmientalities,  shall  supervise  and  regulate  the 
education  and  training  of  these  necessary  public  servants. 

Our  system  is  highly  legalistic.  Based  as  it  is  upon  individual 
liberty  and  freedom  of  justice,  all  citizens  are  constantly  forced 
into  contact  with  the  law  in  order  to  advance  their  liberty  by  an  as- 
certainment and  protection  of  individual  legal  rights,  in  other  words, 
by  seeking  justice  under  law.  In  this  process,  lawyers  are  an 
absolutely  essential  element,  but,  for  a  majority  jof  our  people,  the 
expense  of  the  process,  especially  under  the  complicated  conditions 
of  modem  life,  is  prohibitive.  Hence,  the  righteous  complaint  that 
the  liberty  and  rights  of  the  mass  of  the  people  are  now  crushed 
and  lost  beneath  the  weight  of  the  system.  The  remedy  is  plain. 
The  public  must,  where  necessary,  bear  these  particular  burdens 
of  government.  The  people  at  large  and  their  government  must 
take  over  and  organize  the  work  of  legal  aid  societies,  not  as  a 
charity  or  social-service  enterprise,  but  as  a  necessary  and  long- 
neglected  governmental  function.  For  those  who  cannot  bear  the 
burden  of  expense,  legal  advice  and  justice  must  be  free.  Other- 
wise, our  boast  of  freedom,  our  whole  system,  indeed,  becomes  a 
mockery. 

Then,  too,  this  matter  of  public  legal  aid  touches  at  a  vital 
point  the  training  of  the  modern  lawyer.  The  radical  changes  in 
the  conditions  and  methods  of  legal  practice  and  professional  office- 
work  have  now  made  the  adequate  provision  for  clinical  training 
and  experience  the  most  essential  part  of  legal  education.  This 
•can  be  effectively  supplied  at  the  present  time  only  through  a  com- 
pulsory association  and  co-operation  between  the  law  schools  and 
the  legal  aid  societies  or  public  legal  aid  agencies.  Public  regula- 
tion, through  our  judicial  establishments,  for  example,  can  be  made 
to  bring  this  about  and  to  furnish  the  necessary  financial  resources 
and  support. 

The  future  welfare  and  natural  development  of  our  govem- 
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ment  also  demand  that  the  public  shall  in  like  manner  strictly  super- 
vise all  preliminary  or  preparatory  education.  The  great  flood  of 
foreign  blood,  much  of  it  antagonistic  by  instinct,  which  is  now 
sweeping  into  the  bar,  is  wholly  unfamiliar  with  English  and  Ameri- 
can traditions  and  institutions  and  with  the  nature  of  the  common 
law  itself.  It  must  be  thoroughly  trained  in  those  subjects  and  in 
a  knowledge  of  the  English  language.  All  such  training  lies  at  the 
root,  IS,  indeed,  the  tap-root,  of  our  governmental  system.  Our 
public  supervision  must  be  watchful,  and  must  make  impossible 
the  existence  of  any  laxity,  or  of  any  antagonistic  or  unpatriotic 
spirit  or  tendency  in  this  matter. 

The  enforcement  of  uniform  standards  and  requirements  in 
all  states  must  be  brought  about,  in  the  only  possible  way,  through 
the  moral  effect  and  compelling  influence  of  the  action  on  this  sub- 
ject of  the  Supreme  Court  of  the  United  States,  aided  by  the  Ameri- 
can Bar  Association — in  prescribing  the  qualifications  for  admis- 
sion to  the  federal  bar — or  through  other  federal  regulation  and 
action. 

With  knowledge,  to  be  furnished  by  our  own  experience  and 
the  forthcoming  reports  of  the  Carnegie  Foundation,  let  us,  with 
patriotic  devotion,  seek  courage  and,  above  all,  vision,  for  the  right 
solution  of  these  extraordinary  educational  problems  which  today 
are  affecting  our  whole  national  life  and  welfare.^ 

Notwithstanding,  however,  the  exceptional  interest  and  import- 
ance of  these  suggestions,  we  are  now  proceeding  to  deal  with  this 
general  subject  more  narrowly,  and  only  so  far  as  it  relates  to  such 
practical  clinical  training  as  may  be  possible  under  actual  present- 
day  conditions  as  we  find  them. 

We  must  never  forget  that  lawyers  will  always  be  our  govern- 
ing class  in  America.  Fully  two-thirds  of  our  presidents  and 
senators  and  more  than  one-half  of  our  congressional  represen- 
tatives, and  of  the  members  of  our  state  legislatures,  have  been, 
and  probably  always  will  be,  lawyers,  and,  of  course,  our  courts, 
with  a  few  unimportant  exceptions,  are  wholly  recruited  from 
members  of  the  bar.  In  this  condition  there  is  nothing  anomalous. 
On  the  contrary,  as  we  have  already  intimated,  it  is  the  natural  and 
necessary  state  of  affairs  in  a  common-law  country,  under  a  written 
constitution.  Nevertheless,  viewed  in  their  relative  proportions, 
these  facts  must  give  impressive  importance  to  any  consideration 

2.  The  reports  of  the  Carnegie  Foundation,  on  Law  Schools  and  Legal 
Education  and  on  Legal  Aid  work,  will  probably  be  completed  by  the  winter 
of  1917-1918. 
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of  the  particular  subject  before  us.  They  are  facts,  indeed,  wfakk 
emphasized  by  the  great  alien  element  now  crowding  in  upon  the 
profession,  become  immediately  decisive,  and  distinctly  fix  tkt 
responsibility  and  measure  the  duty  of  the  American  law  schod. 
We  are  quite  justified  in  insisting  that  the  maintenance  and  sound 
development  of  the  Anglo-Saxon  law  of  the  land — upon  which  alo» 
must  rest  all  true  liberty  and  social  progress — are  now  plainly  2t 
stake.  Here,  truly,  is  our  question  of  "preparedness^'  Tvitk  a  nex 
emphasis.  The  year  of  Magna  Charta  has  been  a  good  time  te 
think  of  these  things. 

Accepting  also,  as  we  must,  the  further  fact  that  the  prelim- 
inary or  probationary  practical  training  for  the  bar,  dirough  the 
familiar  office  studentship  or  clerkship,  deemed  so  essential  in  a£ 
common-law  countries,  has  been  lai^ely  lacking  with  us  for  the 
last  twenty  years,  and  that  what  the  law  office  has  refused  the 
law  school  has  failed  to  supply,  the  question  immediately  pre- 
sents itself,  What  are  we  now  going  to  do  about  these  matten? 
for  do  something  we  must,  and  quickly.  Certainly  the  law  schools 
can  no  longer,  with  ever-increasing  complacency,  fold  their  robes 
about  them  and  withdraw  from  touch  with  living  problems.  In 
these  times  and  in  our  common-law  communities  they  are  not  any 
longer  to  be  permitted  to  take  themselves  seriously  as  cloisters  set 
apart  merely  for  creating  or  embalming  legal  literature.  They 
have,  on  the  contrary,  by  a  process  of  evolution,  become  a  grmi 
moral  and  political  agency,  affected  with  a  public  interest — tki 
sole  instrumentality  for  the  nourishing  of  the  spirit  of  the  pro- 
fession and  for  the  right  training  of  our  great  governing  class,  now 
so  largely  made  up  of  foreign  and  untutored  blood,  which  cannot 
otherwise  be  trained  for  necessary  public  service. 

Although  no  plan  can  be  worked  out  off-hand  and  nothing 
can  be  accomplished  in  a  minute,  it  is  evident  that,  on  this  general 
subject,  we  have  had  enough  of  mere  debate  and  that  the  time 
is  now  ripe  for  action. 

At  its  January,  1916  meeting,  for  example,  the  New  York 
State  Bar  Association,  in  creating  a  committee  on  legal  education, 
on  motion  of  the  undersigned,  adopted  the  following  resolution, 
which  tersely  summarizes  existing  conditions  and  the  questions 
which  they  present,  while  at  the  same  time  outlining  the  main  head- 
ings under  which  this  entire  subject  of  legal  education  and  qualifi- 
cations for  the  bar  must  now  be  considered : 

"Resolved,  That  the  whole  subject  of  legal  education  and  of  qualifica- 
tions  and  examinations  for  the  bar  be  referred  to  a  special  committee,  to  be 
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appointed  by  the  President,  the  number  of  whose  members  shall  be  fixed 
by  him,  with  instructions  to  consider  and  to  report  recommendations  upon 
the  subject,  in  the  light  of  the  work  of  the  Carnegie  Foundation  for  the 
Advancement  of  Teaching,  of  the  largely  increased  proportion  during  this 
generation,  among  lawyers  and  in  our  general  population,  of  the  foreign 
element  from  the  code  countries  of  continental  Europe,  hostile  to  common- 
law  institutions  and  traditions,  and  in  the  light  of  the  changes  during  the 
past  thirty  years  in  general  office  business  and  professional  work,  and  in  the 
methods  and  facilities  of  practice,  with  special  reference  to  the  following 
matters : 

"First — The  special  requirements  in  modern  legal  education  and  training 
and  qualifications  for  the  bar,  in  view  of  the  fact  that  lawyers  have  always 
been  and  necessarily  always  must  be  the  chief  governing  or  administrative 
class  in  a  common-law  country  tmder  a  written  constitution. 

"Second — The  public  supervision  and  regulation  (preferably  by  consti- 
tutional provision,  to  avoid  periodical  legislative  interference)  of  all  legal 
education  and  training  and  of  the  qualifications  for  and  admissions  to  the 
bar,  to  be  worked  out  tlirough  a  department  or  commission  of  legal  educa- 
tion. 

"Third — The  promotion  of  standardization  and  uniformity  throughout 
the  United  States,  through  possible  influential  and  compelling  action  by  the 
Supreme  Court  of  the  United  States  or  otherwise. 

"Fourth — The  raising  of  standards  to  that  of  the  college  and  law  school 
degree,  and  the  strict  regulation  of  the  admission  to  practice  of  lawyers 
from  states  with  low  standards. 

Fifth — The  requirement  that,  to  meet  changes  in  office  practice  and 
accommodation  for  students  (who  are  now  largely  deprived  of  opportu- 
nities for  developing  the  professional  spirit  prior  to  their  admission),  every 
law  school  shall  niake  earnest  clinical  work,  through  legal  aid  societies  or 
other  agencies,  a  part  of  its  curriculum  for  its  full  course, 

"Sixth — The  requirement  of  a  four-year  course  in  all  law  sdiools. 

"Seventh — The  granting  of  preferential  consideration,  in  time  required 
for  study  or  clerkship,  to  graduates  of  law  schools,  with  clinical  instruction, 
over  students  prepared  by  other  methods. 

"Eighth — Nature  and  extent  of  the  character  examination  on  and  before 
examination  for  the  bar  and  during  the  period  of  study  and  clerkship."' 

The  Union  League  Club  of  New  York,  on  like  motion,  in 
February,  1916,  adopted  a  similar  resolution. 

Let  us  bear  in  mind,  therefore,  that  we  are,  at  the  moment,  con- 
sidering a  great  and  broad  question  of  training  rather  than  a  com- 
paratively incidental  question  of  instruction  in  practice  and  pro- 
cedure, and  that  we  are  laying  our  whole  stress  on  the  trainiiig,  for 
it  may  be  said  at  once  that  a  knowledge  of  practice  can  be  acquired 
only  by  practicing,  and  that  it  will  be  absorbed  quickly  and  naturally 
as  an  incident  and  a  result  of  right  training.    It  is  folly  to  waste 

3.  39  N.  Y.  State  Bar  Ass'n.  Rep.  (1916),  pp.  242-250.  Hon.  Joseph 
H.  Choate,  Hon.  Elihu  Root,  and  Mr.  Francis  Lynde  Stetson  are  serving 
on  the  Advisory  Committee  of  tie  committee  appointed  under  this  resolution. 
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time  in  the  effort  to  teach  practice  in  the  classroom  in  the  cus- 
tomary manner — 2l  folly  almost  as  pronounced  as  the  continued 
encouragement  of  "moot  courts."  Indeed,  practice,  as  such,  can- 
not properly  be  made  a  separate  subject  or  course.  And,  it  may 
be  added,  the  new  short  practice  act  and  the  voluminous  rules,  if 
adopted  as  now  proposed  in  New  York,  will  furnish  no  easy  or 
royal  road  to  its  complete  mastery. 

In  his  extraordinarily  able  and  comprehensive  report  to  the 
Carnegie  Foundation*,  Professor  Redlich  takes  occasion  to  say 
that  no  law  schools  can  replace  or  supply 

"those  particular  qualities  which  practice  alone  can  give.  No  theoretical 
instruction  in  the  law/*  he  insists,  "whether  in  a  country  of  codified  law  or 
in  a  country  of  common  law,  can  do  this." 

And,  in  referring  to  what  is  learned  in  a  law  office,  he  again 
says :" 

"It  must,  of  course,  again  be  emphasized  that  this  knowledge  can  never 
be  gained  in  any  school,  anywhere,  any  more  than  any  law  school  of  Europe 
or  America  can  teach  the  future  lawyer  the  ethics  of  the  legal  profession, 
or  the  peculiar  instinct  (,takt)  of  the  successful  lawyer  or  judge.  In  this 
calling,  as  in  every  other,  only  the  direct  atmosphere  of  daily  professional 
life  can  furnish  to  the  beginner  certain  experiences  and  qualities  which  are 
of  great  practical  importance." 

This  familiar  idea  of  the  clinic,  to  be  adapted  to  the  teaching 
of  law,  by  bringing  the  law  office,  with  this  "direct  atmosphere 
of  daily  professional  life,"  to  the  law  school  and  the  student, 
inasmuch  as  the  student  can  no  longer  go  to  the  law  office — a 
plan  apparently  not  brought  to  the  attention  of  Dr.  Redlich — is 
now  seriously  suggested  for  general  adoption,  with  a  view  of 
filling  this  needless  and  dangerous  gap  in  legal  training. 

A  constant  dallying,  procrastination  and  muddling,  in  and 
about  its  own  peculiar  affairs,  is  the  regrettable  but  acknowledged 
and  characteristic  record  of  the  legal  profession.  Why  it  is,  how- 
ever, that  we  have  for  so  many  years  lagged  behind  all  other  pro- 
fessions, and  even  the  manufacturing  and  commercial  industries 
of  the  country,  in  this  matter  of  providing  systematic  and  experi- 
enced clinical  and  practical  instruction,  all  laymen  and  nearly 
all  lawyers  find  it  utterly  impossible  to  understand.  Medicine, 
surgery,  the  ministry,  the  arts,  architecture,  and  engineering  have 
always  supplied  this  preliminary  practical,  or  clinical,  school  ex- 
experience,  and,  finding  the  ordinary  and  vocational  schools  often 

4.  "The  Common  Law  and  the  Case  Method  in  American  University 
Law  Schools,"  p.  38. 

5.  Idem,  p.  40. 
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lacking  in  right  training  for  their  work,  even  the  various  manu- 
facturing and  business  organizations  have  developed  their  own 
classes  for  clinical  instruction.  University  graduate  courses  in. 
'*^business"  and  in  commercial  activities,  with  outside  clinical  ap- 
prenticeships in  business-houses,  are  also  being  established.  Indeed^ 
municipal  departments  have  sometimes  organized  such  schools. 
Nevertheless,  for  our  delay  and  conservatism  there  is  really  some 
excuse,  inasmuch  as  we  did,  in  our  offices,  until  twenty  years  ago^ 
furnish  to  students  opportunities  for  what  was  made  to  serve  the 
purpose  of  clinical  instruction.  But  how  crude  and  unsystematic 
it  all  was,  and  how  far  behind  the  work  of  the  other  professions  i 
and  now  even  that  is  a  thing  of  the  past.  Students  are  no  longer 
welcomed  in  the  best  oifices,  especially  in  the  cities,  and  few  suchr 
opportunities  exist  for  general  preliminary  practical  work. 

The  general  question  of  practical  instructors  and  practical 
instruction  was  covered  by  Dean  Stone's  admirable  and  suggestive 
paper  before  the  American  Bar  Association  in  191  !•,  and  the  Sec- 
tion of  Legal  Education  of  that  association,  including  the  Con- 
ference of  State  Bar  Examiners  and  Law  School  Teachers,  debated 
at  length  at  the  1914  meeting  the  whole  subject  of  office-instruction 
and  the  training  of  students  in  practice.  Particular  reference  should 
be  made  to  the  paper  of  Mr.  Carson,  of  Philadelphia,  and  the 
address  of  Dean  Vance  of  the  University  of  Minnesota^. 

At  that  meeting,  however,  too  much  attention  was  directed  to 
the  mere  question  of  teaching  "practice"  by  office  work,  or  by 
active  practitioners.  That  is  not  the  right  point  to  aim  at.  The 
real  need,  and  especially  is  this  true  in  New  York,  in  Chicago,^ 
and  in  other  large  centers,  is  education,  training  and  discipline  in 
the  conduct  of  professional  life — ^the  development  of  what  may  be 
called  the  professional  character,  spirit  and  savoir  faire,  in  the  only 
possible  way,  that  is  to  say,  by  placing  the  student  in  a  proper  law 
office,  which  we  will  call  a  clinic,  under  systematic  instruction  and 
training,  and  in  constant  touch  with  reputable  practitioners  of  high 
character,  who,  in  a  general  practice,  are  applying  the  law  in  the 
concrete,  as  a  living  force,  to  the  living  problems  of  our  people. 
The  student  thus  lives  in  an  atmosphere  of  the  law,  and  absorbs  the 
spirit  of  its  practice,  day  by  day,  in  the  course  of  actual  dealings 
between  lawyer  and  client.  As  in  the  case  of  the  Inns  of  Court 
and  the  English  barristers'  and  solicitors'  offices,  the  student  un- 

6.  26  American  Bar  Association,  768. 

7.  39  American  Bar  Association  (1914),  887-900,  799^7. 
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consciously  develops  in  such  an  atmosphere,  under  the  influence 
and  contact  of  character  and  personality  working  in  the  harness 
of  the  law,  the  trained  professional  conscience  and  practical  sense 
— the  instinct  for  right  and  the  consciousness  of  wrong,  which  con- 
stitute the  true  spirit  of  the  profession,  and  lead,  regardless  of  re- 
wards, to  that  necessary  self-sacrificing  devotion  to  the  vindication 
of  the  good  and  the  true  and  the  punishment  of  the  evil  and  the 
false,  upon  which,  with  us,  must  largely  rest  the  welfare  of  our 
profession  and  much  of  our  advancement  in  social  development  and 
organized  government.  This  is  the  spirit  of  the  real  law  office 
which  the  law  schools  must  now  supply.  In  learning  in  this  way 
how  to  practice  and  how  to  deal  with  clients,  as  the  principal  thing, 
the  student  learns  technical  practice  and  procedure  as  the  machinery 
and  a  mere  incident  of  his  work.  Knowledge  of  practice  cannot 
be  acquired  by  any  other  method. 

In  all  this  there  is  no  false  sentimentality.  It  is  all  serious 
matter  of  fact  and  sober  common  sense.  The  profession  at  large, 
the  judges,  and  the  bar  examiners  will  have  to  wake  up  to  the 
real  situation,  and  they  and  the  law  schools  will  have  to  perform 
their  full  duty.  Throughout  the  country,  on  this  question  of  legal 
education  and  qualifications  for  the  bar,  there  has  been  too  much 
dallying  due  to  politics,  to  a  laissez-faire  spirit,  and  to  an  ims^- 
nary  or  assumed  public  opinion  as  to  everybody's  right  to  practice 
law.  Although  this  matter  of  legal  training  lies  at  the  root  of  all 
government  in  America,  the  fact  is,  there  is  no  public  knowledge 
or  sentiment  whatever  on  the  subject.  Of  course,  there  ought  to 
be  and  will  be,  and,  when  it  does  appear,  public  opinion  will  be 
overwhelmingly  in  favor  of  the  strictest  training  and  standards. 
The  cheap  lawyer-politician  will  be  swept  off  his  feet.  He  now 
talks  glibly  about  Abraham  Lincoln  and  equal  rights  for  all  at 
the  bar,  forgetting  that,  with  modem  educational  facilities,  all 
our  real  Abraham  Lincolns  are  in  these  days  college-bred  men. 
Clearly,  in  view  of  the  existing  confusion  among  the  states  and  of 
the  low  standards,  we  must,  as  soon  as  may  be,  have  standardiza- 
tion of  qualifications  for  admission,  and  higher  educational  stand- 
ards, both  preparatory  and  professional  (preferably  both  a  col- 
lege and  law  school  degree),  with  a  broader  and  better  training, 
and  a  consequent  desirable  reduction  in  the  number  of  lawyers. 
There  must  be  a  stricter  character  examination,  both  before  en- 
trance upon  a  clerkship  or  law  school  course  and  before  admis- 
sion td  the  bar,  with  paid  investigators  r^^larly  employed.     No 
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candidate  should  be  permitted  to  make  more  than  two  trials  of 
the  examinations  for  the  bar.  Nothing,  however,  can  be  accom- 
plished unless  (by  constitutional  amendments,  if  need  be)  we  first 
destroy  the  possibility  of  constant  irresponsible  and  ignorant  legis- 
lative tinkering,  and  establish  an  expert  supervisory  educational 
body  which  shall  regulate  all  legal  education  and  qualifications 
for  the  bar.-  Then  we  must  secure  standardization  and  uniformity, 
in  the  only  practical  way,  with  the  aid,  possibly,  of  the  Supreme 
Court  of  the  United  States,  through  the  creation  of  such  a  federal 
supervisory  body,  which  shall  fix  the  highest  standards,  and  shall 
control  the  qualifications  for  and  admissions  to  the  federal  bar. 
The  states  will  thereupon  be  obliged  to  fall  in  line.  We  have  no 
time  further  to  discuss  these  measures  now,  but  every  lawyer  worth 
his  salt  knows  that  we  must  come  to  them  or  to  something  equiva- 
lent to  them.  We  must  promptly  get  out  of  the  ruts  of  our  fixed 
routine,  for  it  no  longer  meets  and  satisfies  the  needs  and  condi- 
tions of  the  hour.    The  legal  clinic  will  be  our  first  step. 

Each  community,  however,  must  adapt  itself  and  its  remedial 
methods  to  its  own  peculiar  problems  and  surroundings.  Many 
of  us  have  been  sorely  distressed  by  some  of  the  conditions  in 
The  City  of  New  York — conditions  common  to  all  our  large  cities — 
and  have  been  considering  our  particular  problems  for  many  years. 
The  story  is  not  new.  Nevertheless,  it  is  clear  that  it  is  not  gener- 
ally realized  how  completely  our  practice  has  changed  in  the  last 
twenty  years  and  how  radically  the  changes  have  shortened  the 
vision  and  limited  the  experience  and  opportunities  of  the  bar 
at  large,  and,  as  a  consequence,  of  the  growing  body  of  students 
— limitations  which  have  emphasized  in  vast  measure  the  com- 
manding necessity  for  the  broadened  and  extended  law  school 
instruction  here  advocated. 

In  all  our  large  communities,  litigation  in  the  better  class  of 
law  offices  has  almost  ceased,,  or  has  sunk  into  comparative  insig- 
nificance as  an  element  of  practice.  Our  former  advocates  and 
barristers  have  become  chiefly  solicitors  and  the  desk  work  of  the 
solicitor — the  direct  advisory  guidance  of  business  and  the  settling 
of  controversies — ^has  completely  supplanted  the  work  of  the  litigat- 
ing office.  Corporations  and  corporation  law,  and  business,  now 
dominate  our  practice.  It  is  a  permanent  tendency.  Intense  special- 
izmg  has  resulted.  There  is  no  general  practice  in  real  estate  law, 
and  comparatively  little  in  that  of  wills,  trust  estates  and  shipping. 
Since  the  late  '80's  and  early  '90's,  corporation  and  business  reor- 
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ganizations  and  consolidations,  the  dominance  of  business,  witfa 
its  insolvency  and  bankruptcy  problems,  and  the  change  froe 
sailing-ships  to  steamships  have  thus  revolutionized  oar  wod. 
There  has  b€en  a  constant  falling  off  in  all  important  classes  cf 
litigation,  with  an  almost  total  loss  of  the  substantial  and  usefd 
old-fashioned  commercial  and  admiralty  litigation,  involving  sfaif>- 
ping,  insurance,  commercial  contracts,  sales,  bills  and  notes,  aac 
general  business  transactions,  any  residue  of  which  now  goes  to 
boards  and  committees  of  arbitration  on  the  exchanges.  Those 
conmiittees,  with  the  trust  companies,  title  companies,  and  can- 
panies  for  organizing  and  caring  for  the  routine  legal  affairs  of 
corporations,  have  destroyed  the  real  estate  practice  (of  ines- 
timable value  to  students),  and  a  large  part  of  the  practice  arsin^ 
from  wills,  decedents'  estates,  trust  estates,  corporation  roatine 
and  general  business.  And  even  the  tort  litigation,  much  of  it  of 
little  practical  value,  is  being  rapidly  swept  away  by  the  Wori- 
men's  Compensation  Laws  and  other  modem  social  and  regulatoij 
legislation. 

We  are,  perhaps,  too  near  these  changing  conditions  to  find  a 
true  perspective,  or  to  formulate  a  final  judgment  as  to  the  futsic 
and  as  to  the  full  needs  of  the  profession  and  the  schools  to  meet 
the  changed  requirements  of  our  communities.  We  do  know, 
however,  that  the  American  lawyer  must  forever  remain  an  aB- 
round  lawyer,  a  full-fledged,  fully-equipped  barrister  as  vreD  as 
a  solicitor,  completely  prepared  and  able  to  deal  directly  with  the 
people  concerning  all  of  their  affairs.  No  lawyer  is  qualified  to 
advise  in  relation  to  controversies  and  their  adjustment,  or  in  ^^ 
lation  to  the  general  transactions  of  business,  unless  he  has  had 
ample  experience  in  general  litigation.  Nothing  can  take  the  plaa 
of  such  experience.  It  is  also  true  that  experience  in  real  prop- 
erty and  general  commercial  and  admiralty  law  is  almost  as  esscD- 
tial  to  his  equipment.  With  the  loss  of  such  experience,  what 
will  this  and  the  next  generation  of  lawyers  amount  to,  and  what 
will  be  the  effect  on  the  development  of  the  law  itself?  What 
functions  must  the  law  schools  assume  in  that  behalf? 

The  general  introduction,  since  1880,  of  telephones,  stenog- 
raphers, t)rpewriters,  dictating  and  copying  devices,  and  improve- 
ments in  printing,  in  connection  with  these  changes  in  practia 
already  noted,  has  made  students  not  only  unnecessary  but  acttiallj 
undesirable  in  most  of  the  active  law  offices.  Plainly  speaking, 
they  are  considered  to  be  a  nuisance.    The  fully-qualified  lawyer, 
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able  to  participate  in  the  responsible  conduct  of  business  and 
to  meet  clients,  is  alone  needed  and  sought  for.  As  a  result,  the 
student  or  junior  clerk  has  lost  the  former  ample  opportunities, 
when  preparing  cases,  or  aiding  in  court,  or  when  acting  as  mes- 
senger from  one  office  to  another,  for  those  invaluable  personal 
contacts  and  conferences  with  older  men  and  leaders  at  the  bar 
which  always  served  as  the  most  stimulating  and  important  ele- 
ments in  the  training  of  a  lawyer.  Add  to  that  the  further  loss 
involved  in  the  relief  of  the  student  from  the  task  of  copying 
papers  coming  from  the  hands  of  master-draughtsmen  in  the 
profession,  from  which  service  came  a  large  part  of  the  most 
useful  training,  and  we  begin  to  realize  the  heavy  handicap  of 
the  new  generations  of  lawyers.  These  various  tasks  of  the  stu- 
dent meant  constant  service  in  the  best  legal  atmosphere,  and 
showed  to  him,  from  hour  to  hour,  the  law  and  lawyers,  in  action 
as  living  forces.  His  principles  and  standards  of  conduct  were 
learned  and  absorbed  unconsciously. 

One  of  the  worst  results  of  these  changes  is  the  almost  total 
loss  of  general  contact  and  acquaintanceship  at  the  bar,  even  among 
lawyers  themselves — a  most  essential  element  for  the  preserva- 
tion of  professional  solidarity  and  the  maintenance  of  the  true 
professional  spirit  and  standards.  Lawyers  no  longer  know  the 
members  of  their  own  profession,  and  students,  as  already  pointed 
out,  are  deprived  of  nearly  all  opportunities  for  beneficient  and 
instructive  intercourse  with  the  members  of  that  bar  to  which 
they  are  about  to  be  called.  Acquaintance  and  fellowship  are 
largely  limited  to  college-mates,  to  associates  in  clubs  and 
societies,  and  to  the  particular  home  and  office  associates — an  ex- 
tremely narrow  circle  naturally  leading  to  the  development  of 
cliques. 

These  conditions,  generally  familiar,  are  still  further  aggra- 
vated for  us  in  The  City  of  New  York  and  in  other  large  cities  by 
the  character  of  our  population — and  the  permanent  modem  drift 
of  population  and  of  lawyers  into  our  cities  should  constantly  be 
taken  into  account. 

In  the  continental  United  States,  according  to  the  last  census, 
there  were  114,704  lawyers,  or  one  for  every  802  of  the  popula- 
tion. In  the  City  of  New  York,  there  were  10,563,  or  (omitting 
the  few  women  lawyers)  one  for  every  606.  Over  fifteen  per  cent 
(1,693)  of  the  male  lawyers  were  foreign  born  and  over  fifty  per 
cent  (5,506)  were  either  foreign  born  or  of  foreign  or  mixed  par- 
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entage.  This  general  condition  prevails  in  all  our  large  cities,  but, 
with  us  in  New  York,  at  the  country's  gateway,  it  is  specially  bur- 
densome.' Among  this  foreign  stock  we  find  some  of  our  best 
scholarship  and  our  most  thirsty  seekers  for  knowledge  and  light 
and  material  progress — a  thirst,  however,  which,  only  too  fre- 
quently, has  slight  relation  to  those  qualities  having  to  do  with 
morals  and  character.  With  due  regard  for  the  common  good, 
we  feel  a  keen  and  sympathetic  interest  in  the  free  development  and 
in  the  general  welfare  of  these  people,  because,  with  proper  educa- 
tion as  to  the  moral,  social  and  legal  significance  of  our  institu- 
tions, based  on  the  obligation  of  all  to  serve  all  for  the  benefit  of  all, 
they  will,  as  the  generations  come  and  go  and  the  races  mix  with  one 
another  more  and  more,  become  one  of  our  most  valuable  assets. 
But  sound  and  persistent  training  they  must  have,  and  that,  con- 
stantly. As  it  is,  they  are  now,  although  wholly  untrained,  receiving 
and  accepting  in  crowds  the  full  responsibilities  of  American  citi- 
zenship. There  lies  the  danger,  especially  as  there  is  great  racial 
segregation  and  solidarity  and  even  continuous  lack  of  any  ade- 
quate knowledge  of  our  language. 

As  an  affair  of  the  present  day,  therefore,  our  problem  thus 
becomes  a  peculiar  and  difficult  one.  This  foreign  element  is  now 
largely  of  the  blood  of  southern,  eastern  and  central  Europe — 
people  whom  we  are  beginning  to  meet,  in  a  way  to  attract  our 
attention,  on  our  streets,  in  business,  in  politics  and  in  the  pro- 
fessions. With  brilliant  exceptions,  they  have  few  traditions 
(speaking  generally)  except  the  objectionable  ones  of  a  down- 
trodden subject-race,  in  constant  war  with  oppressive  power  and 
authority,  the  defeat  of  whose  purposes,  from  day  to  day,  has,  in 
the  past,  been  deemed  by  them  both  praiseworthy  and  justifiable. 
By  inheritance  more  or  less  hostile  to  all  authority,  and  with 
little  inherited  sense  of  fairness,  justice  and  honor  as  we  under- 
stand them,  the  earnest  striving  for  knowledge  of  many  of  these 
people  is  centered  mainly  upon  their  own  selfish  advancement,  in 
a  material  way,  under  the  "New  Freedom,"  which  for  them 
frequently  means  license.  So  much  for  their  inherited  character 
and  point  of  view.  Of  equally  disturbing  import,  however,  is  the 
fact  that  their  legal  traditions,  such  as  they  have,  all  rest  upon  a 
Continental  "ready-made"  code  or  system  of  law,  handed  down 
by  authority,  and  that  they  have  no  inherited  conception  of,  or 

8.  Sec  a  useful  compilation  of  statistics  in  the  West  Publishing  Com- 
pany's ''Docket"  for  March,  1915,  at  p.  (1348). 
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capacity  to  understand,  the  common  law,  as  the  people's  law — ^a 
law  developing  from  special  instances  in  the  life  of  the  people, 
and  growing  as  a  living  thing  with  the  unfolding  of  that  life. 
What  are  we  to  do  in  the  law  schools  with  this  special  problem? 
How  are  we  to  preserve  our  Anglo-Saxon  law  of  the  land  under 
such  conditions?  This  is  the  stock  from  which  our  untrained 
lawyer-politicians  will  be  drawn^  and  are,  in  a  measure,  now 
being  drawn,  to  flood  our  legislatures.  Without  necessary  knowl- 
edge or  training  or  correct  instincts,  without  any  inherited  sym- 
pathy with,  or  understanding  of,  our  institutions,  and,  indeed, 
frequently  with  inborn  hostility  to  all  law  and  order,  they  will 
have  the  votes  and  the  power  (and  to  a  large  extent  have  them 
already)  to  tinker  irresponsibly,  not  only  with  our  practice  and 
procedure  and  the  qualifications  for  the  bar  itself  (witness,  Massa- 
chusetts' recent  experience), •  but  also  with  the  most  vital  portions 
of  our  substantive  law,  and  even  with  our  fundamental  constitu- 
tional provisions. 

The  increasing  confusion  and  uncertainty  of  motion  in  our 
streets  and  public  places,  when  not  under  police  regulation,  is  typ- 
ical of  the  confusion  which  may  be  wrought  in  our  institutions. 
For  the  first  time,  recently,  it  has  become  necessary  in  many  large 
communities  to  emphasize,  by  prominent  notices,  the  American  rule, 
"Keep  to  the  right."  More  than  half  the  population,  because  of 
their  inborn  contrary  instincts  and  traditions  and  our  own  indiffer- 
ence or  lack  of  adequate  facilities  for  properly  training  them  other- 
wise, now  insist  on  keeping  to  the  left — a  most  significant  departure. 

In  the  solution  of  this  problem,  created  by  the  presence  among 
us  of  the  first  and  second  generations  of  this  foreign  blood  from 
the  new  immigration  of  the  last  twenty  years,  which,  in  its  special 
and  growing  relation  to  the  future  welfare  of  our  bar  and  of  our 
whole  governmental  system,  now  wears  a  new  aspect  when  con- 
sidered from  the  standpoint  of  preparatory  and  professional  educa- 
tion, we  must  arouse  a  fresh  and  keener  patriotic  interest  among 
members  of  our  bar.    The  spirit  of  routine  indifference  and  of  in- 

9.  See  In  re  Bergeron,  220  Mass.  472  (Mass.  Supreme  Judicial  Court, 
March  4,  1915).  Also,  Mass.  Act  of  May  11,  1915,  cntiUed  "An  Act  Rela- 
tive to  Admission  to  the  Bar  of  Attomcys-at-Law,"  reducing  the  general 
educational  qualifications  for  the  bar  to  a  two-years'  evening  high  school 
standardr-^^t  result  of  a  movement,  covering  over  five  years  of  agitation 
for  lower  standards,  strongly  promoted  by  Mr.  Martin  M.  Lomasney,  an 
influential  ward  leader  of  Boston,  because,  as  he  expressed  himself  in  a 
letter  to  the  bar  examiners,  January  12,  1915,  such  a  measure  or  rule  was 
calculated  to  maintain  "a  proper  standard  and  give  every  applicant  an  equal 
chance" t 
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grained  selfishness  among  members  of  the  bar  must  be  strangled. 
It  has  become  a  question  of  duty  and  public  welfare,  to  which,  both 
as  lawyers  and  as  citizens,  we  are  bound  patriotically  to  devote  our- 
selves. There  must  be  high  and  uniform  standards  in  the  prepara- 
tory as  well  as  in  the  law  school  curriculum,  and  the  curriculum 
must  be  adjusted,  with  special  emphasis  and  care,  to  the  needs  of 
this  foreign  element  and  of  our  own  indifferent  citizens.  We  must 
above  all  teach  them  what  America  means  to  Americans,  and  must 
open  up  to  them  the  full  significance  of  the  common  law  and  of 
our  peculiar  history  and  institutions.  The  preparatory  course  must, 
therefore,  give  great  and  exceptional  prominence  to  the  English 
language  and  literature,  English  and  American  history,  govern- 
ment, institutions  and  constitutional  law,  and  the  general  nature  of 
the  common  law,  with  special  reference  to  its  relation  to  the  life 
of  the  people  and  to  its  method  of  develojMnent  in  contradistinction 
to  statutory  and  codified  law.  And,  putting  the  stress  on  the  same 
points,  the  law  schools  must  give  continuous  importance  to  English 
and  American  constitutional  law  and  institutions,  and  to  the  lives 
of  great  lawyers  and  the  history  and  growth  of  the  common  law. 
All  this  is  vital  if  our  institutions  and  system  of  government  are 
to  be  perpetuated.  We  must  not  delay,  and  must  not  relax  our 
vigilance  in  this  behalf  for  generations  to  come.  Every  teacher  of 
the  law  must  be  a  conscious  and  active  patriot.  Whatever  his  sub- 
ject, he  must  keep  constantly  before  him  the  vitally  intimate  rela- 
tion between  the  teaching  of  law  and  the  public  interest,  and,  during 
every  moment  of  his  service,  must  breathe  into  his  classes  and  con- 
sciously develop  in  them  an  active  spirit  of  patriotism  and  great 
national  pride.  And  this,  for  the  reason  that  he  is  educating  the 
future  leaders  of  the  people  and  the  chief  administrators  of  all 
departments  of  their  government.  Our  common  law,  the  only  sys- 
tem under  which  liberty  and  justice  and  the  life  of  the  people  can 
have  normal  development,  must,  therefore,  be  taught  as  a  part  of 
the  national  and  individual  life — as  a  living  thing,  and  not  as  a 
mere  aggregation  of  dead  letters  and  fixed  formulas  to  be  studied 
and  memorized  at  pleasure.  The  teacher  must  be  spiritually  alive 
and  must  put  patriotic  life  into  his  teaching,  and  the  spirit  of  patriot- 
ism and  nationality  must  be  made  to  brood  over  the  w*hole  process 
of  legal  education. 

We  may  assume  that  New  York  and  Chicago,  for  example,  as 
the  greatest  cities  in  the  western  world  and  the  greatest  cosmopol- 
itan centers,  both  actually  and  potentially,  will  naturally  be  the 
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homes  of  the  greatest  universities  of  our  times,  and,  above  all,  of 
the  most  important  schools  of  law,  schools  not  necessarily  like  other 
similar  institutions,  but  designed,  rather,  to  satisfy  these  special 
needs  of  our  extraordinary  aggregation  of  races  and  individuals. 
Due  to  these  existing  conditions,  creating  something  in  the  nature 
of  an  emergency,  the  chief  immediate  duty,  after  attending  to  the 
superlatively  important  matter  of  preparatory  education,  is  to  de- 
velop for  law  students  the  same  comprehensive  and  exceptional 
clinical  opportunities  which  have  for  years  been  open  to  medical 
students,  to  the  end  that  the  training  of  our  lawyers  and  governing 
class,  in  legal  traditions  and  culture  and  in  the  conduct  of  pro- 
fessional life,  may,  after  an  interruption  of  nearly  twenty  years  in 
the  opportunities  for  general  office  experience,  once  more  proceed 
along  right  lines,  under  modernized  systematic  instruction  and 
supervision.    This  will  be  a  true  public-welfare  service. 

Little  can  be  accomplished,  however,  without  the  hearty  co- 
operation and  interest  of  the  students  themselves,  the  third  year 
men  in  particular.  Great  pains  must  be  taken  to  excite  their  in- 
terest in  the  work.  To  that  end,  it  must  clearly  appear  to  be  to 
their  advantage.  They  must  be  made  to  see  that  the  instruction 
will  be  so  much  greater  in  amount,  ^because  of  its  singleness  of 
purpose  and  its  systematic  and  warmly  interested  and  sympathetic 
nature,  and  the  knowledge  and  training  so  much  broader  and  deeper 
and  so  much  more  vital,  that  there  can  really  be  no  comparison 
between  such  a  genuine  clinical  course  and  the  doubtful,  uninterest- 
ing status  and  opportunities  of  a  student  or  junior  clerk  in  an 
ordinary  law  office  of  the  present  day. 

Then,  too  (and  it  may  be  said  that  there  is  reason  for  speaking 
with  confidence  on  this  point),  the  courts  and  bar  examiners  will 
readily  accept  such  a  course  as  the  full  equivalent  of,  and  a  com- 
plete substitute  for,  the  clerkship  now  prescribed  by  the  rules  gov- 
erning admission  to  the  bar,  because  it  will  be,  in  effect,  post-gradu- 
ate work,  and  will  obviously  produce  infinitely  better  results  than 
such  a  clerkship.*®  That  fact  alone  will  settle  the  matter  in  the 
mind  of  the  average  student,  and  will  lead  to  his  acceptance  of  the 
course  and  his  full  support  of  the  clinic. 

Next,  the  clinic  may,  at  pleasure,  be  made  to  cover  practically 
the  whole  proposed  fourth  year  now  under  debate,  for,  as  we  have 
seen,  it  can  also  be  made  the  year  of  clerkship,  so  that  nothing  will 

10.    See,  for  example,  the  propositions  on  this  general  head  in  39  Amer- 
ican Bar  Association  Rep.  (1914)  at  pp.  822,  825-827. 
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be  lost  and  much  will  be  gained  in  students'  time.  Of  course,  it 
can  be  worked  into  the  third  year,  if  no  fourth  year  be  provided. 
To  that  end,  much  time  can  be  saved  by  abandoning  the  profitless, 
wasteful  and  dreary  ''moot  court"  work,  and  by  arranging  evening 
hours  (a  most  important  suggesticHi)  for  a  part  of  the  clinic,  espe- 
cially, as  in  Copenhagen,  in  connection  with  the  legal  aid  work  to 
which  we  are  about  to  refer.  Naturally,  however,  we  should  like  to 
see  the  clinic  made  the  basis  and  reason  for  the  immediate  estab- 
lishment of  the  fourth  year. 

Possibly,  also,  the  students'  time  may  and  will  be  saved  by 
adopting  the  familiar  suggestion  to  shorten  the  college  course, 
and  by  transferring  the  whole,  or  a  part,  of  such  courses  (if  now 
given)  as  those  on  Constitutional  Law,  Constitutional  History, 
Government,  International  Law,  Natural  Law  and  similar  subjects 
to  the  college  course  itself.  So,  too,  courses  which,  due  to  per- 
manent and  fundamental  changes  in  our  law  and  practice,  have 
ceased  to  be  of  much  practical  use  to  the  average  student,  and 
have  acquired  rather  an  historical  and  literary  flavor,  may  be  greatly 
shortened. 

The  clinic  can  also  be  made  the  medium  for  what  Professor 
Redlich  terms**  "a  certain  general  summing-up  and  survey  of  the 
law."  This  would  cover  all  the  practical  and  useful  courses  of  the 
preceding  three  years,  and  could,  perhaps,  be  more  readily  and 
satisfactorily  developed  by  the  professor  in  charge  of  the  clinic,  as 
a  part  of  clinical  "demonstrations,"  than  in  any  other  way.  That 
would,  however,  be  quite  apart  from  any  additional  course  in  gen- 
eral "Jurisprudence." 

Better  than  all  these  suggestions,  however,  is  the  thought  that, 
like  the  anatomical  or  surgical  clinic,  the  work  in  the  legal  clinic 
should  be  made  a  part  of  the  regular  curriculum,  in  increasing 
degree,  during  all  four  years,  or  certainly  during  the  second,  third 
and  fourth  years.  It  should  be  made  a  part  of  practically  the  whole 
school  life  of  the  student.  Nothing  else  is  so  likely  to  arouse  an 
abiding  interest  in  the  law,  as  a  vital  thing,  whether  viewed  as  a 
whole  or  topic  by  topic.  The  use  of  evening  hours  and  the  sacrifice 
of  comparatively  useless  subjects  will  make  possible  this  extension 
of  the  clinical  courses.  One  year  of  the  clinic  is  not  enough.  In- 
deed, eventually,  the  clinic  may  be  made  a  principal  medium  of 
instruction  in  all  years  for  all  subjects.  That  will  be  the  natural 
and  logical  development. 

11.    P.  45. 
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Each  clinic  case  may  be  taken  by  the  student  to  the  classroom 
of  the  professor  dealing  with  the  subject  under  which  the  case 
logically  falls.  The  clinic  thus  becomes  a  "case  book" — ^iiot,  how- 
ever, of  dead  letters  descriptive  of  past  controversies,  but  always  of 
living  issues  in  the  throbbing  life  of  the  day,  the  life  the  student  is 
now  living. 

Like  a  surgical  or  medical  clinic,  but  in  much  greater  degree, 
this  clinical  course  will  mean  earnest,  red-blooded  talks  and  "demon- 
strations," in  a  classroom,  with  close  analytical  arguments  between 
lawyer  and  student,  concerning  the  concrete  living  cases  actually 
being  handled  by  the  students  from  day  to  day.  Let  the  imagination 
play  over  the  extraordinary  opportunities  thus  presented  for  the 
best  and  most  useful  work.  Later  on,  we  shall  again  comment  on 
this  procedure. 

For  such  a  clinic  we  shall  need  large  office  organizations,  with 
a  very  general  practice,  and  with  no  restrictions  upon  the  kind, 
value,  or  amount  of  business>  provided,  always,  it  be  honest  and 
meritorious. 

In  that  behalf,  we  must  always  keep  before  us  the  fact  that  it 
will  be  the  purpose  of  the  clinic,  not  merely  to  educate  in  practice 
and  to  develop,  in  general,  the  true  professional  spirit,  but,  in  the 
interest  of  the  commonwealth  and  of  good  citizenship,  to  lay  the 
fotmdations  in  the  individual  student  for  sound  personal  character 
and  business  honor,  to  make  clear,  in  the  concrete,  the  lawyer's 
duty  to  society  and  to  his  fellow-men,  and,  in  so  doing,  to  combat 
the  idea,  prevalent  for  two  generations  past,  that  the  law  is  simply 
one  means,  like  any  trade,  of  making  a  living,  and  is  freely  open 
to  the  world  without  serious  restrictions  as  to  qualifications,  and 
with  no  special  resulting  social  obligations.  Among  other  things, 
the  student  must  understand  the  lawyer's  duty,  like  the  doctor's,  to 
give  his  best  service  to  the  poor — to  a  non-paying  clientage.  In 
short,  it  must  be  made  possible  for  the  student  to  absorb  and 
acquire  from  this  clinical  experience  correct  standards  as  to  busi- 
ness honor,  civic  duty,  charity  and  social  service. 

In  looking  about  us  for  ways  and  means  to  satisfy  these  clinical 
needs,  our  first  thoughts  naturally  turn  to  the  established  legal  aid 
work.  Through  the  earnest  service  and  self-sacrificing  interest  of 
Mr.  Arthur  von  Briesen,  of  New  York,  whose  great  abilities  and 
warm-hearted  benevolence  have,  as  we  all  know,  literally  been 
showered  upon  that  work  for  many  years,  it  was  long  since  made 
known  to  us  that  actual  experience  had  demonstrated  the  prac- 
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ticability  of  this  sort  of  clinical  co-operation  and  instruction.  Ap* 
parently,  the  first  clinic  of  this  kind  to  be  organized  was  that  at 
Copenhagen,  visited  by  Mr.  von  Briesen  as  long  ago  as  1907 — 
an  institution  managed  by  the  Copenhagen  Legal  Aid  Society  jointly 
with  the  University  of  Copenhagen.  This  clinic  is  partly  supported 
by  public  funds,  and  is  conducted  by  the  foremost  lawyers  and 
judges  of  the  community,  seven  lawyers  and  one  judge  serving 
each  evening,  different  individuals  volunteering  on  different  even- 
ings, assisted  in  all  cases  by  the  law  students  of  the  university. 
TTiis  service  of  students  and  the  evening  sessions  are  the  striking 
facts. 

In  his  report  of  his  visit,  Mr.  von  Briesen  says :" 

"The  official  name  of  the  society  is  'Studentersamfundeits  Retshjaelp 
for  Ubetnidlede/  which,  translated,  means  substantially,  The  Students'  Asso- 
ciation for  Securing  Legal  Aid  to  the  Poor/  the  fact  being  that  the  society 
sprang  from  the  University  Law  School,  the  body  which  supplies  the 
students  and  the  graduates  for  performing  the  most  important  work.  The 
confidence  which  these  gendemen  receive  at  the  hands  of  applicants  is 
naturally  very  great;  their  decisions  are  taken  without  a  miu-mur,  and  ter- 
minate what  otherwise  might  become  much  needless  controversy.  The  influ- 
ence for  good  thus  exercised  cannot  be  overestimated. 

''So  far  as  our  New  York  Legal  Aid  Society  is  concerned,  the  principal 
lessons  to  be  drawn  from  the  excellent  work  done  at  Copenhagen  are: 

"(1)  That  evening  sessions  are  of  extreme  value,  because  they  enable  the 
working  people  to  present  their  cases  during  their  hours  of  leisure,  and  also 
because  they  would  permit  some  of  our  best-known  lawyers  and  our  law 
students  to  assist  in  advising  and  analysing  the  cases  brought  to  their 
attention. 

"(2)  The  advisability  of  having  our  law  schools  officially  interested  in 
our  work.  Nothing  cdn  equal  in  importance  the  value  to  a  law  student  of 
xictual  contact  ivith  litigants  and  their  skilled  advisers  such  as  the  office  of 
the  Legal  Aid  Society  furnishes.  There  are  no  *moof  cases  in  these  offices, 
and  there  is  a  great  variety  of  questions,  some  of  considerable  intricacy,  the 
solution  of  which  will  be  of  more  value  to  the  students  even  than  fo  tlie 
party  who  deems  himself  aggrieved." 

These  suggestions  naturally  upset  our  equanimity  still  further 
and  show  us  that  as  a  profession  we  have  been  surprisingly  negli- 
gent in  systematizing  our  law-school  methods  of  instruction,  for, 
clearly,  the  law  schools  themselves  are  bound  to  aid  and  encourage 
the  development  of  legal  aid  work,  not  merely  as  a  necessary  means 
for  clinical  instruction,  but  also,  more  particularly,  because,  under 
our  extraordinary  legalistic  system  of  government — 2l  matter  to 
which  we  referred  briefly  at  the  outset — ^that  work  is  really  an 
essential  part  of  our  legal  system,  with  which  the  student  should 

12.    5  Legal  Aid  Review  26  (1907). 


Digitized  by 


Google 


LEGAL  CLINICS  609 

be    made  familiar.     Under  that  system  every  citizen  must  resort 
to    the   law   and   lawyers   constantly    for  the   ascertainment   and 
protection  of  his  legal  rights — ^an  extremely  costly  process — ^and, 
that  being  the  burden  which  the  system  itself  casts  upon  the  citizen, 
it  is  clear  that  the  government  or  society  in  general,  in  protecting 
the  rights  of  all,  is  under  obligation  to  furnish  the  means  whereby 
that  protection  can  be  secured  in  all  cases  where  the  citizen  is  him- 
self unable  to  bear  the  expense  of  employing  a  lawyer.    Otherwise, 
we  might  be  forced  to  admit  that  our  system,  from  its  nature,  really 
deprives  a  portion  of  the  community  of  their  legal  rights — and  that 
would  never  do,  and  would  be  contrary  to  the  fact.    Therefore,  the 
public  have  devised  legal  aid  societies,  which  are  now  thriving  as 
charitable  agencies  even  in  code  countries.    With  us,  however,  al- 
though heretofore  undertaken  as  a  charity,  such  legal  aid  work,  as 
we  have  seen,  is  really  the  public's  affair  and  should  properly  be 
operated  and  supported  only  by  the  government  as  an  integral 
element  of  our  legal  system.    We  are  now  only  in  the  midst  of  the 
early  stages  of  this  work.     It  should  not  be  regarded  as  in  any 
proper  sense  a  charity,  and  will  doubtless,  eventually,  be  taken  over 
by  the  public  through  departments  of  education,  the  courts,  or  other- 
wise.    It  is,  nevertheless,  so  clearly  a  part  of  our  system  and  so 
intimately  related  to  legal  educational  work — like  the  hospitals,  for 
example,  in  their  relation  to  the  medical  schools — that,  with  all 
other  channels  for  broad  and  general  clinical  work  now  practically 
closed  to  the  student,  the  law  schools  are  bound  at  this  time  to  co- 
operate in  the  support  and  full  development  of  all  legal  aid  agencies. 
Harvard,  Yale,  Northwestern  and  Minnesota,  and  one  or  two  others, 
as  we  have  pointed  out,  have  already  in  effect  recognized  this 
obligation.     The  bar  associations  may  help  in  many  ways,  but  the 
real  educational  alliance  must  always  be  between  the  law  schools 
and  the  legal  aid  agencies. 

In  1913-14,  the  University  of  Minnesota  made  a  happy  experi- 
ment with  such  a  clinic — ^so  far  as  known,  the  first  in  this  country. 
In  his  luminous  and  interesting  report  upon  its  successful  operation, 
however,  Dean  Vance,  to  whom  all  credit  is  due,  seems  to  indicate^' 
that  it  is  devoted  primarily  to  the  teaching  of  practice  (but,  in 
effect,  it  accomplishes  more  than  that,  as  we  shall  see),  and  states** 
that  it  is  limited  to  charitable  "Legal  Aid  Bureau"  work  and  to 
cases  not  involving  over  $100 — the  cases,  in  fact,  seldom  exceeding 

13.  39  American  Bar  Association  Rep.  (1914),  801  et  seq. 

14.  Idem,  pp.  804  and  806. 
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$50  in  amount  involved— with  the  object,  apparently,  of  not  com- 
peting with  lawyers  in  regular  practice.  That  means  mere  justice 
of  the  peace  work,  and  will  not  satisfy  the  needs  of  our  larger 
communities.  He  does  not  refer  to  any  classroom  work  based  on 
that  in  the  clinic  For  the  purposes  of  that  clinic,  a  local  legal  aid 
bureau  was  organized  in  Minneapolis,  and  the  competent  yotmg 
lawyer  placed  in  charge  of  the  office,  with  an  assistant,  was  then 
made  an  instructor  in  practice  in  the  law  school.  Ample  practice 
was  secured  at  once,  a  down-town  office  was  opened,  students  of 
the  third  year,  about  sixty  in  number,  were,  in  accordance  with  a 
posted  calendar  or  schedule,  sent  there  in  "squads  of  four '  for  one 
week  at  a  time,  serving  from  oat  to  six  o'clock  each  afternoon,  and 
great  enthusiasm  and  successful  results  have  followed,  each  student 
coming  to  the  bar,  as  Professor  Vance  declares,  "not  only  a  better 
lawyer,  but  a  better  citizen."  That  is  to  say,  the  clinic  necessarily 
trains  in  character  as  well  as  in  practice.  This  clinic  is  still  pro- 
ceeding "promisingly."  It  results  in  each  student's  securing  from 
two  to  three  weeks  of  clinical  work  during  the  year,  in  addition 
to  the  time  spent  in  completing  particular  proceedings  which  have 
been  started  and  not  finished  during  the  prescribed  period.  Such 
a  clinical  experience  must  and  will  be  greatly  enlarged  for  all  pur- 
poses in  congested  centers  like  New  York  or  Chicago.  It  clearly 
shows,  however,  the  need  of  the  fourth  year — in  which  Dean  Vance, 
like  Dean  Wigmore,  who  has  now  actually  established  the  fourth 
year  at  Northwestern,  thoroughly  believes.  All  honor  to  them  for 
this  advanced  work.  This  greatly  adds  to  the  obligations  of  a 
profession  already  deeply  indebted  to  Dean  Wigmore. 

For  our  clinic,  then,  we  must  have  an  unlimited  general  prac- 
tice, and  must  practice  in  earnest.  There  will  be  no  objectionable 
competition  with  the  profession  at  large,  because  the  clinic  will  be  a 
regular  law  office  (and  not  the  university  itself  in  disguise),  and 
will  charge  full  fees  for  all  its  work,  except  the  purely  legal  aid 
and  charity  cases.  The  corporation  (the  university)  will  not  be 
open  to  the  charge  of  practicing  law,  because  its  work  will  be 
wholly  educational  and  benevolent,  and  the  practicing  will  be  solely 
in  the  hands  of  a  r^fular  and  responsible  law  office  having  merely 
its  own  relations  with  the  university. 

The  uptown  location,  which  is  not  unusual,  and  the  size  of  the 
classes,  of  the  modem  law  school  are  not  disturbing  factors.  Busi- 
ness and  residences  are  also  moving  uptown,  and  the  subways  and 
other  transportation  conveniences  will  make  communication  with  the 
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courts,  clients,  witnesses,  and  others  sufficiently  easy  and  agreeable. 
To  provide  clinical  work  for  large  classes  is  simply  an  ordinary 
problem  of  administration.  Our  primary  needs  will  be  two — ^first, 
an  adequate  plant,  including  a  classroom  and  large  law-office  space, 
with  proper  equipment;  second,  business,  of  the  most  varied  and 
general  character  and  in  large  amotmt.  The  classes  will  then  take 
care  of  themselves  in  the  clinic.  The  universities,  as  a  financial 
and  physical  proposition,  can  presumably  find  the  necessary  room, 
and  there  are  ways  of  finding  and  developing  the  business. 

A  large  classroom  will  foe  needed,  separate  and  apart  from  the 
office  suite  and  space,  because  the  clinical  instruction  must,  as  we 
have  said,  necessarily  include  general  classroom  work,  with  "demon- 
strations" of  current  clinical  problems,  as  well  as  individual  in- 
struction and  guidance  in  each  case  in  hand.  This  daily  ''demon- 
stration," or  case  analysis  and  debate  in  the  classroom,  of  the 
problems  of  the  clinic  will  take  the  place,  for  the  benefit  of  the 
whole  class,  of  the  method  employed  at  Copenhagen,  where  one 
of  the  city's  judges  serves  as  a  "Chief  of  Bureau,"  to  whom  are 
referred  every  evening  for  decision,  after  argument  by  the  lawyers 
in  attendance,  all  doubtful  questions  presented  by  the  members  of 
the  clinical  staff.    As  Mr.  von  Briesen  describes  the  procedure : 

"On  specially  difficult  questions,  several  of  the  lawyers  argue  pro  and 
con  before  the  chief,  who  then  renders  the  final  dedsion.^^ 

Naturally,  however,  the  system  may  so  organize  itself,  as  we 
have  shown,  that  the  clinic  cases  may  be  divided  by  subjects,  as 
far  as  practicable,  the  student  taking  his  case  into  the  classroom 
of  the  professor  dealing  with  the  particular  subject  in  hand.  The 
friction  of  minds  in  the  analytical  and  "demonstration"  work  of  the 
classroom,  presided  over  by  the  clinical  director  or  the  professor 
in  charge,  will  not  only  naturally  accomplish  better  results  than 
those  secured  at  Copenhagen,  but  will  have  the  additional  advantage 
of  furnishing  to  the  students  the  opportunity  to  participate  in  the 
argument  of  each  case  or  question.  Nothing  could  be  better.  There 
iMl  be  no  "moot"  work.  All  the  business  will  consist  of  living  prob- 
lems and  live  issues.  In  the  Minnesota  clinic,  there  is  a  responsible 
supervisory  committee  to  consider  problems  as  they  arise  and  to 
advise  the  attorney  in  charge. 

For  our  purpose,  we  should  secure  such  a  general  and  un- 
limited practice  at  the  very  outset,  in  order  to  meet  the  immediate 
needs  of  a  large  class  in  the  clinic  at  the  moment  of  its  opening. 
We  cannot  wait  for  a  practice  to  grow  and  develop,  because  the 
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clinic  must  be  a  success  from  the  start.  Students  must  have  at 
once  better  opportunities  and  more  general  work  than  they  could 
possibly  secure  in  the  ordinary  office.  Discouragements  and  lack  of 
facilities  at  the  beginning  might  dampen  the  enthusiasm  of  students 
and  seriously  injure  the  project  in  reputation  and  in  their  estima- 
tion.   First  impressions  are  of  the  utmost  importance. 

To  this  end,  we  must  appeal,  in  each  community,  to  such  as- 
sociations as  The  Legal  Aid  Society,  the  Educational  Alliance,  the 
Y.  M.  C.  A.,  the  Y.  W.  C.  A.,  and  the  other  benevolent  and  chari- 
table and  civic  agencies,  and  must  seek  their  earnest  co-operation, 
with  a  view  to  securing  for  the  clinic  a  very  large  proportion,  if 
not  the  whole,  of  their  legal  aid  work.  Proper  arrangements, 
financial  and  other\vise,  as  to  office  space,  staff,  etc.,  can  readily  be 
made,  and  it  may  be  said,  in  particular,  that  there  is  no  reason  to 
doubt  (it  might  be  stated  even  more  strongly)  the  sympathetic 
consideration  of  the  matter  by  each  Legal  Aid  Society.  In  fact, 
it  is  clear  that,  in  New  York,  Mr.  von  Briesen,  the  former  de- 
voted president  of  the  society  for  twenty-five  years,  has  long  been 
prepared  to  welcome,  as  an  important  part  of  what  he  deems  the 
society's  work,  the  right  kind  of  interest  and  participation  by  law 
school  students,  in  connection  with  a  proper  official  interest  on  the 
part  of  the  law  schools  themselves.^®  Such  a  welcome  of  students 
would  be  based  not  merely  on  a  desire  to  furnish  them  clinical 
experience,  but  also  on  the  expectation  that  intimate  contact  with 
the  cases  and  the  sufferings  of  poor  clients  would  be  of  infinite 
service  in  the  development  along  right  lines  of  personal  character 
and  the  professional  spirit.  This  assumes,  however — what  would 
doubtless  be  forthcoming — ^a  genuine  interest  by  the  students  as 
distinguished  from  the  indifferent  or  purely  perfunctory  perform- 
ance of  mere  duties  required  by  a  law  school  curriculum. 

In  New  York,  for  instance,  the  professional  work  of  The  Legal 
Aid  Society  alone,  especially  if  we  include  several  of  its  offices, 
would  give  us  immediately  a  very  large  and  general  assortment  of 
cases,  probably  sufficient  for  all  the  pressing  needs  of  the  clinic. 
Students  could  easily  be  distributed  among  different  offices.  The 
society  had  the  cases  of  over  40,000  clients  in  1914,  over  2,200  of 
which  went  into  the  courts.*^  The  work  of  the  society  is  capable 
of  almost  indefinite  extension.     It  is  not  supplying  half  the  needs 
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and  demands  of  the  community,  owing  to  a  regrettable  lack  of 
ftmds. 

If,  however,  for  any  reason,  The  Legal  Aid  Society  work  and 
co-operation  cannot  be  secured,  an  independent  legal  aid  clinic 
must  be  built  up  with  the  assistance  of  the  other  charitable  and 
public  institutions,  clubs  and  civic  agencies,  because,  for  reasons 
already  stated,  such  work  will  furnish  some  of  the  best  possible 
training.  It  is  fair  to  assume  that  those  students,  even,  who  expect 
at  once  to  lavish  their  splendid  abilities  and  inexperience  on  cor- 
poration consolidations  and  reorganizations  and  on  will  contests  in- 
volving millions,  will  have  the  good  sense  keenly  to  appreciate  the 
value  of  the  training,  as  such,  and  that  even  they  will  not  slur  such 
work  as  trivial. 

The  offices  of  the  City  Counsel  and  the  District  Attorney  may 
also  be  drawn  upon  for  work  and  clinical  opportunities. 

Then,  also,  for  additional  opportunities,  we  must,  if  it  be  prac- 
ticable, establish  relations  with  some  prominent  dpwn-town  office, 
preferably  one  already  having  s)rmpathetic  ties  with  the  school, 
which  can  be  induced  to  transfer  a  part  of  its  business  and  staff,, 
perhaps  the  whole,  to  an  office  to  be  devoted  to  the  purposes  of 
the  clinic  and  as  a  nucleus  for  other  business  which  will  be  attracted 
to  the  clinic's  office.  The  location  of  the  office,  from  the  stand- 
point of  the  clinic,  is  unimportant,  except  as  a  matter  of  expense, 
and  it  may  be  at  the  university  itself,  or  at  any  other  point,  whether 
uptown  or  downtown,  or  the  office  may  be  divided  between  any 
two  or  more  locations,  as  required  by  the  controlling  necessities 
of  business  and  by  other  considerations.  The  prestige  of  the  uni- 
versity  will  command  serious  consideration  for  this  extraordinary 
proposition,  which  will  also  involve  the  securing  of  some  part  of 
the  services  of  one  or  more  partners  and  associates  in  such  an  office 
for  the  work  of  the  clinic.  The  connection  with  such  an  office 
and  its  business  is  desirable,  not  merely  in  order  to  give  added 
practical  importance  and  solidity  to  the  work  of  the  clinic,  and  to 
make  it,  on  that  account,  more  generally  inviting  and  interesting  to 
students,  but  also  for  the  purpose  of  furnishing  the  basis  and  facili- 
ties, already  referred  to,  for  the  new  paying  business  that  will 
naturally  come  to  the  clinic's  office. 

If  it  is  found  to  be  impracticable  for  the  school  to  establish  such 
a  connection  with  a  down-town  office  (and  perhaps  whether  it  be 
established  or  not),  the  effort  should  be  made  (in  addition  to  the 
legal  aid  work)  to  place  clinic  students  in  large  numbers,  during^ 
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defined  hours,  in  certain  selected  offices  down-town,  those  of  alumni 
to  be  preferred.  Possibly,  this  would  involve  special  financial  ar- 
rangements to  cover  any  necessary  increase  in  clerical  assistance 
and  in  office  space  for  a  "Students'  Rocnn,"  and  also  arrangements 
by  which  the  work  or  cases  assigned  to  students  might  become  a 
part  of  the  work  of  the  clinic  and  subject  to  debate  in  the  class- 
room. The  clinic,  its  staif  and  students,  would,  in  effect,  become 
"of  counsel."  The  support  of  the  alumni  will  quickly  open  the  doors 
of  the  necessary  offices. 

Arrangements  should  be  made  with  the  partners  and  managing 
clerks  of  the  offices  receiving  clinic  students  for  special  attention 
and  instruction  to  such  students,  even  on  the  part  of  the  partners 
themselves,  and  they  and  other  managing  clerks  from  the  better 
offices,  whose  services  may  be  enlisted,  may  also  be  called  upon  to 
serve  in  the  general  work  of  the  clinic. 

Evening  sessions  of  the  clinic,  not  only  for  legal  aid  yfork, 
but  also  for  its  general  business,  with  the  collaboration  of  some  of 
the  selected  managing  clerks  and  of  some  of  the  older  members 
of  the  bar,  may  be  arranged. 

All  open  questions  and  all  conflicts  of  opinion  will  be  settled 
in  the  classroom,  with  such  outside  supervisory  aid  as  circum- 
stances may  demand,  or,  if  requiring  immediate  attention,  will  be 
determined  by  the  professor  or  other  person  for  the  time  being 
in  charge  of  the  clinic,  with  a  possible  subsequent  review  in  tiie 
classroom. 

The  distribution  and  assignments  of  the  students,  and  the 
adjustment  of  time-schedules  and  periods,  of  the  compensation,  if 
any,  to  be  paid  for  services  to  the  clinic,  and  also  of  students'  special 
fees,  if  any,  for  the  clinical  course — ^akin  to  the  fees  paid  by  students 
in  England  to  barristers  and  solicitors,  and  supposed  to  cover  special 
instruction — are  all  incidental,  routine  questions. 

There  should  be  a  director  of  the  clinic,  or  professor  in  general 
charge,  with  such  assistants  and  supervisory  committees  as  may 
be  needed.  He  must  be  a  general  practitioner  of  large  and  varied 
experience,  including  modern  business  law  as  well  as  the  older 
and  more  or  less  discarded  branches,  and  a  person  fully  prepared 
to  devote  himself  permanently  to  the  work,  who  can,  with  his 
assistants,  agreeably  to  all  concerned,  associate  himself,  if  neces- 
sary for  temporary  purposes,  as  counsel  or  otherwise,  with  any 
lawyer  whose  office  or  business  may  become  connected  with  the 
clinic. 


Digitized  by 


Google 


LEGAL  CUNICS  615 

The  courageous  pioneering  experience  of  Dean  Vance  and 
others  has  shown  that,  to  guard  against  students'  blunders,  due 
to  inexperience,  and  to  furnish  proper  instruction,  those  in  charge 
of  clinical  work  must  be  not  only  competent  lawyers,  who  will 
permanently,  and  not  simply  as  a  stop-gap,  devote  themselves 
to  the  work,  but  also  "good  teachers  with  unusual  tact  and 
judgment."  These  natural  demands  of  the  clinic,  as  well  as  proper 
supervisory  advice  and  direction,  which  he  also  finds  necessary, 
will  all  be  met  and  provided  for  by  the  general  plan  here  outlined. 

This  clinic  of  ours  will  also  aim  to  do  all  the  legal  work  of  the 
school  and  university,  in  all  departments  and  branches,  including 
all  outljring  activities.  In  other  words,  it  will  become  the  general 
counsel  of  the  university.    This  will  interest  the  students. 

In  consideration  of  that  service,  and  of  the  clinical  service  and 
instruction  to  the  law  school,  the  university,  under  a  suitable  work- 
ing and  financial  arrangement  with  The  Legal  Aid  Society  and 
with  such  down-town  law  firms  as  shall  associate  themselves  with 
the  university  and  the  work  as  proposed,  shall  furnish,  besides  the 
professor  or  director  in  charge,  and  his  assistants,  the  necessary 
floor  space,  equipment,  and  working  force  for  the  offices  and  class- 
room of  the  clinic,  and  such  immediate  working  cash-capital  as 
may  be  needed — for,  after  all,  it  must  constantly  be  borne  in  mind 
that,  while,  like  our  medical  friends,  we  are  proposing  to  maintain 
accommodations  for  both  general  hospital  work  and  private  prac- 
tice, with  private  patients,  the  clinic  is,  from  the  university  stand- 
point, essentially  and  primarily  a  classroom  of  the  school  of  law, 
destined,  in  its  far-reaching  opportunities  and  results,  to  be  at 
least  one  of  the  most  important  in  the  school. 

To  aid  the  university  in  opening  and  maintaining  the  clinic, 
it  may  be  desirable  to  raise  a  fund  for  "The  Advancement  and  Sup- 
port of  Clinical  Instruction  in  the  Law."  The  financial  burdens, 
however,  may  adjust  themselves,  very  largely,  inasmuch  as  proper 
fees  will  be  charged  for  a  part  of  the  business  of  the  clinic  (espe- 
cially for  the  ordinary  pajdng  business  of  the  law  office,  as  such), 
and  the  general  financial  arrangements,  including  those  with  any 
associated  down-town  firm,  in  consideration  of  the  university's 
supplying,  wholly  or  in  part,  the  plant,  equipment  and  woricing 
capital,  will  necessarily  involve  some  eventual  compensation,  or 
rental  return,  to  the  university,  measured  by  some  proportionate 
amount  of  the  fees  collected.  As  the  clinic  prospers — as  prosper 
it  must,  with  anything  like  a  fair  amount  of  enthusiasm  and  sup- 


Digitized  by 


Google 


616  Ji  ILUNOIS  LAW  REVIEW 

port  from  its  staff  and  from  the  students  and  alumni — this  fifianrial 
return,  quite  apart  from  studepts'  fees,  will  prove  to  be  most 
material.  The  moneys  thus  received  can  be  used  as  a  students' 
aid  fund,  and  for  scholarships,  library  extensions,  and  other  scfacMd 
purposes  and  for  aiding  in  the  enlargement  of  L^al  Aid  activities. 

The  prestige  of  the  university  and  school  and  the  legal  clinic, 
as  general  counsel,  will  in  itself  bring  business  to  this  clinical  law 
office,  just  as  in  the  case  of  an  office  known  to  be  acting  as  gneneral 
counsel  for  an  important  trust  company  or  banking  clientage.      It 
will  be  possible  to  give  some  special  and  peculiarly  expert   bitten- 
tion  to  cotmsel  work,  including  the  preparaticm  of  briefs  aod   the 
preparation  and  argument  of  appeals.    Clients  and  outside  lawyers 
will  naturally  feel  exceptional  confidence  in  the  hcmesty,  ability  and 
general  earnestness  and  trustworthiness  of  the  clinic,  its  staflF,  and 
its  work.     It  would  be  quite  within  the  limitaticms  and  sanctions 
of  professional  ethics  and  of  a  delicate  and  discriminating  sense  of 
professional  propriety,  even  to  ask  for  and  solicit  business  for  the 
purposes  of  such  a  clinic.     Especially,  for  the  sake  of  experience 
and   for  necessary   clinical   purposes,   should  business   be   sought 
from  the  title  companies  and  the  trust  companies.    Certainly,  also. 
all  alumni  may  be  boldly  and  confidently  appealed  to  for  business 
and  support  of  all  sorts  and  in  all  ways.    These  various  sources 
and  considerations  ought  to  yield  and  lead  to  much  useful  work. 

There  will  be  great  advantages  for  the  student  in  the  student- 
ship or  clerkship  served  in  such  a  clinic  over  the  clerkship  served 
in  the  ordinary  law  office  in  the  ordinary  way,  in  that  he  wiH,  on 
the  one  hand,  gain  the  constant  and  interested  systematic  atten- 
tion, advice  and  instruction,  with  classroom  work,  already  referred 
to,  and,  on  the  other,  will  to  a  great  extent  avoid  the  exaggerated 
and  distracting  commercial  atmosphere,  with  specialized  work, 
which,  nowadays,  necessarily  prevails  even  in  many  of  the  best 
law  offices.  He  will  thus  be  able  to  substitute,  for  the  comparatively 
narrowing  and  cramping  influences  of  such  constant  surroundings, 
the  benefits  arising  from  the  classroom  work  and  "demonstrations" 
of  the  clinic,  with  its  general  unrestricted  practice,  and  from  the 
moral  tone  and  professional  spirit  developed  in  contact  with  ex- 
perienced lawyers  possessing  character  and  personality,  who  are 
devoting  themselves  to  the  betterment  of  their  profession  rather 
than  to  the  sole  end  of  "making  a  living"  out  of  the  law. 

In  due  time,  also — ^perhaps  immediately — ^the  courts  and  the 
bar  examiners  will  naturally  give  preferential  consideration  to  a 
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clerkship  served  in  a  clinic.  This  must  necessarily  follow,  because 
of  its  manifold  advantages,  some  of  which  have  been  pointed  out, 
over  the  disappointing,  highly  specialized,  routine  clerkship  in  an 
ordinary  office.  The  court  rules  might  properly  provide  for  a 
one-year  clerkship,  to  be  served  in  the  clinical  course  of  a  law 
school,  as  against  a  new  requirement  of  eighteen  months  or  two 
years  in  an  office.  The  ordinary  clerkship,  as  now  served,  is  too 
short.    Frequently,  the  whole  year  is  practically  thrown  away. 

As  another  advantage  and  encouragement,  it  will  probably  be 
practicable,  in  the  case  of  efficient  students,  to  remit  law  school 
dues,  in  whole  or  in  part,  or  to  pay  some  compensation,  in  the  same 
way,  if  not  in  the  same  degree,  as  student-clerks  are,  prior  to  their 
admission  to  the  bar,  sometimes  paid  in  ordinary  down-town  offices. 
That  will  meet  the  competition  of  the  regular  law  offices — but  a 
special  fund  may  be  needed.  All  this,  however,  will  be  unneces- 
sary, if  the  clinic  be  made  a  part  of  the  curriculum  for  the  entire 
law  school  course.    That  is  the  goal  to  be  won. 

In  addition,  the  clinic  and  the  alumni  committees,  combined, 
will  make  it  a  business  to  find  proper  office  connections  for  stu- 
dents, after  admission,  to  the  bar. 

To  satisfy,  for  the  present,  the  needs  of  students  who,  for  any 
reason,  cannot  attend  a  law  school  or  a  law  school  clinic — ^a  class 
of  candidates  for  the  bar  which  should  be  eliminated  as  quickly 
as  possible — and  at  the  same  time  to  advance  the  clinical  idea,  the 
clerkship  period  in  the  ordinary  office  should  be  increased,  as  indi- 
cated, and  by  rule  of  court  (under  statutory  authority,  if  need  be) 
such  lawyers  as  may  be  selected  by  the  court  should  be  required 
to  receive  students  and  to  furnish  to  them  genuine  clinical  oppor- 
tunities and  instruction.  Of  course,  such  instruction  could  not 
approach  that  of  the  law  school  clinic,  with  its  classroom  work, 
for  systematic  thoroughness  and  for  variety  in  clinical  opportu- 
nities. Nevertheless,  such  a  rule  would  actually  secure  for  that 
class  of  students  reasonable  instruction  and  experience,  not  now 
obtainable,  and,  as  officers  of  the  court,  lawyers  would  be  bound 
to  respond. 

One  word  more,  as  to  rounding  out  the  purposes  of  clinical 
instruction,  and  our  task  will  be  finished.  It  is  of  vital  importance 
to  the  welfare  of  our  profession  that  we  restore  professional 
solidarity  among  lawyers,  and  as  between  lawyers  and  students, 
by  enlarging  the  opportunities  for  professional  intercourse,  and 
by  promoting  acquaintance  and  good  fellowship  among  students 
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and  members  of  the  bar.  Time  will  not  permit  the  development 
in  detail  of  this  suggestion  in  this  memorandtmi.  The  general  pur- 
pose should  be  to  maintain  professional  contact  and  the  profes- 
sional spirit.  Let  students  constantly  be  sent  about  as  messengers 
among  members  of  the  bar,  in  the  conduct  of  the  business  of  the 
clinic  and  in  general  office  work,  and,  above  all,  let  the  old  custom 
of  general  bar  meetings  and  occasional  addresses  be  restored  in 
generous  measure,  with  provision  for  the  required  attendance  of 
students.  We  all  understand  the  difficulties,  at  the  present  day,  in 
the  promotion  of  such  meetings  and  addresses.  With  the  passing 
of  the  advocate,  and  the  entrance  of  the  hurrying,  practical,  com- 
mercial spirit,  the  incentive  and  much  of  the  necessary  aptitude 
and  facility  have  been  lost.  There  are  no  real  obstacles,  however; 
it  is  only  that  the  will  and  disposition  are  lacking. 

Finally,  in  further  emphasizing  our  aim,  let  it  be  said  that,  in 
these  days  and  in  our  communities,  we  do  not  need  a  scientific  legal 
education,  or  a  scientific  legal  literature  (whatever  those  terms 
may  mean  in  a  cortmion-law  country),  so  much  as  we  do  the  cul- 
tivation, through  the  influence  of  the  best  practitioners,  of  correct 
professional  instincts  and  the  highest  standards  of  professional 
honor.  These  can  grow  only  in  an  atmosphere  created  by  such 
practitioners,  who  are  in  daily  touch  with  clients,  in  the  actual 
administration  of  the  law  as  a  living  force  controlling  the  relations 
of  living  men.  We  need  educational  standardization,  with  higher 
educational  standards,  undoubtedly,  but,  at  this  moment,  we  need 
patriotism  and  higher  moral  and  professional  standards  far  more. 
These  are  matters  of  the  spirit,  which  cannot  be  taught.  They 
can  only  be  felt  and  absorbed,  in  experience,  as  constituent  parts 
of  character  and  personality,  and,  looking  to  the  future  welfare  of 
the  state  and  nation,  it  behooves  us  to  see  to  it  that  hereafter  they 
are  acquired  in  larger  measure  before  our  students,  of  many  nation- 
alities, are  thrust  upon  the  community  as  fully  equipped  practi- 
tioners in  the  law,  and  as  our  executives,  our  legislators  and  our 
judges  in  embryo.  That  is  our  duty,  and  that  is  the  high  office  and 
the  special  purpose  of  the  legal  clinic. 
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FORMAL  CREATION  OF  A  TRUST 
INTER  VIVOS 

By  FkEDERicK  Thulin* 

Of  the  various  devices  allowed  by  the  law  for  the  disposition 
of  real  or  personal  property  for  the  purpose  of  effecting  gifts  condi- 
tional or  otherwise,  the  will  has  been  and,  for  that  matter,  is  the 
most  popular  device  or  form  used.  However,  with  the  growth  of 
population  in  a  country  rich  in  material  resources,  and  pregnant 
with  manufacturing  and  commercial  possibilities,  there  usually  fol- 
lows a  concentration  of  wealth,  and  an  aristocracy  arises,  not  nec- 
essarily of  birth,  but  in  any  event  of  money.  Under  such  condi- 
tions, the  will,  while  extensively  used,  shares  its  popularity  with 
any  form  allowed  by  law,  which  will  enable  the  owner  of  the  prop- 
erty to  cflFect  gifts  during  his  lifetime  of  property  of  which  he  feels 
he  can  dispose,  and  which  is,  in  a  certain  sense  excess  property,  and 
with  which  he  can,  conditionally,  at  least,  dispense.  And  as  the 
material  wealth  of  a  class  increases  the  more  impelled  will  they  be 
to  dispose  of  a  part  thereof  during  their  lifetime  in  some  form 
allowed  by  law  and  controlled  by  various  contingencies  and  stipula- 
tions.* That  the  law  provides  for  machinery  to  carry  out  such  a 
wish  is  a  well  known  fact;  the  method  being  commonly  known  as 
the  trust  inter  vivos. 

In  England,  the  rules  of  law  relative  to  trusts,  contingencies, 
etc.,  in  reference  thereto,  have,  in  general,  been  definitely  laid  down 
by  the  courts'  and  sometimes  by  the  legislative  authorities.*  This 
is  due,  of  course,  primarily  to  the  age  of  the  country  and  to  the 
further  fact  that  England  has  had  and  still  has  one  fountain-head  to 
determine  trust  law,  and  not  forty-eight  as  in  the  United  States.  In 
the  various  commonwealths  of  this  country,  the  state  of  the  trust 
law  is  not  nearly  as  clean-cut  or  as  well  developed  as  the  English 
rules.  Obviously  such  excellence  cannot  be  expected;  the  country 
has  not  attained  sufficient  age  for  all  the  problems  to  have  arisen  in 

1.    Of  the  Illinois  Bar. 

2L  A  further  reason  often  governing  the  creation  of  a  trust  inter  vivos 
is  the  desire  to  dispose  of  property  without  the  necessity  of  probate  pro- 
ceedings. 

A  life  insurance  policy  can  be  made  the  subject  matter  of  a  trust,  but  to 
render  it  free  from  probate  or  inheritance  tax  procedure,  the  policy  should 
be  payable  to  the  trustee  and  not  to  administrators,  executors  or  assip^ns: 
Matter  of  Knowles,  140  N.  Y.  377, 

3.  Volumes  V  and  VI  of  Gray^s  "Cases  on  Property"  and  Ame^  "Cases 
on  Trust"  are  the  pioneer  and  most  scholarly  collection  of  cases  on  the 
subject,  and  contain  the  leading  English  decisions. 

4.  Thdusson  Act.  39  and  40  Geo.  Ill  C.  98;  chapter  30,  section  155, 
Illinois  Revised  Statutes. 
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any  one  or  more  jurisdictions.  Furthermore,  the  multiplicity  of 
state  tribunals  is  not  conducive  to  the  development  of  any  well 
defined  system  of  rules  governing  trusts,  contingencies  with  refer- 
ence thereto,  etc.  The  law  is  clear  enough,  however,  to  cover  gen- 
erally the  situations  to  be  discussed. 

The  writer  does  not  purpose  to  discuss  every  possible  gift  that 
can  arise  or  to  cover  every  possible  point  that  should  be  inserted 
in  a  trust  instrument.  He  has  found,  however,  by  an  examination 
of  various  instruments,  many  of  the  illustrations  given  hereinafter 
of  faulty  drafting.  The  writer  has  also  noted  as  absent  in  several 
of  the  instruments  examined  many  provisions  which  a  good  trust 
instrument  should  have  inserted.  Furthermore,  the  illustrations 
given  are  of  trusts  that  generally  arise  and  are  not  isolated  instances, 
the  work  of  freakish  desires.  It  is  therefore  with  the  object  of 
pointing  out  certain  mistakes  that  are  made,  either  in  commission 
or  omission,  and  of  noting  the  character  of  the  general  run  of 
trusts,  that  this  paper  is  written. 

THE  SELECTION  OF  THE  TRUSTEE 

In  the  creation  of  a  trust,"  obviously,  the  first  item  of  impor- 
tance is  the  selection  of  a  trustee.  As  a  general  rule  it  is  very 
seldom  that  an  individual  nowadays  is  selected  for  that  capacity; 
the  choice  usually  being  a  corporation.  There  are  many  good  rea- 
sons* for  such  a  selection,  and  if  any  person  wishes  an  enumeration 
thereof,  all  he  need  do  is  to  write  to  a  trust  company  for  the  argu- 
ments in  favor  of  it.  However,  at  one  time  in  the  history  of  the 
law  of  trusts,  the  corpoi*ation  could  not  be  a  trustee,  as  quaintly 
expressed  by  a  reporter  several  hundred  years  ago : 

"A  corporation  could  not  be  a  trustee  because  it  is  a  dead  body,  although 
it  consists  of  natural  persons,  and  in  this  dead  body  a  confidence  cannot  be 
put,  but  in  bodies  natural."^ 

But  statutes  in  all  of  the  United  States  have  given  certain  cor- 

5.  A  trust  inter  vivos  frequently  takes  the  form  of  a  conveyance  to  a 
trustee  to  secure  a  debt.  Obviously  such  a  form  is  not  contemplated  in  this 
paper. 

A  trust  inter  vivos  should  not  be  confused  with  an  antenuptial  agree- 
ment in  lieu  of  dower  to  take  effect  at  death :  People  v.  Field,  248  111.  14/. 

6.  Continuity  of  the  trustee,  permanency  of  location,  stiitutory  pro- 
tection for  beneficiaries,  admitted  business  methods  in  the  administration  of  a 
trust,  are  some  of  the  arguments  advanced. 

In  this  discussion,  the  trustee,  for  convenience  will  be  referred  to  as  a 
corporate  trustee. 

7.  Popham  72.  For  general  consideration  of  the  question  see  Ame^ 
"Cases  on  trusts,"  p.  216,  2nd  Edition. 
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porations  power  to  act  as  trustees,  and  the  old  rule  is  now  a  matter 
of  history. 

The  selection  of  the  trustee  having  been  made  the  next  step  is 
the  drafting  of  the  instrument  of  trust. 

THE  INSTRUMENT  OF  TRUST 
A    Introduction 

The  first  part  of  such  instrument  is  the  introduction  and  is 
usually  drawn  in  the  following  form : 

This  agreement  made  and  entered  into  this  sixth  day  of  Novem- 
ber, nineteen  himdred  and  seven,  by  and  between  Robert  Lloyd  of 
the  City  of  Chicago,  State  of  Illinois,  and  the  X  Trust  Company  of 
Chicago,  Illinois,  witnesseth  that: 

Whereas,  the  said  Robert  Lloyd  is  the  owner  of  the  following 
described  property : 

(1.)     $50,000.00  First  Mortgage  5  per  cent  Bonds  of  Swift  & 

Co.,  due  1926,  Nos.  1  to  50  inclusive, 
(2.)     $10,000.00  Mortgage  note  signed  by  John  Doe  secured 

by  certain  property  (describe)  bearing  5  per  cent  interest 

and  due  January  1,  1920. 
(3.)     10  shares,  $1,000  par  value,  Swift  &  Co.,  common  stock, 

certificate  No.  A2Q  and 
(4.)     Real  Estate  located  as  follows: 

Lot  No.  1,  Block  No.  2  School  Subdivision  of  Cook 
County,  Illinois ;  and 

Whereas  the  said  Robert  Lloyd  is  desirous  of  establishing  a 
fund  for  the  benefit  and  enjoyment  of  the  persons  hereinafter  men- 
tioned, the  said  Robert  Lloyd  for  that  purpose  does  concurrently 
herewith  convey,  transfer  and  assign  all  of  the  said  property  above 
described  to  the  said  X  Trust  Company,  to  be  held  by  it  and  its 
successor  appointed  in  accordance  with  the  provisions  of  this  in- 
strument, and  for  the  purposes  and  subject  to  the  terms,  convenants, 
conditions,  and  provisions  hereinafter  set  forth. 

The  property  which  is  the  subject-matter  of  the  trust  should 
be  minutely  described.  This  is  especially  true  of  corporate  securities, 
since  one  company  is  very  apt  to  have  several  issues  of  its  obliga- 
tions, with  a  varying  difference  in  market  value.  By  having  a  care- 
ful description  no  disputes  can  subsequently  arise,  nor  can  other 
securities  be  substituted.  The  conveyance  of  the  personal  property 
is  by  mere  delivery  to  the  trustee,  indorsing  of  course  any  security 
which  may  need  such  indorsing.  The  real  estate  should  be  trans- 
ferred by  an  ordinary  deed  to  the  X  Trust  Company  as  trustee, 
extraneous  of  the  trust  instrument  (although  this  method  is  not 
always  employed).    By  such  a  procedure  and  upon  recording,  the 
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public  record  shows  the  title  in  a  trustee,  thus  putting  a  purchaser  on 
notice  but  keeps  secret  the  nature  of  the  trust  from  the  general 
public.  If  the  trust  instrument  were  recorded  (as  is  sometimes  done) 
the  title  would  show  on  the  records  in  the  same  manner  as  the 
deed,  but  would  also  disclose  the  trust  which,  for  many  reasons 
might  not  be  desirable. 

The  second  part  of  the  instrument  is  the  section  formally  setting 
out  the  object  for  which  the  trust  is  created : 

B    Statement  of  the  Object  of  the  Trust 

This  section  of  the  trust  instrument  is  the  most  important  part 
thereof,  since  it  is  this  section  which  is  to  carry  out  the  intention  of 
the  creator  of  the  trust.  It,  therefore,  behooves  the  attorney  draft- 
ing the  instrument  to  exercise  the  greatest  care  in  the  selection  of 
his  language,  so  as  to  carry  out  the  intention  of  the  creator  and  to 
avoid  infringing  any  rule  of  law  that  will  defeat  such  intention. 
Furthermore,  nothing  should  be  attempted  that  is  fort)idden  by  law. 

As  noted  preW^^ty,  it  is  impossible  in  this  paper  to  touch  on 
all  the  possible  wh-V  and  wishes  of  a  person  creating  a  trust.  How- 
ever, the  general  run  of  trusts,  and  those  which  consequently  deserve 
greater  attention,  can  roughly  be  classified  as  follows : 

1.  The  creator  wishes  to  convey  real  and  personal  property 
to  a  trustee,  he  to  have  the  income  thereof  during  his  lifetime,' 
then  after  his  death,  the  property  to  be  given  to  persons  named, 
usually  his  children  or  other  relatives.  Nothing  further  is  said. 
The  incorrect  way  of  expressing  the  above  desire  is  as  follows : 

The  X  Trust  Company,  Chicago,  111.,  is  to  hold  the  above  men- 
tioned real  and  personal  property,  to  collect  the  income*  thereof, 

8.  The  creator  may  desire  to  provide  for  his  wife:  In  this  event  the 
phraseology  need  only  take  the  form  of  a  continuance  of  the  life  estate  for 
the  wife,  after  the  termination  of  the  creator's  life  estate. 

9.  The  general  practice  is  to  pay  the  income  as  collected.  In  some 
instances,  however,  it  may  be  desirable  to  apportion  the  income  in  stated 
quarterly  or  monthly  installments. 

A  further  question  in  regard  to  income  arises  when  securities  are  pur- 
chased or  sold  below  or  above  par.  An  amortization  although  legally  sound, 
assumes  too  much,  viz.,  final  liquidization  of  the  face  value.  A  provision  to 
close  all  opportunity  for  argument  is  advisaole.  Such  a  provision  should 
provide  that  premium  or  discount  should  be  credited  to  or  debited  against 
principal ;  that  actual  income  collected  shall  go  to  the  person  entided  to  the 
income. 

If  the  trust  properly  includes  any  stock,  it  is  advisable  to  differentiate 
between  stock  dividends  and  cash  dividends.  It  is  possibly  better,  widi  the 
trusts  under  discussion,  to  resolve  all  doubts  in  favor  of  die  person  receiv- 
ing the  income  thus: 

"AH  stock  dividends  payable  to  the  trust  estate  including  the  sale  value 
of  any  subscription  rights,  or  the  right  to  exercise  subscription  rights,  ^all 
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and  to  pay  the  same  to  the  said  Robert  Lloyd  during  and  for  the 
term  of  his  natural  life,  and  at  his  death,  the  said  property  shall  be 
distributed  equally  among  his  children,  Anna,  Ruth,  and  Caleb.*® 

Drafted  as  above,  the  section  gives  to  Anna,  Ruth,  and  Caleb, 
just  what  the  parent  probably  did  not  wish  to  give  them,  viz :  a  pres- 
ent interest  in  the  subject-matter  of  the  trust,  subject  to  the  life 
estate  in  the  creator.  Being  a  present  property  right  any  of  the 
children  can  assign  the  same  (if  in  their  minority,  subject  to  the 
ordinary  disability  of  infancy)  during  the  lifetime  of  the  parent; 
or,  if  any  or  all  of  the  children  die  before  the  parent,  then  such 
share  or  shares  descend  according  to  the  statute  of  distributions, 
or  by  will,  if  such  child  made  a  proper  will.  Furthermore  unless 
the  right  of  revocation  (discussed  post)  were  reserved  to  the 
creator,  the  vested  rights  of  the  children  cannot  be  disturbed  by  any 
act  of  the  creator,  and,  obviously,  by  no  act  of  the  trustee. 

The  creator  of  the  above  trust  possibly  had  the  wish  if  any  of 
the  children  should  die  before  he  did,  that  tb**  share  go  to  the  sur- 
vivors, and  if  all  died  before  his  death,  that  i  ;>roperty  would  go 
somewhere  else,  to  a  relative,  or  to  some  in-jjtjyy^ion.  The  wish 
should  be  expressed  thus :  (continuing  with  the  above  draft) 

Provided,  however,  that  if  one  or  more  of  the  above  named 
children  shall  die**  before  the  said  Robert  Lloyd,  the  share  of  such 
deceased  child  or  children  shall  be  divided  equally  among  the  sur- 

be  considered  as  income  and  so  received  and  accounted  for  by  the  trustee 
hereunder.  In  all  cases  where  subscription  rights  accrue,  and  the  right  is 
not  sold,  but  is  in  the  judgment  of  the  trustee  exercised  and  stock  taken  by 
the  trustee,  it  shall  make  an  appraisal  of  the  cash  value  of  the  stock  so 
acquired  over  and  in  excess  of  die  price  paid  by  the  trustee  therefor,  and 
(adjusting  fractional  shares  in  cash)  stock  acquired  to  the  cash  value  of  such 
excess  shall  be  set  apart  and  considered  and  disposed  of  as  a  stock  dividend." 

If,  however,  the  creator  wishes  to  restrict  the  income  to  cash  only,  the 
following  will  suffice: 

"No  stock  dividends,  or  rights  to  subscribe  for  stock  whether  availed  of, 
or  sold  by  the  trustee,  shall  be  considered  as  income,  but  the  same  shall  be 
considered  as  an  increment  in  value  of  principal  and  added  to  principal  ac- 
count of  the  fund  in  which  the  stock  is  held  upon  which  such  dividend  or 
right  accrues." 

The  accountant's  test  of  income  and  principal  charges  or  credits,  is 
usually  a  safe  one  to  follow.  Thus  general  taxes  on  real  or  personal  prop- 
erty are  properly  a  charge  on  income,  as  are  the  general  expenses  incurred 
in  the  trust  administration.  Special  assessments,  however,  are  properly 
principal  charges.  Usually  no  difficulty  is  experienced  in  determining  the 
respective  methods  of  charging.    See  further  Wotc  43. 

10.  The  ordinary  situation  of  a  vested  interest  subject  to  a  life  in- 
terest. 

11.  The  creator  may  wish  to  provide  for  any  possible  grandchildren  in 
this  particular  situation. 

Such  a  wish  can  be  covered  by  a  provision  stating  in  substance  that 
when  the  fact  is  ultimately  determined  where  the  property  is  to  go  and  a 
parent  has  died  leaving  offspring  who  cannot  participate  because  the  parents' 
interest  never  became  vested,  such  offspring  shall,  if  then  living,  be  entitled 
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vivors,  or  inure  to  the  survivor,  as  the  case  may  be,  and  if  all 
the  children  shall  die  before  the  said  Robert  Lloyd,  then  the  prop- 
erty shall  be  transferred  by  said  trustee  or  by  the  successor  duly 
appointed,  to  the  X  University. 

Or,  if  the  creator  wishes,  he  may  state :  "to  his  brother,  John, 
if  he  be  then  living,  and  if  he  be  not  alive,  then  to  the  X  University." 
Or,  he  may  state :  "the  property  shall  then  revert  to  his  estate." 
2.  Another  class  of  trusts  that  frequently  arises  is  the  one  in 
which  the  creator  thereof  transfers  real  and  personal  property  to 
the  trustees,  reserving  a  life  interest  to  himself  and  providing  for 
his  children  that  are  already  bom  and  wishing  to  provide  for  those 
unborn.    A  frequent  draft  of  the  clause  reads  as  follows : 

The  X  Trust  Company  of  Chicago,  Illinois  is  to  hold  the  above 
mentioned  real  and  personal  property,  to  collect  the  income  thereof, 
and  to  pay  the  same  to  the  said  Robert  Lloyd,  during  the  term  of 
his  natural  life,  and  at  his  death,  the  said  property  shall  be  dis- 
tributed equally  among  his  children. 

The  above  form  accomplishes  part  of  the  creator's  wish,  viz: 
that  the  children  in  esse  at  the  time  of  the  creation  of  the  trust  and 
all  children  born  up  to  the  time  of  his  death,  will  participate  in  the 
property.  The  same  criticism  can,  however,  be  levelled  at  this  form, 
as  was  noted  in  the  previous  one,  to  wit:  the  language  is  vested; 
i.  e.,  the  children  living  at  the  time  of  the  creation  of  the  trust  and 
the  children  unborn  as  soon  as  bom,  have  present  rights  which  can- 
not be  disturbed,  except  as  noted  previously.  The  share  of  each 
child,  however,  is  not  ascertained  until  the  termination  of  the  trust ; 
viz:  the  creator's  death;  then  all  the  children  living  at  the  time  of 
the  creation  of  the  trust  and  all  bom  subsequently  thereto  will 
participate,  if  living.  If  any  child  or  children  have  died  in  the 
meantime,  the  respective  estate  or  estates  of  the  deceased  will  par- 
ticipate. 

to  share  in  a  certain  arbitrary  iK>rtion  of  the  prc^erty.  Thus  if  Anna  and 
Ruth  die  before  the  creator— Ruth  leaving  a  son,  who  with  Caleb  survives 
the  creator,  Caleb  would  take  all  the  property  to  the  exdusicm  of  such  son. 
It  would  be  very  feasible  to  provide  for  such  son  to  receive  a  third  or  if 
there  be  more  tihan  one  child  alive  that  a  third  shall  be  equally  divided 
among  them.  Such  a  possibility  should  at  least  be  called  to  the  creator's 
attention. 

As,  however,  such  offspring  would  probably  be  unborn  at  the  time  the 
trust  is  created,  there  should  be,  as  a  matter  of  safety,  a  further  provision 
stating  that  if  any  such  offspring  be  more  than  twenty-one  vears  of  age 
before  the  contingency  of  vesting  happens,  such  offspring  shall  be  deoned 
as  non-existing.  No  question  can  therefore  arise  whether  there  be  a  viola- 
tion of  the  rule  of  perpetuities.  The  writer  is  not  prepared  to  state  that 
the  rule  is  violated  although  the  last  provision  be  not  present  However, 
a  draftsman  should  have  "safety  first"  in  mind  and  not  indulge  in  any  undue 
flirtations  with  the  rule. 
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Stich  a  result  is  usually  quite  contrary  to  the  one  desired.  If 
the  matter  of  his  intention  were  brought  out,  the  creator  would 
probably  state : 

"I  wish  a  life  estate  for  myself,  and  my  children  living  at  my 
death  shall  share  equally.  If  any  die  before  me,  their  share  or 
shares  shall  go  to  the  rest  and  if  all  die  before  me,  I  wish  the  prop- 
erty to  go  to  my  brother  John.  If  he  is  dead,  then  to  the  X  Uni- 
versity." 

To  express  the  wish  formally: 

The  X  Trust  Company,  Chicago,  Illinois,  is  to  hold  the  above 
mentioned  real  and  personal  property  to  collect  the  income  thereof 
and  to  pay  the  same  to  the  said  Robert  Lloyd  during  the  term  of 
his  natural  life,  and  at  his  death  the  said  property  shall  be  distributed 
equally  only  among  such  of  his  children  as  are  living  at  his  death, 
or  if  only  one  child  be  alive,  then  to  such  child,  including  any  child 
or  children  with  which  his  then  lawful  spouse  shall  be  enciente  and 
which  shall  be  bom  and  live  three  days:^*  Provided  further,  that  if 
there  be  no  child  or  children  living  or  no  child  or  children  with  which 
his  lawful  spouse  is  enciente  at  the  time  of  his  death,  and  which 
shall  not  live  the  required  three  days,  then  the  above  mentioned 
property  shall  be  given  to  his  brother,  John ;  Provided  further,  that 
if  the  s^id  brother,  John,  be  not  alive  at  the  death  of  the  said  Robert 
Lloyd,  then  the  property  shall  go  to  the  X  University.^' 

3.  Still  another  classification  of  the  trust  is  one  in  which  the 
creator  reserves  a  life  interest  to  himself  and  after  his  death,  the 
property  is  to  go  to  the  children  of  a  then  living  person,  usually 
to  the  children  of  one  of  his  own  children.  The  incorrect  way  of 
stating  this  intention  is : 

The  X  Trust  Company,  Chicago,  Illinois,  is  to  hold  the  above 
mentioned  property,  collect  the  income  thereof  and  to  pay,  etc., 
and  at  the  death  of  the  said  Robert  Lloyd  the  said  property  shall 
be  distributed  equally  among  the  children  of  his  daughter  Anna. 

The  first  point  worthy  of  notice  is  that  the  above  language  does 
not  give  all  the  children  of  his  daughter  Anna  an  equal  share  in  the 
property ;  i.  e.,  the  class  of  children  that  will  participate  are  the  chil- 
dren bom  up  to  the  time  of  the  creation  of  the  trust.**   Any  children 

IZ  If  a  child  live  three  days,  ordinarily  it  has  some  chance  of  reaching 
maturity.  If  it  die  before  three  days  it  has  a  vested  interest  anyway,  which 
may  cause  some  inconvenience. 

13.  It  is  also  advisable  to  provide  for  a  guardianship  in  the  evoit  of 
any  or  all  of  the  children  being  in  their  minority.  This  caution  is  applicable 
to  other  drafts  where  the  interest  of  minor  children  is  apt  to  be  present  It 
should  be  noted  that  this  draft  makes  no  provision  for  grandchildren.  The 
principle  of  note  11  is  equally  applicable  here. 

14.  Gray's  "Cases  on  Property,"  Vol.  V.,  pp.  268,  273.  Except  possibly 
there  are  no  children  bom  at  all  to  Anna  when  such  trust  is  created.  If  no 
children  living  then  all  children  bom  to  Anna  will  participate. 

Grays  "Cases,"  Vol.  V,  p.  250  (2nd  Edition). 


Digitized  by 


Google 


626  //  ILUNOIS  LAW  REVIEW 

that  his  daughter  Anna  may  have  after  such  creation,  are  barred 
from  participating.  This  result  would  probably  not  be  the  one 
wished  by  the  creator  of  the  trust  if  it  were  called  to  his  attention. 
The  same  error  of  the  previous  examples  is  present  in  the  above 
draft ;  viz :  the  words  are  of  a  vesting  character  and  not  contingent ; 
that  is  to  say,  the  children  living  at  the  time  of  the  creation  of  the 
trust  have  a  present  property  right,  which  is  not  taken  away  from 
them  by  the  fact  of  their  death  prior  to  that  of  the  creator.  No 
provision  is  made  in  the  event  of  any  or  all  of  them  dying  before 
the  life  estate  terminates.  The  correct  way  of  drafting  the  section, 
so  as  to  give  expression  to  the  wish  of  the  creator  of  the  trust,  is  as 
follows : 

The  X  Trust  Company  of  Chicago,  Illinois,  is  to  hold  the  above 
mentioned  property,  etc.,  collect  the  income  thereof  and  pay,  etc., 
and  after  the  death  of  the  said  Robert  Lloyd,  the  said  property  shall 
be  divided  equally  among  the  child  or  children  of  his  daughter, 
Anna,  whether  such  child  or  children  be  bom  prior  to  or  subsequent 
to  his  death. 

Provided,  further,  that  no  child  or  children  bom  to  his  daugh- 
ter, Anna,  after  she  has  reached  the  age  of  forty-nine  years,^'  shall 
be  allowed  to  participate.  It  is  further  provided  that  the  shares  of 
any  child  or  children  dying  prior  to  his  death,  or  prior  to  the  death 
of  his  daughter,  or  prior  to  the  period  at  which  the  maximum  num- 
ber of  children  of  his  daughter,  Anna,  is  ascertained,  shall  inure  to 
the  survivor  or  survivors,  and  in  the  event  of  the  death  of  all  the 
children  prior  to  his  death  or  prior  to  the  death  of  his  daughter, 
Anna,  or  prior  to  the  period  fixed  for  the  determination  of  the 
maximum  number  of  children  that  can  possibly  participate,  the 
property  shall  go  to — (here  insert  disposition,  but  if  to  a  natural 
person,  provide  that  if  such  person  be  not  alive,  the  property  shall 
go  elsewhere,  to  some  institution,  etc.)** 

4.  Another  illustration  of  a  class  of  tmsts  where  carelessness 
in  the  drafting  quite  frequently  defeats  the  intention  of  the  creator 
is  of  the  cases  in  which  the  property  is  conveyed  to  a  trustee  to 
allow  the  income  to  accumulate  and  then  to  be  paid  to  his  living 
son  (or  it  may  be  any  living  person)  when  such  son  reaches  the  age 
of  twenty-one  years.  Quite  frequently  this  intention  is  expressed 
as  follows: 

The  X  Trust  Company  of  Chicago,  111.,  is  to  hold  the  above 

15.  Inserted  to  avoid  the  question  of  how  long  it  is  possible  for  a 
woman  to  bear  children.  It  would  also  be  well  to  insert  a  provision  that 
any  income  accruing  after  the  death  of  creator  and  up  to^  the  determination 
of  the  children  who  will  participate,  shall  accrue  as  principal. 

16.  No  question  of  a  violation  of  the  rule  against  perpetuities  arises 
here.  If  the  interest  is  to  vest  at  all,  it  will  vest  within  twenty-one  years 
after  the  death  of  a  living  person,  viz :  Anna  or  of  the  creator,  Kobt.  LJoyd. 
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mentioned  real  and  personal  property,  collect  the  income  thereof 
and  invest  the  same  as  hereinafter  authorized  and  when  his  son, 
John,  reaches  the  age  of  twenty-one  years,  the  said  property  together 
with  the  accumulations  thereon  as  represented  by  investments  made 
by  the  said  X  Trust  Company  of  etc.,  as  authorized,  shall  be  given 
to  his  said  son,  John. 

If  it  be  the  intention  of  the  parent  that  John  is  to  receive  the 
property  in  praesenti,  subject  to  postponment  in  receiving  it  until  he 
reaches  the  age  of  twenty-one  years,  the  section  is  properly  drafted, 
as  it  gives  John  a  present  right  in  the  property,  and  if  he  die  be- 
fore reaching  the  required  age,  his  next  of  kin,  or  whomsoever  is 
designated  by  the  statute  of  distributions,  will  receive  the  property 
at  the  time  when  John  would  have  reached  twenty-one  years  of  age 
had  he  been  living.  Although  "when*'  is  regarded  as  a  word  of 
condition;  i.  e.,  making  it  contingent  that  John  reach  the  age  of 
twenty-one  years  before  he  or  his  next  of  kin  receive  anything  at 
all,  the  words  "shall  be  given"  or  "to  be  paid"  are  words  of  vest- 
ing.^^  The  courts  usually  construe  an  estate  as  vested  rather  than 
conditional,  and  if  words  of  condition  and  words  of  vesting  be  pres- 
ent, they  incline  toward  the  latter  and  reject  the  former. 

The  section  properly  drafted  as  a  conditional  gift  to  John  upon 
reaching  the  age  of  twenty-one  years  is  as  follows:  (continuing 
with  the  above  draft) 

Provided  he  reach  the  age  of  twenty-one  years,  and  if  he  die 
prior  to  that  time,  the  property  shall  revert  to  Robert  Lloyd  or  to 
his  estate  (or  insert  any  other  disposition). 

The  condition  of  attaining  any  certain  age  (as  a  matter  of 
safety  in  some  jurisdictions  because  of  a  misapprehension  that  may 
arise  in  regard  to  the  rule  against  perpetuities)  should  not  be  more 
than  twenty-one  years  subsequent  to  the  creation  of  the  trust,  that 
is  to  say,  if  John  then  be  six  years  of  age,  then  making  age  a  condi- 
tion to  receiving  the  property  must  be  limited  to  twenty-seven  years 
of  age;  if  beyond  that  it  is  conceived  that  the  stipulation  violates 
the  rule  against  perpetuities  with  the  consequent  result  of  such 
violation.*" 

17.  Gra^s  "Cases,"  VoL  V.,  p.  219  (Znd  Edition). 

18.  Possibly  true  in  Illinois  under  Eldred  v.  Meek,  183  Illinois  25,  but 
not  under  a  correct  application  of  the  rule  against  perpetuities.  Being  a  gift 
to  a  living  person  it  must  vest  if  at  all  within  the  prescribed  period.  See 
Davenport  v.  Kirkland,  40  N.  E.  304  (111.  case)  ;  In  re  Gerbet's  Estate,  46 
Atl.  497:  Weinhrenner's  Estate  34  Atl.  215. 

Prof.  Goodwin  of  Boston  University  tries  to  differentiate  the  case  from 
the  following :  To  A  from  and  after  twenty-five  years :  contending  the  latter 
is  a  violation  of  the  rule  against  perpetuities.  The  distinction  seems  to  be 
rather  nice,  but  not  altogedier  sound.  See  Goodwin  on  'l^eal  Property^ 
(1st  Ed.),  281. 
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If  it  be  the  desire  of  the  creator  of  the  trust  to  postpone  the 
enjoyment  thereof  by  his  son/*  John,  until  John  reaches  twenty- 
eight  or  thirty  years  of  age  (assuming  John  is  now  two  months  old) 
the  phraseology  should  be  thus: 

The  X  Trust  Company,  etc.,  provided  he  reach  the  age  of 
twenty-one  years,  at  which  time  the  property  shall  vest  in  him,  the 
X  Trust  Company  to  deliver  the  said  property  to  his  son,  John,  when 
he  reaches  the  age  of  thirty  years. 

Provided,  further,  that  if  his  son  do  not  reach  the  age  of 
twenty-one  years,  the  property  shall  revert  to  the  said  Robert  Lloyd 
or  his  estate. 

5.  The  condition  of  attaining  a  certain  age  is  the  most  com- 
mon of  conditions.  Marriage,  however,  is  another  contingency  that 
quite  often  arises.  There  is  a  marked  difference  between  the  rules 
of  construction  in  the  case  of  the  contingency  of  marriage  and  the 
case  of  contingency  of  reaching  a  certain  age.  If  the  language 
used  were:  "The  X  Trust  Co.,  etc.,  is  to  hold  etc.,  and  when  his 
son,  John,  marries,  the  said  property  together  with,  etc.,  shall  be 
paid  to  him,"  the  courts  would  construe  it  as  contingent*®  upon 
John's  marrying,  although  if  the  contingency  expressed  were  a  cer- 
tain age,  the  courts  would  construe  it  as  vested,  as  heretofore  noted. 
But  the  above  language  is  bad  as  violating  the  rule  against  per- 
petuities;*^ for  the  marriage  may  possibly  take  place  twenty-one 
years  after  the  creation  of  the  trust.  The  instrument  properly 
drafted  should  limit  the  time  of  the  marriage  twenty-one  years  after 
the  creation  of  the  trust;  thus,  if  John  be  eight  years  old,  the  trust 
instrument  should  limit  the  contingency  of  the  marriage  to  the  age 
of  twenty-nine  years;  furthermore,  the  instrument  should  provide 
for  the  disposition  of  the  property  in  case  of  no  marriage  prior  to 
the  time  limited.  Properly  drafted  the  section  should  read  as  fol- 
lows: 

The  X  Trust  Company  of  etc.,  is  to  hold  the  above  mentioned 
property,  real  and  personal,  collect  the  income  thereof,  invest  the 
same  as  herein  authorized,  and  when  his  son  John  marries,  the  said 

19.  Claflin  v.  Claflin,  149  Mass.  19.  But  such  a  doctrine  is  really  no 
protection.  Being  vested  it  can  be  assigned,  levied  on  for  debts,  etc.  Sub- 
ject to  postponement,  protection  if  an^,  is  in  the  creation  of  difficulties  against 
disposition.  However,  the  temptation  to  dispose  of  the  interest  Below 
its  value  is  also  present 

20.  Gra:/s  "Cases  on  Property,"  Vol.  V,  p.  221  (2nd  Edition). 

21.  For  Illinois  only— see  note  12.  The  son  being  ift  existence,  there 
cannot  be  a  violation  of  the  rule,  although  John  may  not  marry  for  SO  years 
from  the  creation  of  the  trust.  The  estate  to  vest  at  all  must  vest  in  the 
life  of  a  person  in  existence  at  the  time  the  trust  is  created.  By  no  pos- 
sibility can  it  vest  odierwise. 
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property  together  with  the  accumulations  thereon,  as  represented 
by  other  investments  made  by  the  X  Trust  Company,  as  authorized, 
shall  then  be  given  to  his  son. 

Provided,  further,  that  the  marriage  of  his  said  son  shall  not 
in  any  event  be  later  than  the  time  when  the  said  John  shall  be 
twenty-nine  years  of  age.  It  is  further  provided  that  if  his  son, 
John,  does  not  marry  at  any  time  prior  to  his  reaching  twenty-nine 
years  of  age,  the  said  property  together  with  the  accumulations 
thereof,  shall  revert  to  his  estate  (or  any  other  disposition  might 
be  made  that  the  creator  wishes). 

6.  Another  form  of  the  contingency  that  deserves  great  care 
in  the  drafting  is  the  gift  to  trustees  to  deliver  the  property  to  his 
named  children  when  they  reach  a  certain  age.  If  at  the  time  of 
the  creation  of  the  trust,  the  children  to  whom  the  property  is  given 
are  in  existence  and  named,  the  phraseology  should  never  be  thus : 

The  X  Trust  Company  of  etc.,  and  when  his  children  Frederick, 
Ruth,  George,  and  Harry  reach  the  age  of  twenty-one  years  the 
said  property  together  with  the  accumulations  thereon,  etc.,  shall 
be  divided  equally  among  the  said  children. 

Provided  further  that  if  any  one  or  more  of  the  said  children 
die  prior  to  reaching  the  age  of  twenty-one  years,  the  share  of  such 
deceased  shall  inure  equally  to  the  benefit  of  the  survivors  or  sur- 
vivor, and  if  all  the  children  die  prior  to  reaching  the  age  of  twenty- 
one  years,,  the  property  shall  revert  to  Robert  Lloyd  or  to  his  estate, 
as  the  case  may  be.  (He  may  of  course,  insert  any  other  disposi- 
tion). 

The  above  draft  does  not  make  the  interest  of  the  children 
vested  and  provides  for  the  contingency  of  any  or  all  of  the  chil- 
dren dying  before  reaching  the  specified  age.  It  omits,  however,  a 
provision  for  the  following  contingency  and  one  very  likely  to 
happen ;  viz :  the  reaching  of  the  required  age  by  one  of  the  chil- 
dren, say  Frederick,  while  one  or  more  are  as  yet  in  their  minority 
and  uncertain  as  to  whether  they  will  ever  reach  the  age  of  twenty- 
one  years.  In  such  case  the  rule  of  law  arbitrarily'*^  supplying  the 
creator's  intention  is  as  follows : 

That  upon  Frederick's  reaching  the  age  of  twenty-one,  the 
prc^erty  is  divided  equally  among  the  children  living,  whether  they 
have  reached  the  age  of  twenty-one  years  or  not.  The  draft  above 
should  have  this  addition  to  be  complete : 

Provided,  further,  that  if  any  one  or  more  of  the  children  reach 
the  age  of  twenty-one  years  while  any  one  or  more  have  not  reached 
the  age  of  twenty-one  years,  such  child  or  children  shall  be  paid 
their  share  of  the  said  property,  only  when  it  is  ultimately  determined 

22.    Gray's  "Cases,"  Vol  V.,  pp.  253,  256  (2nd  Edition). 
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how  many  children  shall  participate.  After  the  word  "survivors" 
in  the  second  paragraph,  the  following  should  be  inserted  in  paresi- 
thesis :  (whether  such  survivor  or  survivors  be  twenty-one  years  or 
over). 

The  age  limit  to  be  reached  need  not  be  twenty-one  jreais,  but, 
as  a  matter  of  caution  in  some  states,  should  not  extend  bqrond  the 
period  of  twenty-one  years  after  the  age  of  the  youngest  child;  tlms 
if  Anna  be  four  years  old  when  the  trust  is  created,  the  age  lunit  is 
twenty-five  years.  Thus  any  age  betweoi  twenty-one  and  twenty- 
five  years  is  allowable.  If  beyond  twenty-five  years,  the  gift  majr 
be  conceived  of  as  clashing  with  the  rule  against  perpetuities." 

7.  The  above  illustration  concerns  itself  with  children  already 
in  existence,  as  is  by  far  the  more  frequent  case ;  yet  it  happens  that 
a  creator  often  wishes  to  provide  a  trust  for  his  children  unborn, 
or  the  unborn  children  of  some  one  else,  his  daughter  for  instance,  to 
be  given  to  them  when  they  reach  their  majority.  The  same  cau- 
tion noted  in  reference  to  the  preceding  draft  is  also  applicable 
here  except  that  the  age  limit  can  be  only  twenty-one  years;  if 
beyond  this,  the  gift  violates  the  rule  against  perpetuities.^*  The 
draft  should  read  thus : 

The  X  Trust  G>mpany  of,  etc.,  shall  hold  the  above  mentioned 
property  for  the  said  Robert  Lloyd  until  his  death,  or  until  his  diil- 
dren  (or  if  the  gift  be  to  the  children  of  his  daughter,  Anna,  so 
state)"  reach  the  age  of  twenty-one  years,  when  the  said  property 
together  with  the  accumulations  thereon,  shall  be  equally  divided 
among  them. 

Provided,  further,  that  if  any  of  the  said  children  die  prior  to 

23.  Possibly  true  for  Illinois  only,  if  the  court  were  to  hark  to  the 
rule  of  Eldred  v.  Meek,  noted  ante,  note  18.  The  class  being  of  persons  w 
existence  at  the  time  the  trust  is  created,  can,  of  course,  be  ascertained 
within  the  required  period.  The  class  being  a  unit  and  of  living  persons, 
should  loffically  be  classed  as  an  individual  for  the  purposes  of  the  rule. 
See  note  18  supra. 

24.  If,  however,  one  of  the  class  include  a  person  or  persons  not  yet 
horn  at  the  time  the  trust  is  created,  the  class  is  analogous  to  a  gift  to  an 
unborn  person  of  a  then  living  person;  viz:  die  limit  for  vesting  most  not 
be  beyond  its  age  of  twenty-one  years.  If  more  than  that,  say  twenty-five 
years,  there  is  a  possibility  that  it  may  vest  later  than  twenty-one  years  from 
life  or  lives  in  being,  it  is  too  remote.  Thus  if  X  have  a  life  estate,  then  to 
his  daughter  when  she  reaches  twenty-five  years  of  age-;^d  one  year  from 
that  time  has  a  daughter,  the  effect  would  be  a  limitation  to  die  daughter 
from  and  after  twenty-four  years,  with  no  life  to  support  the  gift,  as  the 
daughter  was  not  a  living  being  when  the  trust  was  created. 

See  Goodwin  on     "Real  Property,"  281   (1st  Edition). 

A  class  might  resolve  itself,  through  deaths  to  the  persons  not  in  ex- 
istence when  the  trust  was  created.  If  such  persons  were  to  take  after 
twenty-one  years,  it  is  clearly  seen  that  the  rule  is  violated. 

25.  Also  state  whether  such  children  are  bom  before  or  after  the 
creator's  death.    See  note  14. 
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reaching  the  age  of  twenty-one  years,  its  share  shall  inure  equally 
to  the  benefit  of  the  survivor  or  survivors,  whether  twenty-one  years 
of  age  or  not,  and  if  all  the  children  die  prior  to  reachmg  the  afe 
of  twenty-one  years,  the  property  shall  go  (here  insert  disposition). 

Provided,  further,  that  if  any  one  or  more  of  the  children  reach 
or  have  reached  the  age  of  twenty-one  years  such  child  or  children 
shall  be  paid  their  share  of  the  said  property  only  when  it  is  ulti- 
mately determined  how  many  children  shall  participate. 

It  is  further  provided  that  no  child  bom  after  the  said  Robert 
Lloyd  reaches  the  age  of  fifty  years**  (if  he  live  so  long)  shall 
participate  in  the  said  property  (or  if  the  children  be  of  his  daugh- 
ter, state  a  certain  age  beyond  which  there  is  no  prospect  of  children 
being  born  to  her.y 

If  the  creator  wishes  to  reserve  an  interest  in  the  property  until 
the  children  are  ready  to  take,  the  draft  would  be  almost  the  same, 
viz: 

The  X  Trust  Company  of,  etc.,  is  to  hold  the  above  mentioned 
real  and  personal  property,  collect  the  income  thereof  and  pay  the 
same  to  the  said  Robert  Lloyd  until  his  death,  or  until  his  children 
(or  if  the  children  of  his  daughter,  so  state)  reach  the  age  of  twenty- 
one  years  and  shall  participate  equally  as  hereinafter  set  forth, 
whichever  event  comes  the  sooner.*®  (Followed  by  paragraphs  2, 
3,  and  4). 

8.  The  contingency  of  marriage  vesting  the  property  is  ordi- 
narily confined  (and  from  the  nature  of  the  cases  must  necessarily  be 
so)  to  the  living  children  of  the  creator  of  the  trust  or  of  some 
one  else.  Sometimes  the  section  covering  the  wish  is  very  care- 
lessly drawn,  as : 

The  X  Trust  Company,  etc.,  and  when  the  children  of  the  said 
•  Robert  Lloyd,  (Anna,  Harry,  and  Ruth,)  marry,  the  said  property 
together  with  the  accumulations  thereon,  etc.,  shall  be  equally  divided 
among  them. 

Such  a  draft  in  some  states  may  possibly  be  conceived  of  as 
violating  the  rule  against  perpetuities."  Furthermore  it  msdces  no 
provisions  for  the  case  of  one  marrying  while  the  others  are  single, 
and  is  in  general  a  bad  draft.     In  the  case  of  reaching  a  certain 

25.  If  all  the  children  have  reached  twenty-one  years,  and  Robt  Lloyd 
18  fifty  years  of  age,  there  is  hardly  any  use  of  waiting  to  see  whether  there 
will  be  one  more  bom. 

27.  Statutes  sometimes  touch  on  the  rule  against  perpetuities,  generally 
declaring  the  common  law,  except  in  some  instances  limiting  the  lives  in 
being.    1  Stimson  "Am.  St.  Law,"  1440-1442. 

28.  There  is  a  possibility  that  there  may  be  a  gajp  between  the  time  of 
the  death  of  Robt  Lloyd  and  the  time  of  the  ascertainment  of  the  children 
who  will  participate  in  the  property.  Provision  could  be  inserted  stating 
that  any  income  accruing  during  this  period  shall  be  considered  as  principal. 

29.  In  Illinois  only  if  the  court  persists  in  following  Eldred  v.  Meek, 
note  18. 
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age,  as  in  the  previous  cases,  the  creator  of  the  trust  probably  did 
not  wish  a  division  of  the  property  until  it  is  ascertained  how  many 
children  will  share  therein,  but  in  the  case  of  the  marriage,  the 
intention  is  probably  to  have  the  children  receive  their  share  as 
soon  as  they  marry.  But  if  the  section  be  carelessly  drawn,  the 
whole  matter  is  thrown  in  doubt  To  clearly  state  the  intention  of 
the  creator,  the  language  should  read  thus : 

The  X  Trust  Co.  of,  etc.,  is  to  hold  the  above  menti<Mied  real 
and  personal  property,  collect  the  income  thereof,  invest  the  same 
as  herein  authorized,  and  when  any  one  or  all  of  his  children,  Anna, 
Harry,  and  Ruth,  shall  marry,  a  division  of  the  said  property  to- 
gether with  the  accumulations**^  thereon,  shall  be  effected  as  herein- 
after authorized,  and  the  share  or  shares  of  such  child  or  children 
as  shall  marry  be  given  indefeasibly  to  the  one  or  ones  marrying. 
If  any  child  or  children  shall  die  prior  to  marrying,  the  trustee 
shall  effect  equal  division  of  the  property  in  the  same  manner  as 
provided  for  the  marriage  of  any  child  or  children,  and  the  share 
of  such  child  or  children  that  have  died  shall  (here  insert  disposi- 
tion; it  would  usually  be  to  his  estate). 

It  is  further  provided  that  the  marriage  of  any  of  his  said 
children,  Anna,  Harry,  and  Ruth,  must  in  any  event  take  place 
within  twenty-one  years  after  the  date  of  this  instrument,  and  the 
share  of  any  one  or  more  of  such  children  as  shall  be  unmarried 
twenty-one  years  after  the  date  of  this  instrument,  shall  revert  to  his 
estate. 

The  last  paragraph  is  inserted  to  avoid  raising  any  question  in 
some  states  whether  the  draft  would  infringe  the  rule  against  per- 
petuities.** 

30.  Thelusson  v.  Woodford,  11  Vcscy  112,  is  in  effect  in  many  jurisdic- 
tions of  the  United  States.  As  a  general  proposition  the  rule  against  accumu- 
lations is  coextensive  with  the  rule  against  perpetuities,  although  it  is  con- 
ceivable that  a  gift  may  not  be  within  the  rule  against  perpetuities,  sret 
it  will  be  subject  to  the  prohibition  against  accumulations.  But  the  gift 
is  only  void  as  to  the  excess  accumulations.  CyDell  v,  CyDell,  10  Allen  1, 
unless  it  accumulate  to  charities.    Gray  "Perpetuities,"  678. 

The  drafts  herein  given  are  not  very  apt  to  violate  the  rule  against 
accumulations.  To  guard  against  a  possible  excess,  the  creator  may  insert 
a  provision,  that  if  &ere  be  any  violation  of  a  legal  prohibition  such  excess 
shall  go  to  a  charitable  or  public  or  educational  institution.  It  logically 
would  be  sustained  if  limited  to  an  individual  named,  or  in  existence,  or 
children  of  said  person. 

For  the  English  rule  see  39  and  40  Geo.  Ill  C.  98,  and  In  re  WooOs, 
3  Chan.  381  (1®4).  For  the  general  American  attitude  see  Bouvier^s  "Law 
Dictionary"  (Perpetuities). 

Local  statutes  should  however,  be  examined  on  the  subject  as  in  some 
jurisdictions  the  accumulations  are  limited  to  a  definite  number  of  years. 
See  Stimson  "Am.  St.  Uw"  1443;  Brandt  v.  Brandt,  34  N.  Y.  Supp.  684. 

31.  For  Illinois— if  the  court  were  to  persist  in  following  Eldred  v. 
Meek:  ante,  note  18. 

It  is  clear  that  the  contingency  of  marriage  for  an  unborn  person  or 
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9.  The  spendthrift  trust  is  a  rather  useful  trust  under  certain 
circumstances,  and  for  a  certain  class  of  persons.  Such  trusts  are 
not  allowed  in  every  jurisdiction,  but  if  the  particular  jurisdiction 
in  which  it  is  sought  to  be  created  will  not  allow  such  a  trust,  it  is 
comparatively  simple  to  create  the  trust  in  some  jurisdiction  that 
has  no  prohibition  on  this  point.** 

The  X  Trust  Company,  etc.,  is  to  hold,  etc.,  collect  the  income 
thereof  and  from  said  income  of  such  trust  estate  in  its  charge,  said 

Trustee  shall  pay  to for  and  during  the  term  of 

his  natural  life,  but  only  upon  the  following  express  terms  and  condi- 
tions. Such  income  shall  be  paid  to  said  John  personally  and  the 
same  shall  not  be  payable  to  any  other  person  by  reason  of  any 
transfer  or  assignment,  by  operation  of  law  or  otherwise  of  any 
supposed  or  possible  right  of  said  John  to  receive  same.  And  in 
the  event  that  said  John  shall  by  operation  of  law,  or  by  reason  of 
any  act  of  his  be  barred  or  prohibited  from  receiving  the  payment  of 
any  installment  and  applying  the  same  to  his  own  use,  such  install- 
ment shall  not  be  payable  to  him,  but  shall  be  payable  by  said  Trus- 
tee to  his  wife,  if  any,  who  shall  then  be  living  with  him,  and  if  he 
have  no  wife  then  living  with  him,  to  his  eldest  next  of  kin,  which 
money  so  paid  to  said  wife  or  said  next  of  kin,  as  the  case  may  be, 
shall  be  applied  to  the  care,  board  and  clothing  of  said  John,  as  far 
as  may  be  proper  or  necessary  in  the  judgment  of  the  Trustee. 

It  is  further  provided  that  upon  the  death  of  the  said  John,  the 
property  together  with  any  unpaid  income  shall  (here  insert  any 
disposition  the  creator  wishes)." 

10.  There  is  a  further  class  of  trusts  that  does  not  often  arise, 
to  wit :  trusts  which  attempt  to  provide  for  the  unborn  children  of 
unborn  children.  The  situation  may  arise  at  the  time  any  children 
of  the  creator  of  the  trust  are  to  be  married.  The  creator  may  have 
the  very  commendable  desire  to  provide  for  his  future  grandchildren 
and  even  his  great-grandchildren.  But  the  furthest  a  trust  can  be 
created  to  vest  any  interest  in  the  future,  would  be  an  interest  that 
must  vest,  if  at  all,  twenty-one  years  from  the  date  of  the  trust,  or 
after  a  life  if  limited  after  a  life.  It  follows  therefore  that  in  gen- 
persons  is  void  as  violating  the  rule  against  perpetuities  unless  limited  to 
the  age  of  twenty-one  years. 

If  the  class  be  of  living  children,  the  contingency  of  marriage  can  logic- 
ally be  limited  to  forty  years  as  well  as  twenty-one  years,  without  violating 
the  rule. 

It  is  conceivable  that  the  children  marrying  the  latest  in  point  of  time, 
may  receive  the  largest  share  of  the  estate. 

32.  Illinois  allows  the  spendthrift  trust,  Wagner  v.  Wagner,  2AA  111.  101. 
For  the  latest  expression  on  a  spendthrift  trust  see  Corkery  v.  Corkery,  111 
N.  R  795. 

33.  The  writer  is  indebted  to  Mr.  C.  R.  Holden  of  the  Chicago  Bar  for 
the  drafts  on  the  spendthrift  trust  and  the  provision  relative  to  the  stock 
and  cash  dividends;  see  note  9. 
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eral  any  contingency  expressed  or  implied  to  vest  the  property, 
must  take  place  before  or  at  the  age  of  twenty-one  years  of  the 
grandchildren.  (See  draft  3.)  A  gift  that  under  any  possible  com- 
bination of  circumstances  might  vest  after  that  time  is  an  infringe- 
ment of  the  rule  against  perpetuities.  Thus  unborn  children  of 
unborn  children  as  a  matter  of  certainty  can  never  take,  because  the 
implied  contingency  of  their  birth  may  happen  beyond  the  required 
time. 

C    Miscellaneous  Provisions  in  Reference  to  the  Administra- 
tion OF  THE  Trust,  etc. 

The  first  provisions  that  should  be  inserted  in  a  good  trust  in- 
strument are 

1.  A  provision  allowing  the  creator  of  the  trust  to  revoke  the 
same  at  any  time. 

The  provision  with  reference  to  allowing  the  creator  of  a  trust 
lo  revoke  it,  is  one  that,  is  generally  upheld  by  the  courts  at  the 
present  time.  The  only  possible  objection  to  allowing  such  a  provi- 
sion is  that  the  provision  may  be  used  by  the  creator  to  avoid  pay- 
ment of  the  inheritance  tax'**  (in  jurisdictions  where  there  is  such  a 
tax)  or  to  avoid  paying  creditors,"  while  practically  retaining  exclu- 
sive control  of  the  subject-matter  of  the  trust.     In  any  event  the 

34.  The  Illinois  Inheritance  Tax  authorities  assess  a  trust  estate  upon 
the  death  of  the  creator  of  a  trust,  if  the  right  of  revocation  be  present  in 
the  trust  indenture,  in  the  same  manner  as  any  other  property  passing  by 
will  or  the  statute  of  distribution.  They  would  not,  of  course,  touch  any 
trust  property  where  the  right  of  revocation  does  not  exist  •  If  the  right 
be  present  it  subsists  for  all  other  purposes.  Other  jurisdictions  follow  the 
same  procedure. 

Under  the  Federal  Inheritance  Tax  Act  of  Sept.  8,  1916,  and  Treasury 
Decision  2378,  rendered  Oct  10,  1916,  a  radical  departure  from  die  state 
rules  is  noted  in  the  federal  procedure.  Transfers  to  trustees  two  or  more 
years  prior  to  the  death  of  the  creator  of  the  trust,  shall  be  investigated 
by  the  collector,  and  if  such  collector  is  satisfied  that  the  transfer  was  made 
with  a  view  of  providing  for  the  beneficiary  after  or  because  of  the  creators 
death,  the  estate  is  taxable.  If  such  transfers  were  made  within  two  years 
of  such  death,  the  same  shall  be  taxable  without  any  investigation ;  the  burden 
of  disproving  being  on  the  estate  of  the  deceased.  If  a  provision  of  revoca- 
tion be  present,  the  fair  inference  is  that  the  presumption  in  favor  of  the 
government  is  conclusive,  whether  the  transfer  was  made  prior  to  or  within 
two  years  from  death. 

The  Federal  Act  is  co-extensive  with  and  not  exclusive  of  the  state 
statute  or  the  inheritance  tax. 

35.  Power  of  revocation  in  part,  as  power  to  dispose  by  will,  or  power 
implied  as  by  mortgaging  or  sellmg  without  any  accounting,  will  render  the 
trust  estate  subject  to  creditor's  claims.  Qearly  an  express  right  of  revoca- 
tion will  render  it  subject  to  a  creditor  of  the  creator.  Nolan  r.  Nolan,  218 
Pa.  135. 
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provision  should  be  inserted  as  the  trust  created  without  the  provi- 
sion cannot  be  revoked  or  destroyed  by  any  act  of  the  creator.** 
The  creator  may  change  his  mind  as  to  the  beneficiaries  and,  if  he 
wish,  may  create  the  means  for  carrying  out  his  altered  intentions. 
The  draft  is  usually  a  very  simple  one,  the  following  being  an 
example : 

It  is  hereby  provided  that  the  said  Robert  Lloyd  shall  have  the 
power  to  revoke  or  alter  the  said  trust  at  any  time  either  in  part 
or  in  whole,  or  to  add  supplementary  provisions  by  giving  a  written 
notice,  duly  acknowledged  before  an  authorized  public  officer  to  the 
X  Trust  Co.  of,  etc.,  to  that  effect.  Furthermore  the  right  of  revo- 
cation may  be  exercised  only  by  the  said  Robert  Lloyd  personally 
and  not  by  any  attorney,  general  or  special,  or  by  any  legal  process.**^ 

2.     A  provision  for  the  appointment  of  a  successor  in  trust. 

This  provision  is  one  that  may  be  inserted  for  the  benefit  of  the 
trustee  or  for  the  benefit  of  cestui,  or  for  the  pleasure  of  the  creator 
of  the  trust.  As  a  general  proposition  a  court  will  never  oust  a 
trustee  on  the  petition  of  the  creator  or  beneficiary,  so  long  as  the 
trustee  is  faithfully  performing  its  duties.  And  where  the  trust  is 
a  lucrative  one,  the  right  to  be  a  trustee  is  valuable  and  one  which 
the  trustee  is  loath  to  surrender.  However,  in  some  instances,  the 
trustee  may  desire  to  resign  as  trustee,  which  it  cannot  ordinarily  do 
without  legal  intervention,  unless  it  procure  the  consent  of  the  bene- 
ficiary, a  difficult  matter  sometimes.  From  the  point  of  view  of  the 
trustee,  the  provision  relative  to  the  appointment  of  a  successor 
would  read  as  follows: 

The  X  Trust  Co.,  of  etc.,  may  resign  as  trustee  at  any  time  it 
so  wishes,  by  giving  a  written  notice  to  that  effect  sixty  days  prior 
to  the  date  on  which  the  resignation  is  to  take  place.  The  said 
notice  shall  be  effective  if  given  to  the  creator  of  the  trust  if  he 
be  alive,  it  being  hereby  specified  that  in  this  event  the  creator  shall 
have  the  right  and  privilege  of  making  a  further  appointment,  and 
if  he  be  not  alive,  then  and  then  only  shall  such  notice  be  given  to 
the  majority  of  the  beneficiaries,  if  there  be  more  than  two,  or  to 
two  if  there  be  but  two  beneficiaries. 

It  is  further  provided  that  by  the  term  beneficiaries  is  meant 
the  beneficiaries  vested  in  interest  and  those  dependent  upon  a  con- 
tingency, (if  they  be  in  existence). 

36.  Viney  v.  Abbott,  109  Mass.  302;  Aubuthon  v.  Bender,  44  Mo.  565. 
This  is  true  even  as  to  unborn  children  and  naturally  true  if  Uie  interest  is 
contingent  in  other  respects:  Petre  v,  Espinosse,  Mye  and  K  496.  But  see 
the  rather  peculiar  attitude  of  Gamsey  v.  Muney,  24  N.  J.  Eq.  243. 

37.  The  creator  in  revoking  must  use  the  method  outlined.  If  no  par- 
ticular method  is  specified,  any  act  showing  an  intention  to  revoke  is  suf- 
ficient.   Tudor  V,  Vail,  195  Mass.  18. 
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It  is  further  provided  that  a  majority  of  the  beneficiaries  shall 
have  the  right  to  appoint  a  successor  in  trust^*  if  such  beneficiaries 
be  more  than  two,  and  if  there  are  but  two  beneficiaries,  the  two 
shall  have  the  right  to  appoint  a  successor  to  the  X  Trust  Company. 
If  no  appointment  be  made  as  outlined,  the  X  Trust  Company  may 
petition  a  duly  recognized  legal  tribunal  to  appoint  such  successor. 

3.  A  provision  with  reference  to  the  right  of  the  trustee  to 
invest  trust  funds.'" 

A  trustee's  right  to  invest  is  somewhat  circtunscribed  by  legal 
rules ;  i.  e.,  it  cannot  usually  invest  in  those  securities  generally 
sanctioned  by  business  men,  but  is  confined  to  a  select  class  of 
securities.  If  the  trustee  invests  otherwise  it  acts  at  its  peril.  A 
trustee,  especially  a  corporate  trustee,  generally  wishes  to  have  a 
broader  scope  of  investing  activity  than  that  afforded  by  the  law.**® 
In  view  of  the  fact  that  it  has  securities  maturing  from  time  to  time 
during  the  life  of  the  trust,  which  funds  should  be  reinvested,  the 
trustee  should  get  its  authority  to  do  so  from  the  instrument  itself, 
rather  than  search  the  law  for  its  limitations  in  respect  thereto. 
However,  as  the  provision  allowing  investing  by  the  trustee  has 
always  been  severely  construed  because  it  varies  the  legal  rules, 
the  provision  should  be  of  the  broadest  possible  scope,  thus : 

The  X  Trust  Company  or  its  successor  in  trust,  shall  have  the 
right  and  is  hereby  commanded  to  reinvest  any  monies  with  which 
it  shall  be  possessed  during  the  continuance  of  the  trust,  whether 
such  funds  are  derived  from  the  securities  in  its  possession  that 
have  matured  and  been  liquidated,  or  whether  such  ftmds  are  de- 
rived from  any  real  or  personal  property  sold  by  the  said  trustee 
in  accordance  with  the  terms  of  this  instrument  (and  if  the  trust 
is  an  accumulation  one  as  noted  ante,  the  further  fact  may  be  stated) 
or  whether  such  funds  are  derived  from  the  income  of  any  real  or 
personal  property  so  held  by  it,  or  from  any  other  source. 

The  said  trustee  may  invest  in  any  corporate  security  public  or 
private,  or  in  mortgages  on  real  estate  or  in  any  security,  which  in 

38.  Provision  should  allow  thd  successor  in  trust  the  same  right  to 
appoint  its  successor.  It  might  be  well  also  to  insert  that  such  successor 
shall  be  a  corporate  trustee. 

39.  See  Ame^  "Cases  on  Trusts,"  471  (2nd  Edition),  for  a  general 
discussion  of  the  trustee's  dul^  to  invest ;  also  see  the  late  case  of  In  Matter 
of  Reid,  170  N.  Y.  App.  631,  where  the  investment  took  the  form  of  a 
renewal  of  the  obligation.  A  provision  allowing  a  trustee  to  invest  could 
also  provide  for  this  contingency.  However,  die  provision  (noted  Post) 
allowing!:  or  authorizing  the  trustee  to  take  any  steps  it  may  deem  desirable 
or  expedient  in  the  event  of  a  default,  is  sufficient  to  cover  this  situation. 

40.  Chapter  140  Illinois  Revised  Statutes.  Some  instruments  allow  the 
creator  to  be  Uie  sole  judge  as  to  the  securities  in  which  trust  funds  shall 
be  invested  or  reinvested. 
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its  judgment  it  may  deem  safe  and  advisable  including  such  securi- 
ties which  it  may  itself  deal  in.*^ 

4.  A  provision  with  reference  to  the  right  of  the  trustee  to 
make  improvements  if  the  property  of  the  trust  do  or  may  at  some 
time  include  real  estate. 

The  trustee  is  rather  restricted  in  its  activity  in  the  matter  of 
making  improvements  on  real  estate.*^  In  fact  the  courts  generally 
hold  that  the  trustee  is  limited  to  repairs  and  cannot  make  improve- 
ments. Sometimes  the  line  between  improvements  and  repairs  is 
not  very  sharply  drawn.  If  therefore  the  trustee  has  any  real 
estate,  it  may  very  often  be  in  doubt  as  to  whether  it  is  acting 
safely.  It  follows  therefore  that  the  instrument  should  provide  for 
the  right  of  the  trustee  to  make  improvements.  The  following  draft 
will  suffice  as  giving  plenary  powers  to  the  trustee : 

The  X  Trust  Company  or  its  successor  in  trust,  shall  have  the 
right  to  make  any  improvements  or  repairs  on  the  real  estate  which 
is  or  may  be  the  subject  matter  of  this  trust,  that  in  its  judgment 
it  may  deem  desirable  or  necessary,  and  such  trustee  may  petition 
(either  at  its  own  instance  or  may  join  with  others)  the  proper  legal 
authorities  for  any  improvements  deemed  desirable  or  necessary. 
The  cost  of  any  of  the  said  improvements  shall  be  a  charge  on  the 
said  real  estate. 

The  trustee  shall  have  the  further  right  to  contract  with  refer- 
ence to  building  restrictions,  easements,  etc.,  to  give  consent  to  the 
ordinary  use  by  any  public  service  corporation,  whether  municipally 
owned  or  not,  of  such  premises,  as  for  the  purpose  of  running  mains, 
stringing  wires,  etc.*' 

5.  A  provision  with  reference  to  the  right  of  the  trustee  to 
sell  personal  or  real  property  and  to  lease  real  property. 

A  trustee  unless  authorized  by  a  court  of  competent  jurisdic- 

41.  Some  instruments  provide  that  the  creator  of  the  trust  or  adult 
beneficiaries  must  be  consulted  and  approve  the  investment 

42.  For  the  general  question  of  repairs  and  improvements  see  d^Cyc.  334. 

43.  It  may  be  desirable  to  clearly  specify  tiiat  repairs  and  improvements 
of  red  estate  shall  be  charged  to  the  principal  and  not  to  tiie  income,  or 
vice  versa :  selling  other  trust  property  if  necessary  to  do  this.  For  further 
consideration  as  to  items  chargeable  to  mcome  in  the  event  of  no  provision 
covering  the  point,  see  In  re  Brooklyn  Trust  Co.,  157  N.  Y.  Supp.  547. 

However,  there  would  be  no  objection  to  incorporating  a  provision  with 
an  arbitrary  division  as  to  amount  to  be  charged  to  principal  and  income,  say 
50  per  cent  to  income,  50  per  cent  to  principal,  or  any  other  percentage  the 
creator  wishes.  Furthermore  the  trustee  could  be  authorized  to  borrow 
with  power  to  pledge  the  trust  property  benefited  if  the  trust  estate  did  not 
include  any  cash  in  the  principal.  Usually  the  trust  docs  include  enough 
cash  to  cover  expenses  and  items  properly  chargeable  to  principal.  To  pro- 
vide for  a  repayment  of  such  loan,  a  certain  percentage  of  all  the  income 
could  be  designated  to  be  set  aside 
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tion  has  ordinarily  no  right  to  sell  any  trust  property,  real  or  per- 
sonal.** The  right  to  do  so  is  very  often  desirable  for  the  benefici- 
aries of  the  trust  Trust  property,  especially  corporate  securities, 
may  take  a  slump  in  the  market  and  before  the  trustee  can  procure 
the  consent  to  sell  through  legal  channels,  the  property  may  be  so 
depreciated  as  to  be  worthless,  whereas  prompt  action  in  selling  may 
have  conserved  part  thereof.  Then  again  there  may  be  an  opportun- 
ity of  selling  the  securities  at  enhanced  prices,  which  may  be  lost  if 
not  seized  at  once.  In  a  more  restricted  sense  the  above  remarks 
apply  equally  to  real  estate.  As,  therefore,  the  trustee  is  in  general 
under  no  duty  to  take  active  steps  under  the  conditions  noted,  the 
draft  should  not  be  of  such  a  character  as  to  abate  in  any  way  the 
right  to  remain  quiescent.    The  following  will  be  sufficient : 

The  trustee  shall  have  the  right  and  it  is  hereby  optional  for 
it  to  do  so,  to  sell  in  any  manner,  any  or  all  of  the  real  or  personal 
property  of  this  trust  at  any  time  or  at  any  price  it  may  deem  ad- 
visable to  properly  conserve  the  said  property,  except  that  the  per- 
sonal property  shall  be  sold  for  cash,  whereas  the  real  estate  may 
be  sold  for  credit  on  such  terms  as  the  trustees  may  give,  except  that 
ten  per  cent  must  be  paid  in  cash.  The  trustee  may  also  lease  the 
said  real  estate  on  such  terms  and  for  such  length  of  time  as  it  may 
deem  necessary.**a. 

6.  A  provision  with  reference  to  the  payment  of  personal  prop- 
erty taxes. 

In  some  states,  notably  Illinois,  property  including  various  forms 
of  personal  property  is  classed  generally  for  the  purpose  of  taxa- 
tion. As  a  result  of  such  classification,  the  tax  is  at  times,  almost 
confiscatory  of  the  income  on  securities.  Individuals  in  such  juris- 
dictions usually  do  not  schedule  (or  undervalue  in  the  schedule) 
their  personal  property  in  the  form  of  securities  preferring  the 
hazard  of  a  penalty.*'    The  trustee  holding  the  legal  title  to  the 

44.  If  any  stock  be  held  by  the  trustee,  it  is  well  to  specify  the  voting 
right  shall  be  in  the  trustee,  although  this  fact  is  generally  implied. 

44a.    See  VII  Illinois  Law  Review  427. 

45.  It  may  be  desirable  to  insert  a  provision  in  the  instrument  that 
at  any  time  the  creator  or  beneficiaries  may  wish,  he  or  they  may  appoint 
as  a  successor  in  trust,  a  corporate  trustee  in  a  foreign  jurisdiction.  By 
this  method  oppressive  taxation  of  personal  property  oftentimes  may  be 
avoided. 

Whether  the  trust  property,  of  a  trust  outside  the  jurisdiction  of 
the  domicile  of  the  creator,  with  the  ri^ht  of  revocation  present,  is  sub- 
ject to  the  inheritance  tax  of  the  domicile  of  the  creator,  is  a  question 
not  free  from  doubt 

Real  estate  in  the  jurisdiction  of  the  domicile  of  the  creator  seems  to 
be,  irrespective  of  the  domicile  of  the  trustee.  Real  estate  outside  the 
jurisdiction   of   the   domicile   of   the  creator   seems  not  to  be.     At   least 
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property,  is  in  the  eye  of  the  taxing  authorities  the  same  as  the 
individual,  and  subject  in  the  same  manner  as  an  individual,  to  the 
revenue  act  in  the  jurisdiction  in  which  it  is  domiciled.  The  creator 
of  the  trust,  however,  may  not  wish  the  trustee  to  schedule  any 
securities  for  the  purpose  of  taxation.  The  section  to  effect  this 
should  throw  the  onus  of  the  evasion  on  the  creator. 

The  X  Trust  Company  or  its  successor  in  trust,  shall  not  file 
or  cause  to  be  filed  any  schedule  of  personal  property  with  any 
state  or  county  authority,  for  the  purpose  of  levying  a  tax  thereon, 
during  the  creator's  lifetime.  The  said  creator  Robert  Lloyd,  hereby 
warrants  that  during  his  lifetime,  he  will  schedule  the  said  personal 
property  with  the  proper  authorities  for  the  purpose  of  taxation 
thereon.  Furthermore  the  said  Robert  Lloyd  agrees  to  hold  harm- 
less the  X  Trust  Company  or  its  successors  for  any  liability  incurred 
by  it  in  failing  to  properly  list  or  schedule  the  said  property  with 
the  legal  taxing  authorities  as  required  by  law,  and  hereby  gives  the 
said  trustee  as  a  first  lien  on  any  property  in  its  possession  for  any 
liability  incurred  by  it  in  following  the  said  behest  of  Robert  Lloyd. 

It  is  further  provided  however  that  at  the  death  of  the  said 
Robert  Lloyd,  the  personal  property  of  such  trust  with  reference 
to  such  taxation,  shall  be  administered  in  the  same  manner  as  if 
there  were  no  provision  present  pertaining  thereto.** 

7,  A  provision  with  reference  to  the  method  of  apportionment 
of  the  property  among  several  beneficiaries  when  such  division 
becomes  necessary  by  the  terms  of  the  trust. 

By  the  terms  of  some  trusts  it  becomes  necessary  at  some  time 
to  effect  a  division  of  the  trust  estate,  as  where  the  property  is  given 
to  the  children  of  X.  There  may  be  several  children  of  X  and  in 
the  event  of  the  trust  property  being  diversified,  the  trustee  may 
be  presented  with  a  difficult  question  of  fact  in  the  correct  appor- 
tionment thereof.  Some  machinery  to  effect  a  division  should  be 
provided  for  the  safety  and  convenience  of  the  trustee.  The  follow- 
ing form  is  suggested : 

At  the  time  or  times  a  division  of  said  trust  property  becomes 

such  would  seem  to  be  the  rule  by  a  broad  application  of  the  ruling  of 
Van  Nuxem's  Est,  61  Atl.  876.  Personal  property  of  the  creator  seems 
to  be  exempt  also.  See  doctrine  of  GUbertson  v.  Oliver,  129  la.  568,  al- 
though the  exact  facts  were  not  present  in  tiiat  case. 

If  the  trust  property  held  in  another  jurisdiction  include  any  shares 
of  stock  of  a  corporation  domiciled  in  the  same  jurisdiction  as  the  creator, 
a  further  difficulty  is  raised.  Some  jurisdictions  would  undoubtedly  hold 
such  shares  subject  to  the  tax.  (N.  J.  and  IIL  probably  would.)  Sec 
Beale^s  Summary  "Conflict  of  Laws,"  Taxation. 

46.  The  question  might  be  raised  as  to  the  legality  of  this  provision. 
It  is,  however,  a  provision  that  is  inserted  quite  often  in  trust  instruments 
and  when  present,  the  trustee  does  not  schedule  such  personal  property. 
See  further  note  45. 
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necessary,  the  said  property  may  be  divided  by  the  trustee  on  the 
following  basis : 

The  trustee  shall  appraise  the  real  and  personal  property  at  the 
fair  market  value  thereof  and  on  the  basis  of  the  total  valuation 
thereof,  designate  any  part  of  the  property  as  valued  as  the  share 
or  shares  under  the  terms  of  the  instrument. 

It  is  further  provided  that  the  trustee  may  designate  undivided 
interests  in  the  real  property  if  any  such  property  be  then  held  by  the 
trustee. 

8.  A  provision  with  reference  to  income  accrued  but  not  due 
at  the  time  of  the  death  of  a  life  cestui. 

In  the  case  of  a  life  cestui,  this  situation  frequently  occurs; 
i.  e.,  the  cestui  dies  and  at  the  time  of  such  death,  there  may  be 
accured  income  not  yet  due.  To  illustrate:  the  cestui  may  die  in 
February,  and  there  may  be  interest  accrued  to  the  day  of  his  death 
but  not  due  and  payable  until  July.  If  nothing  is  said  in  the  trust 
instrument,  the  accrued  interest  belongs  to  the  estate  of  the  cestui. 
In  concluding  the  administration  of  the  trust  the  payment  of  the 
accrued  interest  may  cause  inconvenience  to  the  trustee;  hence  in 
a  very  few  trust  instruments,  one  finds  a  provision  with  reference 
thereto,  usually  as  follows  :*^ 

An  income  of  whatever  description  payable  or  due  after  the 

death  of  the  said ,  although  part  thereof  may  have 

accrued  prior  to  the  death  of shall  be  considered 

as  beginning  to  accrue  at  and  after  the  death  of  the  said 

9.  A  provision  with  reference  to  indemnifying  a  trustee  in  the 
event  of  a  trustee  being  made  a  party  to  any  legal  proceeding 
because  of  such  trust  relationship.** 

This  is  a  rather  important  provision,  as  it  is  often  impossible  to 
tell  at  what  moment  a  trustee  may  be  involved  in  a  legal  proceed- 
ing concerning  the  trust,  not  in  the  enforcing  of  the  obligation  of 
the  trust,  but  in  a  suit  against  it  at  the  instance  of  another  party. 
To  reimburse  a  trustee  in  expending  attorney  fees,  etc.,  reimburse- 
ment of  which  might  be  a  question  of  doubt,  the  following  provision 
should  be  inserted  to  resolve  the  doubt  in  favor  of  the  trustee. 
Moreover  the  insertion  of  the  provision  is  only  fair  to  the  trustee. 

The  said  Robert  Lloyd  for  himself  and  the  beneficiaries  of  the 
said  trust,  agrees  to  indemnify  the  said  X  Trust  Co.,  or  its  succes- 
sors in  trust  for  any  damage  suffered  or  expenses  incurred  by  it  in 
being  a  party  defendant  to  any  suit  at  law  or  in  equity  brought 

47.  The  writer  does  not  insist  that  the  above  provision  is  exacdj 
desirable  or  necessary  from  the  point  of  view  of  the  person  entitled  to 
the  income. 

48.  Sec  XI  Illinois  Law  Review  381,  for  attorney  fees  to  construe 
terms  of  an  instrument. 
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against  it  for  any  cause  whatsoever  (except  for  its  own  wilful  de- 
fault), because  of  its  capacity  as  trustee.  The  said  trustee  shall 
have  a  first  lien  on  the  property  of  the  said  trust  to  the  extent  of 
such  damage  suffered  or  expenses  incurred. 

10.  A  provision  with  reference  to  the  steps  which  a  trustee 
shall  take  in  the  event  it  becomes  necessary  to  enforce  an  obliga- 
tion of  the  trust. 

In  the  absence  of  such  a  provision  a  trustee  may  be  in  doubt 
as  to  the  procedure  necessary  on  his  part  when  it  becomes  neces- 
sary to  enforce  an  obligation  belonging  to  the  trust,  as  a  note  or 
bond,  upon  which  there  has  been  a  default.  The  law  may  be  uncer- 
tain on  this  point.  Therefore,  to  make  the  trustee's  position  clear, 
the  following  provision  should  be  inserted  in  the  trust  instrument: 

If  at  any  time  there  be  a  default  on  the  payment  of  the  interest 
or  principal  or  both,  or  any  note,  bond,  account  or  other  obliga- 
tion or  security  held  by  the  said  trustee,  the  said  trustee  slmll 
exercise  its  honest  judgment  as  to  the  proper  legal  proceedings  nec- 
essary to  enforce  such  claim,  or  whether  legal  proceedings  shall  be 
taken  at  all,  or  whether  an  accord,  compromise  renewal  or  any  other 
method  shall  be  taken  in  order  to  settle  such  claim  or  claims  and 
if  the  said  X  Trust  Company  or  its  successor  in  trust,  shall  ex- 
ercise its  honest  judgment  in  the  particular  procedure  adopted,  such 
action  shall  not  be  open  for  review  by  any  master  in  chancery, 
chancellor,  or  any  other  legal  authority,  court,  or  body. 

Any  fees  expended  by  such  trustee  in  enforcing  the  claim  or 
compromising  the  same,  or  in  any  way  arriving  at  the  decision  as 
to  the  proper  method  to  pursue  therein,  shall  bi  a  first  lien  on  the 
property  of  the  said  trust. 

11.  The  matter  of  fees. 

The  matter  of  the  trustee's  fees  is  also  somewhat  important, 
although  in  some  instruments  the  word  reasonable  is  used  to  desig- 
nate the  amount  of  the  fees  the  trustee  is  to  receive.  In  some  cases 
the  amount  of  the  fees  is  rendered  definite  as  twenty-five  dollars  or 
fifty  dollars  upon  the  execution  of  the  instrument  and  a  certain 
percentage  of  the  income  collected,  usually  three  to  four  per  cent. 
In  each  case  the  particular  circumstances  govern,  the  amount  of 
work,  etc.,  being  the  governing  factors. 
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II 
GLEANINGS  FROM  LAW  BOOKS 


By  John  Hill  Bukton' 

Professional  law  books  and  reports  are  not  generally  esteemed 
as  light  reading,  yet  something  may  be  made  even  of  them  at  a 
pinch.  Menage  wrote  a  book  upon  the  amenities  of  the  civil  law, 
which  does  anything  but  fulfill  its  promise.  There  are  many  much 
better  to  be  got  in  the  most  unlikely  comers;  as,  where  a  great 
authority  on  copyright  begins  a  narrative  of  a  case  in  point  by  sj^y- 
ing,  'H3ne  Moore  had  written  a  book  which  he  called  Irish 
Melodies;"  and  again,  in  an  action  of  trespass  on  the  case,  "The 
plaintiff  stated  in  his  declaration  that  he  was  the  true  and  only 
proprietor  of  the  copyright  of  a  book  of  poems  entitled  The  Sea- 
sons, by  James  Thomson."  I  cannot  lay  hands  at  this  moment  on 
the  index  which  refers  to  Mr.  Justice  Best — he  was  the  man,  as  far 
as  memory  serves,  but  never  mind.  A  searcher  after  something 
or  other,  running  his  eye  down  the  index  through  letter  B^  arrived 
at  the  reference  "Best — Mr.  Justice — ^his  great  mind."  Desiring 
to  be  better  acquainted  with  the  particulars  of  this  assertion,  he 
turned  up  the  page  referred  to,  and  there  found,  to  his  entire 
satisfaction,  "Mr.  Justice  Best  said  he  had  a  great  mind  to  commit 
the  witness  for  prevarication."* 

1.  [This  series  reproduces,  from  time  to  time,  some  of  the  choice  pas- 
sages in  lay  classics,  where  the  law,  or  our  profession,  has  been  treated  in 
satiric  or  philosophic  vein.  The  series  is  re-numbered  consecutivcl}''  in  each 
volume  of  the  Review. — Eal 

2.  [The  author  of  this  passage  was  bom  at  Aberdeen  in  1809.  He 
became  an  advocate  at  the  Scottish  bar  in  1831,  but  soon  abandoned  the 
profession  for  that  of  letters.  His  writings  include  a  Treatise  on  the  Law 
of  Bankruptcy  in  Scotland,  a  Manual  of  the  Laws  of  Scotland,  a  work  on 
Political  Economy,  a  History  of  Scotland,  and  numerous  contributions  to 
Blackwood's,  the  Edinburgh  Review  and  other  periodicals.  But  his  name, 
at  least  on  tfiis  side  of  the  water,  is  chiefly  identified  with  his  Book  Hunter, 
a  collection  of  entertaining  essays  on  the  curiosities  of  booklore,  which,  in 
their  original  form,  appeared  in  Blackwood's.  The  Book  Hunter  has  become 
a  vade  mecum  of  book-collectors  throughout  the  English-speaking  world  and 
has  earned  an  assured  place  in  English  literature.  The  extract  here  reprinted 
is  from  the  chapter  entitled  "The  Gleaner  and  His  Harvest."  (New  York,  R. 
Worthington,  1883). —Ed.I 

3.  ["This  particular  reference  is  almost  too  good  to  be  true,  and  I  have 
not  been  able  to  trace  it  to  its  source.  That  has  been  said  to  be  in  the  index 
to  one  of  Chitty's  law-books,  and  it  is  added  that  possibly  Chitty  had  a  grudge 
against  Sir  William  Draper  Best,  one  of  the  Puisne  Judges  of  the  King's 
Bench  from  1819  to  1824,  and  Lord  Chief  Justice  of  the  Common  Pleas  from 
1824  to  1829,  in  which  latter  year  he  was  created  Lord  Wynf ord.  Another 
explanation  is  that  it  was  a  joke  of  Leigh  Hunt's,  who  first  published  it  in 
the  Ejramw^r.*'— Wheatley,  How  to  Make  an  Index,  p.  157.  (New  York, 
1902.)— Ed.] 
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The  following  case  is  curiously  suggestive  of  the  state  of  the 
country  round  London  in  the  days  when  much  business  was  done 
on  the  road:  A  bill  in  the  Exchequer  was  brought  by  Everett 
against  a  certain  Williams,  setting  forth  that  the  complainant  was 
skilled  in  dealing  in  certain  commodities,  "such  as  plate,  rings, 
watches,  etc.,"  and  that  the  defendant  desired  to  enter  into  partner- 
ship with  him.  They  entered  into  partnership  accordingly,  and  it 
was  agreed  that  they  should  provide  the  necessary  plant  for  the 
business  of  the  firm — such  as  horses,  saddles,  bridles,  etc.  (pistols 
not  mentioned) — ^and  should  participate  in  the  expenses  of  the  road. 
The  declaration  then  proceeds,  "And  your  orator  and  the  said 
Joseph  Williams  proceeded  jointly  with  good  success  in  the  said 
business  oh  Hounslow  Heath,  where  they  dealt  with  a  gentleman 
for  a  gold  watch;  and  afterwards  the  said  Joseph  Williams  told 
your  orator  that  Finchley,  in  the  county  of  Middlesex,  was  a  good 
and  convenient  place  to  deal  in,  and  that  commodities  were  very 
plenty  at  Finchley  aforesaid,  and  it  would  be  almost  all  clear  gain 
to  them ;  that  they  went  accordingly,  and  dealt  with  several  gentle- 
men for  divers  watches,  rings,  swords,  canes,  hats,  cloaks,  horses, 
bridles,  saddles,  and  other  things;  that  about  a  month  afterwards 
the  said  Joseph  Williams  informed  your  orator  that  there  was  a 
gentleman  at  Blackheath,  who  had  a  good  horse,  saddle,  bridle, 
watch,  sword,  cane,  and  other  things  to  dispose  of,  which  he  be- 
lieved might  be  had  for  little  or  no  money;  that  they  accordingly 
went,  and  met  with  the  said  gentleman,  and,  after  some  small  dis- 
course, they  dealt  for  the  said  horse,  etc.  That  your  orator  and  the 
said  Joseph  Williams  continued  their  joint  dealings  together  in 
several  places — viz.:  at  Bagshot,  in  Surrey;  Salisbury,  in  Wilt- 
shire ;  Hampstead,  in  Middlesex ;  and  elsewhere,  to  the  amount  of 
£2,000  and  upwards."* 

4.  This  case  has  been  often  referred  to  in  law-books,  but  I  have  never 
met  with  so  full  a  statement  of  the  contents  of  the  declaration  as  in  the 
Retrospective  Review  (vol.  V,  p.  81). 

[Everit  (and  not  Everett)  v.  Williams  apparently  got  into  the  books 
through  an  account  published  in  the  European  Magazine  for  May,  1787.  It 
was  long  supposed  that  the  case  was  a  pure  legend.  (See  Pothier  on  Obliga- 
tions, Transl.  Evans,  Vol.  II,  p.  3,  note  (a),  and  the  remark  of  Bacon,  V.  C. 
in  Askurst  v.  Mason,  L.  R.  20  Eq.  230,  cited  Bates  on  Partnership,  Vol.  I, 
Sec.  119,  note  1).  But,  in  1893.  as  appears  from  a  note  in  the  Law  Quar- 
terly Review,  the  editors  of  that  journal  took  pains  to  have  the  orders  of 
court  mentioned  in  the  account  verified  by  the  original  records,  with  the 
result  of  establishing  the  authenticity  of  the  case  beyond  a  doubt.  From 
these  orders  it  appears  that  on  October  30,  1725,  the  bill  was  referred  to  the 
Deputy  Remembrancer  for  scandal  and  impertinence;  that  on  November  29, 
1725,  the  Deputy  Remembrancer's  report,  finding  the  bill  both  scandalous  and 
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Here  follows  a  brief  extract  from  a  law  paper,  for  the  full 
understanding  of  which  it  has  to  be  kept  in  view  that  the  pleader, 
being  an  officer  of  the  law,  who  has  been  prevented  from  executing 
his  warrant  by  threats,  requires,  as  a  matter  of  form,  to  swear  that 
he  was  really  afraid  that  the  threats  would  be  carried  into  execution. 

"Farther  depones,  that  the  said  A.  B.  said  that  if  d^>onent 
did  not  immediately  take  himself  off  he  would  pitch  him  (the  de- 
ponent) down  stairs — which  the  deponent  verily  believes  he  would 
have  done. 

"Farther  depones,  that,  time  and  place  aforesaid,  the  said  A. 
B.  said  to  deponent,  *If  you  come  another  step  nearer  I'll  kick  you 
to  heir — which  the  deponent  verily  believes  he  would  have  done"* 

I  know  not  whether  "lay  gents,"  as  the  English  bar  used  to 
term  that  portion  of  mankind  who  had  not  been  called  to  itself,  can 
feel  any  pleasure  in  wandering  over  the  case  books,  and  picking  up 
the  funny  technicalities  scattered  over  them;  but  I  can  attest  from 
experience  that,  to  a  person  trained  in  one  set  of  technicalities,  the 
pottering  about  among  those  of  a  different  parish  is  exceedingly  ex- 
hilarating. When  one  has  been  at  work  among  interlocutors,  sus- 
pensions, tacks,  wadsets,  multiplepoindings,  adjudications  in  imple- 
ment, assignations,  infeftments,  homologations,  charges  of  homing, 
quadriennium  utiles,  vicious  intromissions,  decrees  of  putting  to 
silence,  conjoint  actions  of  declarator  and  reduction-improbation^ — 
the  brain  saturated  with  these  and  their  kindred,  becomes  refreshed 
by  crossing  the  border  of  legal  nomenclature,  and  getting  among 
common  recoveries,  demurrers,  quare  impedits,  tails-male,  tails- 
female,  docked  tails,  latitats,  avowrys,  nihil  dicits,  cestui  que  trusts, 
estopels,  essoigns,  darrein  presentments,  emparlances,  mandamuses, 

impertinent,  was  confirmed,  the  report  referred  back  to  him  to  tax  costs,  and 
the  tipstaff  ordered  to  attach  the  bodies  of  the  plaintiff's  solicitors  for  con- 
tempt; and  that  on  December  5,  1725,  the  plaintiffs  solicitors  were  fined 
£50  each  and  committed  to  the  custody  of  the  Warden  of  the  Fleet  until  the 
fines  should  be  paid,  and  counsel  who  signed  the  bill  was  required  to  pay 
the  costs.    9  L.  Q.  R.  107.— Ed.] 

5.  It  is  curious  to  observe  how  bitter  a  prejudice  Themis  has  against 
her  own  humbler  ministers.  Most  of  the  bitterest  legal  jokes  are  at  the 
expense  of  the  class  who  have  to  carry  the  law  into  effect.  Take,  for  instance, 
the  case  of  the  bailiff  who  had  been  compelled  to  swallow  a  writ,  and  rush- 
ing into  Lord  Norbur/s  court  to  proclaim  the  indignity  done  to  justice  in 
his  person,  was  met  by  the  expression  of  a  hope  that  the  writ  was  "not 
returnable  in  this  court/' 

6.  [This  enumeration  of  Scottish  law  terms  recalls  Robert  Louis 
Stevenson's  remark,  regarding  his  law  studies,  in  An  Apology  for  Idlers, 
that  he  stills  remembers  "that  emphyteusis  is  not  a  disease  nor  stillicide  a 
crime." — Ed.1 
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qui  tarns,  capias  ad  fadendums  or  ad  wethemam/  and  so  forth. 
After  vexatious  interlocutors  in  which  the  Lord  Ordinary  has  re- 
fused interim  interdict,  but  passed  the  bill  to  try  the  question  reserv- 
ing expenses ;  or  has  repelled  the  dilatory  defences  and  ordered  the 
case  to  the  roll  for  debate  on  the  peremptory  defences ;  or  has  taken 
to  avizandum;  or  has  ordered  re-revised  condescendences  and 
answers  on  the  conjoint  probation ;  or  has  sisted  diligence  till  caution 
be  found  judicio  sisti;  or  has  done  nearly  all  these  things  together  in 
one  breath — it  is  like  the  consolation  derived  from  meeting  a  com- 
panion in  adversity,  to  find  that  at  Westminster  Hall,  "In  fermedon 
the  tenant  having  demanded  a  view  after  general  imparlance,  the  de- 
mandant issued  a  writ  of  petit  cape — held  irregular." 

Also,  "If  after  a  nulla  bona  returned,  a  testatum  be  entered 
upon  the  roll,  quod  devastavit,  a  writ  of  inquiry  shall  be  directed 
to  the  sheriff,  and  if  by  inquisition  the  devastavit  be  found  and 
returned,  there  shall  be  a  scire  facias  quare  execution  non  de  prop- 
riis  bonis,  and  if  upon  that  the  sheriff  returns  scire  feci,  the  executor 
or  administrator  may  appear  and  traverse  the  inquisition." 

Again,  "If  the  record  of  Nisi  prius  be  a  Sancti  Trinitatis  in 
tres^Septimanas  nisi  a  27  Jime,  prii^  venerit,  which  is  the  day  after 
the  day  in  Bank  which  was  mistaken  for  a  die  Sancti  Michaelis,  it 
shall  not  be  amended." 

It  is  interesting  to  observe,  that  at  one  end  of  the  island  a 
panel  means  twelve  perplexed  agriculturists,  who  after  having  taken 
an  oath  to  act  according  to  their  consciences,  are  starved  till  they 
are  of  one  mind  on  some  complicated  question;  while  at  the  other 
end,  the  same  term  applies  to  the  criminal  on  whose  conduct  they 
are  going  to  give  their  verdict.  It  would  be  difficult  to  decide  which 
is  the  more  happy  application ;  but  it  must  be  admitted  that  we  are 
a  great  way  behind  the  South  in  our  power  of  selecting  a  nomencla- 
ture immeasurably  distant  in  meaning  from  the  thing  signified.  We 
speak  of  a  bond  instead  of  a  mortgage,  and  we  adjudge  where  we 
ought  to  foreclose.  We  have  no  such  thing  as  chattels,  either 
personal  or  real.® 

7.  [The  author  does  not  tread  on  very  firm  fa:round  in  the  field  of 
English  legal  terminology,  but  the  reader  is  left  to  make  his  own  correc- 
tions.— EdJ 

8.  A  late  venerable  practitioner  in  an  humble  department  of  the  law, 
who  wanted  to  write  a  book,  and  was  recommended  to  try  his  hand  at  a 
translation  of  Latin  law-maxims  as  a  thing  much  wanted,  was  considerably 
puzzled  with  the  maxim,  "Catella  realis  non  potest  legari;"  nor  was  he 
quite  relieved  when  he  turned  up  his  Ainsworth  and  found  that  catella 
means  "a  little  puppy."  There  was  nothing  for  it,  however,  but  obedience, 
so  that  he  had  to  give  currency  to  the  remarkable  principle  of  law,  that  "a 
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If  you  want  to  know  the  English  law  of  book-debts,  you  have 
to  look  for  it  under  the  head  of  Assumpsit  in  a  treatise  on  Nisi 
Prius ;  while  a  lawyer  of  Scotland  would  unblushingly  use  the  word 
Itself,  and  put  it  in  his  index.  So,  too,  our  bailments  are  merely 
spoken  of  as  bills,  notes,  or  whatever  a  merchant  might  call  them. 
Our  garnishee  is  merely  a  common  debtor.  Baron  and  feme  we  call 
husband  and  wife,  and  coverture  we  term  marriage. 

Still,  for  the  honor  of  our  country,  it  is  possible  to  find  a  few 
technicalities  which  would  do  no  discredit  to  our  neighbors.  Where 
one  of  them  would  bring  a  habeas  corpus — z  name  felicitously  ex- 
pressive, according  to  the  English  method  of  civil  liberty — an  in- 
habitant of  the  North,  in  the  same  unfortunate  position,  would  take 
to  running  his  letters.  We  have  no  turbary,  or  any  other  easement, 
but  to  compensate  us  we  have  thirlage,  outsucken  multures,  insucken 
multures,  and  dry  multures;  as  also  we  have  a  sowmen  and  row- 
men,  as  any  one  who  has  been  so  fortunate  as  to  hear  Mr.  Outram's 
pathetic  lyric  on  that  interesting  servitude,  will  remember  in  con- 
junction with  pleasing  associations.  To  do  the  duty  of  a  Duces 
Tecum  we  have  a  diligence  against  havers.  We  have  no  capias  ad 
faciendum  (abbreviated  cap  ad  fac),  nor  have  we  the  fieri  facias, 
familiarly  termed  fi  fa,  but  we  have  perhaps  as  good  in  the  in  medi- 
tatione  fugae  warrant,  familiarly  abbreviated  into  fugie,  as  poor 
Peter  Peebles"  termed  it,  when  he  burst  in  upon  the  party  assembled 
at  Justice  Foxley's  exclaiming,  "Is't  here  they  sell  the  fugie  war- 
rants ?"^^ 

I  am  not  sure  but,  in  "the  very  mighty  heart  of  all  legal  formality 
and  technicality — the  Statutes  at  Large — some  funny  things  might 
be  found.    The  best  that  now  occurs  to  the  memory  is  not  to  be 

genuine  little  whelp  can  not  be  left  in  legacy."  He  also  translated  *'messis 
sequitur  sementem"  with  a  fine  simplicity,  into  "the  harvest  follows  the 
seed-time;"  and  "actor  sequitur  forum  rei"  he  made  "the  agent  must  be  in 
court  when  the  case  is  going  on."  Copies  of  the  book  containing  these 
gems  are  exceedingly  rare,  some  malicious  person  having  put  the  author  up 
to  their  absurdity. 

9.  [In  Sir  Walter  Scott's  "Redgauntlet/'— Eo.l 

10.  There  are  two  old  methods  of  paying  rent  in  Scotland — Kane  and 
Carriages;  the  one  being  rent  in  kind  from  the  farmyard,  the  other  being 
an  obligation  to  furnish  the  landlord  with  a  certain  amount  of  carriage,  or 
rather  cartage.  In  one  of  the  vexed  cases  of  domicile,  which  had  found  its 
way  into  the  House  of  Lords,  a  Scotch  lawyer  argued  that  a  landed  gen- 
tleman had  shown  his  determination  to  abandon  his  residence  in  Scotland 
by  having  given  up  his  "kane  and  carriages."  It  is  said  that  the  argument 
went  further  than  he  expected — ^the  English  lawyers  admitting  that  it  was 
indeed  very  strong  evidence  of  an  intended  change  of  domicile  when  the 
laird  not  only  ceased  to  keep  a  carriage,  but  actually  divested  himself  of  his 
walking-cane. 
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brought  to  book,  and  must  be  given  as  a  tradition  of  the  time  when 
George  III  was  king. 

Its  tenor  is,  that  a  bill  which  proposed,  as  the  punishment  of 
an  oflFense,  to  levy  a  certain  pecuniary  penalty,  one  half  thereof 
to  go  to  his  Majesty  and  the  other  half  to  the  informer,  was  altered 
in  committee,  in  so  far  that,  when  it  appeared  in  the  form  of  an 
act  the  punishment  was  changed  to  whipping  and  imprisonment, 
the  destination  being  unaltered. 

It  is  wonderful  that  such  mistakes  are  not  of  frequent  occur- 
rence when  one  remembers  the  hot  hasty  work  often  done  by  com- 
mittees, and  the  complex  entanglements  of  sentences  on  which  they 
have  to  work.  Bentham  was  at  the  trouble  of  counting  the  words 
in  one  sentence  of  an  Act  of  Parliament,  and  found  that,  beginning 
with  "Whereas"  and  ending  with  the  word  "repealed,"  it  was  pre- 
cisely the  length  of  an  ordinary  three  volume  novel.  To  offer  the 
reader  that  sentence  on  the  present  occasion  would  be  rather  a 
heavy  jest,  and  as  little  reasonable  as  the  revenge  oflFered  to  a  village 
schoolmaster  who,  having  complained  that  the  whole  of  his  little 
treatise  on  the  Differential  Calculus  was  printed  bodily  in  one  of 
the  earlier  editions  of  the  Encyclopaedia  Britannica  (not  so  profit- 
able as  the  later),  was  told  that  he  was  welcome,  in  his  turn,  to  in- 
corporate the  Encyclopaedia  Britannica  in  the  next  edition  of  his 
little  treatise. 

In  the  supposition,  however,  that  there  are  few  readers  who, 
like  Lord  King,  can  boast  of  having  read  the  Statutes  at  Large 
through,  I  venture  to  give  a  title  of  an  Act — b,  title  only,  remember, 
of  one  of  the  bundle  of  acts  passed  in  one  session — as  an  instance 
of  the  comprehensiveness  of  English  statute  law,  and  the  lively 
way  in  which  it  skips  from  one  subject  to  another.  It  is  called, — 
"An  act  to  continue  several  laws  for  the  better  regulating  of 
pilots,  for  the  conducting  of  ships  and  vessels  from  Dover,  Deal, 
and  the  isle  of  Thanet,  up  the  River  Thames  and  Medway;  and 
for  the  permitting  rum  or  spirits  of  the  British  sugar  plantations 
to  be  landed  before  the  duties  of  excise  are  paid  thereon;  and  to 
continue  and  amend  an  Act  for  preventing  fraud  in  the  admeasure- 
ment of  coals  within  the  city  and  liberties  of  Westminster,  and 
several  parishes  near  theretmto;  and  to  continue  several  laws  for 
preventing  exactions  of  occupiers  of  locks  and  weirs  upon  the  River 
Thames  westward ;  and  for  ascertaining  the  rates  of  water-carriage 
upon  the  said  river;  and  for  better  regulation  and  government  of 
seamen  in  the  merchant  service;  and  also  to  amend  so  much  of  an 
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Act  made  during  the  reign  of  King  George  I,  as  relates  to  the  better 
preservation  of  salmon  in  the  River  Ribble;  and  to  regulate  fees 
in  trials  and  assizes  at  nisi  prius/'  &c. 

But  this  gets  tiresome,  and  we  are  only  half  way  through  the 
title  after  all.  If  the  reader  wants  the  rest  of  it,  also  the  substantial 
Act  itself,  whereof  it  is  the  title,  let  him  turn  to  the  23d  of  Geo.  II. 
chap.  26. 

No  wonder,  if  he  anticipated  this  sort  of  thing,  that  Bacon 
should  have  commended  "the  excellent  brevity  of  the  old  Scots 
acts."  Here,  for  instance,  is  a  specimen,  an  actual  statute  at  large, 
such  as  they  were  in  those  pigmy  days : — 

''Item,  it  is  statute  that  gif  onie  of  the  King's  lieges  passes 
in  England,  and  resides  and  remains  there  against  the  King's  will, 
he  shall  be  halden  as  Traiter  to  the  King." 

Here  is  another,  very  comprehensive,  and  worth  a  little  library 
of  modem  statute-books,  if  it  was  duly  enforced: — 

"Item,  it  is  statute  and  ordained,  that  all  our  Sovereign  lord's 
lieges  being  under  his  obeisance,  and  especially  the  Isles,  be  ruled 
by  our  Sovereign  lord's  own  laws,  and  the  common  laws  of  the 
realm,  and  none  other  laws." 

The  Irish  statute-book  opens  characteristically  with  "An  Act 
that  the  King's  officers  may  travel  by  sea  from  one  place  to  another 
within  the  land  of  Ireland."  And  further  on  we  have  a  whole  series 
of  acts,  with  a  conjunction  of  epithets  in  their  titles  which,  at  the 
present  day,  sounds  rather  startling,  "for  the  better  suppressing 
Tories,  Robbers,  and  Rapparees,  and  for  preventing  robberies,  bur- 
glaries, and  other  heinous  crimes."  The  classes  so  associated  having 
an  tmreasonable  dislike  of  being  killed,  difficulties  are  thus  put  in 
the  way  of  those  beneficially  employed  in  killing  them,  insomuch 
that  they,  "upon  the  killing  of  any  one  of  their  number,  are  there- 
by so  alarmed  and  put  upon  their  keeping,  that  it  hath  been  found 
impracticable  for  such  person  or  persons,  to  discover  and  apprehend, 
or  kill  any  more  of  them,  whereby  they  are  discouraged  from  dis- 
covering and  apprehending  or  killing,"  and  so  forth.  There  is  a 
strange  and  melancholy  historical  interest  in  these  motley  enact- 
ments, since  they  almost  verbatim  repeat  the  legislation  about  the 
Highland  clans  passed  a  century  earlier  by  the  Lowland  Parlia- 
ment of  Scotland. 

To  one  shelf  of  the  law  library,  however,  an  interest  attaches 
which  few  are  ready  to  deny — that  devoted  to  the  literature  of 
Criminal  Trials.    It  will  go  hard  indeed,  if,  besides  the  reports  of 
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mere  technicalities,  there  be  not  here  some  glimpses  of  the  sad 
romances  which  lie  at  their  heart ;  and  at  all  events,  when  the  page 
passes  a  very  slight  degree  beyond  the  strictly  professional,  the 
technicalities  will  be  found  mingled  with  abundant  narrative.  The 
State  Trials,  for  instance — surely  a  lawyer's  book — contains  the 
materials  of  a  thousand  romances;  nor  are  all  these  attached  to 
political  offenses ;  as,  fortunately,  the  book  is  better  than  its  name, 
and  makes  a  virtuous  effort  to  embrace  all  the  remarkable  trials 
coming  within  the  long  period  covered  by  the  collection.  Some 
assistance  may  be  got,  at  the  same  time,  from  minor  luminaries, 
such  as  the  Newgate  Calendar — ^not  to  be  commended,  certainly, 
for  its  literary  merits,  but  full  of  matters  strange  and  horrible, 
which,  like  the  gloomy  forest  of  the  Castle  of  Indolence,  "send  forth 
a  sleepy  horror  through  the  blood." 

There,  are  many  other  books  ■  where  records  of  remarkable 
crimes  are  mixed  up  with  much  rubbish,  as  The  Terrific  Register, 
God's  Revenge  against  Murder,  a  little  French  Book  called  Histoire 
Generale  des  Larrons  (1623),  and  if  the  inquirer's  taste  turn  to- 
wards maritime  crimes,  the  History  of  the  Bucaniers,  by  Esquemel- 
ing.  A  little  work  in  four  volumes,  called  The  Criminal  Recorder, 
by  a  student  in  the  Inner  Temple,  can  be  recommended  as  a  sort  of 
encyclopaedia  of  this  kind  of  literature.  It  professes — and  is  not 
far  from  accomplishing  the  profession — to  give  biographical  sketches 
of  notorious  public  characters,  including  "murderers,  traitors,  pirates, 
mutineers,  incendiaries,  defrauders,  rioters,  sharpers,  highwaymen, 
footpads,  pickpockets,  swindlers,  housebreakers,  coiners,  receivers, 
extortioners,  and  other  noted  persons  who  have  suffered  the  sen- 
tence of  the  law  for  criminal  offences."  By  far  the  most  luxurious 
book  of  this  kind,  however,  in  the  English  language,  is  Captain 
Johnston's  Lives  of  Highwaymen  and  Pirates.  It  is  rare  to  find 
it  now  complete.  The  old  folio  editions  have  been  often  mutilated 
by  over  use:  the  many  later  editions  in  octavo  are  mutilated  by 
design  of  their  editors ;  and,  for  conveying  any  idea  of  the  rough 
truthful  descriptiveness  of  a  book  compiled  in  the  palmy  days  of 
highway  robbery,  they  are  worthless. 

All  our  literature  of  that  nature  must,  however,  yield  to  the 
French  Causes  Cel^bres,  a  term  rendered  so  significant  by  the  value 
and  interest  of  the  book  it  names,  as  to  have  been  borrowed  by 
writers  in  this  country  to  render  their  works  attractive.  It  must 
be  noted  as  a  reason  for  the  success  of  this  work,  and  also  of  the 
German   collection   by   Feuerbach,   that   the   despotic   Continental 
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method  of  procedure  by  secret  inquiry  affords  mudi  better  material 
for  narrative  than  ours  by  open  trial.  We  make,  no  doubt,  a  great 
drama  of  criminal  trial.  Everything  is  brought  on  the  stage  at 
once,  and  cleared  off  before  an  audience  excited  so  as  no  player  ever 
could  excite;  but  it  loses  in  reading;  while  the  G>ntinental  inquiry 
with  its  slow  secret  development  of  the  plot,  makes  the  better  novel 
for  the  fireside. 

There  is  a  method  by  which,  among  ourselves,  the  trial  can  be 
imbedded  in  a  narrative  which  may  carry  down  to  later  generations 
a  condensed  reflection  of  that  protracted  expectation  and  excite- 
ment which  disturb  society  during  the  investigations  and  trials 
occasioned  by  any  great  crime.  This  is  by  "illustrating"  the  trial, 
through  a  process  resembling  that  which  has  been  already  supposed 
to  have  been  applied  to  one  of  Watt's  hymns.  In  this  instance 
there  will  be  all  the  newspaper  scraps — all  the  hawker's  broadsides — 
the  portraits  of  the  criminal,  of  the  chief  witnesses,  the  judges,  the 
counsel,  and  various  other  persons — everything  in  literature  or  art 
that  bears  on  the  great  question. 

He  who  inherits,  or  has  been  able  to  procure  a  cdlection  of 
such  illustrated  trials,  a  century  or  so  old,  is  deemed  fortunate 
among  collectors,  for  he  can  at  any  time  raise  up  for  himself  the 
spectre,  as  it  were,  of  'the  great  mystery  and  exposure  that  for 
weeks  was  the  absorbing  topic  of  attraction  to  millions.  The  cur- 
tains are  down,  the  fire  bums  bright — the  cat  purrs  on  the  rug; 
Atticus,  soused  in  his  easy  chair,  can  not  be  at  the  trouble  of  going 
to  see  Macbeth  or  Othello — ^he  will  sup  full  of  horrors  from  his  own 
stores.  Accordingly  he  takes  down  an  unseemly  volume,  character- 
ized by  a  flabby  obesity  by  reason  of  the  unequal  size  of  the  papers 
contained  in  it,  all  being  bound  to  the  back,  while  the  largest  only 
reach  the  margin.  The  first  thing  at  opening  is  the  dingy  pea- 
green-looking  paragraph  from  the-  provincial  newspaper,  describing 
how  the  reapers,  going  to  their  work  at  dawn,  saw  the  clay  beaten 
with  the  marks  of  struggle,  and  following  the  dictates  of  curiosity, 
saw  a  bloody  rag  sticking  on  a  tree,  the  leaves  also  streaked  with 
red,  and,  lastly,  the  instrument  of  violence  hidden  in  the  moss, 
next  comes  from  another  source  the  lamentations  for  a  young 
woman  who  had  left  her  home — ^then  the  excitement  of  putting 
that  and  that  together — the  search,  and  the  discovery  of  the  body. 
The  next  paragraph  turns  suspense  into  exulting  wrath:  the 
perpetrator  has  been  found  with  his  bloody  shirt  on — a  scowling, 
murderous  villain  as  ever  was  seen — an  eminent  poacher,  and  fit 
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for  anything.  But  the  next  paragraph  turns  the  tables.  The 
rufEan  had  his  own  secrets  of  what  he  had  been  about  that  night, 
and  at  last  makes  a  clean  breast.  It  would  have  been  a  bad 
business  for  him  at  any  other  time,  but  now  he  is  a  revealing  angel, 
for  he  noted  this  and  that  in  the  course  of  his  own  little  game,  and 
gives  justice  the  thread  which  leads  to  a  wonderful  romance, 
and  brings  home  desperate  crime  to  that  quarter  where,  from 
rank,  education,  and  profession,  it  was  least  likely  to  be  found. 
Then  comes  the  trial  and  execution;  and  so,  at  a  sitting,  has 
been  swallowed  all  that  excitement  which,  at  some  time  long  ago, 
chained  up  the  public  in  protracted  suspense  for  weeks. 
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EDITORIAL  NOTES 

REQUIRING  PROPER  PROOF  THAT  APPLICANTS  FOR 
ADMISSION  TO  THE  BAR  HAVE  HAD  THE 
REQUIRED  PRELIMINARY  EDUCATION 
For   several   years    the    Illinois    State    Bar    Association    has 
adopted  reports  of  its  committee  on  legal  education  urging  upon 
the  Bar  Examiners  and  the  Supreme  Court  of  Illinois  the  im- 
portance of  ascertaining  in  a  thoroughly  trustworthy  way  that  each 
applicant  for  admission  to  the  bar  has  had  the  proper  preliminary 
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education,  but  the  State  Bar  Association's  action  has  as  yet  had 
no  result.  The  importance  of  the  preliminary  education  require- 
ment is  demonstrated  in  two  of  the  latest  judicial  pronouncements 
in  other  states  on  the  subject,  namely  in  In  re  Bergeron,  220  Mass. 
472,  107  N.  E.  1007,  and  In  re  K„  88  N.  J.  Law  157,  98  Atl.  668. 
As  was  said  in  the  New  Jersey  case : 

"A  candidate  for  the  bar  is  not  deemed  qualified  to  begin  his 
legal  studies  of  three  years  unless  and  until  he  is  shown  to  have  a 
satisfactory  education  as  a  foundation  for  them.  Otherwise  the 
seeds  of  legal  learning  are  sown  on  a  barren  soil."  (88  N.  J.  Law 
at  p.  158,  98  Atl.  at  p.  669). 

That  this  is  so  the  Supreme  Court  of  Illinois  has  acknowledged 
by  framing  its  rules  for  admission  to  the  bar  to  provide  that 

"Every  applicant,  except  those  who  apply  for  admission  by 
virtue  of  admission  in  another  state  or  foreign  country,  shall  pre- 
sent to  the  Board  of  Law  Examiners  satisfactory  proof,  in  writing, 
by  examination  or  otherwise,  as  the  board  may  direct,  that  he  has 
had  a  preliminary  general  education  acquired  prior  io  beginning  the 
study  of  law,  equivalent  to  that  of  a  graduate  of  a  four-year  course 
high  school  in  this  state,"  etc. 

The  Supreme  Court  and  its  Board  of  Law  Examiners  should 
not  hesitate  longer  to  take  the  needed  step  of  requiring  the  right 
kind  of  evidence  that  its  rule  is  being  complied  with,  especially 
when  that  evidence  can  be  compelled  without  subjecting  the  ap- 
plicants for  admission  to  any  burden  of  which  they  can  reasonably 
complain.  The  suggestion  of  the  committee  on  legal  education, 
endorsed  by  the  Illinois  State  Bar  Association,  is  that  the  Supreme 
Court  and  its  Board  of  Bar  Examiners  should  receive  as  proof  of 
the  preliminary  general  education  of  applicants  for  admission  to 
the  bar  only  such  certificates  as  are  accepted  or  issued  by  the 
University  of  Illinois.  That  would  mean  that  no  individual  certifi- 
cate of  a  school  principal  or  school  superintendent  would  be  ac- 
cepted as  such  proof.  It  would  also  mean  that  no  school  certificate 
would  be  accepted  unless  the  school  was  on  the  liberal  list  of 
accredited  high  schools  of  the  University  of  Illinois.  It  would 
further  mean  that  applicants  who  obtained  their  preliminary  educa- 
tion at  a  high  school  not  on  that  accredited  list,  or  obtained  it  in 
irregular  ways,  would  have  to  pass  examinations  set  by  the  State 
University.  Such  examinations  could  be  furnished  at  appropriate 
times  and  places,  however,  and  at  a  nominal  fee,  so  that  no  real 
burden  would  be  thrown  on  applicants.  The  proposed  system 
would  make  it  absolutely  certain  that  applicants  who  did  not  have 
the  prescribed  minimum  of  preliminary  education  would  not  take 
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the  bar  examinations.  Such  a  consummation  is  greatly  to  be  de- 
sired. The  best  evidence  that  applicants  have  had  the  requisite 
preliminary  education  should  be  exacted. 

G.  P.  C,  Jr. 

NATIONAL    CONFERENCE    OF    COMMISSIONERS    ON 
UNIFORM  STATE  LAWS 

The  report  of  the  twenty-sixth  annual  meeting  of  the  National 
Conference  of  Commissioners  on  Uniform  State  Laws,  held  in  Chi- 
cago, August  23-29,  1916,  has  come  from  the  press  but  recently. 

Its  contents  are  interesting  as  showing  the  careful  organiza- 
tion of  this  important  body  and  its  methods  of  work. 

The  exhaustive  study  of  uniform  state  laws  and  the  history  of 
the  National  Conference  of  Commissioners  by  Nathan  William 
MacChesn^,  Esq.,  president  of  the  Illinois  Commission  on  Uniform 
State  Laws,  which  he  made  the  subject  of  his  annual  address  as 
president  of  the  Illinois  State  Bar  Association  on  June  1, 1916,  makes 
any  extended  reference  to  the  origin,  growth  and  development  of 
the  movement  to  bring  about  uniformity  of  legislation  among  the 
various  states  of  the  union  unnecessary.  Sufike  it  here  to  say  that 
the  roll  of  membership  for  the  year  1916,  shows  that  the  states, 
territories  and  possessions  under  the  flag  of  the  United  States  to 
the  number  of  fifty-three  are  represented  by  commissioners,  usually 
three  in  numfber.  They  have  perfected  an  organization  well  adapted 
for  special  study  and  practical  work.  The  dicers  consisting  of  a 
president,  vice-president,  secretary  and  treasurer,  together  with  five 
members  appointed  by  the  president,  form  a  standing  executive 
committee.  Twenty-one  special  committees  on  subjects  appropriate 
for  the  Conference,  are  also  at  work. 

The  time  of  the  Conference  during  the  session  of  1916  was  in 
the  main  devoted  to  the  consideration  of  a  Uniform  Land  Registra- 
tion Act,  a  Limited  Partnership  Act,  an  Act  for  Extradition  for 
Persons  of  Unsound  Mind,  a  Fraudulent  Conveyances  Act,  and 
a  Conditional  Sales  Act.  Of  these  the  first  three  were  completed 
and  commended  to  the  various  legislatures  for  adoption.  It  will 
be  of  interest  to  consider  their  provisions. 

Uniform  Land  Registration  Act.  This  act  was  drafted  origin- 
ally by  Eugene  C  Massie,  Esq.,  one  of  the  commissioners  from 
Virginia.  Mr.  Massie  gave  some  years  of  patient  study  and  research 
in  preparation  of  this  work,  making  a  careful  examination  of  the 
systems  based  upon  the  Torrens  Act,  now  in  operation  in  Massa- 
chusetts, Illinois,  and  elsewhere.    The  act  as  drafted,  with  various 
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amendments  and  changes,  was  approved  by  the  G>nference  held 
at  Salt  Lake  City,  1915.  Power  was  given  the  committee,  how- 
ever, to  make  verbal  changes  without  affecting  the  substance.  Such 
changes  having  been  made  were  reported  to  the  Conference  and 
ratified.  The  act  provides  that  such  courts  as  may  foe  designated 
by  the  state  shall  be  constituted  Courts  of  Land  Registration  with 
exclusive  jurisdiction,  subject  to  right  of  appeal  of  all  proceedings 
for  the  registration  of  titles  to  lands  and  of  all  proceedings  affect- 
ing such  titles.  All  trials  shall  be  before  the  court,  excepting  that 
on  motion  of  any  person  interested,  an  issue  shall  be  framed  to  be 
tried  by  jury.  All  proceedings  are  in  rem  against  the  land  and 
registered  transactions  operate  directly  upon  the  land  and  vest  and 
establish  title  thereto.  The  court  is  gfiven  power  to  make  general 
rules  of  practice  procedure,  and  appeals  are  provided  for.  The 
clerks  of  the  courts  are  made  registrars  of  title.  These  officers 
are  authorized  to  issue  process  and  to  enter  the  decrees  of  the 
court  touching  lands  in  their  respective  counties  or  cities ;  to  issue 
certificates  of  title;  to  make  entries  and  perform  all  acts  of  regis- 
tration; to  keep  accounts  and  generally  to  perform  such  acts  as 
the  court  may  prescribe  to  them.  The  court  shall  appoint  one  or 
more  attomeys-at-law  as  examiners  of  title,  or  on  motion  appoint 
special  examiners.  The  duties  of  the  examiners  are  to  search  the 
records  and  investigate  the  facts  stated  in  the  petition  or  otherwise 
brought  to  their  notice  in  any  case  referred  to  them.  They  have 
the  powers  of  Commissioners  in  Chancery  and  may  hear  the  parties 
and  receive  evidence.  They  report  to  the  court  a  certificate  of  their 
examination  of  title  and  findings  of  fact. 

In  order  to  obtain  registration  the  person  claiming  title  to  own 
or  to  have  the  power  of  appointing  or  of  disposing  of  an  estate  in 
fee  simple  in  any  land,  whether  subject  to  liens  or  not,  must  begin 
his  suit  by  a  petition  to  the  court.  Persons  under  disability  may 
sue  and  defend  as  in  other  courts,  but  the  person  on  whose  behalf 
the  petition  is  made  must  always  be  named  as  petitioner,  and  a  non- 
resident petitioner  must  appoint  a  resident  agent  upon  whom  pro- 
cess and  notice  may  be  served.  The  general  rules  of  chancery  in 
equitable  actions  are  provided  for.  The  petition,  which  must  be 
sworn  to,  must  set  forth  a  full  description  of  the  land  and  imiprove- 
ments  thereon,  and  valuation  for  taxation;  when,  and  how,  and 
from  whom  it  was  acquired;  whether  or  not  it  is  occupied;  an 
enumeration  of  all  known  liens,  interests,  and  claims;  and  the  full 
names  and  addresses,  if  known,  of  all  persons  who  may  be  inter- 
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ested  by  marriage  or  otherwise,  including  adjoining  owners  and 
occupants.  The  petition,  after  filing,  is  forthwith  docketed  and 
recorded  for  notice  of  lis  pendens.  All  other  pleadings  and  papers 
are  docketed  and  numbered.  Upon  the  filing  of  a  petition  it  is 
to  be  referred  to  one  of  the  examiners  of  title,  whose  report  diall 
include  an  abstract  of  title  of  the  land;  full  extracts  from  the 
records  to  enable  the  court  to  decide  the  questions  invcJved;  the 
names  and  addresses  of  all  persons  interested  in  the  land  so  far 
as  ascertained,  as  well  as  adjoining  owners  and  occupants,  show- 
ing their  separate  interests,  and  indicating  upon  whom  and  in  what 
manner  process  should  be  served  or  notice  given  in  accordance  with 
the  provisions  of  the  act.  Upon  the  filing  of  the  report  of  the 
examiner  of  titles,  the  court  shall  cause  notice  thereof  to  all  per- 
sons shown  therein  to  be  entitled  and  "to  all  whom  it  may  concern" 
to  be  published  and  posted  in  the  county  or  city  where  the  land 
lies.  Notice  by  registered  mail  shall  be  sent  to  every  person  inter- 
ested and  named  in  the  petition,  or  in  the  report  of  the  examiners 
of  titles,  whose  address  is  given  or  known,  and  an  attested  copy 
of  the  order  shall  be  posted  on  the  land.  It  is  the  duty  of  the 
sheriff  to  ascertain  the  names  and  addresses  of  persons  actually 
occupying  the  land  under  any  claim  of  title.  If  the  petition  involves 
the  termination  of  any  public  rights  or  interests,  notice  must  be 
gfiven  to  the  proper  attorney  for  the  state,  city  or  county,  and  in 
addition  the  court  may  cause  other  notice  in  such  manner  as  it 
may  deem  proper.  Personal  certificates  of  process,  as  is  required 
in  equitable  actions,  shall  be  made  upon  a  resident  of  the  state, 
unless  that  certificate  be  waived  by  appearance  or  otherwise. 
Notice  served  in  accordance  witti  the  provisions  of  the  act  is  final 
and  conclusive. 

Provisions  are  made  for  certificates  showing  execution  of 
order  of  publication,  time  for  hearing;  and  the  appointment  of 
guardians  ad  litem.  Any  one  having  any  interest  in  or  claim 
against  the  land,  whether  named  in  the  petition  and  in  the  order  of 
publication  or  not,  may  appear  and  file  an  answer  at  any  time  before 
final  decree. 

After  the  report  of  the  examiner  of  titles  is  filed,  the  court  may 
proceed  to  take  proper  action.  At  any  time  before  final  decree  the 
court  may  require  land  to  be  surveyed  and  the  plat  filed  among 
the  papers  of  the  suit. 

Provision  is  also  made  for  amendments  to  the  pleadings  and 
for  payment  of  taxes.    The  court  may,  after  final  hearing,  enter  a 
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decree  of  registration  which  will  have  the  effect  of  binding  the 
land  and  quieting  the  title  thereto.  When  title  has  been  duly 
registered,  it  constitutes  an  origfinal  certificate.  Subsequent  cer- 
tificates covering  the  same  land  shall  be  in  like  form.  Provision  is 
made  for  registration  of  titles  and  the  issue  of  certificates.  Cer- 
tificates of  title  are  conclusive  evidence  of  all  matters  contained 
therein,  except  as  otherwise  provided. 

Whenever  the  whole  of  any  registered  estate  is  transferred, 
the  transaction  shall  be  duly  noted  and  registered.  The  certificate 
of  title  and  any  duplicate  certificate  shall  be  cancelled  by  the  regfis- 
trar,  and  a  new  certificate  and  duplicates  issued  as  the  case  may 
require.  If  only  a  portion  of  the  estate  is  transferred,  or  it  be 
encumbered  or  leased  for  more  tfian  one  year,  the  transaction  shall 
be  noted  and  registered  and  new  certificates  issued.  All  registered 
encumbrances  shall  be  noted  upon  the  outstanding  certificate  until 
they  have  been  released  or  terminated.  In  voluntary  transactions 
the  duplicate  certificate  of  title  must  be  presented  with  the  instru- 
ment filed  for  registration,  and  registry  shall  be  made  upon  proof 
of  payment  of  all  delinquent  taxes. 

In  involuntary  transactions  a  certificate  properly  made  out, 
or  a  certified  copy  of  the  order  of  any  court  of  competent  juris- 
diction shall  be  authority  for  registry  of  the  transaction  under  direc- 
tion of  the  court.  Instruments  dealing  with  equitable  interests  in 
land  may  be  regfistered.  When  duplicate  certificates  do  not  accom- 
pany writings  for  registration,  the  registrar  is  authorized  to  request 
production  thereof,  which  may  be  enforced  by  process  of  court. 

Registered  lands,  upon  the  death  of  the  owner,  go  to  his  per- 
sonal representative  as  personal  estate,  but  the  course  of  ultimate 
descent  under  the  statutes  and  the  right  of  dower  and  courtesy, 
when  duly  registered,  are  not  affected,  nor  the  order  in  which 
real  and  personal  assets  are  applicable  in  the  payment  of  expenses, 
deaths  or  legacies,  nor  the  liability  of  real  estate  to  be  charged  with 
the  payment  of  debts  and  legacies.  Such  real  estate  shall  be  held 
by  the  personal  representative  of  the  deceased  owner  as  trustee  of 
those  beneficiaries  entitled  thereto. 

Registration  is  made  of  delinquent  taxes  and  levies,  and  of  sales 
for  such  liens,  as  well  as  of  redemption.  When  sales  for  taxes  are 
held  the  proceeds  of  the  sale  are  to  be  distributed  as  specified.  The 
title  of  a  tenant  for  life  or  in  reversion  shall  not  be  divested  by  a 
sale  for  non-payment  of  taxes  by  a  life  tenant. 

Any  registered  owner  or  other  person  having  a  claim  arising 
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from  causes  other  than  fraud  or  forgery,  may  petition  the  court  for 
relief  within  ninety  days  after  the  cause  of  complaint  has  arisen. 

When  a  duplicate  certificate  of  title  is  lost  or  destroyed,  the 
owner  may  petition  the  court  for  the  issuance  of,  a  new  one. 

Every  transaction  which,  if  recorded,  would  affect  unregfistered 
land,  shall,  if  duly  registered,  be  notice  to  all  parties  from  the  time 
of  such  registration. 

Every  registered  owner  shall  hold  his  land  free  from  any 
adverse  claims  except  liens  arising  under  the  laws  of  the  United 
States,  not  required  to  be  recorded  under  state  law,  taxes  not 
delinquent,  any  lease  for  a  term  not  exceeding  one  year  under 
which  the  land  is  actually  occupied.  Cases  of  fraud  and  forgery 
are  excepted.  Such  registry  may  be  set  aside  by  the  court,  but  the 
rights  of  an  innocent  intervening  registered  encumbrancer  or  pur- 
chaser for  value  shall  not  be  affected  thereby.  A  decree  of  regis- 
tration shall  be  construed  as  an  agreement  running  with  the  land. 
No  right  in  derogation  of  the  registered  owner  can  be  acquired  by 
prescription  or  adverse  possession.  An  assurance  fund  arises  from 
the  payment  of  one-tenth  of  one  per  cent  of  the  assessed  value  of 
all  registered  land.  Any  person  who  had  no  actual  notice  of  regis- 
tration and  is  without  other  remedy  may  bring  action  against  this 
fund  within  two  years  after  his  right  of  action  has  accrued. 

The  act  shall  not  apply  to  land  until  it  be  so  determined  by  an 
election  of  the  city  or  county  where  it  is  intended  to  operate. 

This  act  has  been  adopted  in  Virginia. 

Act  io  Provide  for  the  Extradition  of  Persons  of  Unsound 
Mind  and  to  Make  Uniform  the  Laavs  of  the  States  which  Enact 
the  Same,  This  act  was  drafted  by  George  Whitelock,  a  commis- 
sioner for  Maryland.  It  was  under  consideration  at  two  annual 
sessions  of  the  Conference.  It  provides  that  when  a  person  alleged 
to  be  of  unsound  mind  has  fled  from  any  state  where  he  was  under 
detention  by  law  in  a  hospital,  asylum,  or  other  institution  for  the 
insane,  or  has  been  legally  adjudged  insane,  or  .was  subject  to  de- 
tention in  that  state,  being  then  his  legal  domicile,  is  found  in  this 
state,  he  shall  be  delivered  up  on  demand  of  the  executive  authority 
of  the  state  from  which  he  fled,  upon  the  observance  of  certain  care- 
fully specified  rules  of  procedure.  As  yet  no  state  has  adopted  this 
act,  but  certain  glaring  instances  have  indicated  very  strongly  the 
need  of  it.  This  act  has  been  introduced  by  bill  in  the  Illinois  Gen- 
eral Assembly. 

Uniform  Limited  Partnership  Act,  This  act  was  drafted  by 
William  Draper  Lewis  of  Philadelphia.    In  a  preliminary  note  he 
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says  that  the  first  Limited  Partnership  Act  was  adopted  in  New 
York  in  1822.  Most  of  the  states  which  have  such  acts  have 
followed  the  New  York  act  with  little  material  alteration.  These 
statutes  were  adopted  and  to  a  considerable  degree  interpreted  by 
the  courts  in  that  period,  when  it  was  generally  held  that  any  inter- 
est in  business  should  make  the  person  holding  the  interest  liable 
for  its  obligations.  As  a  result  the  courts  usually  assume  in  the 
interpretation  of  these  statutes  two  principles  as  fundamental : 

"First.  That  a  limited  (or  as  he  is  also  called  a  special)  part- 
ner is  a  partner  in  all  respects  like  any  other  partner,  except,  that 
to  obtain  the  privilege  of  a  limitation  on  his  liability,  he  has  con- 
formed to  the  statutory  requirements  in  respect  to  filing  a  certificate 
and  refraining  from  participation  in  the  conduct  of  the  business. 

"Second.  The  limited  partner,  on  any  failure  to  follow  the 
requirements  in  regard  to  the  certificate  or  any  participation  in  the 
conduct  of  his  business,  loses  his  privilege  of  limited  liability  and 
becomes,  so  far  as  those  dealing  with  the  business  are  concerned,  in 
all  respects  a  partner. 

"The  fact  that  one  may  now  lend  money  to  a  partnership  and 
take  a  share  in  the  profits  in  lieu  of  interest  without  running  serious 
danger  of  becoming  bound  by  partnership  obligations,  has  to  a  very 
great  extent  deprived  the  existing  statutory  provisions  for  limited 
partners  of  any  practical  usefulness.  Indeed,  apparently  their  use 
is  largely  confined  to  associations  in  which  those  who  conduct  the 
business  have  not  more  than  one  limited  partner." 

The  draff  was  made  by  Dr.  Lewis  on  the  assumption  that  pub- 
lic policy  does  not  require  that  one  who  contributes  to  a  business 
and  receives  compensation  for  his  capital  by  way  of  interest  in 
the  profits  and  exercises  to  some  extent  control  of  the  business, 
should  be  bound  for  the  obligations  of  the  business ;  and  that  while 
those  in  business  remain  unlimitedly  liable  for  business  contracts, 
they  should  have  the  right  to  associate  others  who  contribute  capital 
and  acquire  rights  of  ownership  in  the  business,  provided  such 
associates  do  not  compete  with  creditors  in  the  distribution  of  part- 
nership assets. 

The  title  of  the  act  as  first  drafted  was  an  Act  Relating  to 
Partnerships  with  Contributing  Members,  because  the  person  who 
contributes  the  capital  is  not  in  any  sense  a  partner,  but  rather  a 
member  of  the  association.  After  much  debate,  however,  the 
Conference  concluded  to  change  the  title  and  retain  the  accepted 
term  for  such  contributors,  although  it  is  not  in  itself  strictly  cor- 
rect. 

The  greatest  objection  to  existing  limited  partnership  acts  is 
the  strict  requirements  of  compliance  with  the  technical  letter  of 
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the  statute  tinder  penalty  of  unlimited  liability.  In  the  present  act 
it  is  expressly  provided  that  the  association  is  formed  when  there 
has  been  substantial  compliance,  in  good  faith,  with  its  requirements. 
While  failure  to  comply  with  the  requirements  for  a  certificate  may 
result  in  the  non-formation  of  the  association,  it  does  not  make 
the  contributor  a  partner,  provided  he  renoimces  his  interest  in  the 
profits  of  the  business  on  ascertaining  the  mistake. 

A  limited  partner  may  become  a  partner  and  yet  may  retain  his 
rights  as  a  limited  partner.  Such  a  person  has  in  respect  to  his 
contribution  the  same  rights  as  if  he  were  not  a  general  partner. 

The  limited  partner  may  loan  money  or  have  other  business 
transactions  with  the  partnership ;  but  he  cannot  receive  or  hold  as 
collateral  security  any  partnership  property,  or  any  payment,  con- 
veyance, or  release  from  liability,  if  at  the  time  the  assets  of  the 
partnership  are  not  sufficient  to  discharge  the  partnership  liabili- 
ties to  persons  not  claiming  as  general  or  limited  partners. 

The  substitution,  withdrawal,  or  addition  of  new  limited  part- 
ners does  not  necessarily  dissolve  the  association.  No  limited 
partner  can  withdraw  his  contribution  till  all  liabilities  to  creditors 
are  paid. 

The  liabilities  of  limited  partners  are  to  the  partnership,  not 
to  creditors;  but  the  general  partners  cannot  waive  liability  in  the 
partnership  to  the  prejudice  of  creditors. 

The  argument  of  Commissioner  MacChesney  on  the  value  of 
names  as  trade  assets  induced  the  committee  in  charge  of  the  act 
to  change  its  first  attitude  as  to  the  use  of  the  name  by  which 
limited  partnerships  should  be  known.  As  now  drawn,  the  sur- 
name of  a  limited  partner  may  not  appear  in  the  partnership  name, 
unless  it  is  also  the  name  of  a  general  partner,  or  prior  to  the  time 
when  the  limited  partner  became  such  the  business  had  been  car- 
ried on  under  a  name  in  which  his  surname  appeared. 

Such  are  the  salient  points  of  the  act  substantially  as  stated  by 
the  draftsman  in  his  introductory  note.  While  it  is  not  necessary 
for  the  states  which  adopt  this  act  to  repeal  existing  limited  liabil- 
ity acts,  the  advantages  presented  by  it  are  thought  to  be  so  marked 
that  existing  limited  partnerships  will  change  their  certificates  to 
conform  to  it,  and  the  other  acts  will  be  repealed  as  unnecessary 
and  likely  to  produce  confusion. 

Act  Relating  to  Fraudulent  Conveyances,  This  act  reached 
its  second  tentative  stage  after  being  considered  section  by  section 
in  the  Conference.  The  draft  has  been  drawn  with  a  view  to  cover 
cases  of  conveyances  in  fraud  of  creditors,  as  applied  to  sole  traders. 
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partnerships,  corporations,  and  other  associations,  whether  such 
associations  are  business  or  non-business  associations.  Dr.  William 
Draper  Lewis,  who  has  done  so  much  valuable  work  for  the  Con- 
ference, has  been  employed  as  draftsman.  He  is  now  engaged  in 
the  preparation  of  a  second  tentative  draft  embodying  the  results 
of  the  criticisms  raised  during  the  debates  in  Conference,  which 
will  be  completed  and  submitted  at  the  next  session  of  the  Con- 
ference. 

Conditional  Sales  Act.  Much  interest  is  centered  in  the  Uni- 
form Conditional  Sales  Act  which  received  in  its  tentative  stage 
the  attention  of  the  Conference  during  several  sessions.  The 
draftsman,  Professor  George  G.  Bogert,  of  the  Cornell  law  faculty, 
presented  a  thoroughly  annotated  form  of  act  with  reference  to  the 
existing  laws  on  the  subject  in  all  of  the  states,  the  Canadian  prov- 
inces, and  England.  The  proposed  act  is  embodied  in  twenty-eight 
sections. 

The  term  "conditional  sale"  as  used  in  the  act  has  been  tenta- 
tively defined  as  meaning  (1)  "any  contract  for  the  sale  of  goods  by 
whkh  possession  is  to  be  delivered  to  the  buyer  prior  to  the  pas- 
sage of  the  property  in  the  goods  to  the  buyer,  and  by  which  the 
property  in  the  goods  is  to  vest  in  the  buyer  at  a  subsequent  time 
upon  the  payment  of  part  or  all  of  the  price,  or  upon  the  perform- 
ance of  any  other  condition  or  the  happening  of  any  contingency ; 
or  (2)  any  contract  for  the  bailment  or  leasing  of  goods  by  which 
the  bailee  or  lessee  contracts  to  pay  as  compensation  a  sum  sub- 
stantially equivalent  to  the  value  of  the  goods,  and  the  bailee  or 
lessee  is  to  become  or  is  to  have  the  option  of  becoming,  or  is 
obligated  to  become,  the  owner  of  such  goods  upon  full  compliance 
with  the  terms  of  the  contract." 

The  act  provides  that  no  conditional  sale  shall  be  valid  against 
subsequent  purchasers,  mortgagees  or  pledgees,  or  against  creditors 
whose  rights  accrue  subsequent  to  such  sale,  unless  the  contract 
be  in  writing  and  be  filed  as  prescribed.  Much  discussion  and  some 
sharp  divisions  of  opinion  arose  in  the  Conference,  and  no  doubt 
reflected  local  views  on  the  subject  of  the  rights  arising  upon 
default  in  pa5rment  or  performance  of  other  conditions  by  the  buyer. 
The  act  provides  that  imder  such  circumstances  the  seller  may 
re-take  possession  whether  the  right  is  expressly  reserved  to  him 
or  not.  This  elementary  right  is  restricted,  however,  by  giving  to 
the  buyer  a  right  of  redemption,  and  requiring  that  the  goods  be 
retained  in  the  filing  district  for  thirty  days  to  allow  for  its  exer- 
cise.    If  the  buyer  does  not  redeem  within  thirty  days,  the  seller 
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shall  sell  the  goods  at  public  auction  in  the  filing  district,  not  more 
than  forty-five  days  after  re-taking,  after  giving  ten  days  notice 
to  the  buyer.  Any  deficiency  after  payment  of  expenses  between 
the  proceeds  of  the  sale  and  the  balance  due  upon  the  purchase 
price  may  be  recovered  from  the  buyer,  or  from  any  one  who  suc- 
ceeds to  his  obligations.  This  is  a  crucial  provision.  It  follows  the 
theory  of  chattel  mort^;ages.    Mr.  Bogert  says : 

**The  result  produced  by  this  section  has  been  reached  in  a 
number  of  cases :  Matteson  v.  Equitable  M.  &  M.  Co,,  143  Cal.  436 ; 
Kinney  v.  Avery  &  Co.,  80  S.  E.  (Ga.)  663;  Christie  v.  Scott.  94 
Pac.  (Kans.)  214;  Dederick  v.  Wolfe,  63  Miss.  500;  McCormick 
Mach.  Co.  V.  Koch,  8  Okla.  374;  Arcue  v.  C.  Aultman  &  Co.,  2 
Willson  (Tex.)  947.  While  an  action  for  the  entire  price  due  has 
often  been  considered  inconsistent  with  a  re-taking  of  the  goods,  a 
re-taking  of  the  goods  ought  not  to  be  considered  as  an  election 
to  trust  to  the  goods  alone  for  the  recovery  of  the  price.  The  re- 
taking constitutes  an  election  to  look  to  the  security  given  by  the 
buyer  for  the  payment  of  the  price.  After  resort  to  that  primary 
source  of  payment,  the  seller  ought  to  be  allowed  to  proceed  to  the 
secondary  source,  the  promise  of  the  buyer  to  pay.  If  the  buyer  is 
given  a  right  to  recover  the  surplus  on  the  re-sale,  the  seller  must 
be  allowed  to  recover  his  full  purchase  price." 

Following  out  this  theory,  the  seller  may  sue  for  the  whole 
or  any  installment  of  the  purchase  price  as  it  becomes  due.  If  he 
should  sue,  he  may  still  re-take  the  goods. 

The  subject  dealt  with  is  of  much  importance.  The  committee 
on  commercial  law  is  now  engaged  with  Professor  Bogert  in  deal- 
ing with  the  criticisms  that  have  been  offered  by  those  best  qualified 
to  pass  upon  the  merits  of  the  tentative  draft.  A  second  draft 
embodying  the  results  of  this  study  will  be  presented  at  the  next 
annual  meeting  of  the  Conference,  which  is  to  be  held  at  Saratoga 
Springs,  New  York,  August  29th-September  3rd. 

The  officers  elected  by  the  Conference  are  Hon.  William  H. 
Staake,  of  Philadelphia,  Pa.,  president;  Stephen  H.  Allen,  of 
Topeka,  Kansas,  vice-president ;  W.  O.  Hart,  of  New  Orleans,  La., 
treasurer;  George  B.  Young,  Montpelier,  Vt,  secretary. 

Although  the  Conference  has  had  to  proceed  on  very  eco- 
nomical lines  in  the  past  years,  its  support  being  drawn  from  ap- 
propriations by  the  American  Bar  Association,  certain  state  bar 
associations,  and  contributions  by  some  of  the  states,  its  work  has 
now  received  such  wide  recognition  that  it  has  become  a  natk)nal 
institution.  The  meeting  of  1916  was  among  the  most  successful 
of  its  history  and  a  happy  augury  of  a  future  of  constantly  increas- 
ing usefulness.  Walter  George  SMrrn. 
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Inheritance  Tax — Application  of  Section  25  to  Lira 
Estates. — In  People  v.  Starring,  274  111.  289,  and  People  v.  Donahue, 
276  111.  88,  the  Supreme  Court  of  Illinois  has  passed  upon  ques- 
tions in  regard  to  the  application  of  section  25  of  the  Illinois  In- 
heritance Tax  Law  somewhat  differently  from  those  covered  in 
previous  decisions.  Section  25  provides,  in  substance,  that  when  the 
final  disposition  of  a  decedent's  property  depends  upon  future  con- 
tingencies, the  succession  to  such  property  may  be  presently  taxed 
upon  the  assumption  that  the  contingency  allowing  the  highest  tax 
will  occur.  It  is  clear  from  the  cases  of  People  v.  Byrd,  255  111.  ZJ3, 
and  People  v.  Freest,  267  111.  164,  that  when  property  is  to  be  dis- 
tributed at  some  future  time  to  a  class  of  persons,  however  num- 
erous, it  may  be  presumed  that  any  number  of  such  persons  will 
die  and  that  the  entire  property  will  pass  to  a  single  survivor. 

In  People  v.  Starring,  supra,  property  was  left  in  trust  for 
twenty  years  with  provision  for  pa3rment  of  the  income  to  several 
beneficiaries,  but  if  they  should  all  die  the  trust  was  to  end,  and 
the  property  be  immediately  paid  over  to  the  remainderman.  The 
lower  court  assumed  that  all  these  beneficiaries  would  die  in  five 
years,  allowed  deduction  for  their  estates  as  estates  for  five  years, 
and  taxed  the  remainder  accordingly.  In  affirming  this  judgment 
the  Supreme  Court  said  (page  293)  : 

"By  following  the  true  intent  and  purpose  of  section  25  in  fixing  the  tax 
in  this  case,  the  court  should  have  assumed  that  the  death  of  the  brother  and 
two  sisters  of  the  testatrix  would  occur  immediately.  By  assuming  that  their 
deaths  would  not  occur  until  five  years  after  the  death  of  the  testatrix  and 
in  charging  them  with  seven-ninths  of  the  income  from  the  trust  estate  for 
that  period,  appellants  were  given  a  benefit  to  which  they  were  not  entitled 
and  ihty  cannot  complain  of  this  action  of  the  court." 

The  argtunent  for  the  beneficiaries  was  that  they  were  in  sub- 
stance given  life  estates,  but  with  a  provision  limiting  such  estates 
to  twenty  years  at  the  longest,  and  that  the  value  of  the  remainder 
should  have  been  determined  by  deducting  the  value  of  such  estates 
computed  according  to  mortality  tables.  If  given  life  estates  their 
interests  would  be  plainly  within  section  2  of  the  Inheritance  Tax 
Law,  and  valuation  by  mortality  tables  would  be  proper.  The 
Supreme  Court  answered  this  argument  by  saying  that  they  were 
not  given  life  estates  but  were  given  the  income  for  twenty  years, 
unless  the  estate  was  sooner  terminated  by  some  future  contingency, 
and  that  such  contingency  was  within  the  meaning  of  section  25  and 
could  be  assumed  to  occur  at  such  time  as  would  result  in  the  largest 
tax. 

In  People  v.  Donahue,  supra,  life  estates  were  given  to  six 
children  of  the  testator,  which  were  admittedly  taxable  under  sec- 
tion 2,  and  the  values,  as  computed  from  mortality  tables,  were 
subtracted  from  the  total  estate  in  taxing  the  remainder.  It  was 
contended  that  certain  other  estates  given  to  nine  grandchildren  were 
vested  estates,  and  that  they  should  also  be  taxed  tmder  section  2 
and  deduction  made  from  the  remainder  accordingly.    The  court 
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held  that  such  estates  were  all  subject  to  be  defeated  by  certain  con- 
tingencies ;  that  it  could  accordingly  be  presumed  under  section  25 
that  such  contingencies  would  happen ;  and  that  in  taxing  the  re- 
mainder there  could  therefore  be  no  deduction  for  the  value  of 
these  estates.  In  discussing  whether  these  estates  should  be  taxed 
as  life  estates  under  section  2  or  as  contingent  estates  under  section 
25,  the  court  said  (page  514) : 

"Said  section  2  as  it  now  reads,  and  said  section  25,  were  passed  as  a 

rt  of  the  same  act  in  1909:  Laws  of  1909,  p.  312.  Obviously,  they  should 
construed  together,  in  connection  with  the  rest  of  the  act,  to  find  the 
meaning  of  both.  So  construed,  we  do  not  think  there  is  any  conflict  be- 
tween the  two  sections.  Thus  read,  section  2  requires  that  a  life  estate, 
depending  upon  no  condition  or  contingency,  shall  be  appraised  and  its  value 
fixed  upon  mortality  tables  immediately  after  the  deadi  of  the  decedent,  but 
if  said  life  estate  depends  on  any  contingency  or  condition,  Uien  the  provi- 
sions of  section  25  apply. 

"G)unsel  fpr  appellants  argues  at  length  that  these  life  estates  of  the 
nine  grandchildren  are  vested,  and  therefore  they  should  be  valued,  and  the 
remainder  reduced  to  that  extent  That  is  not  in  accord  with  the  provisions 
of  said  section  25.  Said  section,  in  effect,  requires  that  any  estate  whidi 
depends  upon  a  condition  or  contingency,  whether  the  estate  is  vested  or 
contingent,  shall  be  controlled  by  the  provisions  of  said  section  25  in  levying 
the  inheritance  tax.  Said  section  2$  applies  to  vested  estates  when  they  are 
tiable  to  be  defeated,  extended  or  abridged  by  the  conditions  or  contingencies 
provided  in  a  will.  Even  if  it  be  conceded  that  the  nine  grandchildren  did 
take  vested  estates,  clearly,  under  the  wording  of  the  will,  all  of  such  estates 
were  liable  to  be  divested  by  conditions  or  contingencies  that  might  arise 
after  the  death  of  the  decedent" 

This  decision  is  in  accord  with  People  v.  Starring,  and  the  cases 
together  are  important  in  showing  a  tendency  to  confine  the  applica- 
tion of  section  2  to  life  estates  which  are  strictly  within  its  terms, 
and  because  of  the  express  statement  that  the  application  of  section 
25  does  not  depend  upon  whether  or  not  the  estate  in  question  is 
vested.  This  statement  is  of  great  importance  because  there  arc 
many  states  which,  while  vested  within  the  rules  of  the  common 
law,  are  nevertheless  subject  to  be  defeated  by  some  future  con- 
tingency. People  V.  Donohue,  holds  squarely  that  section  25  is  a^ 
plicable  to  such  estates.  It  is  not  the  legal  name  of  an  estate  but 
the  actual  facts  and  possibilities  in  regard  to  it  which  must  be  con- 
sidered in  applying  section  25. 

This  view  is  slightly  inconsistent  with  the  earlier  case  of  People 
V.  Freese,  267  111.  164,  where  the  court  held  that  an  estate  was  tax- 
able as  a  life  estate  although  given  with  the  provision  that  the  bene- 
ficiary could  "use  the  same  as  she  shall  desire  and  that  what  remains 
after  her  death  shall  go  to  the  nearest  of  my  kin  living  at  the  time 
of  her  death."  The  reason  given  for  that  decision  was  that  such  a 
provision — allowing  the  first  taker  to  consume  the  entire  estate— did 
not  raise  the  estate  from  a  life  estate  to  a  fee.  In  other  words,  the 
tax  was  made  to  depend  upon  the  legal  name  of  the  estate  and  not 
upon  the  actual  possibilities.  That  decision  was  criticized  in  X  Illi- 
nois Law  Review  301,  and  the  suggestion  made  that  an  estate 
which  might  be  extended  by  some  future  contingency,  was  directly 
within  the  language  of  section  25  and  should  have  been  taxed  as  if 
given  outright.    People  v.  Donohue  is  closely  analogous  except  that 
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here  the  possibility  was  that  the  life  estates  instead  of  being  extended 
should  be  defeated  by  future  contingencies.  If  a  possible  cutting  off 
of  the  estate  prevents  it  being  a  life  estate,  or,  rather,  makes  it  tax- 
able under  section  25  whether  regarded  as  a  life  estate  or  not,  its 
possible  enlargement  to  the  value  of  the  entire  property  should  do 
so  also.  The  rule  in  People  v.  Donahue  seems  clearly  correct,  and 
while  it  cannot  be  said  to  overrule  People  v.  Freese,  it  certainly 
throws  some  doubt  on  the  correctness  of  the  reasoning  in  that  case. 

C.  B. 

Pledge  of  Stock  Certificates. — The  case  of  Allmon  v,  Salem 
Building  Assn,,  275  111.  336,  represents  a  further  development  of  the 
law  of  stock  transfers  which  began  with  the  amendment  to  the 
statutes  on  judgments  passed  in  1883  as  interpreted  in  Rice  v,  Gil- 
bert, 173  111.  348.  This  statute  provides  that  shares  of  stock  may 
be  taken  on  execution ;  but  that  where  such  shares  have  been  sold 
or  pledged  in  good  faith  for  value  and  the  certificate  delivered  they 
shall  not  be  ^en  on  execution  except  for  their  value  over  the 
amount  of  the  pledge.  In  Rice  v.  Gilbert,  supra,  a  bill  was  filed  bv 
a  pledgee  of  stock  (not  transferred  on  the  books  of  the  company) 
to  restrain  execution  under  a  judgment  at  law  against  the  pledgor. 
The  court  held  that  this  was  the  situation  which  was  contemplated 
by  the  statute,  and  that  whereas  before  the  statute  the  judgment 
creditor  would  have  been  preferred  the  pledgee  took  precedence  by 
virtue  of  the  statute. 

Then  in  Allmon  v.  Salem  Building  Assn.,  supra,  the  question 
arose  on  pledged  shares  of  stock,  in  a  building  association,  which 
had  a  time  for  maturity.  The  shares  were  pledged  by  delivery  of 
the  certificates  but  without  a  transfer  on  the  books,  and  the  pledgor 
secured  payment  to  himself  of  the  stock  on  its  maturity  without 
producing  his  certificates.  The  by-laws  of  the  association  provided 
for  transfer  of  shares  only  on  the  books.  The  association  had  no 
notice  of  the  pledge  and  the  pledgee  had  no  notice  of  the  pledgor's 
application  for  payment  of  the  shares.  The  question,  therefore, 
was  squarely  presented  as  to  whether  as  between  the  company  and 
the  pledgee  of  this  character  of  stock,  a  transfer  made  by  way 
of  pledge  without  complying  with  the  by-laws  on  transfers  and 
without  notice  to  the  corporation  is  valid  as  between  the  pledgee 
and  the  company. 

It  is  in  general  the  law  in  this  state  that  where  the  by-laws 
require  transfer  on  the  books,  yet  as  between  transferror  and  trans- 
feree, a  transfer  of  stock  not  made  on  the  books  but  evidenced  by 
the  delivery  of  the  certificate  is  valid ;  but  that  as  between  such  trans- 
feree (or  pledgee)  and  the  company  a  different  rule  prevails,  and 
until  the  transfer  is  made  on  the  books  a  holder  of  a  certificate 
cannot  assert  a  legal  title  against  the  company:  (Rice  v,  Gilbert, 
supra).  But  the  Allmon  case  has  made  an  exception  to  this  gen- 
eral rule  and  held  that  the  pledgee  was  protected  even  as  against 
the  company. 

The  statute  above  mentioned  was  adopted  to  make  the  law  more 
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consistent  with  commercial  usage,  and  the  ofmiion  in  Rice  v.  Gil- 
bert, supra,  brought  out  this  point,  and  it  is  also  mentioned  in  tiie 
AUmon  case.  But  the  Allmon  case  is  fotmded  upon  the  proposition 
that  since  it  is  the  duty  of  the  company  to  require  transfers  on  its 
ixK)ks,  and  to  compel  the  production  of  stock  certificates  in  all  such 
cases,  it  is  also  its  duty  to  compel  the  production  of  a  stock  cer- 
tificate before  "cashing^'  it.  And  the  opinion  recognizes  the  fact 
that  a  transferee  not  on  the  books  need  not  be  recognized  as  a  mem- 
ber of  the  corporation. 

Thus  the  Allmon  case  must  be  strictly  limited  in  its  applica- 
tion to  a  payment  of  the  principal  of  shares  of  stock  and  not  to 
questions  as  to  the  right  to  vote  or  to  receive  ordinary  dividends. 
For  any  other  interpretation  would  not  only  be  inamsistent  with 
the  settled  law  but  would  violate  the  principles  of  commercial  usage 
which  the  statute  intended  to  make  effectual. 

W..  B.  H. 

Drains  by  Mutual  Consent — Duty  to  Keep  in  Repair. — 
It  was  seen  that  at  common  law,  the  dominant  owner  was  required 
to  keep  an  easement  in  repair.  Ballard  z\  Dyson,  1  Taunt.  179 
(Eng.),  and  this  principle  has  been  applied  to  the  easement  of 
drain  in  this  state.  Murtha  v,  O'Heron,  178  111.  App.  347-354.  Ap- 
parently, the  reason  for  this  rests  upon  the  theory  that  easements 
being  strictly  construed  and  not  favored,  the  only  burden  of  the 
servient  owner  was  a  passive  and  not  an  active  one. 

In  that  condition  of  the  law,  appears  the  question  involved 
in  cases  of  drains  by  mutual  license  under  the  act  of  1889.  The 
recent  case  of  Cox  v.  Deverick,  272  111.  46-53,  111.  N.  E.  560,  sug- 
gests that  a  distribution  of  the  burden  of  repair  to  be  governed  by 
the  facts  in  each  particular  case  would  be  proper.  The  case  itself 
sets  aside  the  decision  of  the  lower  court  in  so  far  as  it  imposes 
the  entire  burden  upon  the  servient  estate,  but  seems  to  concede 
that  the  drain  might  be  partially  for  the  benefit  of  both  the  servient 
and  the  dominant  estates,  and  thus,  equitably,  a  distribution  of  the 
duty  to  repair  ought  to  be  made.  Possibly  this  is  correct,  as  in 
such  case  the  servient  owner  is  not  strictly  passive  in   interest. 

E.  M.  L. 

Deeds — Delivery — Voluntarv  Settlement*— The  case  of 
Vaughn  v,  Vaughn,  272  111.  11,  111  N.  E.  566,  presents  a  frequent 
situation  in  the  subject  of  delivery  of  deeds.  Matthew  Vaughn,  the 
owner  of  a  farm  in  Henderson  County,  and  the  owner  of  other 
property  also,  had  made  a  partial  distribution,  giving  all  of  his 
children  a  share  except  his  son  Manford  Vaughn.  He  made  a  deed 
in  the  presence  of  one  Froelich,  circuit  clerk,  to  Manford  Vaughn, 
of  the  home  farm.  His  wife  joined  him  in  the  execution  of  this 
deed.  Manford  Vaughn  then  moved  with  his  wife  upon  the  farm, 
and  Matthew  Vaughn  went  to  Burlington,  Iowa.  Manford  Vaughn 
occupied  the  farm  for  a  long  time,  putting  in  improvements  and 
cultivating  it.    Manford  knew  of  the  deed  before  he  moved  to  the 
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farm.  The  deed  was  deposited  by  the  grantor  in  his  safety  deposit 
box  in  Burlington.  Manford  Vaughn  had  no  means  or  right  of 
access  to  the  box,  and  the  only  one  who  did,  besides  the  grantor, 
was  his  wife.  Shortly  before  his  death,  the  grantor  told  James 
Vaughn,  another  son,  and  his  wife,  to  give  the  deed  to  Manford. 
The  envelope  in  which  the  deed  was  deposited  was  marked  with 
the  name  of  the  grantee. 

There  would  seem  to  be  no  doubt  that  there  was  a  delivery 
in  this  case.  It  has  been  held  too  many  times  for  citation  of  author- 
ity that  it  is  not  necessary  that  there  be  a  manual  tradition  of  the 
deed  from  grantor  to  grantee.  All  that  is  necessary  is  that  the 
grantee  indicate  by  unequivocal  act  or  word  that  it  is  his  intention 
that  the  grantee  shall  have  the  land.  In  this  case  the  court  said 
that  the  deed,  while  retained  within  the  possession  of  the  grantor, 
was  there  for  purposes  of  safe  keeping  only,  and  that  the  inten- 
tion to  part  with  control  over  the  deed  was,  nevertheless,  present 
in  the  mind  of  the  grantor  in  such  way  as  to  make  an  effectual 
delivery. 

It  might  have  been  urged  in  this  case  that  this  was  an  attempted 
will  by  deed.  The  instructions  mentioned  above  were  given  on  the 
death-bed  of  the  grantor,  but  such  instructions  at  that  time  were 
construed  by  the  court  to  be  absolute  instructions,  and  to  indicate 
no  intention  on  the  part  of  the  grantor  to  retain  any  control  over 
the  property  or  the  deed.  While  the  original  act  of  the  grantor  in 
keeping  the  deed  and  in  placing  the  same  in  his  deposit  box,  of 
itself  did  not  prove  delivery  conclusively,  the  words  of  instruction 
coupled  with  other  facts  developed  in  tiie  case  certainly  did. 

In  the  case  of  tValker  v.  Walker,  42  111.  311,  a  father  told  his 
son,  the  grantee,  that  he  held  the  deed  in  question  subject  to  his 
order,  and  that  it  was  at  the  house  ready  for  him.  In  Weber  v. 
Christen,  121  111.  91,  the  deed  was  lying  in  the  presence  of  the 
parties,  and  the  grantor  told  the  grantee  to  take  it  from  the  table. 
In  these  cases  it  was  held  that  the  act  of  the  father  was  a  sufficient 
manifestation  of  intention  to  part  with  control.  In  these  cases  the 
words  were  spoken  directly  to  the  grantee.  The  same  principle 
applies,  of  course,  where  the  words  are  spoken  to  somebody  else 
who  acts  as  the  agent  of  the  grantor. 

The  court  goes  further  than  necessary  to  back  up  the  foregoing 
conclusion  in  pointing  out  that  the  deed  is  one  for  a  vduntary 
settlement.  The  fundamental  relationship  of  parent  and  child  was 
present,  and  in  such  case  there  is  a  presumption,  which  is  rebuttable 
with  difficulty  only,  that  the  parent  grantor  intended  to  part  with 
control  over  the  deed  and  make  the  conveyance  to  the  child  grantee. 

A.  S.  L. 
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An  altogether  admirable  text  on  wills  is  this  volume  of  the 
Hornbook  Series.  The  work  can  be  unreservedly  recommended  to 
the  law  school  student,  and  should  find  its  way  to  the  practicing 
lawyer's  library  as  well.  As  a  resume  of  the  law  of  wills  it  may 
profitably  be  read  by  instructor,  practitioner,  and  student. 

The  rules  of  law  are,  as  is  characteristic  of  the  Series,  set 
forth  in  black-face  headings  with  conciseness  and  accuracy,  fol- 
lowed by  text  that  indicates  clearly  any  division  in  the  lines  of 
authority,  the  reasons  for,  and  the  underl3ring  principles  and  pro- 
priety of  the  rules  announced,  the  effect  of  statutory  enactments, 
the  trend  of  modem  decisions,  and  other  matters  of  equal  interest 
and  importance. 

Though  the  work  is  concise,  there  has  been  no  surrender  of 
accuracy  or  fullness  of  exposition  to  space-saving.  Of  particular 
value  is  the  care  with  which  divergent  lines  of  decision  are  dis- 
tinguished and  the  contrasting  rules  set  forth.  The  excellent  ar- 
rangement of  the  text  and  the  development  of  the  subject  are  note- 
worthy, the  plan  followed  being  substantially  that  found  in  the 
American  Digest.  The  footnotes,  elaborated  and  extended  by  Mr. 
Dunmore,  are  good  and  carry  much  matter  in  aid  of  the  text. 

Of  the  rather  numerous  recent  new  editions  of  texts  on  the 
law  of  wills,  this  is  to  be  preferred.  It  does  not  attempt  to  cover 
the  law  of  administration  beyond  a  discussion  of  the  procedure 
and  rules  for  probate  of  wills  and  the  effect  thereof.  Attention 
may  well  be  directed  to  the  chapter  on  contracts  to  make  wills,  and 
to  the  chapters  on  the  construction  of  wills. 

R.  Y.  H. 


ARTICLES  IN  PERIODICALS 

The  Ministerial  FuNcnoK  of  GavBRNiiBNT.    W,  W,  iMcat.    2B  Jurid.  Rev. 

389. 
The  Attacks  on  the  Courts  and  Legal  Progbdurb.     JVUHam  H.  Taft, 

5  Ky.  L.  Jour.  1. 
The  CoMiiON  Law.    John  E.  Young.    10  Maine  L  Rev.  1. 
Short  History  of  the  Supreme  Tuhicial  G)urt  of  Massachusetts.  Part  I. 

Albert  Mason.   2  Mass.  L  Q.  82. 
The  Psychology  of  Judges.    T.  D.  Crothers.    33  Medico-Legal  Jour.  4w 
The  Attaint— I.    John  M.  Zane.    15  Mich.  L.  Rev.  1. 
Direct  Primary  Legislation  in  Michigan.   Arthur  C.  MUhpaugh.    15  Mich. 

L  Rev.  20. 
Liability  of  G^rrier  Under  a  Bill  of  Lading  When  the  Goods  Have  Not 

Been  Received  by  the  Carrier.    Howard  S.  Rots.    15  Mich.  L  Rev.  38. 
Martial  Law  and  the  English  Constitution.    Harold  M.  Bowman.    15 

Mich.  L  Rev.  93. 


Digitized  by 


Google 


INDEX  673 

EDITORIAL  NOTES 

Admission  to  the  Bar,  Requiring  Proper   Proof  that  Applicants  for, 

Have  Had  the  Required  Preliminary  Education 652 

American  Bar  Association  Meeting,  The 167 

American  Institute  of  Criminal  Law  and  Criminology,  Meeting  of  the..  419 

American  Society  of  Military  Law,  Meeting  of  the 360 

Editorial  Change,  An 201 

Illinois  State  Bar  Association  Meeting,  The 192 

Judicial  Superintendent,  Wanted  a  Chief 45 

Judiciary,  Giving  Political  Orders  to  the 108 

National  Conference  of  Commissioners  on  Uniform  State  Laws 654 

Law  Course,  The  Four- Year 362 

CORRESPONDENCE 

Bethany  Telephone  Case,   The 423 

Pressley  Litigation  Again,  The 202 

Verdict  Under   Reformatory   Act:   Another   View  of  People  v.  Kiel- 

csewski 109 

Voice  Out  of  the  East,  A 570 

COMMENT  ON  RECENT  CASES 

Carriers— Acoeptancc    575 

Carriers— Bill  of  Lading 373,  575 

Carriers — Carmack  Amendment   55,  373,  426 

Carriers — Passenger — ^Acceptance    .t • . . ; 503 

Certificates — Pledge  of  Stock  Certificates 665 

Common  Law,  What  Is? 431 

Compensation  Act — Rights  of  Non-Resident  Alien  Dependents  There- 
under    285 

Constructive  Trusts — ^Admission  in  Answer  Which  Sets  Up  the  Statute 

of    Frauds    575 

Contracts — Legality— Restrictive   Covenants    in    Contracts   for   Sale   of 

Business    126 

Corporations — ^Ultra  Vires  Contracts  51,  378 

Corporations— Residence  of    280 

Covenants,  Restrictive — Proof  of  Actual  Damage 211,  283 

Covenants — Running  With  the  Land  in  Equity 211 

Criminal  Law — ^Judgments  on  Demurrer  to  Plea  in  Bar 207 

Deeds— Acceptance  by  Grantor  213 

Deeds— Delivery  213,  666 

Deeds— Effect  of  Absence  of  Seal 214 

Deeds — Notice  by  Possession  214 

Drains — By  Mutual  Consent  666 

Easements,  Quasi— Implied  Grant  132,  210 

Easements— Right  of  Non-Riparian  Owner  to  Object  to  Excessive  Use 

of  Water  Rights    132 

Easements — ^When  Appurtenant    582 

Evidence — Declaration  of  Intention  to  Act 573 

Forcible  Entry  and  Detainer — Inquiry  Into  Title 215 

Future    Interests— Statutory    Remainder    Created    by    the    Statute    of 

Entails   368 

Gifts— To  a  Qass   582 

Highways — Vacation  of  Public 436 

Insurance,  Life — Return  of  Premiums  as  a  Condition  of  Pleading  In- 
validity of  Policy  427 

Insurance,  Life— When  Company  Is  Not  Bound  by  Incorrect  Application 

Prepared  by  Its  Agent  278 

Insurance,   Life— When   Statements  in   Application   Considered   Repre- 
sentations, and  Waiver  of  Same 375 

Judgments — Execution  Against  the  Person  After  Return  of   Property 

Execution  Unsatisfied   112 

Licenses — Prescription    380 


Digitized  by 


Google 


674  //  ILUNOIS  LAW  REVIEW 

Limitations,  Statute  of 122 

Lien,  Judgment — ^Recording  Act  426 

Mortgages— Absolute  Deed   with   Separate  Agreement   to   Reconv^ — 

mture  of  Mortgagor's  Interest  121 

Municipal  Court— Writ  of  Error  or  Appeal  in  Fourth  Qass  Cases — 
Another  Portion  of  Section  23  of  the  Munici^  Court  Act  Held 
Unconstitutional— Fourth  Class  Cases  Now  Reviewable  by  Appeal..  124 
Negligence— Liability  of  Vendor  of  Electricity  for  Damage  Caused  by 

Vendee's  Negligent  Wiring  SO 

Passenger — Aicceptance   503 

Partition— Joint  Tenancies    277 

Partition— Remainder— Estate  Tail    576 

Perpetuities — Rule  Against   495 

Pleading— Statute  of   Limitations — Permanent  or   Temporary  Injury — 

Plea  of  Non  Accrevit  56 

Practice— Statement  of  Qaim  in  the  Municipal  Court 117 

Public  Utility  Distinguished  from  Private  Business 281, 428 

Public  Utility— Test  of  Public  Profession— Cold  Storage  Warehouse- 
Mutual  Telephones — ^Taxicab  Service  281 

Purchase  for  Value  Without  Notice— Value— Evidence 56 

Restrictions,   Building— Pordies    576 

Streets  and  Highways — Obstructions  429 

Tax— Inheritance  663 

Tax  Deeds — Right  of  Holder  to  Reimbursement — Municipal   Corpora- 
tions    131 

Trusts— Constructive — Admission  in  Answer  ^\^lich  Sets  Up  Statute  of 

Frauds 575 

Reimbursement — Municipal  Corporations  131 

Water  Rights — Overflow  from  Diversion  of  Natural  Flow  of  Drainage.  212 
Water  Rights— Public  and  Private— Right  in  Streams— Wharfs— Right 

of  United  States  to  Order  Removal 130 

Water  Rights— Streams— Right  to  Have  the  Water  Maintained  at  Tem- 
perature it  Would  Have  Been  in  Natural  Condition 128 

Water  Rights— Streams — ^Right  to   Construct  Levee  to  Dike  Out  the 

Water    376 

Water  Rights — Riparian  Ri^ts  in  Streams 131 

Wills— Attestation    207,  277 

Wills — Competency  of  Stockholder  of  Corporate  Executor  as  Witness 

( Sec  8  of  Wills  Act  Applied) 207 

Wills— Construction— Meaning  of  An  Ultimate  Gift  of  the  Testator's 

Estate    276 

Wills — Gifts  to  a  Qass — Statute  of  Descent — Void  and  Lapsed  Devises 

and  Legacies  578 

Wills— The  Natural  Objects  of  One's  Bounty 286 

ILLINOIS  CASES  COMMENTED  ON 

Adamsv,  Gardon,26S  lU.  87,  106  N.  K  517 210 

AUot  V.  American  Strawboard  Co,,  267  111.  272,  108  N.  E.  284 132 

Allmon  V.  Salem  Bldg,  As^n,  275  111.  336,  114  N.  E.  170 665 

Barrv.  Barr,273m.  621.  113  N.  E.  36 277 

Barrett  V.  Barrett,  2SS  111.  332,  99  N.  E.  625 495 

Brandenburg  V.  Lager,  272  111.  622,  112  N  E.  321 576 

Calumet  &  Chicago  Canal  &  Dock  Co.  v.  Conkling,  273  111.  318,  112 

N.  E.  982  378 

City  of  Chicago  V,  Ga^e,  268  111  2Sl  109  N.  E.  28 131 

Cox  V.  Deverick,  272  111.  46.  Ill  N.  E.  560 666 

Downing  V.  Grigsby,  251  111.  568,  96  N.  E.  513 276 

Enberg  v.  City  of  Chicago,  271  III.  404.  Ill  N.  E.  114 117 

Field  V.  Freed,  269  III  fSS,  109  N.  E.  1041 112 

Foos  V.Anderson,  270  1\14S,  HON.  E.  361 429 

Foster  V,  Shepherd,  25S  III  164,  101  N.  E.  411 573 

Gerlingv.LMn,2^llim,  109  N.  E.  972 211 


Digitized  by 


Google 


INDEX  675 

Goldstein  v,  Raskin,  271  111.  249.  HI  N  E.  91 582 

Gomelv.  McDameU,2l&^  111.  362,  109  N.  E.  996 213 

GwfkKrr^  «f.  i^i/fry,  276  lU.  294,  114  N.  E.  536 573 

if.  and  A,  Israelstan  v.  U.  5".  Casualty  Co,,  272  III.  161,  111  N.  E.  602. . .  124 

Hill  V,  KimbaU,  2^  111  398,  110  N.  E.  18 436 

Johtison  V.  Royal  Neighbors,  253  IlL  570,  97  N.  E.  1084 278 

KeMv,  Taylor,27S  111.  346,  114  N.  E.  125 582 

Kelley  v.  People's  NaHonal  Fire  Ins,  Co,,  262  111.  158.  104  N.  E.  188. . . .  427 

Loomisv.  Collins,  272  III  221,  111  N.  E.  999 283 

Looney  v.  Oregon  Short  Line  R,  R,  Co,,  271  111.  538,  N.  E 55 

McGuirev,  Gilbert,  270  lU.  160      110  N.  E.  377 56 

MercanHle  Trust  Co,  v.  Kastor,  273  111.  332,  112  N.  E.  988 378 

Moore  V.  Reddel,  259  m.  36,  102  N.  E.  257 368 

Mussey  V.Shaw,  274  III.  351,  113  N.  E.  605 575 

People  V.  Starr%ng,274  111.  289,  113  N.  E.  627 663 

People  V,  Donahue,  276  111.  88,  114  N.  E.  513 663 

North  Ave.  B,  and  L.  Association  v.  Huber,  270  111.  75,  110  N.  E.  312...  51 

O'Gallagher  V.  Lockhart,263  111.489,  105  N.  E.  295 576 

Pressley  v,  Bloomington  &  Normal  R,  R,  &  Light  Co,,  271  IlL  622,  111 

N.  E.  511  T. SO 

Public  Utilities  Comm.  V,  Noble  275  111121  N.  E 428 

Public  Utilities  Comm.  v.  Monarch  Refrig.  Co.,  267  III.  528,  108  N.  E.  716.  281 

Richardson  V,  VanGundy,27\  111.476,  111  N.  E.  494 576 

Scott  V.  O'Conner-Couch,  271  111.  395.  Ill  N.  E.  272 207 

Smith  v.Goodell,25Sm,  145,  101  N.  E.  255 277 

Sparrowv,  Wilcox, 272  111.  632,  112  N.  E.  296 426 

Stoddard  v.  Illinois  Improvement  Co,,  271  111.  99,  110  N.  E.  870 215 

Tetherington  Coal  Co.  v.  Donk  Bros.  Coal  Co.,  232  111.  522,  83  N.  E. 

1048  128 

Todd  V.  Lo^wilie'&'NashMle'R.R.'c^^^^^  503 

UtUities  Comm.  v.  Noble  Tel.  Co..  268  111.  411,  109  N.  E.  298 281 

Utilities  Comm.  v.  Bethany  Tel,  Assn.,  270  111.  183,  110  N.  E.  334 281 

Vaughn  v.  Vaughn,  272  III  11,  111  N.  E.  566 666 

VanSantv.  Rose,26d  III.  401,  103  N.  E.  194 283 

Victor  Chemical  Works  v.  Industrial  Board,  274  111.  11,  113  N.  E.  173..  285 

Weisguth  v.  Sp.  Tribe  of  Ben  Hur,  272  111.  541,  112  N.  E.  350 375 

Wheeler  v.  Sanitary  District,  270  111.  461,  110  N.  E.  665 56,  212 

WilHamsv.  WUliams,270  m.  552,  HON.  E.  876 121 

Wilson  V.  Kruse,270  111.  298,  110  N.  E.  359 214 

Winchell  V.  Winchell,  259  111.  471,  102  N.  E.  823 368 

FEDERAL  AND  OTHER  CASES  COMMENTED  ON 

Archer  v,  Greenville  Gravel  Co.,  233  U.  S.  60,    34  Sup.  567 131 

Atchison,  Topeka  &  Santa  Fe  R,  R.  Co.  v.  Harold,  ^  Sup.  Ct.  Rep.  665.  373 

Canadian  Pacific  Ry.  Co.  v.  Wieland,  226  Fed.  670 575 

Cincinnati  etc.  R.  R.  Co.  v.  Rankin,  36  Sup.  Ct.  Rep.  555 426 

Cubbins  v.  Mississippi  River  Comm..  241  U.  S.  351,  36  Sup.  671 376 

Fairbanks  Steam  Shovel  Co.  v.  Wills,  240  U.  S.  642 280 

Greenleaf  Lumber  Co.  v.  Garrison,  237  U.  S.  251,  35  Sup.  55 130 

Hall  Mfg.  Co.  v.  Western  Steel  &  Iron  Works,  et  al.,  227  Fed.  588 126 

Johnson  v.  Beattie,  93  Atl.  250 122 

Ketelson  v.  StiU,  Ind.,  Ill  N.  E.  423 431 

Mutual  Life  Ins.  Co.  v.  Hilton-Green,  36  Sup.  Ct  Rep 278 

Northern  Pacific  R.  Co.  v.  Wall,  36  Sup.  Ct  Rep.  493 575 

Sanduskv  Portland  Cement  Co.  v.  Dixon  Pure  Ice  Co.,  221  Fed.  200. ...  128 

United  States  v.  Rockefeller,  226  Fed.  Rep.  328 207 

Western  Union  Tel.  Co.  v.  Georgia  R.  &  Banking  Co.,  227  Fed.  276...  380 

BOOK  REVIEWS 
American  Flan  of  Government,  The.     Charles  W.  Bacon.     Rev.  by 

Elliott  Dunlap  Smith    584 

Boycott,  The,  in  American  Trade  Unions.    Leo  Wolman.    Rev.  by 

Albert  N.  Mcrritt    223 


Digitized  by 


Google 


676  II  ILUNOIS  LAW  REVIEW 

Commentaries  on  the  Laws  of  England.    William  Blackstone;  edited 

by  William  Carey  Jones.    Rev.  by  John  H.  Wigmorc 133 

CoNFUCT  OF  Laws,  A  Treatise  on,  or  Private  International  Law. 

Vol.  I,  pt  1.  Joseph  Henry  Beale.  Rev.  by  Orrin  K.  McMurray...  505 
Diplomatic  Protection  of  Citizens  Abroad.    Edwin  M.  Borchard.    Rev. 

by  Edwin  Maxey  63 

Evolution  of  Law  Series  :  I — Sources  of  Ancient  and  Primitive  Law  ; 

II-— Ancient  and  Primitive  Legal  Institutions.  John  H.  Wig- 
more  and  Albert  Kocourek.    Rev.  by  William  Herbert  Page 292 

Hague  Arbitration   Cases,   The.    George  Grafton  Wilson.     Rev.  by 

Percy  Bordwell   63 

Interstate  Commerce,  The  Law  of,  and  Its   Federal   Regulation. 

Frederick  N.  Judson.    Rev.  by  Harley  H.  Hartman 583 

Interstate  Commerce  Act,  A  Selechon  of  Cases  Under  the.    Felix 

Frankfurter.    Rev.  by  William  D.  Kerr 511 

Law  and  Its  Administration.     Harlan  F.   Stone.     Rev.   by   H.    S. 

Richards    218 

Legal  Philosophy,  Modern  French.    Modem  Legal  Philosophy  Series 

—VII.    A.  Fouilie,  J.  Charmont,  L.  Duguit,  and  R.  Demogue.    Rev. 

by  Andrew  Alexander  Bruce   437 

Lincoln,    Abraham:    The   Lawyer- States  man.     John    T.    Richardsk 

Rev.  by  James  S.  Handy 439 

Monroe  Doctrine,  The.  Albert  B.  Hart.  Rev.  by  Harry  Pratt  Judson.  216 
Municipal  Corporations,  Handbook  of  the  Law  of.    Roger  W.  Coolcy. 

Rev.  by  Howard  F.  Bishop 64 

National  Tax  Association,  Proceedings  of  the  Eighth  Annual  Con- 
ference Under  the  Auspices  of.    Rev.  by  Isidor  Loeb 66 

Pathological   Lying,   Accusation,   and   Swindung.     William   Heaiy. 

Rev.  by  Guy  M.  Whipple  61 

Postal  Power  of  Congress,  The;  a  Study  in  Constitutional  Expan- 
sion.   Lindsay  Rogers.    Rev.  by  James  Parker  Hall 509 

Problems  of  Today  :  Sooal  Studies  and  Suggestions.    Cairoli  Gigliotti. 

Rev.  by  F.  S.  Deibler 222 

Public  Service,  Cases  on  the  Law  of.    Charles  K.  Burdick.    Rev.  by 

William  D,  Kerr   445 

Soots  Judges,  Some  Old.    W.  Forbes  Gray.    Rev.  by  Abram  E.  Adel- 

man    29S 

Real  Property  Law,  The  Gist  of.    Harold  G.  Aron.    Rev.  by  Manley 

O.   Hudson    446 

Social  Legislation  of  the  Primitive  Semites,  The.    Henry  Schaeffer. 

Rev.  by  Edward  Lindsey 510 

Spain,  Guide  to  the  Law  and  Legal  Literature  of.    Thomas  W.  Pal' 

mer,  Jr.    Rev.  by  Albert  Kocourek 60 

Strikes,  The  Control  of,  in  American  Trade  Unions.    George  Milton 

Janes.    Rev.  by  F.  S.  Deibler 586 

Trial  op   Jesus— the   Illegauty  of  the    (John   E.   Richards)  ;   The 

Legality  op  (5".  Srinivasa  Aiyar).    Rev.  by  Edward  T.  Lee 219 

Wills,   Executors,   and  Administrators.     James  Schouler.     Rev.  by 

Richard  Y.   Hoffman    221 

Wills  and  the  Administration  of  Estates,  The  Law  of.    William 

Patterson  Borland.    Rev.  by  John  Norton  Pomeroy 66 

Wills,  Handbook  of  the  Law  of.    George  E.  Gardner.    Rev.  by  Richard 

Yates  Hoffman    668 

ILLINOIS  STATE  BAR  ASSOCIATION  NOTES. 

District    Meetings    448,  589 

Illinois  in  the  American  Bar  Asso<ltation 513 

Fourth  Supreme  Judicial  District  Meeting 513 

Fifth  Supreme  Judicial  District  Meeting 514 

Winter  Meeting  588 


Digitized  by 


Google 


1916-17  BULLETIN  OF  THE  No.  1 

Legal  Aid  Society  of  Chicago 

Office:     31  West  Lake  Street 
Suite:  230     Telephone  Rand.  484 

OFFICERS  FOR  1916 

Rudolph  Matz President 

Mrs.  Fanny  J.  Howe Vice-President 

John  H.  Wigmore Vice-President 

Mrs.  Edward  L.  Stewart Recording  Secretary 

Miss  Edith  Fargo  Andrews Corresponding  Secretary 

Francis  E.  Broomell ^Treasurer 

Mrs.  William  E.  Boyes,  Superintendent. 

Eileen  H.  Markley,  Assistant  Attorney. 

George  A.  Berry,  Jr.,  Assistant  Attorney. 

Roy  K.  Thomas,  Assistant  Attorney. 


A  Lien  on  a  Dead  Body. 

Henry  B  is  a  clerk,  earning  $17.00  a  week,  the  father  of  twins 
twenty  month's  old.    His  case  was  reported  to  us  by  his  wife. 

Mr.  B  came  from  New  Orleans,  and  when  in  June,  1914  his 
aged  mother  died,  his  wish  was  to  have  her  body  interred  in  a 
New  Orleans  cemetery.  Times  were  hard,  however,  and  the  plain- 
tiff found  that  on  account  of  the  rule  there  that  no  bodies  may  be 
buried  underground,  the  cost  of  burying  his  mother  in  New  Orleans 
was  prohibitive.  Therefore  he  rented  a  receiving  vault  from  the 
X  Cemetery  Co.  here.  From  June  1914  to  January  1916,  he  paid 
at  the  rate  of  $5.00  per  month  for  a  resting  place  for  his  mother, 
with  the  understanding  that  if  he  should  take  the  body  elsewhere 
for  final  interment  there  would  be  an  extra  charge.  He  also  paid 
$18.00  for  a  grave,  which  money  was  to  be  refunded  if  a  lot  was 
purchased  from  the  defendant. 

Mr.  B  was  quite  ready  to  buy  a  lot  from  the  defendant,  but  the 
only  ones  that  were  shown  him  were  so  expensive  that  it  would 
have  been  impossible  for  him  ever  to  finish  paying  for  one.  He 
looked  about  him  and  finally  found  a  lot  for  a  reasonable  sum  in 
another  cemetery,  and  paid  $15.00  on  it.  Then  the  defendant  in 
the  case  refused  to  give  up  the  body  unless  the  plaintiff  should  agree 
to  produce  another  large  sum  of  money  in  addition  to  what  he 
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had  already  paid  in.     The  plaintiff  in  his  despair  came  tx>  us. 

In  view  of  the  printed  form  issued  by  the  defendant,  which 
called  for  only  $3.00  rent  in  like  cases,  and  because  of  the  doubt  of 
there  being  a  lien  on  a  dead  body,  the  Legal  Aid  Society,  after 
telephoning  various  cemetery  companies  and  undertakers,  decided 
to  start  a  replevin  suit  to  recover  the  body. 

The  proper  papers  were  procured,  the  plaintiff  paid  his  court 
costs  and  the  suit  was  in  a  fair  way  to  be  started  when  we  suddenly 
received  a  message  from  the  defendant's  manager.  He  said  that 
the  case  had  taken  a  new  turn,  and  that  if  we  would  send  the 
plaintiff  to  him  a  speedy  settlement  could  be  effected. 

We  complied  with  his  gentle  request,  and  our  client  was  able 
to  report  in  a  day  or  so  that  he  had  recovered  the  body  of  his  mother 
for  five  dollars  instead  of  the  fifty  that  had  been  originally  asked. 
He  had  also  saved  his  court  costs,  which  were  returned  to  him. 


A  Mother  Ousted  by  a  Carnegie  Hero. 

Away  back  in  April,  1912  an  old  lady  seventy  years  old, 
Mrs.  C  came  to  the  Legal  Aid  Society  in  great  dis'tress  of  mind. 
She  held  in  her  hand  a  five  day  notice  to  move  signed  by  one  J.  M. 
She  told  us  that  J.  M.  was  her  son's  father-in-law  and  how  he  got  the 
property  she  knew  not,  but  that  her  son  had  bought  the  property 
with  her  money  promising  to  take  the  title  in  both  their  names. 
Only  a  few  months  before  she  had  discovered  that  the  title  was  in 
his  name  alone,  and  that  all  her  money,  received  from  insurance  on 
her  husband's  life,  was  gone  and  nothing  to  show  for  it.  The  story 
she  told  was  this: 

When  her  husband  died  in  March,  1910  she  received  $300 
from  his  Union  and  $1,000  from  his  Lodge.  Her  twenty-one-year-old 
son  was  the  pride  of  her  heart,  and  when  he  suggested  that  they  get 
a  house  together  she  readily  agreed.  She  gave  him  $300  for  the 
first  payment  and  let  him  use  the  rest  of  her  hoard  as  he  needed 
it  for  repairs,  plumbing,  etc.,  and  thus  they  lived  happily.  In  June, 
1910,  the  son,  James,  had  stopped  a  run-away  horse  and  earned 
a  Carnegie  medal ;  and  the  Carnegie  medal  was  accompanied  by  a 
gift  of  $1,700  from  the  Carnegie  Hero  Fund  Commission  to  enable 
the  mortgage  on  the  home  to  be  paid  off.  Shortly  after  this  the 
son  married  a  girl  whose  attention  had  been  attracted  to  him  by  his 
deed  of  valor.  From  this  time  on  the  old  lady's  life  was  pretty 
miserable.    The  young  folks  found  that  the  modest  salary  of  $12 
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a  week  was  no  longer  enough  to  support  a  family.  They  borrowed 
$1,000  on  the  place  and  then  moved  away  and  left  the  old  lady. 
The  next  she  knew  she  received  this  notice  to  move  out;  and  so  she 
came  to  get  aid. 

The  Legal  Aid  Society  promptly  filed  in  the  Recorder's  office 
a  notice  of  Mrs.  C's  claim  to  the  property  and  started  a  bill  in 
the  Circuit  Court  asking  for  an  injunction  restraining  Mr.  M.  from 
dispossessing  the  old  lady.  The  bill  further  asked  the  court  to 
declare  Mr.  M.  held  the  property  subject  to  a  trust  in  favor  of  the 
old  lady.  The  injunction  was  granted  and  the  old  lady  remained 
in  possession. 

After  many  vicissitudes  this  bill  came  up  for  a  hearing  before 
Judge  Windes  on  March  24,  1916,  four  years  after  the  time  it  was 
filed.  Mrs.  C  now  74  years  old,  could  scarcely  remember  any  of  the 
facts  surrounding  the  matter.  She  had  only  one  witness  and  he 
knew  very  little  about  the  transaction.  The  attorneys  for  the 
Legal  Aid  Society  went  to  trial  expecting  to  lose  the  case,  feeling 
however  that  justice  was  with  the  old  lady.  To  their  great  surprise 
they  were  able  to  prove  their  case  entirely  by  the  witnesses  for  the 
other  side,  and  Judge  Windes  declared  the  property  should  be 
given  to  the  old  lady,  subject  to  a  lien  for  about  $1,000  to  reimburse 
James  C  and  Mr.  M  his  father-in-law  for  the  taxes  and  assessmentSi 
interest  on  the  mortgage,  and  the  $700  of  James'  money  still  in  the 
property,  subtracting  the  $1,000  he  borrowed  from  the  $1,700 
of  his  Hero  Fund,  which  he  used  in  clearing  up  the  first  mortage. 

Mrs.  C  was  so  surprised  at  the  unexpected  decision  of  the  court 
that  she  scarcely  knew  what  to  make  of  it.  She  had  believed  that 
the  Legal  Aid  Attorney  who  tried  the  case.  Miss  Eileen  H.  Markley, 
stood  no  chance  against  the  three  attorneys,  all  of  them  reputable 
members  of  the  bar,  who  represented  the  defendant,  and  whose 
confident  manner,  loud  voices  and  frequent  thumps  on  the  desks 
had  reduced  her  to  the  verge  of  tears.  As  a  matter  of  fact  she 
wept  quietly  the  whole  morning  while  the  case  was  on  trial.  When 
it  finally  dawned  on  her  that  the  decision  had  been  favorable,  a 
great  joy  spread  over  her  face,  and  she  said,  "Now  I  can  live 
peaceably  there  for  the  rest  of  my  days." 


The  Romance  of  Patrick  O'T. 

Patrick  OT's  case  was  referred  to  the  Legal  Aid  Society  by 
a  certain  judge  of  the  Municipal  Court. 

Patrick,  a  cross-eyed,  red-headed  young  peddler,  had  been 
a  lifelong  friend  of  one  Martin  H  who  when  his  mother  died  em- 
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ployed  Patrick  to  work  for  him.  Mr.  H  promised,  if  Patrick  woukl 
work  five  weeks,  to  give  him  a  horse  and  wagon,  a  new  suit  of 
clothes,  and  his  (Mr.  H's)  sister-in-law  in  marriage.  Patridc, 
being  already  deeply  smitten  with  the  lady,  joyfully  agreed. 

Like  Jacob  of  old,  Patrick  O'T  toiled  to  win  his  bride«  At  the 
end  of  five  weeks  he  received  the  suit  of  clothes  and  the  horse  and 
wagon,  but  no  bride.  He  found  that  the  horse  was  worth  only 
$2.50  for  which  sum  he  disposed  of  the  animal  to  the  "killers," 
buying  another  one  for  which  he  paid  $22.50,  Mr.  H  contributing 
$10.00  of  this.  The  wagon  was  also  found  to  be  in  poor  condition, 
and  Pat  exchanged  it  for  another  one  for  which  he  had  to  pay  $7.00 
cash. 

The  cruelest  blow,  however,  came  when  his  trusted  friend 
Martin  informed  our  client  that  he  could  not  marry  the  lady  of  his 
heart  as  she  was  goin  to  marry  another  man  who  could  make  more 
money.  Mr.  H  further  announced  that  Patrick  must  give  back  the 
horse  and  wagon.  This  Pat  refused  to  do,  claiming  that  it  belonged 
to  him,  and  that  he  had  put  it  in  a  livery  stable  for  safe  keeping. 
Martin  H  then  started  a  replevin  suit,  and  the  case  came  up  before 
the  Municipal  Court  judge  before  referred  to.  He,  seeing  that 
OT  had  no  one  to  defend  him,  continued  the  case  and  sent  the 
young  man  to  us. 

We  took  up  the  case  and  told  the  client  to  bring  in  his  witnesses. 
One  morning  he  appeared  with  another  man  who,  our  attorney  at 
first  thought,  was  one  of  the  witnesses.  Such,  however  was  not  the 
case.  On  being  asked  the  man's  name  our  client  showed  some 
embarrassment  and  at  last  blushingly  announced  that  this  was 
Martin  H. 

''What, "  gasped  the  attorney,  "have  you  two  men  settled  your 
quarrel  already?" 

"Yes,"  Pat  replied,  "It's  all  O.  K.  now." 

It  seems  that  the  lady  in  the  case  had  a  will  of  her  own. 
Finding  out  the  way  matters  stood  she  had  boldly  declared  that 
she  was  going  to  marry  Patrick  O'T;  and  she  didn't  care  wliat 
anybody  else  said  about  it.  "What  could  be  better?"  she  had  told 
her  brother-in-law;  "  the  horse  and  wagon  would  thus  be  kept  in  the 
family.' '  He  agreed,  and  peace  was  restored.  The  case  was  settled 
out  of  court,  the  judge  awarding  the  plainti£F  one  cent  damages 
and  possession  of  the  horse  and  wagon« 
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Th€  objects  of  the  Society  are: 

I.    To  assist  in  securing  legal  protection  against  injustice  for 
men,  women  and  children,  who  are  unable  to  protect  them- 
selves. 
II.    To  take  cognizance  of  the  workings  of  existing  laws  and 

methods  of  procedure,  and  to  suggest  improvements. 
III.     To  propose  new  and  better  laws,  and  to  make  efforts  toward 
securing  their  enactment. 


NOTE  ON  THE  HISTORY  OF  LEGAL  AID  WORK^ 

By  John  H.  Wigmore.* 
To  the  Editor  of  the  Massachusetts  Law  Quarterly. 

Sir:  In  your  May  number  (pp.  172-184)  you  reprint  a  large 
part  of  the  15th  Annual  Report  of  the  Boston  Legal  Aid  Society, 
by  Reginald  Heber  Smith,  and  you  thus  give  it  a  permanent  record 
in  the  archives  of  our  profession.  Permit  me  therefore  to  place 
on  record  in  the  same  archives  the  correction  of  two  errors  of 
fact,  on  important  points,  occuring  in  that  report. 

Let  me  say  first  that  the  report  is  a  masterly  document,  hav- 
ing a  most  unusual  breadth  of  view  as  well  as  insight  These 
errors  of  fact  were  due  to  certain  misleading  statements  appearing 

in  the  sources  from  which  the  able  compiler  drew  his  facts. 

^ —  I       '  I  III  I 

^Reprinted  from  the  Massachusetts  Law  Quarterly,  I,  288  (1916). 
'Professor  of  Law  in  Northwestern  University  School  of  Law. 
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1.  On  p.  179  it  is  stated  that  the  Legal  Aid  Society  of  New 
York  was  founded  as  a  German  Society  in  1876,  and  opened  as 
a  general  one  in  1896,  and  that  "until  Ipoo  the  history  of  legal  aid 
work  is  the  story  of  the  development  of  the  New  York  Society."^' 
and  that  in  1900  the  Boston  Society  became  the  second  one.  Tliis 
is  an  error  of  history.  Already  in  1888  two  societies  had  been 
incorporated  in  Chicago, — one,  the  Bureau  of  Justice;  the  other, 
the  Protective  Agency  for  Women  and  Children.  Both  of  these 
were  purely  legal  aid  societies,  as  now  understood;  neither  one 
was  limited  to  any  nationality;  the  former  took  care  of  men's 
cases  chiefly ;  the  latter,  of  women's  and  children's  cases ;  each  was 
in  charge  of  one  or  more  regular  attorneys,  and  each  was  supported 
by  general  contributions.  Both  of  them,  therefore,  antedated  the 
New  York  Society  as  general  societies,  though  the  New  York  one 
was  the  earliest  in  type. 

In  1905,  seventeen  years  after  their  founding,  they  consolidated 
into  one,  which  was  incorporated  as  the  Legal  Aid  Society  of 
Chicago.  This  date  is  what  has  misled  the  author  of  the  Boston 
report.  The  date  1905  appears  on  the  current  reports  of  the  Chi- 
cago Society  as  the  year  of  its  incorporation.;  but  up  to  about  1912 
its  reports  bore  also  the  dates  of  incorporation  of  the  two  original 
societies. 

History  therefore  should  record,  in  favor  of  the  Chicago  Bar, 
that  it  was  at  least  the  second  in  this  country  to  provide  this  kind 
of  public  service ;  and  that  it  was  the  first  to  give  unlimited  scope 
to  its  work.  As  I  myself  Was  a  subscriber,  and  familiar  with  its 
work  as  early  as  1895,  and  possess  a  fairly  complete  set  of  the 
Bureau  of  Justice  Reports,  I  feel  a  personal  interest  in  seeing  that 
the  error  of  history  contained  in  the  Boston  report  of  1915  is  not 
perpetuated  in  any  other  archives. 

2.  On  page  183  the  Boston  report  continues:  "Europe  has 
learned  the  value  of  legal  aid  work  from  America,  largely  through 
the  splendid  work  of  Arthur  von  Briesen,  president  of  the  New 
York  Society.  .  .  .  Germany,  with  characteristic  thoroughness, 
has  organized  300  municipal  legal  aid  bureaus.  ...  In  1913  a 
convention  was  held  in  Nuremberg,  which  was  attended  by  dele- 
gates from  Austria,  Belgium,  Denmaric,  Holland,  Germany,  Switzer- 
land, and  the  United  States." 

This  is  the  second  error.  The  woric  of  Arthur  von  Briesen 
has  indeed  been  splendid,  and  Germany  may  have  learned  of  legal 
aid  work  through  him.  But  the  rest  of  Europe  did  not  learn  it 
from  Germany.    There  lies  before  me  the  Annual  Report  for  1898- 
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99  of  the  Law  Students'  Association  for  Legal  Aid  to  the  Poor, 
in  Copenhagen ;  it  was  given  to  me  on  my  visit  to  the  headquarters 
of  the  society  there,  in  1905.  It  shows  an  annual  income  of  6,200 
kroner;  a  staff  of  34  councillors,  19  co-adjutors,  and  25  assistants 
(5  women) ;  and  a  total  of  17,500  persons  helped,  22,000  applica- 
tions, and  40  different  classes  of  legal  advice  given.  The  report 
does  not  give  the  precise  date  of  the  society's  founding,  but  does 
make  plain  that  it  was  prior  to  1888;  and  the  enormous  number 
of  applications  received  in  1898  (greater  than  the  number  for  the 
New  York  Society  at  a  much  later  period)  shows  that  it  must  have 
been  in  existence  a  long  time. 

There  lies  before  me  also  a  copy  of  the  "Regulations  of  the 
Lawyers'  Association  for  Gratuitous  Defense  of  the  Poor  in 
Criminal  Cases,"  printed  at  Rome,  and  dated  1904;  it  was  given 
to  me  by  an  officer  of  the  society  on  a  visit  to  that  city  in  1905. 
The  date  of  the  society's  founding  is  not  stated,  but  nothing  ap- 
pears to  show  that  it  is  a  new  institution. 

The  truth  is  that  legal  aid  society  work,  in  one  form  or  an- 
other, is  no  new  thing  anywhere  except  under  the  Anglo-American 
system  of  justice.  In  Scotland,  for  example,  it  has  long  been 
known;  I  have  somewhere  a  citation  to  the  history  of  legal  aid 
work  in  Scotland,  but  I  cannot  now  find  it;  perhaps  it  was  in  the 
"Juridical  Review;"  Professor  Keedy's  report  also  speaks  of  the 
fact  (see  the  "Journal  of  Criminal  Law  and  Criminology,"  III, 
738).  And  I  feel  certain  that  an  examination  of  the  facts  in 
continental  countries  would  disclose  a  long  history.  Nor  do  I 
lef er  now  to  the  Courts  of  Conciliation  which,  in  Italy  and.  Norway 
and  elsewhere,  have  answered  a  similar  purpose  for  civil  claims; 
these  represent  a  distinct  mode  of  doing  justice  for  the  poor,  and 
perhaps  have  rendered  unofficial  legal  aid  needless  except  in  crim- 
inal cases. 


SOME    OF    THE    INTERESTING   PROBLEMS    ENCOUN- 
TERED IN  PRACTICE  AS  ATTORNEY  FOR 
THE    LEGAL    AID    SOCIETY    OF 
CHICAGO  IN  1915-1916. 

By  Eileen  Markley  Znaniecki  ^ 

The  Legal  Aid  Society  aims  at  securing  justice  for  people  in 
Chicago  too  poor  to  pay  for  the  services  of  an  attorney.  As  the 
greater  number  of  poor  people  are  inmiigrants  or  the  direct  descend- 

ipormer  attorney  for  the  Legal  Aid  Society  of  Chicago. 
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ants  of  immigrants,  it  is  not  surprising  that  most  of  those  who 
appeal  to  the  Society  for  help  talk  in  a  foreign  tongue  and  are 
unable  to  understand  our  language.  Yet  we  expect  them  to  under- 
stand and  conform  to  our  customs  and  to  know  our  laws.  ''Ignor- 
ance of  the  law  excuses  no  one."  The  acquisition  of  a  new 
language  is,  however,  a  simple  matter  in  comparison  with  the  long 
process  necessary  under  the  present  conditions  of  society  before  the 
average  foreigner  becomes  "Americanized."  For,  these  immigrants 
come  to  this  country  with  certain  traditional  attitudes  toward  mem- 
bers of  their  family,  neighbors,  business  associates,  tradesmen,  the 
upper  classes  and  the  government.  These  attitudes  are  not  our 
attitudes.  We  sometimes  find  it  difficult  to  believe  that  their  atti- 
tudes really  exist,  so  incomprehensible  to  us  they  frequently  are. 
When  our  clients  tell  us  of  business  dealings  characterized  by  a 
lack  of  the  fundamental  precautions  commonly  found  in  business 
transactions  in  America,  we  often  feel  their  cases  nearly  hope- 
less from  a  practical  point  of  view;  and  it  is  only  their  honest 
faces  and  their  earnestness  that  tempt  us  to  try  the  cases  out  in 
court.  In  such  cases  there  is  seldom  any  difficult  question  of  law 
involved.  The  decision  of  the  court  depends  entirely  on  the  judge's 
knowledge  of  human  nature,  and,  more  particularly,  on  his  knowl- 
edge of  the  traditional  attitudes  and  customs  of  the  class  to  which 
the  parties  and  witnesses  belong.  This  knowledge  is  usually  based 
upon  common-sense  observations,  which  are  always  unscientific, 
often  inaccurate,  and  sometimes  false. 

Last  spring  two  cases  were  tried  in  behalf  of  Legkl  Aid 
clients  in  the  Municipal  Court  of  Chicago,  the  results  of  which 
depended  absolutely  on  the  judge's  knowledge  of  the  traditional 
attitudes  of  foreigners.  In  the  case  of  K —  v.  T — ,  our  client, 
a  poor  Polish  woman,  claimed  to  have  loaned  $300  to  a  neighbor 
without  taking  any  note  or  any  receipt,  and  without  a  definite 
understanding  as  to  when  and  how  the  money  was  to  be  returned, 
with  no  agreement  for  interest,  and,  of  course,  with  no  security. 
Her  cross-examination  was  so  full  of  contradictions  about  the 
way  she  got  the  money  and  where  she  had  kept  it  before  lending  it 
to  the  defendant  that  it  left  one  in  doubt  as  to  whether  she  ever 
had  any  money  to  lend.  On  the  other  hand,  the  defendant  intro- 
duced some  testimony  that  was  so  clearly  perjured  that  it  gave 
the  impression  of  a  deliberate  plan  to  lie.  In  the  other  case,  here- 
inafter called  the  Krokum  case,  a  laborer  recently  arrived  from 
Russian  Poland,  claimed  to  have  left  several  hundred  dollars,  tied  up 
in  different  rolls,  each  roll  belonging  to  a  member  of  his  family,  in 
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a  safe-deposit  vault  belonging  to  a  firm  of  two  Jews,  about  whose 
honesty  he  knew  nothing  whatever.  When  he  later  visited  the 
vault  he  found  that  all  his  money  had  disappeared. 

These  cases  were  tried  by  judges  equally  experienced,  both 
Irish  and  both  past  middle  age.  Judge  R.  decided  in  favor  of  the 
plaintiff  in  K —  v,  T — ,  and  stated  that  the  lower  class  of  Polish 
peasants  from  which  both  the  plaintiff  and  the  defendant  came  were 
accustomed  to  consider  borrowings  and  lendings  among  friends  as 
family  affairs  without  formalities  of  any  kind,  and  that,  while  the 
defendant's  testimony  bore  the  stamp  of  untruth,  the  plaintiff's 
testimony  was  convincing  on  the  whole,  though  unreliable  in  part, 
precisely  in  those  parts  where  he  would  expect  to  find  it  so;  for 
his  experience  had  shown  him  that  Polish  immigrants  are  so  sus- 
picious of  American  conditions  of  life  that  they  guard  and  hoard 
their  savings  in  queer  ways  and  that  they  will  not  divulge  these 
fully  even  when  they  are  under  oath  on  the  witness-stand. 

This  case  was  called  to  the  attention  of  Professor  W.  I.  Thomas 
and  Dr.  Znaniecki,  who  are  making  a  study  of  the  Polish  peasant 
which  will  shortly  appear  in  print.  Commenting  on  it  in  their 
preface  the  authors  say: 

"The  Polish  peasants  lie  in  court  because  they  bring  into  the  court  a 
fighting  attitude.  Once  the  suit  is  started,  it  becomes  a  fight  where  con- 
siderations of  honesty  or  altruism  arci  of  no  account  any  longer  and  the 
only  problem  is  not  to  be  beaten.  Here,  we  have  indeed  a  formula  that 
may  become,  if  sufficiently  verified,  a  sociological  law;  the  lawsuit,  and  a 
radical  fighting  attitude,  result  in  false  testimony.  Apparent  exceptions  ,will 
be  explained  then  by  influences  changing  either  the  situation  of  the  law- 
suit or  the  attitude.  Thus,  in  the  actual  case  the  essence^  of  most  of  the 
testimony  for  the  plaintiff  was  true,  namely,  the  claim  was  real.  But  the 
claim  preceded  the  lawsuit.  The  peasant  woman  would  not  have  started 
the  suit  without  a  just  claim;  for,  as  long  as  the  suit  was  not  started,  con- 
siderations of  communal  solidarity  were  accepted  as  binding,  and  a  false 
claim  would  have  been  considered  the  worst  possible  offense.  .  .  .  There 
was  no  cause  making  a  false  claim  possible,  for  the  law  subjectively  for 
the  peasant  can  be  here  only  a  means  to  redress,  not  a  means  to  inflict 
wrong;  since  he  docs  not  master  it  sufficiently  to  use  it  the  wrong  way, 
and  the  desire  of  redress  is  the  only  attitude  that  is  not  offset  by  the  feel- 
ing of  communal  solidarity." 

This  case  has  been  appealed  and  it  will  be  interesting  to  com- 
pare the  reasoning  of  the  Appellate  Court  with  that  of  the  Municipal 
Court  in  its  explanation  of  the  various  inconsistencies  appearing 
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in  the  testimony  of  all  the  parties  concerned.  The  evidence  leaves 
us  entirely  at  sea,  unless  we  do  make  some  generalizations,  more 
or  less  scientific,  concerning  the  customs  of  the  Polish  peasants.  If 
the  plaintiflF's  claim  was  honest,  why  did  she  not  rest  on  her  honesty 
and  tell  a  straight-forward,  clear  and  convincing  story  of  how  she 
came  by  her  money  and  what  she  did  with  it  up  to  the  time  of 
her  loan  ?  If  the  defendant  really  did  not  get  the  money,  why  did 
she  not  give  a  consistent  account  of  the  occurrences  alleged  as  the 
reason  for  the  loan  and  why  did  she  introduce,  to  corroborate  her 
story,  witnesses  who  obviously  knew  nothing  of  the  matter? 

In  the  Krokum  case.  Judge  M.  after  hearing  the  preliminary 
statement  of  the  case  and  before  hearing  the  evidence,  expressed 
his  disbelief  in  the  plaintiff's  story  that  he  kept  money  lying  in 
a  safe-deposit  vault  when  he  could  have  put  it  out  at  interest,  and 
he  stated  that  we  could  not  prove  our  case.  The  decision  against 
our  client  was  clearly  based  upon  the  judge's  lack  of  familiarity 
with  the  habits  of  such  men  as  our  client.  He  remarked  that  the 
plaintiff  should  have  known  better  than  to  leave  his  money  in  a 
safe-deposit  vault,  if  he  did. 

These  are  only  two  typical  cases.  Every  law  case  in  America 
where  immigrants  are  involved  probably  presents  to  the  attorney 
and  the  judge  complications  resulting  from  attitudes  of  the  foreign- 
ers which  are  different  from  our  attitudes.  Most  of  the  difficulties 
experienced  by  inmiigrants  in  this  country  come  from  slight  or 
serious  misadaptations  to  their  new  environment.  They  under- 
stand only  those  situations  and  attitudes  which  they  were  accus- 
tomed to  meet  in  their  native  countries,  and  failing  to  meet  them 
here,  they  fall  into  hopeless  confusion;  and  it  is  only  after  long 
and  painful  experience  that  they  learn  how  to  adapt  themselves 
to  the  demands  of  American  life.  The  lawyer  or  judge  who 
imagines  that  certain  action  could  not  have  occurred  because  it 
does  not  seem  to  him  reasonable  or  probable  that  it  should  occur 
under  the  given  circumstances,  is  bound  to  fall  into  error. 

Experience  with  divorce  cases  in  the  superior  and  circuit  courts 
has  shown  that  the  judges  are  kind-hearted  and  humane  men  and 
that  they  dislike  holding  a  marriage  void,  especially  where  there 
are  children,  on  grounds  that  appear  technical  or  arbitrary.  But 
this  tendency  has  received  a  severe  check  in  the  last  year.  The 
tmiform  marriage  act  enacted  by  the  legislature  in  1915,  provides 
conclusively  that  all  marriages  of  Illinois  residents  celebrated  out- 
side of  the  state  which  would  be  void  if  celebrated  within  the 
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state  are  equally  void  though  celebrated  in  a  state  according  to 
the  laws  of  which  the  marriage  would  ordinarily  be  valid.  This 
has  made  it  practically  useless  to  contest  bills  of  divorce  in  which 
the  charge  is  remarriage  within  a  year  from  the  divorce  of  either 
party,  especially  since  it  is  impossible  to  get  temporary  alimony 
while  the  case  is  pending. 

The  law  making  void  all  marriages  celebrated  within  a  year 
after  the  divorce  of  either  party  has  been  used  as  an  instnmient  for 
injustice  in  all  of  the  cases  invoking  it  which  came  under  our  obser- 
vation. In  nearly  all  of  them  the  woman  was  ignorant  of  the  law, 
sometimes  she  was  ignorant  of  the  prior  divorce,  and  the  man  al- 
ways made  use  of  the  law  to  escape  obligations  he  had  voluntarily 
assumed,  when  these  obligations,  for  some  reason  or  other,  became 
irksome  to  him.  By  allowing  a  man  to  take  advantage  of  his  own 
wrong  in  this  way  the  law  declares  a  relation  entered  into  on  both 
sides  in  good  faith  to  have  been  illegal,  bartardizes  the  children,  if 
any,  and  throws  upon  the  state,  charity,  or  relatives  the  burden  of 
their  support-  Surely  the  evil  the  statute  was  intended  to  prevent 
is  slight  compared  to  the  harm  caused  to  innocent  people,  and, 
eventually,  to  the  state  itself. 

The  other  check  to  the  humanitarian  tendencies' of  the  judges 
to  uphold  marriages  was  given  by  the  recent  decision  of  the  Appel- 
late Court  in  the  Matthes  case^  where  the  court,  holding  this 
particular  marriage  good  for  want  of  proof  that  the  complainant 
was  under  the  age  of  consent,  declared  all  marriages  by  girls  under 
16  and  boys  under  18  absolutely  void.  Though  this  is  obiter  dictum 
in  this  case,  it  will  probably  be  accepted  as  authoritative  in  the 
absence  of  any  further  interpretation  of  the  statute.  Apparently 
the  children  of  such  marriage  are  illegitimate  unless  the  marriage 
is  confirmed. 

Perhaps  the  most  unsatisfactory  feature  of  the  work  as  at- 
torney for  the  Legal  Aid  Society  is  the  inability  to  collect  judg- 
ments because  the  client  cannot  furnish  a  real  estate  bond  which 
is  required  before  a  levy  on  personalty  will  be  made.  The  bond- 
ing companies  will  not  go  bond  in  such  cases,  even  for  a  fee  of 
$5  or  $10,  (which  the  case  sometimes  would  justify).  They  say 
they  are  paid  for  the  accommodation  and  not  for  the  risk,  and  they 
do  not  take  risks ;  they  want  to  be  able  to  fall  back  on  the  principal 
in  case  any  loss  is  incurred ;  and  as  our  clients  are  not  "responsible" 
people,  they  might  be  unable  to  secure  reimbursement,  and,  there- 

^Matthes  v,  Matthes,  Appellate  Court,  First  District,  Gen.  No.  21265; 
decision  April,  1916. 
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fore,  they  will  not  go  bond  for  them.  The  only  possible  way  to 
surmount  this  difficulty  would  be  for  some  charitable  person  to 
donate  to  the  Society  the  title  to  real  estate  for  this  purpose.  There 
would  be  risk,  of  course,  that  a  levy  might  be  made  on  property 
not  belonging  to  the  defendant;  but  since  most  of  the  judgments 
are  small,  and  as  the  majority  of  these  mistakes  do  not  lead  to 
difficulties,  it  might  be  well  worth  while  to  try  such  a  plan. 

We  have  had  better  success  with  our  other  problem,  that  of 
filing  appearances  for  poor  people  in  divorce  cases.  Appearances 
ordinarily  cost  $3.  The  statute,  providing  that  poor  persons  can 
sue  without  paying  court  costs,  does  not  provide  for  their  filing 
appearances  as  poor  persons.  Yet,  it  is  more  vital  that  a  person  be 
given  a  chance  to  defend  his  rights  in  court  than  that  he  be  allowed 
to  sue;  because  if  he  does  not  take  advantage  of  his  chance  to 
appear  when  it  is  given  him,  his  rights  are  cut  off  once  for  all; 
whereas  a  person  can  sue  at  any  time  within  the  period  allowed 
by  the  statute  of  limitations.  Most  of  the  women  who  come  to  the 
Legal  Aid  Society  to  be  represented  in  divorce  proceedings  have 
been  abandoned  by  their  husbands;  they  usually  have  two,  three, 
or  four  little  children  and  no  means  of  support,  or  very  little.  It 
is  often  absolutely  impossible  for  them  to  get  $3.  After  consider- 
able effort  in  my  term  as  attorney  for  the  Legal  Aid  Society,  I 
convinced  the  clerks  of  the  Superior  and  Circuit  Courts  that  poor 
women  should  be  allowed  to  file  appearances  without  cost,  and  the 
appearance  fee  was  always  scrupulously  paid  later,  if  any  money 
was  forthcoming  from  the  husband.  My  strongest  argument  always 
proved  to  be:  "But,  I  have  done  it  before."  It  would  seem  that 
some  decisive  understanding  with  the  judges  should  be  reached,  or 
the  law  amended,  so  that  there  will  be  no  doubt  in  the  future  that 
women  will  not  lose  their  day  in  court  for  lack  of  an  appearance 
fee.  If  the  Legal  Aid  Society  did  nothing  more  than  protect  the 
rights  of  these  women  and  children  whose  husbands  have  deserted 
them,  planning  to  avoid  supporting  them  in  the  future,  it  would 
more  than  justify  its  existence.  I  found  that  in  about  half  the 
cases,  when  the  men  found  that  the  Society  was  looking  after  the 
interests  of  their  wives  and  families  they  dropped  their  divorce 
cases,  or  failed  to  come  to  trial,  and  sometimes  even  became  re- 
conciled. 
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The  objects  of  the  Society  are: 

I.    To  assist  in  securing  legal  protection  against  injustice  for 
men,  women  and  children,  who  are  unable  to  protect  them- 
selves. 
11.    To  take  cognizance  of  the  workings  of  existing  laws  and 

methods  of  procedure,  and  to  suggest  improvements. 
III.    To  propose  new  and  better  laws,  and  to  make  efforts  toward 
securing  their  enactment. 


A  JUDGE  REVERSES  HIS  DECISION* 
For  a  judge  to  reopen  a  case,  reverse  his  decision,  and  order 
a  return  of  the  fine  is  so  unusual  an  occurrence  that  the  Legal  Aid 
Society  was  at  first  assured  it  could  not  be  done.    This  was  recently 
accomplished,  however,  for  one  of  our  clients. 

In  December,  1915,  Mary  F.  a  clean,  plain-looking  Hungarian 
woman  came  to  our  office  with  her  employer,  Mrs.  L.,  who  explained 
Mary's  case  to  the  interviewer,  as  Mary  was  unable  to  speak  much 
English.  She  said  that  Mary  had  worked  for  her  by  the  day  as 
laundress,  for  over  a  year,  and  that  she  had  always  found  her 
to  be  good  and  honest.  Recently  Mary  had  been  arrested  and 
fined  $11.  What  the  charge  was  against  her  Mary  was  unable  to 
explain;  Mrs.  L.  thought  there  must  be  some  mistake  about  it, 
and  wanted  the  Legal  Aid  Society  to  investigate  the  case. 

1.    File  No.  879.  11. 
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Mary  explained  (with  Mrs.  L/s  help)  that  on  the  evening  of 
Dec.  13th  she  started  to  do  some  night  scrubbing,  but  could  not 
have  gone  far  when  she  had  a  "spell/'  for  she  remembered  noth- 
ing that  happened  to  her. from  the  time  she  left  her  room  until  she 
found  herself  locked  up  in  a  polite  station.  She  had  another 
''spell"  after  reaching  the  station  and  so  was>  given  a  bed  for  the 
night  rather  than  a  cell.  The  sum  of  $15  was  found  by  the  matron 
in  Mary's  stocking,  which  represented  the  total  sum  of  her  savings, 
as  she  had  spent  most  of  her  earnings  to  pay  doctors'  bills;  $11.50 
of  this  $15  was  taken  from  her  next  morning  as  a  fine  by  the  court, 
and  she  was  released — ^though  she  had  not  understood,  she  said, 
what  the  charge  was  against  her. 

We  called  up  Mary's  doctor,  who  said  that  he  had  treated 
Mary  for  some  time  for  epilepsy,  that  there  must  be  scone  mistake 
about  her  arrest,  and  that  he  would  be  willing  to  testify  for  her. 
The  interviewer  also  called  up  another  of  Mary's  employers,  for 
whom  she  had  worked  for  a  long  time.  This  lady  spoke  very  highly 
of  her,  and  said  she  would  be  glad  to  help  her  in  this  matter  if 
she  could. 

The  interviewer  then  went  with  Mary  to  the  court  where  she 
had  been  tried  and  was  surprised  to  find  that  the  charge  against 
her  was  that  of  soliciting  men.  The  policeman  who  had  arrested 
her  chanced  to  be  in  court,  and  said  that  Mary  had  accosted  him 
and  also  two  other  men,  who  had  testified  against  her.  She  can- 
not speak  an  English  sentence  correctly ;  so,  after  the  woman's  epi- 
leptic condition  was  explained  to  the  policeman,  he  admitted  that 
the  meaning  of  her  remarks  to  him  might  have  been  construed  in 
different  ways;  that  it  was  possible  that  he  might  have  been  mis- 
taken ;  and  that  she  might  have  been  asking  for  help.  She  does  not 
remember  what  occurs  when  she  has  an  epileptic  attack;  and  she  said 
that  she  did  not  remember  to  have  seen  this  policeman.  Had  she 
known  that  the  charge  against  her  was  soliciting  men,  she  would 
not  have  told  her  employer  of  her  disgrace.  She  is  alone  in  Chi- 
cago; her  husband  deserted  her  because  of  her  epilepsy,  and  she 
has  no  children.  She  had  not  had  much  work  recently,  and  was 
nearly  penniless. 

These  facts  were  all  explained  to  Judge  F.,  and  a  reopening 
of  the  case  and  the  return  of  Mary's  money  asked  for.  The  Judge 
said  the  fine  could  not  be  returned.  This  was  reported  to  the  superin- 
tendent, wly  conferred  with  Judge  Olson  on  this  point  Judge 
Olson  very  kindly  conferred  with  Judge  F.,  and  the  result  was  that 
the  Legal  Aid  representative  was  asked  to  return  to  Judge  F.'s 
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court  before  the. thirty  days  had  elapsed  since  Mary's  trial — the 
time  limit  in  ^hich  a  case  may  be  reopened.  Mrs.  L.,  Mary's 
employer,  who  had  first  brought  her  to  the  Legal  Aid  Society,  went 
with  the  Legal  Aid  representative  to  the  court  on  Jan.  13th.  Judge 
F.  reopened  the  case,  reversed  his  decision,  discharged  Mary,  and 
ordered  that  her  fine  of  $11  be  returned  to  her. 

The  clerk  of  the  court,  however,  maintained  that  in  spite  of 
all  this  the  fine  could  not  be  returned.  A  claim  for  the  $11  was 
taken  to  Alderman  Rodriguez,  who  signed  it,  and  presented  it  to 
the  City  Council;  and  on  July  1,  1916,  Mary  received  an  order  for 
$11  on  the  city  treasury  and  got  her  money.  More  importSint, 
however,  than  the  return  of  her  money  was  the  reversal  of  the 
charge  on  the  police  record  involving  her  character.  Mary  wished 
to  express  her  gratitude  by  presenting  to  the  Legal  Aid  worker 
who  handled  the  case  a  piece  of  fine  embroidery  she  had  made; 
and  she  seemed  disappointed  that  her  gift  could  not  be  accepted. 

THE  TROUBLES  OF  AN  ALIEN  IMMIGRANT* 

The  night  was  growing  colder,  and  Jacob  W.  quickened  his 
steps ;  the  chill  was  beginning  to  strike  through  his  thin  coat.  The 
place  could  not  be  very  much  further  off,  and  Jacob  was  certain 
that  he  would  find  work  there — fourteen  miles  to  the  south,  they 
had  told  him,  and  he  must  have  walked  three-quarters  of  that 
distance.  He  was  approaching  a  low  range  of  hills;  beyond  them 
he  was  certain  he  would  see  the  light  of  the  farmhouse  where  he 
felt  sure  that  food  and  work  awaited  him.  He  commenced  to 
ascend  the  first  of  the  hills.  He  reached  the  top,  clambered  over  a 
fence  and  started  to  descend.  There  was  no  fort  there,  no  uni- 
formed soldier  or  border  g^ard — ^nothing  at  all  to  convey  to  the 
mind  of  Jacob  that  he  had  stepped  from  under  the  shadow  of  the 
palladium  of  the  empire  of  the  old  world  and  in  under  that  of  the 
empire  of  the  new.  There  was  nothing  at  the  top  of  the  hill  save 
a  blasted  tree  and  the  fence.  Jacob  plodded  on  crunching  the  snow 
under  his  clumsy  boots.  As  he  mounted  the  last  of  the  range  of 
hills,  he  saw  in  the  distance  the  gleam  of  "the  lights  in  &e  farmhouse. 
With  new  vigor  he  set  out  more  rapidly  toward  his  goal.  Little 
did  Jacob  think  that  on  that  February  night  he  had  violated  the 
letter  of  a  section  of  the  august  federal  statutes,  and  that  he  had 
entered  the  United  States  at  a  point  other  than  a  point  designated 
as  a  port  of  entry  by  the  Department  of  Labor.    For  he  had  started 
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ID  Canada,  and  he  was  now  in  the  United  States.    And  he  was 
unlawfully  there. 

Jacob  did  not  find  work  at  the  farmhouse.  Still  seeking  work, 
he  drifted  further  into  the  interior,  and  finally  reached  St  Paul. 
He  was  told  there  that  in  Chicago  he  would  do  better.  So  he 
finally  reached  the  polygtot  chy  of  the  West  Here  he  found  a 
fellow-countryman  of  his — a  man  from  the  same  district,  who 
gave  him  work.  Jacob  found  that  he  could  save  money,  ^e  began 
to  plan  to  bring  his  wife,  Arniie,  who  was  still  in  Canada,  across 
the  border.  He  inquired  how  much  a  ticket  would  cost,  and  when 
he  had  the  proper  amount  gathered  together,  he  sent  it  to  her  with 
directions  how  to  get  to  Chicago.  But  in  procuring  the  ticket  he 
then  found  that  he  was  an  object  of  interest  to  the  federal  govern- 
ment ;  it  wanted  to  know  if  he  was  really  married,  why  he  had  left 
his  wife,  and  how  he  came  in.  When  he  had  answered  the  questions 
and  disclosed  his  mode  of  entry,  and  these  facts  were  reported  to 
Washington,  a  warrant  was  promptly  issued  for  his  arrest.  The 
inspector  of  immigration  in  pharge  at  the  Chicago  office  telephoned 
the  Legal  Aid  Society  of  Chicago  to  send  one  of  their  attorneys  to 
represent  the  alien  at  the  preliminary  hearing.  The  attorney,  believ- 
ing that  it  was  a  deserving  case,  and  that  the  alien  was  one  of  the 
higher  type  of  immigrants,  signified  at  the  hearing  his  intention  to 
submit  a  brief  on  the  case  to  the  commissioner  general  of  immigra- 
tion and  through  him  to  the  secretary  of  the  Department  of  Labor. 

It  seemed  a  hopeless  task  at  the  time.  The  brief  as  submitted 
set  forth  the  purpose  of  the  immigration  laws  as  gathered  from 
the  utterances  of  the  Supreme  Court  of  the  United  States  and  the 
inferior  federal  courts.  It  was  pointed  out  that  the  purpose  of  the 
laws  was  to  prevent  the  entrance  into  the  United  States  of  those 
who  were  mentally  or  physically  unfit  to  assist  in  the  upbuilding 
of  the  nation  and  who  were  liable  to  become  public  charges;  and 
that  the  law  in  question,  ordering  the  deportation  of  aliens  entering 
at  another  point  than  a  designated  port  of  entry,  was  merely  a 
part  of  the  general  scheme ;  and  it  was  shown  by  the  evidence  sub- 
mitted that  Jacob  W.  did  not  belong  in  such  a  class.  The  brief 
was  sent  to  Washington.  During  these  negotiations  Jacob  W. 
remained  a  federal  prisoner  in  the  county  jail. 

Finally,  oh  September  6th,  a  letter  was  received  by  the  Legal 
Aid  Society  from  the  Chicago  office  of  the  immigration  service, 
announcing  that  the  secretary  of  the  Department  of  Labor  had 
canceled  the  warrant  against  the  alien,  and  that  he  was  set  at  liberty. 
In  all,  the  time  that  elapsed  from  the  time  of  his  arrest  until  his 
release  was  thirty  days. 
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IN  THE  FIRST  DISTRICT. 

(Opinions  digested  by  Student  Editors  Caldwell,  Boyd,  Coon,  Fairweatfaer, 
Postelnek,  Carson,  Price,  Segal  and  Tumbull.) 

Opinion  Filed  Fbbruart  16,  1916. 

ContractB — Suretyship  and  Guaranty. 

la.  Snilzler  Ado,  Co,  v.  On,  Gen.  No.  20483.  Held:  (1)  Where  one  agrees 
to  be  primarily  responsible  for  certain  money  due  and  in  a  notation  says,"Thi8 
applies  to"  another  note,'  he  will  be  primarily  liable  on  the  latter  note,  and  it  is 
not  a  mere  contingent  guaranty.  (2)  The  contract  of  guaranty  should  be  con- 
strued as  favorabw  to  the  creditor  as  other  written  contracts,  and  not  most 
strongly  in  favor  of  the  guarantor.    Affirmed.    (Goodwin,  J.) 

Opinion  Filed  February  19,  1916. 

Evidence — ^Prima  Fade  Proof— Duty  of  BzpUnation  on  Defendant  When  He 

Has  Peculiar  Knowledge  of  Facts — Control  of  Streets. 

2a.  Bolger  v.  City  of  Chicago,  Gen.  No.  20854.  Hddi  (1)  Where  one  has 
charge  or  management  of  a  thing  in  connection  with  which  an  accident  happens 
which  in  the  ordinary  course  of  things  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  evidence,  in  the  absence  of 
explanation  by  the  defendant,  that  the  accident  arose  from  a  want  of  proper 
care;  in  case  of  such  an  accident  the  duty  of  explanation  is  thrown  upon  those 
having  char^  of  the  thing,  particularly  when  information  concerning  the  thing 
itself  IS  within  the  particular  or  peculiar  knowledge  of  the  defendant.  (2)  The 
entire  and  complete  control  of  the  surface  of  the  street  and  everything  under- 
neath it  is  vest^  in  the  city.   Affirmed.    (Goodwin,  J.) 

Opinions  Filed  February  24,  1916. 

Parent  and  Child— Mother's  Right  to  Custody. 

3a.  Peo^,  ex  rel  Parker  v.  Bryson,  Gen  No.  21232.  Held:  (1)  The  law 
jealously  upholds  and  protects  the  mother's  superior  right  to  the  custody  of 
her  own  child  unless  it  has  been  forfeited  by  absolute  relinquishment  or  some 
course  of  conduct  or  conditions  that  render  its  assertion  incompatible  with  the 
parental  claim  and  the  child's  best  interests.  (2)  Compared  with  the  mother's 
natural  rights,  the  strain  upon  the  feelings  of  the  foster  mother  in  oarting  with 
the  child,  hard  as  it  may  be,  can  not  be  considered.    Reversed.     (Barnes,  J.) 

Appeal  and  Error — Sufficiency  of  Brief — Sufficiency  of  Abstract 

4a.  A,  J,  Bates  Co,  v,  Di  Nunzio,  Gen.  No.  21233.  Held:  (1)  Where 
a  plaintiff  in  error's  brief  contains  no  reference  to  any  place  in  the  abstract  where 
the  court  may  discover  any  ruling  claimed  to  be  erroneous,  the  court  cannot 
be  expected  to  search  through  the  abstract  to  find  the  rulings  complained  of. 
(2)  An  abstract  that  re9uires  the  court  to  ko  through  the  record  to  ascertain 
what  were  the  actual  rulings  of  the  court  and  what  were  the  controlling  features 
of  the  evidence  and  what  were  the  instructions  to  the  jury  does  not  meet  the 
purposes  for  which  one  is  required.    Affirmed.     (Barnes,  J.) 

Admissions  of  Counsel— Evidence— Books  of  Account 

5a.  EheUch  v.  Lakeside  Fisk  fir  Oyster  Co,,  Gen.  No.  21239.  Held:  (1) 
Any  fact  bearing  upon  the  issue  involved,  admitted  by  counsel,  may  be  the  ground 
of  the  court's  procedure  equally  as  if  established  by  the  clearest  proof.  (2)  The 
books  of  account  of  a  purchaser  are  not  admissible  as  against  the  seller.  Affirmed. 

Carriers— Liability   for   Interstate    Shipment— Evidence — ^Telephone    Conver- 
sation. 
6a.     Cohn  v,  Atchison,  Topeka  fir  Santa  Fe  Ry,  Co,,  (}en.  No.  21248.    Held: 

(1)  In  interstate  shipments,  wnen  the  carrier's  tariffs  and  schedules  are  duly 
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established  under  the  Federal  Act  Regulating  Commerce,  and  the  ^;oods  are 
received  for  transportation  under  the  terms  and  conditions  of  a  uniform  bill 
of  lading,  prepared  in  the  form  approved  and  recommended  by  the  Interstate 
Commerce  Commission,  the  carrier's  liability  for  any  loss  or  damage  shall  be 
r^^ulated  by  the  terms  and  conditions  of  the  bill  of  lading.  (2)  A  telephone 
conversation  with  an  unidentified  person  in  a  defendant's  office  is  admissible 
in  evidence.    Reversed.     (Barnes,  J.) 

Opinions  Filed  March  7,  1916. 

Afflnned  on  tiie  Facts. 

7a.  MiUer  Brewing  Co.  v.  Heilman  Brewing  Co.,  Gen.  No.  21835.  Affirmed 
on  a  review  of  the  record.    (McSurely,  P.  J.) 

ReTersed  on  the  Facts. 

8a.  Becker  v.  HoUensen,  Gen.  No.  21875.  Judgment  reversed  and  judg- 
ment of  ni/ ca/^^  entered,  on  a  review  of  the  record.    (McSurely,  P.  J.) 

Negligence — ^What  is  Contributory  NegUgence. 

9a.  McCausland  v.  Chicago  City  Ry.  Co.,  Gen.  No.  21890.  Held:  (1)  To 
stand  so  close  to  a  moving  car  as  to  be  struck  by  it  is  negligence.  (2)  Even  tho 
defendant  was  negligent  the  law  prohibits  a  recovery  where  the  plaintiff  was 
ffuilty  of  contributory  negligence.    Reversed  with  findings  of  fact.     (Holdom, 

Contracts — Modification  of  Instrument  Under  Seat 

10a.  Warner  v.  Pacific  Coast  Casualty  Co.,  Gen.  No.  21914.  Held:  A  parol 
agreement  to  modify  an  instrument  under  seal,  when  executed  is  valid.  Reversed 
and  judgment  here.  (McSurely,  P.  J.) 

Replevin — Suit  on  Bond — ^Res  Adjudicata  as  to  Ownership — ^Tender. 

11a.     Cermack  v.  Guggenheim  Laundry  Machine  Co.,  Gen.  No.  21923.  Held: 

(1)  As  between  parties  the  findings  as  to  ownership  in  a  replevin  suit  is  res 
adjudicata  and  cannot  be  raised  again  on  the  trial  of  the  suit  on   the  bond. 

(2)  When  the  property  in  goods  in  a  replevin  suit  has  been  determined  the  gjoods 
should  be  returned  in  accordance  with  the  judgment  in  that  suit  and  the  plaintiff 
need  not  sue  out  a  writ  of  retomo  habendo  as  a  condition  precedent  to  suit 
on  the  bond.  (3)  An  offer  to  return  the  goods  unaccompanied  by  a  tender  is 
not  a  performance  of  the  condition  of  the  replevin  bond,  a  compliance  with 
or  satisfaction  of  the  judgment  in  the  replevin  suit.    Affirmed.     (Holdom,  J.) 

Separate  Maintenance;  What  Necessary  For. 

12a.  Von  Der  BreHe  v.  Von  Der  Brelie,  Gen.  No.  21949.  Held:  Where 
husband  offers  to  provide  a  home  and  live  with  wife,  and  she  refuses  to  do  so, 
unless  he  disposes  of  his  property  as  she  wishes,  she  is  not  within  statutory 
conditions  entitling  her  to  separate  maintenance.  (Hurd's  111.  Stat.  Chap.  68). 
Affirmed.     (McSurely,  P.  J.) 

Statutes;  If  of  Other  State,  Error  to  Construe  as  Matter  of  Law. 

13a.  Treadwell  v.  Central  Bank,  Gen.  No.  21950.  Held:  In  an  action  on 
certificates  of  deposit,  it  is  error  to  construe  statutes  of  another  state,  when 
pleaded,  as  a  matter  of  law.  Statutes  are  pleaded  as  matter  of  fact  and  statutes 
and  decisions  should  be  allowed  in  evidence.  Reversed  and  remanded. 
(Holdom,  J.) 

Reversed  on  the  Record. 

14a.    Gavin  v.  State  Bank  of  MonHceUo,  Gen.  No.  21951.    Reversed  on  a 
review  of  the  record.    (Holdom,  J.) 
Negotiable  Instrument— Statute  of  State  of  Execution  a  Good  Defense. 

15a.  Albright  v.  Farmers  and  Traders  Bank  of  Lafayette,  Indiana,  Gen. 
No.  21952  Held:  Where  defendant  pleaded  the  satutes  of  another  state  govern- 
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ing  negotiable  instruments  and  a  meritorious  defense  under  it,  and  these  defenses 
were  eliminated  by  the  court  on  motion  of  the  plaintiff,  it  is  assignable  error. 
Reversed  and  remanded.     (HoLDOif,  J.) 

negligence — ^Violation  of  an  Ordinance. 

16a.  Deoine  v.  Chicago  Railways  Co.,  Gen.  No.  21982.  Held:  The 
violation  of  an  ordinance  is  not  negligence  per  se,  but  is  prima  facie  evidence 
from  which  the  jury  may  infer  negligence,  but  such  inference  may  be  rebutted 
by  evidence.    Revised  and  Remanded.     (McSurely,  P.  J.) 

Statute  of  Limitations  In  Boulty. 

17a.  United  States  Ftdelity  &  Guaranty  Co,  v,  Dickason,  Gen.  No.  21996. 
Held:  Equity  courts  in  cases  of  concurrent  jurisdiction  should  consider  them- 
selves bound  by  the  Statute  of  Limitations  which  govern  courts  of  law  in  like 
cases,  and  this  rather  in  obedience  to  the  Statute  of  Limitations  than  by  analogy. 
Revmed.    (Holdom,  J.) 

Estoppel. 

18a.  Speer  Hardware  Co,  v.  Consolidated  Adj,  Co,,  Gen.  No.  21997.  Held: 
A  defendant  having  selected  the  accounts  upon  which  he  undertook  to  guarantee 
collection,  cannot  say  plaintiff  is  in  default  as  to  the  kind  of  accounts  furnished. 
Affirmed.    (McSurely,  P.  J.) 

Guaranty. 

19a.  Galveston  Shoe  &  Hat  Co.  v.  Consolidated  Adj,  Co,,  Gen.  No.  21999. 
Held:  Where  a  party  contracts  to  collect  for  three  years  and  guarantees  to 
collect  a  certain  amount,  he  is  allowed  a  reasonable  time  after  the  expiration 
of  the  contract  to  collect  the  amount  guaranteed.  Reversed  and  Remanded. 
(McSurely,  P.  J.) 

Reversed  on  the  Facts. 

20a.  Texas  Co.  v.  Consolidated  Adj,  Co.,  Gen.  No.  22000.  Reversed  on 
a  review  of  the  record.    (McSurely,  P.  J.) 

Appeal  and  Error;  Error  Must  be  Specifically  Pointed  Out 

21a.  Narkiewicz  v.  Wachowski,  Gen.  No.  22008.  Held:  Court  of  review 
will  never  go  to  the  record  to  search  for  evidence  not  specifically  pointed  out  or 
argued,  for  the  purpose  of  reversing  the  judgment  of  the  trial  court;  and  the 
general  objections  to  the  misconduct  of  the  plaintiff's  counsel,  without  specifically 
pointing  out  the  misconduct  complained  of,  will  be  cured  by  the  ruhng  of  the 
trial  court.    Affirmed.    (Holdom,  J.) 

Contracts — ^Indefinite  Terms. 

22a.  Gray  Lumber  Co.  v.  Scharmer,  Gen.  No.  22016.  Held:  The  mere 
fact  that  certain  terms  of  a  contract  may  appear  indefinite  to  a  person  not 
in  that  line  of  business  does  not  render  the  contract  indefinite  as  trade  terms 
may  be  explained  by  testimony  of  witnesses  in  that  line  of  business.  Affirmed. 
(McSurely,  P.  J.) 

Mandamus— Rlgiit  of  City  Council  to  the  Books  of  the  School  Board— Council 

Alone  can  Lety  Taxes  for  Schods. 

23a.  People  v.  Board  of  Education,  Gen.  No.  22226.  Held:  (1)  The 
city  council  has  the  right  to  examine  the  books,  records,  documents  and  in- 
formation concerning  the  receipt  and  ex()enditure  of  money  by  the  school  board, 
and  the  animus  or  motive  of  the  council  in  seeking  such  examination  will  not 
affect  its  rifht;  such  right  is  based  on  the  theory  that  through  such  knowled|[e 
of  details  the  council  will  be  able  to  intelligently  exercise  its  powers,  and  is 
not  required  to  rely  on  a  communication  from  the  school  board  as  its  sole  and 
ultimate  source  of  information.  (2)  Construing  Chap.  122  Hurd's  Rev.  Stat. 
"An  Act  to  Establish  and  Maintain  a  System  of  Free  Schools'*  in  force  June 
12,  1909,  the  board  of  education  has  routine  powers  of  government  of  the  schools, 
but  to  purchase  propert>r,  lease  property  or  borrow  money  it  must  have  the 
concurrence  of  the  council,  and  nas  no  power  to  levy  taxes,  such  power  being 
left  to  the  council  and  to  do  so  intelligently  the  council  has  the  innerent  right 
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to  have  access  to  the  original  sources  of  information.  Reversed  and  Remanded. 
(MCSURBLY,  P.  J.) 

Opinions  Filed  March  9,  1916. 

Reversed  on  the  Facts. 

24a.  Puswaskis  v,  Seipp  Brewing  Co.,  Gen.  No.  19492.  Reversed  and 
remanded  on  a  review  of  the  record.     (Barnes,  J.) 

Affirmed  on  the  Facts. 

25a.  Trvhon  v.  Miller,  Gen.  No.  20528.  Afl&rmed  on  remittitur  on  a  review 
of  the  record.     (Gridlby,  P.  J.) 

Repair  and  Maintenance  of  Streets — Special  Assessments. 

26a.  Reinwi  v.  Commissioners  of  Lincoln  Park,  Gen.  No.  20574-20612. 
Held:  (1)  It  is  the  original  duty  of  a  municipality  to  retain  streets  and  after 
making  the  initial  improvement  they  have  no  power  to  compel  abutting  owners 
by  special  assessment  to  pay  for  the  maintenance  or  repairs.  (2)  An  act  authoriz- 
ing special  assessments  is  unconstitutional.    Revised  and  remanded.     (Gridley, 

Affirmed  on  the  Facts. 

27a.  Navigat4>  v.  Melone,  Gen.  No.  20807.  Affirmed  on  a  review  of  the 
record.     (Barnes,  J.) 

Willa— Revoked  Provisions  of  a  Will— Executory  Devise— Rules  of  Construction 
— ^Intention  of  Testator — ^Rule  Against  Perpetuities— Law  Governing  Con- 
struction When  Testator  Was  Domiciled  and  Executed  Will  in  Another 
State  and  There  Dies. 

28a.  Defrees  v.  Brydon,  Gen.  No.  20938.  Held:  (1)  The  revoked  pro- 
visions of  a  will  may  be  regarded  for  the  purpose  of  determining  the  intention  of  the 
testator.  (2)  An  executory  devise  (or  bequest),  is  such  a  disposition  that  thereby 
no  estate  vests  at  the  death  of  the  devisor,  but  only  on  some  future  contingency. 

(3)  Courts  will  not  construe  the  same  words  used  in  di£Ferent  parts  of  a  will 
as  having  different  meanings,  if  it  is  possible  to  avoid  doing  so.  The  intention 
to  use  the  same  words  in  different  senses  must  be  clear  and  beyond  question. 

(4)  Courts  will  give  effect  to  the  intention  of  the  testator,  unless  it  violates 
some  established  rule  of  law,  and  a  will  should  be  construed  so  as  to  avoid  in- 
testacy, if  possible,  as  to  any  of  his  property.  (5)  The  will  and  codicils  must  be 
read  together  as  one  instrument,  and  so  far  as  practicable  must  be  recognized 
or  harmonized  together  as  one  consistent  whole.  (6)  The  rule  against  per- 
petuities is  that  ''no  future  interests  in  property  shall  be  created  which  must 
not  necessarily  vest  within  twenty-one  years,  exclusive  of  periods  of  gestation, 
after  lives  in  being."  (7)  In  ascertainmg  the  intention  ot  the  testator,  effect 
must  be  given  to  all  the  language  used,  if  it  can  be  done.  (8)  If  one  construction 
will  render  a  portion  of  the  language  meaningless  and  another  will  give  effect 
to  all  the  words,  the  latter  construction  must  be  adopted.  (9)  Where  the  testator 
has  been  domiciled  in  another  state  where  the  will  and  codicils  were,  drawn 
and  executed,  and  dies  there,  their  construction  and  effect  as  to  the  property 
involved  (personality),  must  be  governed  by  the  law  of  that  state.  Reversed. 
(McGooRTY,  J.) 

Reversed  on  the  Facts. 

29a.  Defrees  v.  Brydon,  Gen.  No.  20939.  Reversed  on  a  review  of  the 
record.     (McGoorty,  J.) 

AfSnned  on  the  Facts. 

30a.  Gen.  No.  21042.  Affirmed  on  a  review  of  the  record.  (Gkidlby, 
P.J.) 

Judge  and  Jury. 

31a.  Woodsmall  Construaion  Co,  v.  Hall,  Gen.  No.  21085.  Held:  In- 
consistency of  pleading  is  not  a  matter  for  the  jury's  consideration.  Reversed. 
(Barnes,  J.) 
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Carriers— Llmitatkm  of  Liability  by  Contract— Measure  of  Damages  for  Delay 

in  Transit. 

32a.  Behrends  v.  Chicago,  Rock  Island  fir  Pacific  R.  R.  Co,,  Gen.  No. 
21090.  HM:  (1)  To  make  the  terms  and  conditions  of  a  receipt  limiting 
the  carrier's  liability  effectual  it  must  be  delivered  to  the  shipper  at  the  time 
the  goods  are  accepted  for  carriage,  unless  there  is  some  agreement  for  its  delivery 
at  a  future  date.  (2)  Unless  otherwise  limited  by  the  contract  to  carry,  the 
measure  of  damages  is  the  difference  between  the  market  value  at  the  time 
and  in  the  condition  it  should  have  arrived,  and  the  cash  market  value  in  the  con- 
dition and  at  the  time  it  actually  did  arrive,  plus  the  necessary  expense  to 
the  shipper  caused  by  the  delay.    Affirmed.     (Griix.by,  P.  J.) 

Afaxmed  on  the  Facts. 

33a.  Rinaker  v.  American  Bond  and  Mortgage  Co,,  Gen.  No.  21138. 
Affirmed  on  a  review  of  the  record.     (Barnbs,  J.) 

Bridence— Weight  of  Evidence. 

34a.  Bush  v.  Farrington  Autamohile  Co,,  Gen.  No.  21150.  HM:  (1)  It 
is  not  the  law  that  if  the  number  of  witnesses  on  each  side  is  equal,  the  evidence 
is  therefore  evenly  balanced  and  that  he  who  has  the  affirmative  of  the  issue 
must  fail.  (2)  The  mere  fact  that  more  witnesses  testified  on  one  side  than 
on  the  other  does  not,  of  itself,  determine  the  weight  of  the  evidence.  Affirmed. 
(Gridley,  p.  J.) 

Pleading — Motion  to  Dismiss — ^Landlord  and  Tenant — ^Parol  Agreement  Alter- 
ing Terms  of  a  Written  Lease— Directed  Verdict— Effect  of  Waiver  of 
Notice  and  Demand  In  a  Lease — ^Want  of  Possession. 

35a.  HorvitM  v.  Shanfield,  Gen.  No.  21174.  Held:  (1)  Motion  to  dis- 
miss a  suit  for  forcible  detainer  because  a  prior  suit  of  the  same  character 
was  pending  when  latter  suit  was  begun  is  properly  denied.  (2)  So  long  as 
the  contract  contained  in  a  lease  under  seal  remains  executory,  a  plaintiff  has 
the  right  to  repudiate  a  parol  agreement  and  claim  the  full  amount  of  rent 
contracted  for.  (3)  Where  there  is  no  evidence  that  would  warrant  a  finding 
of  the  issue  of  fact  for  the  defendant,  a  verdict  is  properly  directed  unless  there 
was  error  at  law.  ^  (4)  Where  the  terms  of  the  lease  expressly  waive  notice  and 
demand,  a  suit  will  be  without  any  notice  or  demand  to  quit  the  premises. 
(5)  Where  the  uncontradicted  evidence  is  that  the  defendant  refused  to  permit 
the  removal  of  the  plaintiff's  goods  from  the  premises,  a  defense  of  want  of 
possession  is  without  foundation.    Affirmed.     (Barnes,  J.) 

Agency— Attorney's  Implied  Authority  to  Indorse  Checks. 

36a.  North  End  Paper  Co,  v.  State  Bank  of  Chicago,  Gen.  No.  21188. 
Held:  In  a  case  where  an  attorney  at  law  is  authorized  to  collect  for  a  party 
who  was  at  a  place  far  distant  the  attorney  has  implied  authority  to  endorse 
the  name  of  the  principal  to  the  check  received  in  the  due  course  of  his  employ- 
ment, however  such  indorsement  does  not  make  the  principal  liable  as  an  in- 
dorser.    Affirmed.     (Gridley,  P.  J.) 

Appeal  and  Error. 

37a.  Albrecht  v,  Pinger,  Gen.  No.  21202.  Held:  Where  the  record  con- 
tains no  evidence  nor  a  certificate  of  the  trial  judge  as  to  what  it  tended  to 
prove,  nor  anything  by  which  a  reviewing  court  could  determine  the  applicability 
of  the  instructions  complained  of,  it  would  not  be  justified  in  reviewing  these 
instructions  unless  it  was  able  to  say  that  they  were  vicious  under  any  and  all 
circumstances.    Affirmed.     (Barnes,  J.) 

Reversed  on  the  Facts. 

38a.  Strassheim  v,  Reuttinger,  Gen.  No.  21240.  Reversed  on  a  review  of 
the  record.     (Barnes,  J.) 

Evidence — Credibility  of  Conflicting  Witness. 

39a.  Greiner  v.  Pennsylvania  Co.,  Gen.  No.  21278.  Held:  (1)  Where 
distances  are  not  actually  measured  but  merely  estimated,  it  is  a  well  known 
fact  that  individual  opinions  greatly  differ,  depending  on  whether  the  judgment 

lit. 
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of  the  individual  is  good  or  bad,  and  without  he  is  shown  to  be  specially  quali- 
fied from  either  nicety  of  judgment  or  special  experience,  there  is  no  wa^^  in  the 
absence  of  comparison  with  some  physical  object  or  known  data  by  which  the 
superiority  of  judgment  of  one  witness  of  average  intelligence  over  that  of  another 
can  be  determine.  (2)  An  estimate  of  distance  formed  under  circumstances 
with  no  fixed  objects  at  definite  distances  with  which  to  make  comparison  does  not 
afford  a  sound  basis  upon  which  to  base  a  verdict  or  finding  when  the  burden 
of  fixing  the  distance  rests  upon  the  person  relying  upon  such  estimate  and 
when  it  is  contradicted  by  equally  credible  evidence  given  by  persons  shown 
to  be  more  familiar  with  the  location  and  whose  daily  occupation  requires  them 
to  exercise  knowledge  of  distances.  Reversed.  (Barnes,  J.) 
Appeal  and  Error-— Appeal  Bond— Authority  to  Enter  an  Order  Nunc  Pro  Tunc 

—Extension  of  Time  for  Filing  Appeal  Bond— Compliance  With  Statute 

Granting  Appeals. 

40a.  Newport  v,  McPherson,  Gen.  No.  21296.  Held:  (1)  Where  no 
time  is  specified  within  which  to  file  an  appeal  bond,  it  is  assumed  that  the 
time  given  was  twenty  da^s,  the  shortest  time  allowed  by  statute.  (2)  The 
facts  supporting  the  authonty  to  enter  an  order  nunc  pro  tunc  must  affirmatively 
appear  of  record.  (3)  After  the  time  for  filing  an  appeal  bond  has  expired, 
the  court  has  no  jurisdiction  thereafter  to  extend  the  time  for  filing  the  bond. 
(4)  The  statute  granting  the  rights  of  appeal  must  be  strictly  complied  with. 
Appeal  Dismissed.     (Barnes,  J.) 

Opinions  Filed  March  IS,  1916. 

Bills  and  Notes— Holder  in  Due  Course — Question  of  Fact  for  the  Jury — 
Payment  for  a  Preexisting  Debt  as  Valuable  Consideration— Duty  of 
Counsel  to  Bring  Attention  of  Court  to  an  Alleged  Erroneous  Instruction. 
41a.  Gundlach  Ado.  Co,  v.  HaUam  fir  Co,,  a  corp,,  Gen.  No.  20806.  HM: 
(1)  Whether  or  not  one  who  brings  an  action  on  a  negotiable  note  is  a  holder 
in  due  course  or  had  derived  his  title  from  a  holder  in  due  course  so  as  to  come 
within  the  NM;otiable  Instruments  Act,  Sec.  59,  Ch.  98.  is  an  issue  of  fact  under 
the  evidence  for  the  determination  of  the  jury.  (2)  The  indorsee  of  negotiable 
paper,  before  its  maturity,  taking  it  as  payment  or  security  for  a  preexisting 
debtj  and  without  any  express  agreement,  shall  be  deemed  a  holder  for  valuable 
consideration  in  the  ordinary  course  of  trade,  and  shall  hold  it  free  from  latent 
defenses  on  the  part  of  the  maker.  (3)  If  an  oral  charge  to  a  jury  by  a  court 
contains  anything  erroneous  or  objectionable,  or  omitted  anything  essential, 
it  is  the  duty  of  the  complaining  counsel  to  bring  the  matter  to  the  attention 
of  the  court.    Affirmed.    (Pam,  F.  J.) 

Negligence — ^Usual  Construction  of  Elevators  as  Standard  by  Which  to  Deter- 
mine Question  of  Negligence — ^Assumption  of  Risk. 
42a.  Kumorowski  v.  Armour  fir  Co.,  Gen.  No.  20911.  Held:  (1)  The  usual 
construction  of  elevators  cannot  be  taken  as  the  standard  by  which  it  is  decided 
whether  the  construction  in  a  particular  case  is  negligent  or  not.  (2)  While 
ordinarily  the  question  of  whether  a  servant  has  assumed  the  danger  which  he 
has  encountered  is  one  of  fact  yet  it  will  become  one  of  law  when  but  one  con- 
clusion can  be  drawn  from  the  evidence  by  all  reasonable  minds.  Affirmed. 
(Goodwin,  J.) 

Workmen's    Compensation    Act— Section    3    Constraed— Extra    Hazardous 
Businesses. 

43a.  Bishop,  Admn'r.  v.  Bowman  Dairy  Co.,  Gen.  No.  21016.  Held: 
(1)  Clause  8  of  section  3.  subsec.  (b)  of  the  Illinois  Workmen's  Compensation 
Act  (Chap.  48,  Hurd's  R.  S.^,  includes  only  those  enterprises  which  were  of 
such  a  character  that  the  legislature  or  a  municipality  had  felt  called  upon  to 
make  provisions  for  the  regulating,  guarding,  use  or  the  placing  of  macninery 
or  appliances,  or  for  the  protection  and  safeguarding  of  the  employes  or  the 
public  therein.  (2)  Sanitary  municipal  regulations  do  not  bring  within  the 
scope  of  the  provision  of  the  Compensation  Act  above  referred  to,  enterprises 
that  would  otherwise  not  be  included.  (3)  The  business  of  separating  and 
bott^-ng  milk  and  cream,  loading  it  on  wagons  and  delivering  it  is  not  sudb  a 
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B»  occupation  or  enterprise  as  falls  within  the  scope  of  either  dause  3. 
4  or  8  of  Section  3r(b)  of  the  Workmen's  Compensation  Act.    Reversed  and 


business, 
4  or  8  0 
remanded.    (Goodwin,  J.) 

AiBrmed  on  tiie  Facts. 

44a.  Wolf,  Sayer  and  Heller  v.  Tessem,  Gen.  No.  21041.  Affirmed  on  a 
review  of  the  record.    (Pam,  P.  J.) 

Chattel  Mort|age— Validity  Thereof  When  Not  Executed  AcconUng  to  Pro- 
visions cl  Statute— Innkeeper's  Act— Innkeeper  Has  Lien  on  Piano  for 
Charges— Reversed  on  Point  not  Raised  at  TriaL 

45a.  The  Baldwin-Company  v.KeeUy,  Gen.  No.  21139.  Held:  (1)  A  chattel 
mortgage,  not  executed,  acknowledged  and  recorded  as  provided  for  by  statute, 
even  tm>ugh  valid  as  between  mortga^r  and  mortgs^iee,  is  invalid  as  to  those 
not  parties  or  privies  thereto.  (2)  A  piano  brought  mto  a  hotel  by  a  guest  must 
be  considered  as  part  and  parcel  of  either  his  or  her  effects  or  valuables  within 
the  meaning  of  the  Innkeeper's  Act  and  the  proprietor  o7  the  hotel,  inn  or  board- 
ing house  is  entitled  to  a  lien  upon  same  for  charges.  (3)  Courts  of  review  are 
opposed  to  reversing  cases  upon  questions  which  should  have  been  raised  in 
the  court  below  and  which  are  raised  for  the  first  time  on  appeal  or  writ  of  error. 
Affirmed.     (Pam,  P.  J.) 

<*Pure  Food  Law"  of  Illinois— Construction  of. 

46a.  Peoide  v.  Fifty  Cases,  etc.  of  Shell  Eggs— {Perfection  Egg  Co.,  Claim- 
ant). Gen.  No.  21171.  HMi  An  arude  of  food  that  is  not  to  be  used  by  the 
producer,  is  held  for  sale  within  the  meaning  of  Chap.  127  "B"  of  R.  S.  of  111. 
which  provides  for  the  condemnation  of  "any  articles  of  food,"  etc.  "that  is 
adulterated,"  etc.,  "and  is  being  sold  or  offered  for  sale  or  exposed  for  sale  within 
the  State  of  Illinois^"  re^dless  of  the  state  or  condition  or  form  the  article  may 
be  in  at  the  time  it  is  ultimately  sold.   Affirmed.    (Goodwin,  J.) 

AfBimed  on  the  Facts. 

47a.  People  v.  Fourteen  Cases,  eU.  of  Shell  Eggs,— {Perfection  Egg  Co., 
Claimant),  Gen.  No.  21181.  Affirmed  on  grounds  set  out  in  Gen.  No.  21171. 
(Goodwin,  J.) 

Forcible  Entry  and  Detainer— When  the  Action  WHl  Lie— What  Questions  Can 
be  Determined  Under  Action  of  Forcible  Entry  and  Detainer— Estoppel. 
48a.  Lencki  v.  Schultz,  Gen.  No.  21212.  Held:  (1)  An  action  for  Forcible 
Entry  and  Detainer  will  lie  if  the  plaintiff  shows  he  has  a  deed  from  the  grantor 
in  possession  and  has  made  a  demand  for  possession,  followed  by  a  refusal  and 
a  continuance  in  possession.  (2)  In  action  for  Forcible  Entry  and  Detainer  the 
question  of  title  between  plaintiff  and  defendant  or  anyone  else,  cannot  be  tried, 
and  the  right  to  possession  is  not  dependent  upon  his  title  but  upon  the  existence 
of  particular  facts  specified  in  Clause  6,  Section  2,  of  Forcible  Entry  and  Detainer 
Act.  (3)  Where  a  tenant  in  an  action  for  possession  by  the  landlord  asserts  an 
adverse  right  and  denies  the  relationship  ot  landlord  and  tenant,  he  is  estopped 
from  afterwards  claiming  that  such  relationship  exists.    Affirmed.    (Pam,  P.  J.) 

Pleading— Variance — Negligence  Inferred. 

49a.  Meseke  v.  H.  Piper  Co.,  Gen.  No.  21224.  Held:  (1)  In  a  4th  class 
case  in  the  Municipal  court,  it  being  unnecessary  for  plaintiff  s  claim  to  be  set 
up  with  as  much  particularity  as  is  required  in  a  declaration,  there  is  no  variance 
where  the  averment  in  the  statement  of  claim  is  that  defendant's  team  and 

waeon  were  left  "unattended,  unhitched,  and  unguarded in  Madison  Street." 

and  the  evidence  shows  that  the  team  was  left  unattended  and  unhitched  in  a 
yard  adjoining  Madison  Street.  (2)  Negligence  may  be  inferred  from  the  fact 
of  a  runaway,  taken  in  connection  with  the  other  circumstances  attending  the 
same,  even  in  the  absence  of  direct  evidence  thereof.    Affirmed.    (O'Connor,  J.) 

Practice— Time  for  Raising  Objection. 

50a.  B.  6r  O.  Chicago  Terminal  R.  Co.,  v.  Illinois  Brich  Co.,  Gen.  No. 
21282.    HM:   Where  no  objection  is  made  to  the  allowance  of  interest  in  the 
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this  nature  for  the  first  time  in  a 


trial  court,  a  party  cannot  raise  a  question  of 
court  of  review.   Affirmed.    (O'Connor,  J.) 


AppMl  and  Bnor— liaaiity  of  Master**  Findings— Coats  inContempt  Proceedings. 
51a.  Reese  v.  Reese,  Gen.  No.  21500.  Heidi  (1)  Unless  the  findings  and 
conclusions  of  the  master,  concurred  in  and  by  the  chancellor,  are  dearly  and 
manifestly  against  the  weight  of  the  evidence,  they  must  be  affirmed.  (2)  There 
is  no  error  in  assessing  the  costs  of  a  contempt  proceeding  against  the  defendant 
if  found  guilty,  payment  of  which  is  a  condition  precedent  to  a  discharige  from 
any  order  of  commitment  entered  because  of  the  contempt.    Affirmed.    (Pam,  P. 

Contrilmtory  Negligence— When  Not  a  Question  of  Fact  for  the  Juxy— Reversal 

of  Jud^ent 

52a.  Louthan  v.  Chicago  City  Railway  Company,  Gen.  No.  21347.  Held: 
(1)  The  question  of  contributory  negligence  is  one  of  fact  for  the  jury  and  only 
becomes  one  of  law  when  the  evidence  clearly  establishes  that  the  accident  re- 
sulted from  the  negligence  of  the  injured  party.  If  there  be  any  difference  of 
opinion  on  the  question,  so  that  reasonable  mmds  may  not  arrive  at  the  same 
conclusion,  then  it  is  a  question  of  fact  for  the  jury.  (2)  A  court  of  review  will 
not  reverse  a  judgment  unless  they  can  say  the  verdict  is  manifestly  against  the 
weight  of  evicience.   Affirmed.    (O'Connor,  J.) 

Divofce  Act-^Solidtor's  Fees. 

53a.  People  v.  Mehan,  Gen.  No.  21454.  Held:  (1)  Although  a  wife  cannot 
ordinarily  obtain  an  allowance  for  solicitor's  fees  for  past  services,  she  may 
receive  same  where  it  is  shown  payment  thereof  is  necessary  in  order  to  enable 
her  to  further  carry  on  an  action  or  maintain  her  defense  thereto.  (2)  The 
allowance  of  solicitor's  fees  under  our  Divorce  Act  is  not  contingent  upon  a 
successful  termination  of  the  suit,  but  if  it  appears  at  the  time  otnuiking  the 
reouest  that  the  wife  has  a  probable  cause  of  action,  she  is  entitled  to  tne  benefit 
of  Section  15,  of  our  Divorce  Act.  (3)  The  mere  fact  that  the  court  in  consider- 
ation of  the  husband's  circumstances  makes  the  terms  of  payment  of  the  solicitor's 
fees  convenient  for  him  is  no  reason  why  the  husband  should  be  relieved  of  paying 
them  when  the  suit  terminates  unfavorable  to  the  wife.  (4)  When  the  court 
orders  payment  of  solicitor's  fees  in  future  and  the  bill  is  afterwards  dismissed 
for  want  of  equity,  the  court  commits  no  error  in  expressly  retaining  juris- 
diction for  the  purpose  of  enforcing  its  order.   Affirmed.    (Pam,  P.  J.) 

AfBimed  on  the  Facts. 

54a.    Gen.  No.  21559.   Affirmed  on  a  review  of  the  record.    (O'Connor,  J.) 

Parent  and  Child— Right  to  Custody— Foreign  ICarriage. 

55a.  People  v,  Siems.  Gen.  No.  21677.  Held:  (1)  The  parent  has  the  right 
to  the  custody  of  his  child  as  against  the  world  unless  he  has  forfeited  his  ri^^t, 
or  the  welfare  of  the  child  demands  he  be  deprived  of  it.  (2)  The  lenity  of  a 
marriage  taking  place  in  a  foreign  state,  when  questioned  in  Illinois  is  to  be 
adjudged  by  the  law  of  the  foreign  state,  except  where  the  marriage  is  in  violation 
of  some  positive  law  of  this  state.    Reversed.    (O'Connor,  J.) 

Opinion  Filed  March  21,  1916. 

Bquity  Pleading — Order  of  Severance. 

56a.  Walker  v.  Walker  et  al.  Gen.  No.  22138.  Held:  Where  a  party  is 
joined  as  co-plaintiff  in  error  in  a  writ  of  error,  does  not  appear  and  join  in  the 
prosecution  of  it,  but  on  the  contrary  wishes  to  be  heard  in  opposition  to  the  writ 
of  error,  the  party  suing  out  the  wnt  of  error  is  entitled  to  an  order  of  severance 
in  accordance  with  Rule  10  of  this  court,  and  the  objecting  party  is  to  be  joined 
as  coKiefendant  in  error.    Motion  that  no  order  of  severance  be  entered,  denied. 
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Opinions  Filed  March  27,  1916. 

Reversed  on  fhe  Facts. 

57a.  Kraus  v.  NaHonal  Council,  Knights  and  Ladies  of  Security ^  Gen.  No. 
21420.  Reveraed  with  a  finding  of  facta  on  a  review  of  the  record.  (McSurelt, 
P.  J.) 

Reversed  on  the  Facts. 

58a.  Johnson  v.  Morgan^  et  al,,  Gen.  No.  21531.  Reversed  on  a  review  of  the 
record.    (McSurely,  P.  J.) 

AfBrmed  on  the  Facts. 

59a.  Dolan  v.  Loker,  Gen.  No.  21588.  Affirmed  on  a  review  of  the  record. 
(McSurely,  P.  J.) 

Evidence — ^Action  on  Injunction  Bond — Collateral  Attack  of  Court  Decree — 

Res  Adjudicata. 

60a.  Coulon  v,  Conover,  Gen.  No.  21641.  Held:  (1)  In  an  action  on  an 
injunction  bond  conditioned  to  pay  all  costs  and  damages  that  shall  be  awarded 
a|^inst  the  complainant  in  a  speafied  suit  pending,  in  case  said  injunction  was 
dissolved,  all  that  is  necessary  to  prove  plaintiff^  case  is  the  introduction  in 
evidence  of  the  injunction  bond  and  the  decree  of  the  court  in  which  the  injunction 
bond  was  given.  (2)  In  the  action  on  the  injunction  bond,  the  decree  of  the  court, 
in  evidence  cannot  be  collaterally  attacked,  notwithstanding  the  fact  that  a  writ  of 
error  has  been  sued  out  in  an  attempt  to  reverse  the  decree.  Until  reversed  or 
modified,  the  decree  is  res  adjudicata  and  binds  the  parties.    Affirmed.    (Holdom, 

Reversed  on  the  Facts. 

61a.  Trafton,  Guardian  v.  National  Council,  Knights  and  Ladies  of  Security, 
Gen.  No.  21681.  Reveraed  with  a  finding  of  facts  on  a  review  of  the  record. 
(McSurely,  P.  J.) 

Measure  of  Damages  for  Failure  to  Complete  Building  in  Time. 

62a.  Johnson  v.  Feyrirsen,  Gen.  No.  21684.  Heidi  Where  a  contractor 
fails  to  complete  a  building  by  the  time  agreed,  the  measure  of  damages  to  be 
recovered  or  recouped  by  the  owner  is  the  fair  rental  value  of  the  premises 
during  the  period  of  delay,  and  not  the  fair  rental  value  up  to  the  time  the  premises 
are  leased.    Reversed  and  judgment  here  for  $717.58  for  Plaintiff.    (Holdom, 

AfBrmed  on  the  Facts. 

63a.  Paisley,  et  al,  v,  Michels.  Gen.  No.  21687.  Affirmed  on  a  review  of 
the  record.    (McSurely,  P.  J.) 

AflSrmed  on  the  Facts. 

64a.  McKenna  v.  South  Park  Commissioners,  Gen.  No.  21692.  Affirmed 
on  a  review  of  the  record.    (Holdom,  J.) 

Reversed  for  Error  in  Procedure. 

65a.  Hartman  v.  City  of  Chicago,  et  al..  Gen.  No.  21720.  Order  for  a  writ  of 
mandamus  reversed  for  error  in  prccedure.    (Holdom,  J.) 

Affirmed  on  the  Facts. 

66a.  Brachas  v.  Sabath  and  Weisskopf  Co,,  Gen.  No.  21723.  Affirmed 
on  a  review  of  the  record.    (McSurely,  P.  J.) 

Mechanic's  Lien  Act— Waiver  of  Liens  by  Contractor  Binds  Sub-Contractors. 
67a.  /.  Lurya  Lumber  Co,  v.  Goldberg,  Gen.  No.  21726.  Held:  Where  a 
general  contractor  enters  into  an  agreement  to  erect  a  building  and  in  his  contract 
waives  all  liens  and  claims  or  right  of  lien  under  the  Mechanic's  Lien  Act  for 
labor  and  materials  furnished,  etc.,  such  waiver  is  binding  upon  all  persons 
furnishing  labor  or  materials  under  any  sub-contract  with  the  general  contractor. 
Reversed.    (Holdom,  J.) 
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IN  THE  FIRST  DISTRICT 

(Opinions   digested  by   Student   Editors   Caldwell,   Boyd,   Coon,   Fair- 
weather,  Postelnek,  Carson,  Price,  Segal  and  TumbulL) 

Opinions  Filed  Mabch  7,  1916. 

Reideviii  Bond— Writ  of  Retomo  Habendo    Not    Necessary    Before 
Bringing. 

112a.*  Cermak  for  use  of  McCarty^  v,  Guggenheim  Co.  ei  al.,  Gen.  No. 
21923.  Held :  In  an  action  on  a  replevin  bond  that  as  to  the  ownership  of 
the  goods  in  question,  the  replevin  suit  settled  the  question,  and  this  question 
cannot  again  be  raised  on  the  trial  of  the  suit  upon  the  bond.  It  is  the  duty 
of  defendant  to  return  goods  replevined  in  accordance  with  the  judgment 
in  that  suit,  and  it  is  not  incumbent  upon  plaintiff  to  sue  out  a  writ  of 
retomo  habendo  as  a  condition  precedent  to  his  right  to  bring  action  upon 
the  replevin  bond.    Affirmed.    (Holdom,  J.) 

Principal  and  Agent— (Principal  Estopped  by  Acts  of  His  Agent 

113a.  Speer  Hardware  Co.  v.  Consolidated  Adjustment  Co.,  Gen.  No. 
21997.  Held:  Where  defendant's  agent  selected  accounts  whose  collections 
were  to  be  guaranteed,  defendant  could  not  plead  that  plaintiff  was  in  default 
in  furnishing  wrong  kind  of  accounts.    Affirmed.     (McSurely,  P.  J.) 

Guaranty  Contract— If  Election  Once  Given,  Will  Stand. 

114a.  Galveston  Shoe  Co.  v.  Consolidated  Adjustment-  Co.,  Gen.  No. 
21999.  Held :  In  an  action  on  a  guaranty  contract,  which  by  its  terms  states 
that  guaranty  shall  not  apply  to  ''bankrupt  claims,"  "outlawed  claims"  and 
lost  debtor  claims,"  and  defendant  is  reserved  a  certain  time  to  investi- 
gate said  claims,  it  must  be  held,  as  a  matter  of  law,  if  after  time  has  elapsed, 
in  which  defendant  is  given  permission  to  investigate  said  claims,  and  re- 
mains silent,  that  it  will  be  presumed  such  investigation  was  mad^  and 
defendant  elected  to  so  let  them  stand.  Reversed  and  remanded.  (Mo- 
SUMLY,  P.  J.) 

Ofihions  Filed  ^fsjl  10,  1916. 

Husband  and  Wife— Wife  Can  Sue  Husband  on  Judgment  Note  Under 
Gbapu  68,  Sections  1  and  8,  Hordes  IlL  Statutes. 
115a.  Hendrickson  v,  Hendrickson,  Gen.  No.  21455.  Heidi  Where  a 
judgment  note  was  given  for  valuable  consideration  by  a  husband  to  hia 
wife,  that  under  Chapter  6^  Sections  1  and  8,  Kurd's  Illinois  Statutes, 
authorizing  the  husband  or  wife  to  sue  the  other  on  all  contracts  except  for 
services  rendered  to  the  other,  the  wife  could  sue  the  husband.  Affirmd. 
(McSurely,  P.  J.) 

Practice— Reversal  on  Matters  Not  Contained  in  the  Abstract 

116a.  Leroy  v.  Scott,  Gen.  No.  21632.  Held:  The  abstract  of  the  rec- 
ord failing  to  show  any  error  of  procedure  or  in  the  pleading,  the  court 
of  review  will  not  look  beyond  it    Affirmed.    Hqldom,  J.) 

Life  Insurance— Provision  Limiting  Total  Recovery  on  Life  of  One  on 
Different  Polidea,  When  Not  Issued  at  the  Instance  of  the  In- 
sured, Is  VaUd. 
117a.    Kleinschrodt  v.  Hancock  Mutual  Life  Insurance  Co.,  Gen.  No. 
21700.    Held:    Where  there  is  a  specific  provision  in  an  insurance  policy, 
that  if  the  total  amount  of  insurauce  on  the  life  of  the  insured,  issued  upon 

•Due  to  an  error  In  numbering,  there  are  no  numbers  eSa  to  Ilia  induslva 
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the  application  of  any  other  person  than  the  insitred,  inclttding  this  poliqr 
and  ali  others,  be  over  a  stated  amount,  no  amount  should  he  payable  under 
the  policy,  it  will  be  enforced  as  a  reasonable  provision,  and  as  the  insured 
had  been  insured  on  two  previous  policies  to  the  amount  of  $^  (the  stated 
maximum)  nodiing  could  be  recovered  on  this  policy.  Judgment  reversed 
and  judgment  here.    (McSurely,  P.  J.) 

Practice— Advexve  Findhig  on  Special  Interrogitory  Concliisive  UnkM 
Seasonable  Objection  It  Made. 
118a.  Oxech  v.  International  Harvester  Co.  of  N.  J,,  Gen.  No.  21822. 
Held',  Where  a  special  interrogatory  is  given  to  the  jury  at  the  request 
of  one  of  the  parties  to  the  suit,  and  the  finding  on  such  interrogatory  is 
adverse  to  Uie  party  requesting  it,  such  finding  shsul  be  conclusive  unless  mo- 
tion to  set  it  aside  is  made  thereupon.    Affirmed.    (McSubely,  P.  J.) 

Assessment  of  Damages  by  Jury— When  Necessary— Statement  of  Claim 
as  Basis  of  Damages— Iiarmless  Error — ^Effect  of  Striking  Out 
of  Affidavit  of  Defense— Purpose  and  Effect  of  a  Motion  to  Strike 
Affidavit  of  Defense — Contracts — Rule  of  Construction— Distinct 
tion  Between  a  Contract  of  Sale  and  a  Contract  of  Bailment. 
119a.    Bradford  &  Co,  v,  U,  S.  Tent  &  Awning  Co.,  Gen.  No.  21964. 

Held:   (1)  Assessment  of  damages  by  a  jury  is  unnecessary  unless  requested. 

(2)  Sworn  statement  of  claim  is  sufficient  from  which  to  assess  dam- 
ages. 

(3)  Reading  by  a  defendant  of  its  affidavit  of  defense  to  the  jury, 
while  irregular,  is  harmless  error. 

(4)  When  a  defendant's  affidavit  of  defense  is  stricken  the  cause  should 
proceed  as  in  case  of  default. 

(5)  As  applied  to  practice  in  the  Municipal  Court,  the  motion  to  strike 
the  affidavit  of  defense  is  tantamount  to  a  demurrer  to  defendants  pleading, 
which  being  sustained  so  far  puts  the  defendant  out  of  court  that  he  can 
only  cross-examine  witnesses  for  the  purpose  of  minimizing  damages. 

(6)  In  construing  a  contract,  all  its  parts  must  be  considered. 

(7)  When  the  identical  thing  delivered  is  to  be  restored,  though  in  an 
altered  form,  the  contract  is  one  of  bailment  and  the  title  to  the  property  is 
not  changed.  But  when  there  is  no  obligation  to  restore  the  specific  artide, 
and  the  receiver  is  at  liberty  to  return  another  thing  of  equal  value,  he 
becomes  a  debtor  to  make  the  return,  and  the  title  to  the  property  is 
changed— it  is  a  sale.    Affirmed.    (Holdom^  J.) 

Contracts— Effect  of  Basing  Refusal  to  Perform  on  Inability- When  a 
Tender  Is  Unnecessary— Earnest  Moneys— Definition  lliereof. 

120a.  Lang  v.  Hedenberg,  Gen.  No.  22012.  Held:  (1)  By  basing  his 
refusal  to  perform-  a  contract  on  his  inability  to  do  so,  the  defendant  waives 
all  other  grounds  of  objection. 

(2)  Where  a  defective  title  is  tendered  and'  the  conveyance  is  refused 
on  the  ground  that  the  purchaser  dki  not  have  the  money,  tiie  purchaser 
cannot  object  to  the  title  on  the  trial. 

(3)  The  law  does  not  require  a  needless  formality,  and  an  actual 
tender  is  unnecessary  where  the  seller  is  ready,  able  and  wHling  to  perform 
on  his  part,  and  a  tender  would  be  a  mere  useless  form. 

(4).  If  before  or  at  the  time  of  performance  the  purchaser  has  declared 
his  intention  not  to  perform,  or  refuse  to  do  so,  the  seller  need  only  prove 
he  was  ready  and  willing  to  perform  on  his  part. 

(5)  Earnest  money  in  the  hands  of  a  trustee  belonging  to  the  sdler, 
because  of  the  default  of  the  purchaser,  cannot  be  returned  to  the  pur- 
chaser, but  may  be  decreed  to  be  paid  by  the  trustee  to  the  seller. 

(6)  Earnest  money  is  a  guarantee  that  the  contract  will  be  performed. 
If  the  sale  goes  on  it  applies  as  part  payment  of  the  purchase  money,  but 
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if  there  is  a  default  on  the  part  of  the  purchaser,  he  has  no  ridit  to  recover 
the  deposit,  but  it  belongs  to  the  seller.     Affirmed.    (Baku,  J.) 

OnNioNs  Filed  Afkil  12^  1916. 

Pleading  Dedaratioor— Practice— AaseMmcnt  of  Damages  After  Default 

121a'.  Gen.  No.  19494.  Held:  (In  an  action  for  damages  sustamed 
as  a  result  of  having  been  bitten  by  a  dog  owned  by  a  defendant,  it  is  not 
necessary  that  a  plaintiflF  set  out  in  his  declaration  that  he  was  in  the 
exercise  of  due  care  for  his  own  safety. 

(2)  Where  a  default  is  taken  against  a  defendant  on  account  of  his 
failure  to  plead,  notice  to  the  defendant  is  not  necessary  before  the  court 
can  hold  an  inquest  for  assessing  damages.    Affirmed.    (Pam,  P.  J.) 

Reversed  on  the  Facts. 

122a.  Pennoyer  Company  v.  Wendnagel,  Gen.  No.  2Q296.  Reversed 
on  a  review  of  the  record.    (CConnob,  J.) 

Qamiahment— Bulk  Sales  Law. 

123a.  Cohnetal.YMaloetal,  Gen.  No.  20409.  Held:  Goods  and  chattels 
obtained  by  a  sale  from  a  debtor,  contrary  to  the  provisions  of  the  Bulk 
Sales  Law,  and  consequently  void  as  to  creditors  of  the  vendor,  mav  be 
reached  by  such  creditors  in  garnishment  proceedings.  Reversed  and  re- 
manded.    (Goodwin,  J.) 

Practice— Petition  for  Change  of  Vehne. 

124a.  Sherwood  v.  Smolt,  Gen.  No.  20423.  Held:  A  verified  petition 
for  a  change  of  venue  is  in  the  nature  of  an  affidavit  and  cannot  be  con- 
sidered by  this  court,  unless  incorporated  in  the  certificate  of  evidence  signed 
by  the  trial  court.    Affirmed.     (Pam,  P.  J.) 

Appeal— Discretion  of  Trial  Court. 

125a.  Thompson  Co.  v.  Bums,  Gen.  No.  20763.  Held :  A  motion  to  set 
aside  a  default  is  addressed  to  the  sound  legal  discretion  of  the  court,  and 
on  an  appeal  the  court  will  not  interfere  unless  it  appears  that  the  discre- 
tion has  been  wrongfully  and  oppressively  exercised.  Affirmed.  (Gooo- 
WDf,  J.) 

Picketing— Rule  in  Cases  of  So-called  '^Peaceful  Picketing.** 

126a.  Philip  Henrici  Co.  v.  Alexander,  Gen.  No.  20934.  Held:  The 
very  fact  of  establishing  a  picket  line  is  evidence  of  an  intention  to  annoy, 
embarrass  and  intimidate,  whether  physical  violence  is  resorted  to  or  not 
Such  picketing  is  unlawful  and  subject  to  the  injunction  remedy.  Modified 
and  affirmed.     (O'Connor,  J.) 

Affirmed  on  the  Facts. 

127a.  Muller  &  Midler  v.  Bernstein  &  Wolf,  Gen.  No.  2Q936.  Affirmed 
on  review  of  record.    (Goodwin,  J.) 

Reversed  on  the  Facts. 

128a.  Walsh  v.  New  England  Casualty  Co.,  Gen.  No.  2103S.  Reversed 
on  a  review  of  the  record.    (Pam,  P.  J.) 

Affirmed  on  the  Facts. 

129a.  Anderson  v.  Reiter,  Gen.  No.  21049.  Affirmed  on  a  review  of  the 
record.    (O'Connor,  J.) 
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Liability  of  Joint  Tortfeasors. 

130a.  Bartholomae  &  Roesing  Brewing  Co.  v.  Chicago  Ry.  Co.,  Gen. 
No.  21058.  Held:  Where  a  judgment  is  given  against  one  of  several  joint 
tortfeasors  Uie  court  will  not  permit  a  reversal  simply  on  the  ground  that 
the  defendant  thinks  the  judgment  should  have  been  given  against  alL 
Affirmed.    (Pam,  P.  J.) 

Bailees— Liability  for  Loss— Burden  of  Proof. 

131a.  Glende  v.  Spraner,  Gen.  No.  21061.  Held:  A  bailee  for  hire  is 
liable  for  loss  only  npon  failure  to  use  ordinary  care,  and  it  devolves  upon 
the  bailee  to  show  that  he  exercised  the  degree  of  care  required  by  the  nature 
of  the  bailment,  but  where  the  goods  bailed  have  been  lost,  stolen  or  destroyed 
by  fire,  the  law  will  not  presume  negligence  and  the  burden  of  proving  the 
same  passes  to  the  bailer.    Affirmed.    (O'Connor,  J.) 

Deposit  of  Money — Statute  of  Limitations. 

132a.  Kurowskiv.  Schnider,  Gen.  No.  2114.  Held:  Where  one  deposits 
money  with  another  with  the  understanding  that  the  person  receiving  the 
same  shall  use  it  for  his  own  benefit,  and  return  it  on  demand,  there  is  no 
duty  or  obligation  resting  upon  the  person  receiving  the  money  to  return  it 
until  a  demand  is  made,  and  consequently  the  statute  of  limitations  does  not 
begin  to  return  until  the  return  of  the  money  has  been  demanded.  Affirmed. 
(Goodwin,  J.) 

Appeal. 

133a.  Warder  v.  Lake,  (^n.  No.  21116.  Held\  The  finding  of  a  trial 
court  as  to  whether  there  has  been  an  unconditional  promise  to  pay  a  debt 
contracted  before  the  defendant  has  been  adjudicated  a  bankrupt  will  not  be 
disturbed  unless  it  is  manifestly  against  the  weight  of  evidence.  Affirmed. 
(Pam,  p.  J.) 

Affirmed  on  the  Facts. 

134a.  Devoe  &  Raynolds  Co.  v.  O" Medley,  Gen.  No.  21191.  Affirmed 
on  a  review  of  the  record.    (Goodwin,  J.) 

Evidence— Offer  of  Evidence, 

135a.  Spitser  v.  Meyer,  Gen.  No.  21237.  Heidi  Where  evidence  is 
offered  which  is  objected  to  and  sustained,  the  offeror  is  entitled  to  make 
his  of^er  fully  for  the  purpose  of  saving  his  record.  Reversed  and  remanded. 
(Goodwin,  J.) 

Illegal  Marriages— Right  of  Persons  Under  Statatory  Age  to  Void 
Validity  of  Ceremony  Performed  by  Justice  of  the  Peace  Ontside 
His  Jurisdiction. 

136a.  Matthes  v.  Matthes,  Gen.  No.  21265.  Held:  (1)  When  our 
Legislature  designated  who  may  contract  marriage,  it  was  their  intention  to 
raise  the  age  of  discretion  or  consent  from  14  and  12  years,  as  established 
by  the  common  law,  to  18  and  16  years  respectively ;  therefore  if  a  marriage 
is  performed  between  people  under  such  age  of  consent  it  may  be  annulled 
by  either  party  before  arriving  at  the  age  of  consent. 

(2)  A  justice  of  the  peace  may  legally  officiate  at  a  marriage  ceremony 
outside  his  jurisdiction.    Affirmed.     (Pam,  P.  J.) 

Affirmed  on  the  Pacts. 

137a.  Osherg  v.  Osherg,  (jen.  No.  21292.  Affirmed  on  a  review  of  the 
record.    (Goodwin,  J.) 
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Divorce— Teiiq;>or«ry  Alinxmy. 

138a.  Hart  v.  Hart,  Gen.  No.  21351.  Held:  (1)  Temporary  alimony 
during  the  pendency  of  a  suit  under  the  Divorce  Act  may  be  allowed  even 
where  there  is  no  valid  marriage,  if  there  is  prima  facie  evidence  that  the 
marriage  was  valid  when  the  alimony  was  allowed. 

(2)  No  one  can  invoke  the  aid  of  a  court  of  equity  without  submitting 
himself  to  its  jurisdiction.    A&med.    (Goodwin,  J.) 

Judgment  by  ConfessiooF— Setting  Aside  of. 

139a.  Fiedler  v.  Fiedler,  Gen.  No.  21400.  Held:  Where  timely  applica- 
tion is  made  to  set  aside  a  judgment  entered  by  confession,  it  is  the  duty  of 
the  court  to  allow  the  defendant  to  plead  if  a  meritorious  defense  is  shown 
by  proper  affidavits.    Reversed  and  remanded.    (Goodwin,  J.) 

Criminal  Procedure— Merger  of  Counts  Reversible  Error. 

140a.  Judgment — When  not  in  conformance  with  verdict.  Gen.  No. 
21674.  Held:  (1)  Where  one  count  in  an  indictment  charges  a  conspiracy 
to  obtain  money  by  means  of  a  confidence  game,  and  the  other  count 
charges  the  obtaining  of  money  by  means  of  the  confidence  game  the  crimes 
charged  are  distinct  and  separate,  and  there  is  no  merger  of  these  counts. 
(2)  Where  under  the  facts  and  circumstances  in  evidence  in  the  case  the 
verdict  of  the  jury  could  not  have  been  otherwise,  even  had  the  question  to 
which  an  objection  had  been  erroneously  sustained,  been  answered  otherwise, 
such  error  must  be  considered  harmless.  (3)  Where  a  jury  finds  a  defendant 
guilty  of  conspiracy  to  obtain  money  by  means  of  a  confidence  game^  while 
die  judgment  entered  thereon  adjudged  defendant  guilty  of  the  crime  of 
obtaining  money  by  means  of  the  confidence  game,  such  informality  of  judg- 
ment does  not  render  the  judgment  void,  if  the  verdict  is  in  accordance  with 
the  count  in  the  indictment  and  the  punishment  fixed  by  the  jury  was  the 
one  provided  by  statute  for  the  crime  on  which  defendant  was  found  guilty. 
Affirmed.    (Pam,  P.  J.) 

Practice— Time  for  Presenting  Bill  of  Exceptions. 

141a.  IVoodbury  v.  Continental  Casualty  Co.,  Gen.  No.  21801.  Held: 
A  stipulation^  signed  by  the  opposing  par^s  attorney,  that  ''the  time  for 
filing  bill  of  exceptions  be  extended,  etc.,  empowers  the  court  to  extend 
the  time  for  presenting  a  bill  of  exceptions,  even  where  it  is  entered  into 
after  the  time  has  expired.    Motion  denied.    ((5oodwin,  J.) 

Reversed  on  the  Facts. 

142a.  People  ex  rel  Zimmerman  v.  Rhoede,  Gen.  No.  21910.  Reversed 
on  a  review  of  the  record.    (Pam,  P.  J.) 

Equity  Pleading— Bill   to    Remove   Clouds   from  Title— Allegation  of 
Possession — ^Bill  for  Injunction— Verification   of   Amendment^- 
|uity  Jurisdiction — ^Bill  for  Accounting — Impounding  of  Rents 
Court  Clerk. 

143a.  (jen.  No.  22132.  Held:  (1)  Where  the  premises  are  improved, 
an  allegation  that  the  complainants  are  in  possession  is  essential  in  a  bill  to 
remove  clouds.  (2)  Where  a  number  of  amendments  are  in  one  document, 
a  verification  by  oath,  appearing  at  the  foot  of  the  document,  refers  suf- 
ficiently to  all  of  the  amendments,  when  it  mentions  "amendment"  in  the 
singular  number.  (3)  Where  a  bill  avers  that  the  complainants  are  the 
owners  in  fee  simple  of  certain  property;  that  they  are  in  possession  and 
entitled  to  the  rents  derived  from  the  same,  and  these  allegations  are  ad- 
mitted to  be  true,  an  order  that  the  rents  of  the  property  in  question  be 
impounded  with  the  clerk  of  the  court  until  the  final  disposition  of  the  cause 
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is  not  in  cflfcct,  the  same  as  the  appointment  of  a  receiver.      AflSmaed. 

(CCONNOK,  J.) 

Piopcrty "  Consequential  Damages  for  Public  Iipprovements. 

144a.  ChUds  &  Co.  v.  City  of  Chicago,  Gen.  No.  22381.  Heid :  Private 
property  may  be  taken  or  damaged  for  a  pwlic  use  upon  payment  of  a  just 
compensation,  but  where  no  part  of  the  land  or  property  it  physically  taken 
for  or  in  making  the  proposed  public  improvements,  and  the  damages  claimed 
to  result  are  therefore  consequential  only,  the  ascertainment  and  payment 
of  such  damages  is  not  a  condition  precedent  to  the  exercise  of  the  power 
of  taking  or  damaging  such  property.  Reversed  and  remanded  with  direc- 
tions.    (Pam,  p.  J.) 

Opinion  Filed  April  17,  1916. 

Ultra  Vires  Contracts— Quasi  Contractual  Obligation. 

14Sa.  Dorothy  v.  Commonwealth  Commercial  Trust  Co.,  Grcn.  No.  20670. 
Held:  Although  a  contract  is  illegal  and  ultra  vires,  it  would  be  unjust  to 
hold  that  one  who  has  received  money  under  it  should  not  return  it,  and 
the  law  implies  a  contract  to  return  what  has  been  received.  Reversed  and 
remanded.     (McSurely,  P.  J.) 

Opinions  Filed  April  28,  1916. 
Affirmed  In  Part  and  Reversed  in  Part  on  the  Facta. 

146a.  Anderson  &  Lind  Mfg.  Co.  v.  Carpenters^  District  Council  of 
Chicago,  Gen.  No.  20809.  Decree  affirmed  in  part  and  reversed  in  part,  on 
a  review  of  the  record.     (McGoorty,  J.) 

Reversed  on  the  Facts. 

147a.  Bacon  v.  Reichelt,  Gen.  No.  20865.  Reversed  and  remanded  on  a 
review  of  the  record.    (McGoorty,  J.) 

Affirmed  on  tlie  Facts. 

148a.  Booth  v.  Bell,  MagUl,  Bell  &  Tilden,  Gen.  No.  20919.  Affirmed  on 
a  review  of  the  record.     (McGoorty,  J.) 

Af&rmed  on  the  Facts* 

149a.  Macoy  v.  Barton,  Gen.  No.  20962.  Affirmed  on  a  review  of  the 
record.    (McGooary,  J.)' 

Life  Insurance  Contracts— Failure  to  Comply  with  Conditions  as  to 
Pasrment  of  Premiums — Forfeiture— Burden  of  ProoL 
150a.  Helm  v.  Illinois  Commercial  Men's  Association,  Gen.  No.  21038. 
Held:  (1)  Where  a  life  insurance  policy  provides  for  a  forfeiture  for  the 
non-payment  of  the  annual  premium  on  or  before  a  specified  time,  such 
provision  is  for  the  benefit  of  the  insurance  company,  and  the  company 
has  the  right  to  waive  the  forfeiture  and  dispense  with  a; prompt  payment 
of  the  premium  at  the  time  when  it  is  due.  Unless  the  circumstances  show 
a  clear  intention  to  declare  a  forfeiture,  it  will  not  be  enforced.  (2)  \^ere 
the  practice  of  the  company,  and  its  course  of  dealing  with  the  insured,  and 
with  others  known  to  the  insured,  has  been  such  as  tot  induce  a  belief  that 
so  much  of  the  contract  as  provides  for  a  forfeiture  will  not  be  insisted 
upon,  ^  the  company  will  not  be  allowed  to  set  up  such  forfeiture  as  against 
one  in  whom  their  conduct  has  induced  such  belief.  (3)  The  burden  is  upon 
the  company  to  prove  that  the  assured  was  not  a  member  of  their  associa- 
tion at  the  time  of  his  decease.    Reversed  and  remanded.    (McGoosty,  J.) 
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Affinaed  on  ftom  Facts. 

151a.  University  Hospital  w.  De  Voney,  Gen.  No.  21175.  Aflfirmcd  on 
a  review  of  the  record.    (Barnes,  J.) 

Reversed  on  the  Pacts. 

152a.  People  v.  Thomas  and  Snowden,  Gen.  No.  21285.  Reversed  on  a 
review  of  the  record.    (Gkidley,  P.  J.) 

Contract  Broker's  Commission. 

153a.  Merigold  v.  The  Twentieth  Century  Theatre  &  Amusement  Co., 
Gen.  No.  21290.  Held:  When  a  broker  is  employed  by  an  owner  to  find  a 
purchaser'Jor  his  property,  and  through  the  broker's  efforts  the  owner  has 
been  brought  into  communication  with  the  purchaser,  the  broker  cannot  be 
deprived  of  his  commissions  because  the  owner  of  the  property  took  up  and 
completed  the   negotiations  himself  or  through   another  party.     Affirmed. 

(GWDLEY,  p.  J.) 

Affirmed  on  tbe  Facts. 

154a.  Wagner  v.  Evans,  Gen.  No.  21311.  Affirmed  on  a  review  of  the 
record.    (  Gridley,  ;  P.  J. ) 

Private  Carriers— Negligenco— Liability  to  Persons  Invited  to  Ride  by 
Person  Hiring  Vehicle. 

155a.  Dunne  v.  Boland,  Gen.  No.  21316.  Held:  (1)  A  private  carrier 
is  required  to  exercise  the  same  measure  of  skill  and  care  which  is  applied 
to  a  person  engaged  in  any  special  pursuit  in  which  he  undertakes /to  perform 
services  for  others  for  compensation.  Such  a  one  undertakes  to  possess  the 
skill  adequate/to  the  undertaking,  and  promises  to  exercise  due  diligence  and 
care  in  its  performance;  but  ordinary  skill,  diligence  and  prudence  are  all 
that  the  law  exacts  from  him.  (2)  The  fact  that  a  liveryman; did  not  know 
the  names  or  number  of  persons  for  whom  the  carriage  was  hired,  does  not 
affect  his  liability.    Affirmed.     (Barnes,  J.) 

Evidence— Irrelevant  and  Prejudicial  Testimony. 

156a.  Monblatt  v. .  Young  and  First  Trust  &  Savings  Bank,  Gen.  No. 
21395.  ^eld:  Where  the  purpose  to  bring  out  irrelevant  and  prejudicial  mat- 
ter before  the  jury  is  evident  and  it  is  impossible  to  tell  its  effect  upon  the 
jury,  the  judgment  will  be  reversed.    Reversed  and  remanded.    (Barnes,  J.) 

Evidence— Parol  Not  Admissible  to  Overcome  Effect  of  Ddivsry  of 
Written  Renewal  Receipt  for  Insurance  Policy. 

157a.  Schmidt  v.  National  Life  Insurance  Co.  of  the  United  States  of 
America,  Gen.  No.  21406.  Held:  Where  a  written  renewal  receipt  for  a 
policy  has  been  issued  and  delivered  to  the  assured,  stating  therein  that  it 
was  for  value  received  and  that  the  policy  was  continued  in  force  for  the 
period  covering  the  accident,  parol  testimony  cannot  be  heard  to  contradict 
Its  effect  nor  to  show  that  the  delivery  of  the  receipt  was  conditional  on  an 
oral  promise  to  pay  the  renewal  premiums.     (Barnes,  J.) 

Affirmed  on  the  Facts. 

lS8a.  Illinois  Surety  Co,  v.  Frank,  Gen.  No.  21460.  Affirmed  on  a 
review  of  the  record.    (Barnes,  J.) 

Biversed  and  Remanded  on  the  Facts. 

159a.  Parisi  v.  Heegn,  (jen.  No.  21500.  Reversed  and  remanded  on  a 
review  of  tiie  record.    (Barnes,  J.) 
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Criminal  Coatonp^— Whit  ConstitiitM  die  Offenae— How  the  Offender 
May  Purge  Himaell  Thcreol 

160a.  People  v.  Samuel,  Gen.  No.  21503.  Held:  (1)  Before  a  person  can 
be  found  guilty  of  criminal  contempt  it  must  clearly  appear  that  in  com- 
mitting the  offense  complained  of  he  was  actuated  by  some  malevolent  in- 
tention to  assail  the  dignity  of  the  court,  or  to  wiffully  and  knowingly  inter- 
fere with  Its  procedure  or  due  administration  of  justice.  There  must  be  a 
union  or  joint  operation  of  act  and  criminal  intention.  (2)  A  person  may 
purge  himself  of  criminal  contempt  by  showing  that  he  acted  innocently  or 
through  ignorance  and  without  any  intention  to  wrongfully  mislead  or  de- 
ceive the  court.    (Gridley,  P.  J.) 

Affirmed  on  the  Pacta. 

161a.  Larson  v.  City  of  Chicago,  Gen.  No.  21565.  Affirmed  on  a  review 
of  the  record.    (Barnes,  J.) 

Reveraed  on  the  Pacta. 

162a.  City  of  Chicago  v.  Bo*^,  Gen.  No.  21568.  Reversed  and  re- 
manded on  a  review  of  the  record.    (Barnes,  J.) 

Reveraed  on  the  Pacta. 

163a.  City  of  Chicago  v.  Johnson,  Cren.  No.  21569.  Reversed  and  re- 
manded on  a  review  of  die  record.    (Barnes,  J.) 

Contempt  of  Conrt— Miarepreaentation  by  Snretjr— Definite  Charge- 
Remedy  by  Indictment  for  Perjury. 

164a.  People  v.  Friedlander,  Ckn.  No.  21703.  Held:  (1)  In  proceedings 
for  contempt  of  court  which  are  criminal  in  their  nature  it  is  necessary  that 
a  defendant  be  apprised  with  reasonable  certainty,  by  affidavit  or  rule  to  show 
cause  of  the  nature  of  the  charge  against  him  and  of  the  facts  upon  which 
the  alleged  contempt  is  predicatea,  and  it  is  also  requisite  that  he  shall  have 
a  reasonable  opportunity  to  answer  the  charge  by  a  written  answer  under 
oath.  (2)  A  defendant  may  answer  the  charge  orally,  under  oath,  in  open 
court,  it  he  chooses.  (3)  If,  by  his  sworn  answer  he  specifically  denies  the 
facts  upon  which  the  diarge  is  founded,  or  if  he  sets  up  other  facts  which, 
if  true,  are  sufficient  to  acquit  him  of  the  charge,  then  he  must  be  dis- 
charged, for  the  reason  that  his  answer  in  such  case  presents  an  issue  of 
fact  which  cannot  be  tried  by  the  court  in  a  proceeding  of  this  character. 
If  the  answer  proves  false,  uie  remedy  is  by  indictment  for  perjury.  Re- 
versed.    (GSIKJEY,  P.  J.) 

Equity— Vexationa  Litigation— Suit  hi  a  Poreign  Joriadiction  Bnjohied. 

16Sa.  Illinois  Ufe  Insurance  Co.  v.  Prentiss,  (Jen.  No.  22454.  Held: 
When  a  plaintiff  brings  an  action  on  a  life  insurance  policy  in  the  jurisdiction 
where  the  contract  was  entered  into,  where  the  insurance  company  has  its 
principal  office,  where  plaintiff  resides,  where  the  insured  lived  and  died, 
where  the  estate  is  bein^  administered,  where  most,  if  not  all,  documentary 
evidence  pertaining  to  tine  contract  and  matters  of  defense,  and  the  neces- 
sary witnesses  may  be  found,  he  may  be  enjoined  from  starting  another  simi- 
lar suit  on  the  same  policy  in  a  foreign  jurisdiction  with  the  avowed  object 
of  availing  himself  of  the  procedure  recognized  by  the  constitution  of  such 
foreign  state  whereby  three-fourths  or  more  of  the  jurors  concurring  may 
render  a  verdict,  on  the  ground  that  the  institution  of  such  foreign  proceed- 
ing would  be  vexatious  and  harassing  to  the  defendant  therein.  Affirmed. 
(Baknes,  J.) 

Stodkholdera'  Petition  for  Recehrer— Paflnre  to  Give  Notice  to  Defend- 
ant Corpormtionp-When  Conrt  of  Equity  W|n  Appoint  Receiver 
for  Solvent  Corporationa. 

166a.    Mot  V.  Royal  Ufe  Insurance  Co.,  Gen.  No.  22471.    Held:   (1) 
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Where  the  propriety  of  the  action  of  the  court  in  appointing  a  receiver  has 
been  considered  by  the  court  upon  a  motion  to  discharge  the  receiver,  and 
the  court  has  sustained  the  original  order  by  refusing  to  discharge  him,  the 
want  of  notice  of  the  appointment  is  thereby  cured.  (2)  A  corporation  will 
be  placed  in  the  hands  of  a  receiver  for  misconduct  of  its  officers  or  di- 
rectors only  when  necessary  to  preserve  the  property  or  rights  of  creditors 
or  stockholders.  The  mere  misconduct  of  officers  of  a  corporation  is  not 
sufficient  ground  for  the  appointment  of  a  receiver,  as  a  court  of  equity  mav 
forbid  the  misconduct  or  remove  the  officer  from  his  position.  Reversed. 
(Gridley,  p.  J.) 

Opinions  Filed  May  1,  1916. 

Circumstantial  Evidence— Presumptioii  of  Fact— Prooi 

168a.  Solda  v.  Hanreddy,  Gen.  No.  21533.  Held:  (1)  Where  circum- 
stantial evidence  is  relied  upon  to  prove  a  fact,  the  circumstances  must  be 
proved,  and  not  themselves  be  presumed.  A  presumption  cannot  be  based 
upon  another  presumption  and  made  the  basis  of  recovery.  (2)  A  presump- 
tion of  fact  which  the  jury  is  warranted  in  drawing  may  arise  only  {rom 
facts  actually  proved  by  direct  evidence.  One  presumption  cannot  be  the 
basis  for  a  second  presumption;  that  is,  a  presumption  of  fact  is  not  alone 
a  legitfmate  foundation  for  a  second  presumption  of  fact.  Affirmed. 
(Baker.  J.) 

Bailment— Checking  Parcels  with  Proprietors  of  Theatre. 

169a.  Bumstein  v.  Alcazar  Amusement  Co.,  Gen.  No.  21589.  Held: 
A  theatre  which  checks  the  property  of  its  patrons  while  they  attend  its 
performances,  is  the  bailee  of  such  property,  and  whether  it  does  so  for  or 
without  reward,  is  required  to  take  reasonable  care  of  it,  and  for  failure 
to  do  so  must  respond  in  damages  to  the  owner.    (Hch-dom,  J.) 

Real  ProgertT— Forcible  Detainer— Rights  of  Troe  Owner  Against  One 
in  Possession  by  Forcible  Entry. 

170a.  Ovenu  v.  Ovenu,  Gen,  No.  21618.  Held :  When  entry  is  made  into 
vacant  or  unoccupied  tenements  without  right  or  title,  such  entry  is  forcible, 
and  the  true^  owner  may  regain  possession  by  means  of  the  statute,  if  he 
is  in  possession  of  the  oremises,  either  personally,  or  through  his  tenants 
and  agents.    Affirmed.    (Holdom,  J.) 

Practice— Judgments  of  Foreign  Jurisdictions. 

171a,  Russell  v.  Mahaffey  Co.,  Gen.  No.  21693.  Held:  Where  the  court 
of  a  sister  state  had  jurisdiction  of  the  person  and  of  the  subject  matter 
eventuating  in  the  judgment  in  suit,  the  courts  of  this  state  are  bound  by 
its  judgment,  and  it  is  conclusive  against  all  the  parties  to  it.  Affirmed. 
(HOLDOM,  J.) 

Contracts— 'Presumption  as  to  Intention^- Power  of  Court 

173a.  Carter  v.  Crist,  Geo.  No.  21750.  Held\  A  court  of  law  has  no 
right  to  presume  contracting  parties  intended  to  insert  in  a  written  contract 
a  provision  other  or  different  from  that  which  the  plain  language  used  would 
indicate,  and  then  give  a  construction  to  the  contract  which  would  be  legiti- 
mate only  if  the  contract  contained  the  supposed  omitted  provision.  Affirmed. 
(Baker,  J.) 

Affirmed  on  the  Facts. 

175a.  Devine,  Admr,,  v.  Chicago  &  Erie  R.  R,  Co.,  Gen.  No.  21802. 
AffijTned  on  a  review  of  the  record.    (Baker,  J.) 
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Penonal  Prop«rt3^-Pledge  off  Artidet  by  a  Bailee. 

176a.  Abel  et  al.  v.  Poe,  Gen.  No.  21878.  Held:  No  sale  or  pledge  by  a 
bailee  of  articles,  the  title  of  which  is  in  another  person,  can  deprive  that 
other  person  of  nis  right  to  recover  the  same  from  the  pledgee.  Reversed 
and  remanded.    (Hcux>m,  J.) 

Rereraed  on  tfie  Facta. 

178a.  Adkins,  Young  &  Allen  Co.  v.  Rhinelander  Paper  Co.,  Gen.  No. 
21940.  Reversed  and  judgment  here  on  a  review  of  the  record.  (McSurely, 
P.J.) 

Reveraed  with  Finding  of  Fact. 

180a.  Coleman  v.  Ashland  Catering  Co.,  Gen.  No.  22019.  Reversed  with 
finding  of  fact  on  a  review  of  the  record.    (Holdom,  J.) 


Affirmed  on  ^e  Facts. 

181a.    Scown  v.  Cou 
of  the  record.    (McSuxely,  P.  J.) 


181a.    Scown  v.  County  of  Cook,  Gen.  No.  22022.    Affirmed  on  a  review 

.P.  J.; 


Inaaranc»— Acta  Comrtjtqting  Waiver  of  Condidona. 

182a.  Zink  v.  National  Council  Knights  and  Ladies  of  Security,  Gen. 
No.  22031.  Held:  The  provisions  of  the  by-laws  of  mutual  benefit  societies 
may  be  waived  by  the  society,  the  local  lodge  or  council  of  such  society  is 
the  agent  of  the  supreme  lodge  and  may  waive  such  by-laws  by  accepting 
dues  and  assessments  with  full  knowledge  of  all  the  facts  constituting  a 
violation  of  the  rules  of  the  order  or  by  other  acts  and  conduct  of  its  officers 
and  agents  of  such  a  character  as  to  induce  a  belief  on  the  part  of  the 
assured  that  the  society  does  not  intend  to  exercise  its  right  of  forfeiture, 
but  on  the  contrary  recognizes  the  insured  as  a  member  of  the  society  in 
good  standing.    Reversed  and  remanded.     (Baker,  J.) 

Affirmed  on  the  Facta. 

184a.  Prest  v.  Carman  Laundry  Supply  Co.,  Gen.  No.  22040.  Affirmed 
on  a  review  of  the  record.    (McSurely,  P.  J.) 

Appeal  and  Error— Appeal  Bond. 

185a.  Hubbell  FerHlizer  Co.  v.  Jacobellis,  Gen.  No.  22060.  Held:  (1) 
An  appeal  from  the  trial  court,  to  be  effective,  must  be  in  accordance  with 
the  order  allowing  it ;  but  it  does  not  follow  that  an  appeal  bond  filed  not 
in  accordance  with  the  order  allowing  the  appeal  is  not  obligatory  upon  the 
parties  executing  it.  (2)  The  dismissal  of  an  appeal  is  equivalent  to  a 
legal  and  technical  affirmance  of  a  judgment  of  the  court  below,  so  as  to 
entitle  the  party  to  claim  a  forfeiture  of  the  bond  and  have  l>i>  action 
therefor.    Affirmed.    (Baker,  J.) 

Board  of  Education  of  Chicago— 'Nature  and  F^mction»— Righta  of  Taz- 
payera-^laaa  Diacrimination. 
186a.  People  ex  rel  Fursman  v.  City  of  Chicago,  Gen.  \o.  22236. 
Held:  (1)  The  Board  of  Education  of  the  city  of  Chicago  is  a  public  cor- 
poration, created  by  legislative  authority  for  the  purpose  of  rra  ntaining 
public  schools  and  school  buildings  within  that  subdivision  of  the  s  -te.  For 
^e  purposes  of  that  function  it  receives  from  the  taxpayers  a^'cl  hol.N  as  a 
trustee  the  school  fund,  and  is  bound  to  administer  it  for  tlie  !)er.(' .ciaries 
of  the  trust.  The  taxpayers  are  in  equity  the  owners  of  th<.'  i-.n.d.  <ind  the 
Board  can  only  hold  and  apply  it  to  legitimate  purposes  of  tlie  x^m^i.  The 
law  is  established,  beyond  doubt  or  controversy,  that  a  bill  to  enjoin  public 
officers  so  situated  from  misappropriating  the  fund  in  their  charge  is  a 
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proper  remedy  for  a  taxpayer.^  (2)  The  Board  has  power  to  pass  rules 
regulating  its  teaching  force,  and  generally  such  matters  are  within  its 
exclusive  discretion;  but  the  Board  has  no  power  to  pass  an  unreasonable 
rule  in  violation  of  the  statute  or  constitution.  (3)  The  Board  may  stipulate 
for  the  amount  of  training,  the  degree  of  proficiency  and  the  physical  fitness 
of  its  teaching  employees,  but  it  cannot  provide  Uiat  its  teaching  shall  be 
done  only  by  certain  persons  or  classes  of  persons,  members  or  non-members 
of  certain  societies.    Affirmed.     (McSurely,  P.  J.) 

Rereraed  on  the  Pacts. 

187a,  Ellguth  v.  UtHnger,  Gen.  No.  22492.  Reversed  on  a  review  of  the 
record.    (Bakes,  J.) 

Affirmed  on  the  Pacts. 

188a.  AlUanza  Italiana  v.  Papa,  Gen.  No.  2250B.  Affirmed  on  a  review 
of  the  record.     (Holdom,  J.) 

IN  THE  SECOND  DISTRICT 

(Opinions  Digested  by  Student  Editor  Paul  E.  Price.) 
Opinions  Filed  Februaby  8,  1916. 

Practice— Bill  of  Exceptions— Expert  Witnesses— Wben  Compttaat^ 
Effect  of  Opinion  of  Mine  Manager— Purpose  of  Instructions  to 
the  Jury. 

lb.  '  Comoronski  v.  Spring  Valley  Coal  Co.,  Gen.  No.  6084.  Held:  (1) 
The  contention  that  the  evidence  does  not  support  the  verdict  cannot  be  con- 
sidered as  presented  for  consideration  when  the  bill  of  exceptions  does  not 
contain  any  motion  for  a  new  trial,  nor  does  it  state  what  the  ruling  of  the 
court  was  upon  such  motion.  (2)  When  the  conditions  referred  to  are  actual 
conditions,  and  are  matters  that  can  be  ascertained  by  common  observation, 
under  these  circumstances  the  opinion  of  so-called  expert  witnesses  upon 
the  question  whether  or  not  the  conditions  were  safe  conditions  is  not  com- 
petent (3)  Whether  or  not  the  mine  manager  considers  the  condition  in  a 
mine  dangerous,  is  not  the  true  criterion  upon  which  to  base  the  right  of 
recovery  and  the  company  cannot  be  relieved  from  liability  by  the  opinion 
of  the  mine  manager  that  it  was  not  a  dangerous  condition,  if  the  jury  finds, 
as  a  matter  of  fact,  from  the  evidence,  that  the  condition  was  dangerous. 
(4)  The  purpose  of  instructions  to  the  jury  is  to  tell  them  what  the  law  is, 
rather  than  what  the  law  is  not.    AflSrmed.    (Niehaus,  J.) 

Negligenco-^Degree  of  Care— Self-serving  Pedaxations— Medical  Opin- 
ion of  Cause  of  Damage— When  Admissible-— Evidence  of  Impair- 
ment of  Physical  Condition— Proof  of  Loss  of  Time— Time  for 
Making  Objections  Specific. 
2b.    Shearer  v.  A.  E.  &  C.  R.  R.  Co.,  Gen.  No.  6093.    Held:  (1)  The 
operator  of  a  street  car  is  bound  to  exercise  more  care  on  approaching  a 
street  crossing  than  when  running  the  car  in  the  middle  of  a  block,  because 
he  must  anticipate  the  legitimate  use  of  the  crossing  by  vdiicles  and  persons. 
(2)  When  an  attending  physician  has  been  called  in,  not  for  the  purpose  of 
securing  his  testimony  upon  the  trial  of  the  case,  but  for  the  purpose  only 
of  procuring  from  him  treatment  for  the  physical  injuries  from  which  the 
plantiff  is  suffering,  and  the  doctor  makes  the  diagnosis  of  the  case,  in  order 
to  give  him^  proper  treatment,  and  does  afterwards  treat  him  in  conformity 
with  the  diagnosis  made,  under  such  circumstances,  the  testimony  of  a 
physician  concerning  the  subjective  symptoms  manifested  is  competent.    (3) 
Where  there  is  no  conflict  in  the  evidence,  as  to  the  manner  of  receiving  the 
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injuiy,  or  the  means  by  which  the  injury  was  inflicted*  it  is  competent  for  a 
physician  to  testify  whether,  in  his  opinion,  the  damage  which  he  finds  was 
caused  by  reason  of  the  injui^  received.  (4)  The  fact  that  a  plaintiff  can- 
not earn  as  much  after  the  injuries^  on  account  of  his  physical  condition,  is 
clearly  evidence  of  the  fact  that  his  physical  condition  was  impaired.  (5) 
Where  the  declaration  sets  out  the  injury  received  and  the  evidence  estab- 
lishes the  extent  and  character  of  the  injury,  while  the  evidence  may  not  show 
the  exact  number  of  days  lost  by  the  plaintiff,  yet  it  shows  the  fact  that  the 
plaintiff  was  disabled,  and  unable  to  pursue  his  usual  business,  and  from 
these  facts  loss  of  time  is  so  far  established,  that  the  jury  may  properly  take 
that  into  consideration  in  estimating  the  damages  sustained.  (6)  VVhen  the 
specific  objection  that  there  was  no  allegation  in  the  declaration  to  cover  loss 
of  wages  is  made  for  the  first  time  in  the  court  of  review,  it  is  of  no  avail. 
Affirmed.    (Niehaus,  J.) 

Oral  Instruction^^Wlhen  Competent — Astomption  in  an  Instructiofi 
That  a  Verdict  Will  Be  Returned  for  a  Particular  Sum  or  ParQr— 
When  Error. 

3b.    Aurora  Trust  &  Savings  Bank  v.  Fidler,  Gen.  No.  6100.     Held: 

(1)  It  is  not  competent  for  a  court  to  instruct  a  jury  orally  concerning  the 
verdict  they  should  render  except  in  relation  to  matters  that  pertain  strictly 
to  the  form  of  the  verdict,  or  to  a  correction  of  the  form  of  the  verdict. 

(2)  It  is  reversible  error  for  the  trial  court  to  orally  instruct  a  jury  con- 
cerning the  law  of  a  case,  or  to  orally  qualify  or  explain  written  instructions 
which  have  been  given.  (3)  To  instruct  a  jury  orally  as  to  the  method 
which  they  are  to  pursue  in  arriving  at  the  amount  of  a  verdict  is  error. 
(4)  Where  the  evidence  is  conflicting,  it  is  error  for  the  court  to  assume, 
in  an  instruction,  that  a  verdict  will  or  should  be  returned  for  any  particular 
party  or  any  particular  sum.    Reversed.    (Niehaus,  J.) 

Su£Bciency  of  a  Petition  for  the  Vacation  of  an  Old  Road— Roads  and 
Bridges  Act  Construed 

4b.  People  ex  rel  v.  Schwieson,  Gen.  No.  6106.  Held:  (1)  When  a 
petition  for  the  vacation  of  an  old  road  and  the  laying  out  of  a  new  road, 
it  is  not  necessary  to  expressly  state  facts  in  the  petition  that  those  signing 
the  petition  were  qualified  to  sign.  All  that  is  required  is  that  the  qualifica- 
tion shall  appear  in  the  recitals  in  the  petition.  (2)  The  Road  and  Bridges 
Act  does  not  require  that  the  vacating  of  an  old  road  and  the  laying  out  of 
a  new  road,  even  where  each  is  part  of  a  general  plan  of  improvement,  to  be 
carried  out,  must  be  included  in  one  petition;  while  it  would  be  perfectly 
proper  to  include  both  projects  in  one  petition,  it  is  not  necessary  to  do  so. 
Affirmed.    (Niehaus,  J.) 

Contracts— Time  Is  of  the  Essence. 

5b.  Gibson  v.  Pitney,  Gtn.  No.  610P.  Held:  At  law,  the  time  fixed  for 
the  performance  of  a  contract  is  deemed  the  essence  of  the  contract,  and 
generally,  if  the  seller  is  not  ready  and  able  to  perform  his  part  of  the 
agreement,  on  the  day,  the  purchaser  may  elect  to  consider  the  contract  at 
an  end.    Affirmed.    (Niehaus,  J.) 

NegUgenco— Need  Not  Be  Anticipated— Federal  Act  Relating  to  Liafafl- 
ity  of  Carriers  in  Interstate  Business  to  Their  Employees  Con- 
strued. 

6b.  Koepke  v.  C,  R,  L  &  P.  Ry.  Co.,  Gen.  No.  6128.  Held:  (1)  The 
law  does  not  impose  a  duty  upon  one  to  anticipate  the  negligence  of  others. 
It  is  a  presumption  of  law  that  every  person  will  properly  perform  the  duty, 
which  is  enjoined  upon  him  by  law  or  imposed  by  contract.  (2)  The  matter 
of  contributory  negligence,  under  the  Federal  Liability  Act,  does  not  bar  the 
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right  of  recovery,  but  simply  affects  the  amount  of  damages  which  may  be 
recovered;  and  the  extent  of  contributory  negligence  and  the  proportionate 
reduction  of  damages  are  questions  for  the  jury  to  determine.  Affirmed. 
(NiEHAUS,  J.) 

Practice— How  Ruling  of  Court  Strikins  a  Pleading  from  tiie  Piles  Can 
Be  Saved  for  Review— Pleading  Which  Has  Been  Stricken  from 
Piles  Not  a  Part  of  Common  Law  Record— Effect  of  Piling  an 
Amended   Special   Plea— Extension   Releasing   Surety    May    Be 
Given  in  Evidence  Under  General  Issue— Effect  of  Going  to  Trial 
Voluntarily  Without  the  Pormaticm  of  a  Written  Issue— Judg- 
ment at  Low  Must  Be  a  Unit 
7b.    Witteman  Ca,  v.  Golcke,  Gen.  No.  6134.    Held:   (1)   A  ruling  of 
court  striking  a  pleading  from  the  files  cannot  be  reviewed  in  a  court  of 
appeal  unless  the  pleading  and  the  showing  and  the  ruling  are  preserved  in 
the  bill  of  exceptions.     (2)  A  pleading  which  has  been  stricken  from  the 
files  is  no  longer  a  part  of  the  common  law  record  and  can  only  be  brought 
to  the  attention  of  the  upper  courts  by  a  bill  of  exceptions.     (3)  By  filing 
by  leave  of  court  an  amended  special  plea,  the  defendant  is  deemed  to  have 
abandoned  his  original  special  plea  and  no  question  can  arise  upon  the  origi- 
nal special  plea.    (4)  An  extension  releasing  the  surety  may  be  given  in  evi- 
dence under  the  general  issue.     (5)   When  parties  voluntarily  go  to  trial 
without  the  formation  of  a  written  issue,  the  case  is  treated  as  if  an  oral  issue 
had  been  joined.    (6)  Judgment  at  law  must  be  a  unit.    Affirmed.    (Dibell, 
P.J.) 

Affirmed  on  the  Pacts. 

8b.  Palm  v.  Rock  ford  City  Traction  Co.,  Gen.  No.  6144.  Affirmed  on 
a  review  of  the  record.    (Dibki.i.,  P.  J.) 

Practice— Defaultr-When  It  Will  Be  Vacated. 

9b.  Swan  v.  Loofbourron,  Gen.  No.  6147.  Held:  (1)  As  a  general  rule, 
a  default  will  not  be  vacated  merely  to  let  in  a  set  off,  for  the  defendant  has 
a  perfect  remedy  by  bringing  suit  against  the  plaintiff  upon  such  set  off. 
(2)  A  defendant  cannot  be  heard  in  a  court  of  review  to  urge  a  reason  for 
vacating  a  default  which  he  did  not  present  to  the  court  below.  Affirmed. 
(DiBELL,  P.  J.)  ^ 

Reversed  on  the  Pacts. 

10b.  Siegert  v.  Public  Service  Co,,  Gen,  No.  6148.  Reversed  on  a  review 
of  the  record.    (Caknes,  J.) 

Negligence  Degree  of  Care  Required  of  City  in  Mamtenanee  of  Its 
Sidewalks— When  Ordinary  Care  and  Negligeace  Become  Ques- 
tions of  Law. 

lib.  Hindu  v.  City  of  Joliet,  Gen.  No.  6154.  Held:  (1)  The  city  must 
use  reasonable  c^re  to  keep  its  walks  in  a  reasonably  safe  condition,  and 
nothing  more  is  required  of  it.  (2)  Ordinary  care  and  negligence  are  not 
questions  of  law  unless  the  facts  are  so  clear  as  to  lead  to  but  one  reasonable 
conclusion.    Affirmed.     (Carnes,  J.) 

Contracts— What  Constitutes  Waiver  of  Lien — ^Performance  Necessary 
to  Obtain  Benefit  of  Advantageous  Provisions  of  Contract-— Effect 
of  Modification  of  Contract — ^Interpretation^— Lien  Sometimes  Re- 
mains Though  Market  Value  Is  Diminished  by  Work  of  Laborer— 
Pleading— Waiver  of  Variance. 
12b.  Chicago  Great  Western  Railroad  Co,  v.  American  McKenna  Pro- 
cess Co.,  Gen.  No.  6161.    Held:  (1)  A  laborer  waives  his  right  of  lien  by 
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giving  time  beyond  the  date  of  delivery  for  payment.  (2)  A  party  in  order 
to  obtain  the  benefit  of  a  provision  of  a  contract  advantageous  to  him,  must 
conform  to  other  provisions  not  in  his  favor.  (3)  A  contract  may  be  modi- 
fied as  to  one  of  its  provisions  without  affecting  the  liability  of  the  parties 
under  its  other  terms  and  conditions,  unless  such  conditions  are  directly 
related  to  the  modified  condition,  in  which  event  the  related  conditions  must 
be  held  also  modified.  (4)  Where  a  contract  is  varied  by  subsequent  agree- 
ment so  as  to  require  more  time  and  greater  expenditure  on  the  part  of  a 
plaintiff  to  con^>lete  the  performance  of  it,  he  is  not  obliged  to  sue  on  the 
original  contract,  but  may  recover  on  the  common  cotmts.  But  where  the 
work  is  done  under  a  special  contract,  the  price  must  be  governed  by  the 
stipulations  of  that  contract,  even  where  the  plaintiff  is  justified  in  abandon- 
ing the  contract  and  bringing  his  action  for  the  quantum  merint,  (5)  In 
cases  of  doubt  whether  such  changes  and  non-compliance  exist  as  to  permit  a 
party  to  treat  the  contract  or  a  provision  in  it,  rescinded  or  abandoned,  then, 
as  in  all  cases  of  interpretation  of  doubtful  contracts,  the  construction  placed 
upon  its  provisions  by  the  parties  to  the  contract  is  of  great  aid  and  often 
controlling.  (6)  If  an  owner  of  property  employs  a  mechanic  to  change  its 
character  to  satisfy  some  special  use  or  even  whim  of  the  owner,  the 
mechanic  is  not  deprived  of  his  right  of  lien  because  the  article  may  have 
less  maricet  value  after  it  is  finish^  than  it  had  before.  (7)  A  variance  is 
waived  if  not  suggested  in  the  trial  court.    Affirmed.    (Carnes,  J.) 

Evidence— Valuation  of  Property— Conveyance  to  Relatives— Prescmv- 
tion  of  Fraud— Inadequacy  of  Consideration. 

13b.    American  Steel  &  Copper  Plate  Co.  v.  Bilter,  Gen.  No.  6162.    Held: 

(1)  Where  property  has  a  market  value,  evidence  as  to  the  assessed  valua- 
tion is  incompetent  and  immaterial  in  arriving  at  the  value  of  the  property. 

(2)  A  creditor  in  failing  circtunstances  may  deal  with  his  relatives,  and 
if  there  are  no  indications  of  fraud,  no  presumption  arises  from  the  rela- 
tionship. If  the  transactmn  with  a  relative  is  one  that  might  naturally  be 
presumed  if  that  relationship  had  not  existed,  then  the  fact  of  relationship 
does  not  matter.  (3)  Inadequacy  of  consideration  is  a  fact  calling  for 
explanation,  and  therefore  a  badge  of  fraud,  especially  when  such  inadequacy 
is  gross.    Affirmed.    (Carnes,  J.) 

Bills  and  Notes— Pajmient  for  a  Pre-existing  Debt 

14b.  Chemical  Co,  v.  T^W,  Gen.  No.  6165.  Held:  The  making  of  a 
note  of  the  debtor  for  a  pre-existing  debt  is  not  payment,  unless  it  is  ex- 
pressly agreed  to  take  the  note  as  payment,  or  unless  the  creditor  parts 
with  the  note,  or  is  guilty  of  laches  in  its  presentation  for  payment.  Af- 
firmed.    (DiBELL,  J.) 

Negligence— Degree  of  Care  Required  of  Village  in  Mainteoaiice  of 
Sidewalk— InstmctionS'^When  Sustained. 

15b.  Mills  v.  Village  of  Oquawka,  Gen.  No.  6167.  Held:  (1)  The  duty 
of  a  village  is  to  use  reasonable  care  to  keep  its  sidewalks  in  a  reasonably 
safe  condition  for  public  travel  thereon.  (2)  When  one  instruction  given 
at  the  request  of  a  defendant  and  another  requested  and  refused,  both  con- 
taining the  same  statement  of  law  as  the  instructions  complained  of,  a  de- 
fendant is  not  entitled  to  complain  of  that  feature  of  the  given  instructions. 
Affirmed.     (Dibell,  P.  J.) 

Practice— What  Constitutes  a  Final  Judgment 

16b.  Town  of  Magnolia  v.  Kays,  Gen.  No.  6169.  Held:  (1)  The  form 
of  a  final  judgment  for  defendant  on  verdict  is  that  it  is  considered  that 
the  plaintiff  take  nothing  by  his  suit  and  that  the  defendant  go  thereof  with- 
out any  further  continuance  or  adjournment.  (2)  The  question  whether  a 
judgment  is  final  is  not  to  be  determined  from  the  mere  fact  that  costs  and 
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execution  therefore  are  adjudged  against  one  of  the  parties;  costs  are  an 
incident  to  final  judgment,  but  whether  a  judgment  is  final  or  interlocutory 
is  to  be  determined  from  other  considerations;  it  must,  to  be  final,  terminate 
and  completely  dispose  of  the  action.  (3)  A  judgment  for  costs  may  be 
entered  when  no  fmal  decision  between  the  parties  has  been  reached.  Af- 
firmed.    (DiBELL,  P.  J.) 

Contracts— Measure  of  Damage  for  Breach— Recovery  Under  the  Com^ 
mon  Courts  Practice— Effect  of  AfiBdavit  of  Defense. 

17b.  Miller  v.  Thomas,  Gen.  No.  6173.  Held:  (1)  Where  the  vendor  of 
land  agrees  to  repurchase  the  land  or  secure  a  purchaser  therefor  within 
a  certain  time  at  a  certain  price  and  he  fails  to  do  so,  the  measure  of 
damages  if  there  has  been  a  tender  of  deed  by  the  vendee  at  the  expiration 
of  the  specified  time  is  not  the  difference  between  the  contract  price  and  the 
fair  market  value,  but  under  such  circumstances  the  entire  contract  price 
may  be  recovered.  (2)  Where  a  contract  has  been  wholly  executed  and 
nothing  remains  to  be  done  but  to  pay  the  amount  specified,  recovery  may  be 
had  under  the  common  counts.  (3)  A  defendant  is  confined  to  the  defenses 
which  he  sets  up  in  his  affidavit.    Affirmed.    (Dibell,  P.  J.) 

Contracts— Effect  of  a  Rescission— Effect  of  a  Ddault— Plractice— Porm 
of  a  Judgment  of  Reversal* 

18b.  Thompson  Co,  v.  Decker,  Gen.  No.  6179.  Held:  (1)  The  operation 
and  effect  of  a  rescission  of  a  contract  is  to  terminate  all  the  rights  of  the 
parties  under  the  original  contract.  The  title  to  the  goods  is  re-vested  in  the 
seller  and  he  cannot  maintain  an  action  for  the  price.  (2)  Where  work  has 
been  done  or  goods  furnished  under  a  special  contract,  the  laborer  or  vendor 
may,  because  of  the  default  of  the  other  party,  treat  the  contract  as  aban- 
doned and  bring  an  action  for  the  quantum  meruit  of  the  work,  and  the  price 
is  governed  by  the  stipulation  in  the  abandoned  contract.  (3)  In  the  absence 
of  a  waiver  of  the  right  of  trial  b^  jury,  a  court  of  appeal  has  no  power 
to  reverse  a  judgment  and  enter  a  judgment  for  the  plaintiffs  damages  and 
cosis  in  the  court  below.    Reversed.    (Cashes,  J.) 

Affirmed  on  the  Pacts. 

19b.  Jester  v.  Lee,  Gen.  No.  6182.  Affirmed  on  a  review  of  the  record. 
(Casnes,  J.) 

Negligenco— Degree  of  Care  Required  to  Be  Exercised  by  Children- 
Contributory  Negligence— Practice— Cause  for  Reversal— Im- 
proper Instructions^ 

20b.  Johnson  v.  City  of  St,  Charles,  Gen.  No.  6186.  Held:  (1)  A  ohild 
is  not  required  to  exercise  the  same  degree  of  care  as  an  adult,  but  only 
such  care  as  a  child  of  his  age,  •intelligence,  experience  and  capacity  would 
ordinarily  exercise.  (2)  The  question  of  contributory  negligence  is  one  of 
fact  for  the  jury  and  not  of  law  for  the  court  unless  all  reasonable  minds 
must  agree  as  to  the  conclusion  to  be  drawn  from  the  admitted  facts.  (3) 
It  is  not  for  the  court  to  direct  the  jury  as  to  what  facts  do  or  do  not  con- 
stitute negligence.  (4)  Judgment  should  not  be  reversed  unless  the  record 
shows  a  material  error.  (5)  One  who  asks  the  court  to  give  an  improper 
instruction  cannot  be  heard  to  complain  of  the  court's  action  in  modifying 
it,  although  the  court  fails  to  make  it  good.    Affirmed.    (Caknes,  J.) 

BXridence— Hearsay. 

21b.  Greenacre  v.  Aurora  Brewing  Co,,  Gen.  No.  6187.  Held:  Declara- 
tions of  an  intention  to  commit  suicide,  not  accompanied  by  some  attempt 
at  the  time  to  carry  them  into  execution  are  hearsay  and  not  admissible 
unless  there  be  privity  of  contract  between  the  deceased  and  the  plaintiff 
in  the  action.    Affirmed.    (Carnes,  J.) 
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Practice— Effect  of  Failure  to  Argne  a  Point  Asdgned  for  Error. 

22b.  Douvia  v.  City  of  Ottawa,  Gen.  No.  6189.  Held:  Where  the  refusal 
of  an  instruction  is  assigned  for  error  and  it  is  not  argued,  it  is  waived. 
Afcmed.    (Dibell,  P.  J.) 

Affirmed  on  the  Pacta. 

23b.  Mertel  v.  Walter,  Gen.  No.  6191.  Affirmed  on  a  review  of  the 
record.     (Dibell,  P.  J.) 

Insurance— What   Conatitntea    Contnict— Evidence— Depoaitiona— Time 
for  Making  Objectiona  Thereto. 

24b.    Thompson  v.  Ancient  Order  of  Gleaners,  Gen.  No.  6193.    Held: 

(1)  The  contract  of  insurance  with  a  fraternal  beneficiary  society  includes 
the  constitution  and  by-laws  of  the  society  as  well  as  the  certificate.  (2)  It 
is  not  the  proper  practice  to  make  objections  to  depositions  on  the  trial  of 
the  cause.    Affirmed.    (Cabnes,  J.) 

Practice— Section  Nine  of  Sutnte  in  Relation  to  Change  of  Venne  Coti- 
atmed— Effect  of  Compliance  witii  Reqnirementa  of  Statute. 
25b.  Stauher  v.  Stauber,  Gen.  No.  6194.  Held:  (1)  A  person  who  has 
been  named  as  a  defendant  but  who  has  never  been  served  with  summons 
nor  entered  on  appearance  is  not  a  defendant  whose  consent  to  a  change  of 
venue  is  necessary  under  the  statute.  (2)  When  the  requirements  of  the 
statute  for  a  change  of  venue  have  been  observed,  the  obligation  of  the  court 
to  allow  it  is  imperative  and  admits  of  the  exercise  of  no  discretion.  Re- 
versed.   (Dibell,  P.  J.) 

Evidence— When  Neceaaary  to  Sute  Pacta  Propoaed  to  Be  Proved  hy 
an  Anawer— Exemplary  Damagea. 

26b.  Harris  v.  Schlink,  Gen.  No.  6196.  Held:  (1)  Where  a  question 
shows  the  purpose  and  materiality  of  the  evidence  it  is  not  necessary  to  state 
what  the  answer  would  be.  If  the  question  is  in  proper  form  and  clearly 
admits  of  an  answer  relative  to  the  issue  and  favorable  to  the  party  on 
whose  side  the  witness  is  called,  the  party  is  not  bound  to  state  the  facts 
proposed  to  be  proved  by  the  answer  unless  the  court  requires  him  to  do  so. 

(2)  While  facts  and  circumstances  tending  to  show  a  defendant  acted  in 
good  faith,  do  not  justify  an  assault  or  false  imprisonment,  and  will  not 
mitigate  the  actual  damages,  yet  they  are  competent  in  mitigation  of  exem- 
plary  damages.    Reversed.     (Carnes,  J.) 

Practice — Motion  for  New  Trial  Pounded  on  Newly  Discovered  Teati- 
mony. 

27b.  Curran  v.  Junk,  Gen.  No.  6199.  Held:  A  motion  for  a  new  trial 
founded  on  newly  discovered  testimony  should  be  supported  by  the  affidavits 
of  the  witnesses  by  whom  it  is  proposed  to  prove  the  facts  relied  upon,  or 
some  excuse  should  be  shown  for  not  obtaining  them.  Affirmed.  (Carnes,  J.) 


Pleading— Ezhibita  Cannot  Be  Made  a  Part  of  Pleadings  at 

Practice — ^Judgment  by  Confeaaion^-Limitationa  Upon  Power  to 
Confeaa  Judgment— Vacation  of  Judgmenta  After  Expiration  of 
Term  at  Which  They  Were  Rendered. 

28b.  Brown  v.  Atwood,  Gen.  No.  6201.  Held:  (1)  It  is  not  permissible 
to  make  exhibits  a  part  of  the  pleadings  at  law,  though  it  is  a  common  prac- 
tice in  equity.  (2)  Judgment  by  confession  cannot  be  entered  upon  an  award 
unless  the  arbitration  has  been  conducted  under  the  statute  and  in  com- 
pliance with  its  terms.  (3)  There  can  be  no  valid  warrant  of  attorney  to 
confess  judgment  against  the  donor  of  the  power  where  the  amount  of  judg- 
ment is  not  fixed  in  the  power.     (4)  There  may  be  a  valid  warrant  of  at- 
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torncy  to  confess  judgment  for  rent  to  become  due  by  the  terms  of  a  lease 
where  the  monthly  rental  is  fixed  by  the  lease,  and  the  amount  due  is  ascer- 
tainable by  inspection  of  the  lease,  but  not  for  confession  of  judgment  for 
other  matters  not  ascertainable  by  an  inspection  of  the  lease.  (5)  Authority 
to  confess  a  judgment  without  process  must  be  clear  and  explicit  and  strictly 
pursued.  A  judgment  so  entered  without  such  authority  is  a  nullity.  The 
judgment  must  be  for  a  fixed  and  definite  sum,  and  the  facts  supporting 
it  must  be  established  by  the  written  documents  required  by  the  statute  to 
be  filed  in  order  to  authorize  entry  of  judgment  by  confession.  (6)  There 
can  be  no  valid  power  of  attorney  to  confess  a  judgment  on  a  common  law 
award  of  arbitrators  to  be  made  after  the  attempted  execution  of  the  power. 
(7)  A  court  has  the  power  to  vacate  a  judgment  after  the  expiration  of  the 
term  at  which  it  was  rendered  if  it  was  without  jurisdiction  to  enter  judg- 
ment.   Affirmed.    (Carnes,  J.) 

Administration— Section  Eighteen  of  Administration  Act  Construed. 

29b.  Coffey  v.  Mann,  Gen.  No.  6202.  Held:  In  a  case  of  a  non-resident 
intestate,  the  public  administrator  is  preferred  to  all  except  the  widow, 
husband  and  next  of  kin  resident  in  this  state.    Affirmed.    (Dibell,  P.  J.) 

Evidence— Character  Testimony— What  Constitutes  a  Pleading— Duty 
of  Court  in  Regard  to  Err<Mieous  Instructions  Requested. 

30b.  Weeks  v.  Jones,  Gen.  No.  6204.  Held:  (1)  The  character  of  a 
party  to  a  suit  in  assumpsit  is  not  in  issue.  (2)  The  opening  speech  of 
counsel  made  on  the  trial  is  in  no  sense  a  pleading  and  cannot  be  considered 
as  presenting  an  issue  on  which  proof  could  be  introduced.  (3)  It  is  not 
the  duty  of  the  court  to  amend  or  modify  erroneous  instructions,  although 
he  may  do  so  if  he  sees  fit.    Reversed.    (Carnes,  J.) 

Municipalities— Right  of  a  City  to  Charge  for  the  Use  of  ParU  of  Its 
^eets  Occupied  by  Poles— What  Constitutes  a  Reasonable 
Charge. 

31b.  City  of  Peoria  v.  Postal  Telegraph  Co,.  Gen.  No.  6208.  Held : 
(1)  A  city  has  a  right  to  impose  a  reasonable  charge  in  the  nature  of  a 
rental  for  the  exclusive  use  of  the  parts  of  the  street  occupied  by  telegraph 
poles.  (2)  A  city  has  a  right  to  impose  a  reasonable  charge  in  the  exercise 
of  its  police  power  in  the  nature  of  a  license  fee  for  the  exclusive  use  of 
the  parts  of  the  street  occupied  by  telegraph  poles.  (3)  Rental  or  license 
fees  for  the  exclusive  use  of  the  parts  of  the  street  occupied  by  telegraph 
poles  are  not  an  unlawful  interference  with  interstate  commerce  nor  a  tax 
levied  upon  one  of  the  instrumentalities  employed  by  the  United  States 
government.  (4)  Ordinances  charging  for  the  use  of  parts  of  street  occu- 
pied by  poles  are  prima  facie  reasonable,  and  the  burden  of  proof  is  upon 
those  who  assert  the  contrary.  (5)  Ordinances  charging  for  the  use  of 
parts  of  street  occupied  by  poles  will  not  be  declared  void  as  unreasonable 
unless  the  unreasonableness  is  so  clearly  apparent  as  to  demonstrate  an 
abuse  of  discretion  on  the  part  of  the  city.    Affirmed.     (Carnes,  J.) 

AfiBrmed  on  the  Pacts. 

32b.  City  of  Peoria  v.  Western  Union  Telegraph  Co.,  Gen.  No.  6208. 
Affirmed  on  a  review  of  the  record.    (Carnes,  J.) 

Bills  and  Notes — Object  of  Common  Counts. 

33b.  Millet  v.  McDonald,  (^n.  No.  6211.  Held:  (1)  The  object  of 
the  common  counts  in  a  suit  upon  promissory  notes  is  to  protect  a  plaintiff 
against  some  accidental  variance  in  the  description  of  notes  sued  on.  Af- 
firmed.    (DiBELL,  P.  J.) 
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Svide&ce— Proof  of  Lom  of  Support— Effect  of  Objectloas  to  FiooH— 
Dram  Shop  Act— Effect  of  Conduct  of  Wife  Senrtioning  Use  of 
Liquor  by  HiiabencL 

34b.  Erickson  v.  Svete,  Gen.  No.  6215.  Heidi  (1)  The  jury  are  au- 
thorized to  infer  loss  to  plaintiff's  means  of  support  from  proot  of  the  hus- 
band's death,  alone.  (2)  Where  a  party  prevents  proof  by  his  objection  or 
procures  its  exclusion,  he  cannot  object  that  such  a  fact  was  not  proved. 
(3)  Conduct  of  the  wife,  sanctioning  the  use  of  liquor  by  her  husband,  does 
not  bar  her  from  a  suit  against  those  who  have  sold  him  liquor  and  produced 
his  habitual  intoxication  and  death,  and  loss  thereby  to  her  means  of  sup- 
port, but  may  be  used  in  mitigation  of  damages.    Afirmed.    (Dibell,  P.  J.) 

Affirmed  on  the  Pacta. 

35b.  Jewel  Tea  Co,  v.  Petersen,  Gen.  No.  6220.  Affirmed  on  a  review 
of  the  record.    (Dibell,  P.  J.) 

Opinions  Filed  Afsil  14,  1916. 

Ordiaancee— Rules  of  Constmctioiu 

36b.  CUy  of  Spring  Valley  v.  C,  O.  &  P.  Ry,  Co.,  Gen.  No.  6031. 
Held:  (1)  Ordinances  should  be  so  construed  as  to  ascertain  the  legislative 
intent,  and  in  construing  ordinances  they  must  be  looked  at  as  a  whole. 
(2)  Ordinances,  no  less  than  statutes,  should  be  liberally  construed,  in  order 
that  their  true  intent  and  meaning  may  be  carried  out    Reversed.     (Nie- 

BAUS,  J.) 

Affirmed  by  Opermtioa  of  Law. 

37b.  Fleming  v.  E.,  J.  &  £.  Ry,  Co.,  Gen.  No.  6042.  Affirmed  by  opera- 
tion of  law.    (Per  Curiam.) 

Federal  Bii4>lovers'  Liability  Act— Effect  of  a  Caae  Comiiig  There- 
under-^Elementa  Necessary  to  Come  Widiin-^What  Crastitiitcs 
Being  Bngmged  in  IntersUte  Commerce-— Necessary  Proof— Effect 
of  Variance  Between  Pleading  and  Proof. 

38b.  Dunlavy  v.  C,  B,  &  Q,  Ry,  Co,,  Gen.  No.  6081.  Held:  (1)  When 
a  cause  is  comprehended  within  the  meaning  and  scope  of  the  Federal  Em- 
ployers' Liability  Act,  no  action  can  be  maintained  under  the  state  law. 
(2)  To  come  within  the  federal  statute  the  carrier  must  be  engaged  in  inter- 
state commerce,  and  the  injured  servant  be  then  employed  by  it  in  such 
commerce.  (3)  A  servant  is  engaged  in  interstate  commerce  while  repairing 
a  switch  on  tracks  used  indiscriminately  for  both  kinds  of  commerce,  and 
it  is  immaterial  whether  the  train  which  struck  him  was  engaged  in  that 
commerce  or  not.  (4)  A  carpenter  repairing  a  bridge  over  which  both 
kinds  of  commerce  are  carried,  if  injured  under  such  circumstances,  cannot 
take  his  choice  of  remedy  under  the  state  and  federal  law,  for  he  is  engaged 
in  interstate  commerce  and  the  National  Act  is  exclusive.  (5)  All  section 
men  and  track  laborers  working  on  any  part  of  the  track  or  switches  used 
by  a  common  carrier  indiscriminately  for  both  interstate  and  intrastate  com- 
merce are  employed  in  interstate  commerce  within  "^  meaning  of  the  Fed- 
eral Act.  (6)  A  fireman  on  a  locomotive  engine  rep«tiring  his  engnie  for  an 
interstate  trip  is,  while  so  engaged,  protected  bv  the  National  Act,  although 
the  engine  had  not  been  coupled  to  the  cars  of  the  train.  (7)  Yard  clerks 
in  the  employ  of  common  carriers  by  railroad  while  inspectmg  and  making 
a  record  of  the  seals  on  car  doors,  putting  labels  on  cars  to  guide  switching 
crews,  etc.,  are  employed  in  interstate  commerce  if  the  trains  upon  which 
they  are  working  have  any  cars  containing  interstate  commerce.  (8)  It  is 
essential  where  the  negligence  complained  of  was  that  of  a  co-employee 
that  he  must  also  be  employed  in  interstate  commerce  to  come  within  the 
National  Act.    (9)  A  recovery  cannot  be  had  under  a  state  law  on  pleadings 
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counting  only  on  that  law  when  the  evidence  develops  that  the  case  is  con- 
trolled by  the  Federal  Statute,  on  the  ground  that  the  case  pleaded  was  not 
proved  and  the  case  proved  was  not  pleaded.    Reversed.    (Caknes,  J.) 

Insurance— -What  Constitntea  Contract  in  Fntemal  Inanrance  Society. 

39b,  Martin  v.  Fraternal  Reserve  Life  Association,  Gen.  No.  6094. 
Held:  The  application  for  membership  in  a  fraternal  insurance  society  must 
be  considered  a  part  of  the  contract  of  insurance;  and  where  a  member 
agrees  in  his  application  to  abide  by  subsequently  adopted  by-laws,  he  is 
bound  by  them  unless  the  by-laws  are  unreasonable.  Reversed.  (Nie- 
HAUS,  J.) 

Pleading—* Effect  of  Failure  to  loin  Issue  on  Special  Pleas  and  Replica- 
tions Filed— Effect  of  Failure  to  Deny  a  Material  Matter  Alleged 
in  the  Declaration— Landlord  and  Tenant— Tenant  Estopped  from 
Disputing  Title  of  Landlord  Whild  in  Possession— Eviction  De- 
fined. 

40b.  Smith  v.  Bellrose,  Gen.  No.  6123.  Held:  (1)  Failure  to  join  issue 
on  special  pleas  and  replications  filed  is  not  of  importance  where  the  parties 
voluntarily  proceed  to  trial  without  formal  written  issues  joined  in  that 
regard.  (2)  When  a  matter  material  to  the  issues  is  alleged  in  the  declara- 
tion, and  is  not  denied  by  a  plea,  such  matter  is  admitted  and  it  will  be 
presumed  to  be  a  fact.  (3)  A  tenant  cannot  dispute  the  title  of  his  landlord, 
to  the  premises  which  he  has  obtained  possession  of,  as  tenant,  while  remains 
in  possession  thereof.  (4)  While  it  is  not  necessary  that  there  should  be  an 
actual  physical  expulsion  from  the  premises  occupied  by  the  tenant,  to  con- 
stitute an  eviction,  yet  it  is  necessary  that  the  landlord  do  some  act  which 
disturbs  the  tenant's  possession,  or  which  amounts  to  a  clear  indication  of 
an  intention  on  the  part  of  the  landlord  to  deprive  the  tenant  of  the  enjoy- 
ment of  the  premises,  as  demised  to  him,  to  constitute  an  eviction.  Re- 
versed.    (NiEHAUS,  J.)  ■ 

Corporations— Right  of  a  Stockholder  to  Examine  Books. 

41b.  Furst  V.  Rawleigk  Medical  Co.,  Gen.  No.  6130.  Held:  A  stock- 
holder is  not  entitled  to  the  right  to  re-open  the  question  involved  and  settled 
by  a  former  judgment  by  filing  a  new  petition  in  which  he  seeks  another 
judgment  for  an  enlarged  permission,  for  the  examination  of  the  books  and 
records  of  his  corporation.    Reversed.    (Niehaus,  J.) 

Practice— Effect  of  Failure  to  File  Cross  Error— Evidence— Proof  of 
Prior  Contradiotory  Statement 

42b.  Pooler  y.  Southwick,  Gen.  No.  6025.  Held:  (1)  If  one  party 
appeals,  the  opposite  party  will  be  considered  as  acquiescing  in  all  the  rulings 
of  the  trial  court,  unless  his  objections  thereto  are  presented  by  the  filing 
of  cross-error.  (2)  When  a  witness  neither  directly  admits  nor  denies  the 
acts  or  declaration  about  which  he  is  asked,  as  when  he  merely  says  he  does 
not  recollect,  or  giv^f^j  any  other  indirect  answer  not  amounting  to  an  ad- 
mission, it  is  compet"^,nt  to  the  adversary  to  prove  the  affirmative,  but  with- 
out so  proving  the  sufirmative,  he  should  not  be  permitted  to  assume  that 
such  contradictory  statements  had  been  made  by  the  witness.  Reversed. 
(Cabnes,  J.) 

Duties  of  Members  of  a  City  CoundL 

43b.  Dineen  v.  City  of  Ottawa,  Gen.  No.  6108.  Held :  There  is  no 
foundation  in  law  or  reason  for  an  assumption  that  a  member  of  a  city 
council  must,  at  his  peril,  leave  all  the  streets  and  walks  of  a  city  in  a  safe 
condition  when  he  retires  from  office.    Affirmed.    (Carnes,  J.) 
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Pleading— Sufficiency  of  Declaration  in  an  Action  Under  Federal  Safety 
Appliance  Act— Ambiguous  Pleading— Evidence  Secondary  Evi- 
dence Introduced  Before  Proof  of  Lota  of  Original-*Haw  Error 
Can  Be  Cured — ^Autoptic  Proference. 

44b.  Wagner  v.  C,  R.  I.  &  P.  Ry.  Co.,  Gen.  No.  6141.  Held  :  (1)  In  an 
action  under  the  Federal  Safety  Appliance  Act  the  declaration  must  show 
facts  from  which  it  appears  that  the  parties  were  engaged  in  interstate 
commerce.  (2)  Ambiguous  pleading  which  would  be  bad  on  demurrer  will 
be  held  good  after  verdict.  (3)  When  secondary  evidence  is  admitted 
when  it  should  have  been  excluded  when  offered  because  of  lack  of  proof 
of  inability  to  produce  the  originals,  the  error  is  cured  if  it  afterwards  ap- 
pears that  the  originals  were  lost.  (4)  In  an  action  for  damages  for  injuries, 
exhibition  of  the  injured  member  is  admissible.    Affirmed.     (Casnes,  J.) 

Mortgages— Growing  Crops— Title  of  Mortgagee— What  Constitotea 
Severance. 

45b.  Hancock  Mutual  Life  Insurance  Co.  v.  Watson,  Gen.  No.  6145. 
Held:  (1)  Crops  growing  upon  mortgaged  lands  are  covered  by  the  mort- 
gage whether  planted  before  or  after  its  execution,  and  until  they  are  severed 
the  mortgage  attaches  as  well  to  the  crops  as  to  the  land,  and  if  the  land 
be  sold  for  condition  broken,  before  severance,  the  purchaser  is  entitled  to 
the  growing  crops,  not  only  as  against  the  mortgagor  but  as  against  all 
persons  claiming  in  any  manner  through  or  under  him  subsequent  to  the 
recording  of  the  mortgage.  (2)  A  mortgage  can  take  no  better  title  than 
the  mortgagor  himself  had.  (3)  While  between  the  parties  to  a  judgment, 
the  seizure  and  sale  of  growing  wheat  upon  execution  issued  upon  the  judg- 
ment will  constitute  a  severance  of  the  crop  from  the  realty,  yet  as  to  a 
grantee  in  a  deed  of  trust  given  by  the  execution  debtor  before  the  execu- 
tion became  a  lien,  such  seizure  and  sale  will  not  work  a  severance,  and  the 
purchaser  at  the  sheriff's  sale  takes  subject  to  the  rights  of  the  grantee 
under  the  trust  deed,  which  will  not  be  cut  off  or  affected  by  such  sale. 
Affirmed.     (Carnes,  J.) 

Contracts — Right  of  Vendee  to  Have  Case  Transferred  to  the  Bquitjr 
Side  of  Court  When  Sued  for  Purchase  Money. 

46b.  Blemaster  v.  Rockey,  Gen.  No.  6149.  Held :  A  vendee  sued  at  law 
for  the  purchase  price  of  real,  estate  cannot  transfer  the  action  to  the 
equity  side  of  the  court  by  pleading  an  attempting  to  prove  that  the  deed 
was  given  as  a  mortgage  unless  he  succeeds  in  establishing  the  truth  of  his 
assertions.    Affirmed.     (Carnes,  J.) 

Affirmed  on  the  Facts. 

47b.  People  ex  rel  v.  School  Directors,  Gen.  No.  6150.  Affirmed  on  a 
review  of  the  record.     (Dibell,  P.  J.) 

Municipalities — ^Proper  Method  to  Pass  an  Ordinance  Over  a  Veto- 
Effect  of  Departure  from  Form 

48b.  Rogers  v.  City  of  Mendota,  Gen.  No.  6151.  Held:  (1)  By  parlia- 
mentary rules  the  proper  action  to  be  taken  by  a  legislative  body  when  a 
measure  adopted  by  it  has  been  returned  to  it  with  a  veto  by  the  prooer 
authority,  is  to  move  to  reconsider  the  vote  by  which  the  measure  was  orig- 
inally adopted.  If  a  majority  of  the  legislative  body  adopts  the  motion  to 
reconsider,  it  is  then  proper  to  move  the  measure  be  adopted,  notwithstand- 
ing the  veto,  or  that  it  be  passed  over  the  veto.  (2)  A  departure  from  the 
form  prescribed  for  the  passage'  of  an  ordinance  will  not  affect  the  validity 
of  such  action  unless  the  governing  law  makes  such  formality  vital,  as  bv 
declaring  the  ordinance  void  unless  the  formalities  prescribed  be  followed. 
(3)  To  reconsider  does  not  necessarily  require  a  formal  vote.  Affirmed. 
(Dibell,  P.  J.) 
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Highways— Entire  Width  Need  Not  Always  Be  Fitted  for  Travdi— 
Nuiaanceft— Eff.ect  of  CuatiHn  or  Usage— What  Constitutes  a  Nuis- 
ance. 

49b.  Wallin  v.  Mitchell,  Gen.  No.  6152.  Held:  (1)  While  the  whole 
way  is  primarily  devoted  to  public  use  for  travel  and  to  that  use  all  other 
rights  may  be,  subordinate,  still  whether  it  is  or  is  not  necessary  to  fit  the 
entire  width  of  the  road  for  travel,  must,  in  the  great  majority  of  cases,  be 
a  question  for  the  decision  of  the  local  authorities.  (2)  Custom  or  us^e 
may  sometimes  sanction  an  act  which  would  otherwise  be  deemed  a  nuis- 
ance and  relieve  it  from  that  construction.  (3)  Whether  a  farm  wagon  left 
within  street  limits  is  a  nuisance  and  obstruction  to  public  travel  cannot 
ordinarily  be  determined  as  a  matter  of  law,  but  should  be  left  to  the  jury 
under  appropriate  instructions  to  find  as  a  matter  of  fact.  Reversed. 
(Carnes,  J.) 

Instructions  to  Jury— When  Erroneous. 

50b.  Forbes  v.  Davis,  Gen.  No.  6159.  Held :  An  instruction  which  pur- 
ports to  state  all  the  facts  necessary  to  a  recovery  and  ignores  the  matter 
of  defense,  of  which  there  is  proof,  is  erroneous.    Reversed.     (Niehaus,  J.) 

Highways — ^Elements  Necessary  to  Acquire  by  Prescription— Rights  of 
a  Licensee. 

51b.    Heater  v.  Chicago  &  Alton  Railroad  Co.,  Gen.  No.  6160.    Held : 

(1)  A  prescriptive  right  cannot  arise  from  a  permissive  use.  (2)  Mere 
travel  by  the  public  is  not  sufficient  to  establish  a  prescriptive  right  as  a  user. 
It  must  be  under  claim  of  right  by  the  public  and  not  by  the  mere  acquies- 
cence of  the  owner.  (3)  Mere  acquiescence  in  use  of  a  strip  of  land  by 
public  does  not  create  a  presumption  of  dedication  to  public  travel.  (4)  To 
establish  a  public  highway  by  prescription,  the  use  by  the  public  must  have 
been  adverse,  under  claim  of  right,  continuous,  uninterrupted  and  with  the 
knowledge  of  the  owner  of  the  estate.  Occasional  travel  is  not  sufficient. 
It  must  appear  that  a  certain  and  well-defined  line  of  travel  has  existed  over 
the  property  for  fifteen  years.  (5)  A  mere  licensee  has  no  greater  rights 
than  a  trespasser.    Reversed.     (Casnes,  J.) 

Contracts— Validity  of  a  Partial  Assignment— Effect  of  Section  Eighteen 
of  the  Practice  Act  Upon  the  Rights  of  the  Assignee. 

52b.  Eaves  v.  C,  B.  &  Q,  Ry.  Co.,  Gen.  No.  6166.  Held:  (1)  The  as- 
signment of  a  part  of  a  claim  or  demand  is  not  legally  binding  upon  the 
payor,  unless  such  assignment  is  accepted  by  him.  (2)  Under  Section  18  of 
the  Practice  Act  the  assignee  of  a  claim  or  demand  may  sue  in  his  own 
name  to  recover  the  amount  due;  but  the  assignee's  rights  are  otherwise  no 
greater  than,  or  more  extended  under  this  statute,  than  they  were  at  com- 
mon law.    Affirmed.     (Niehaus,  J.) 

Contracts— Consideration  Required  by  Surety— Practice — Rulings  on 
Abstract  Propositions  of  Law. 

53b.  Commercial  State  Bank  v.  Folkerts,  Gen.  No.  6170.  Held:  (1)  It 
is  not  necessary  that  a  surety  should  receive  a  separate  and  distinct  consid- 
eration, for  the  obligation  which  he  assumes  by  signing,  merely  because  his 
signature  is  attached  to  the  note  on  a  different  day  from  the  date  of  sign- 
ing by  the  maker,  if  the  signing  was  originally  intended  and  merely  delayed. 

(2)  The  consideration  received  by  the  maker  is  sufficient  to  legally  bind  the 
surety  to  the  obligation  assumed  by  him  in  signing  the  note.  (3)  A  con- 
clusion of  law  based  upon  an  assumed  state  of  facts  is|  a  mere  abstract 
proposition,  and  rulings  on  abstract  propositions,  even  if  correct,  are  harm- 
less error.  Incorrect  rulings  on  abstrict  propositions  of  law  are  harmless 
error  where  the  judgment  is  in  accordance  with  the  law  and  evidence 
governing  the  case.    Affirmed.     (Niehaus,  J.) 
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Principal  and  Agent— When  Fraud  Will  Be  Preaonied. 

54b.  Maple  v.  f^awhun.  Gen.  No.  6175.  Held:  (1)  Where  the  confiden- 
tial agent  of  the  owner  of  property  with  access  thereto  and  abundant  oppor- 
tunity to  transfer  it  to  his  own  possession  without  the  knowledge  of  the 
owner  turns  up  with  the  property  in  his  possession  after  the  death  of  tiie 
owner,  he  is  required  to  assume  the  burden  of  establishing  that  he  came  by 
such  property  in  good  faith.    Affirmed.     (Dibell,  P.  J.) 

Practice— When  Certiorari  Is  Unneceaaary— Effect  of  Certificmtion  of 
Record — Organization  of  Circuit  Court — Scope  of  Master's  Re- 
port— Mechanics'  Lien — Property  Over  Which  It  Extends. 

55b.  Rubendal  v.  Tarhox,  Gen.  No.  6176.  Held',  (1)  When  an  amended 
record  has  been  made  and  properly  certified  and  is  ready  to  be  filed,  the 
issuance  of  a  certiorari  is  unnecessary.  (2)  A  record  duly  certified  by  tiie 
clerk  of  the  court  below  imports  verity  and  cannot  be  contradicted  by  affi- 
davit of  counsel.  (3)  There  are  'not  two  separate  Circuit  Courts,  one  at 
law  and  the  other  in  chancery,  and  if  the  court  is  properly  convened  it  is 
for  the  transaction  of  all  kinds  of  business,  unless  the  statute  provides 
otherwise.  (4)  It  is  a  recognized  and  valid  practice,  upon  a  reference  to  a 
master,  for  that  officer  to  report  all  stipulations  and  agreements  made  orally 
by  the  parties  appearing  before  him.  (5)  Where  parties  contract  to  erect 
a  building  upon  lands  severally  owned  by  them,  it  is  not  error  to  place  a 
lien  on  the  entire  tract  for  the  entire  amount  due  the  contractors.    Affirmed. 

(DiBELL,  J.) 

lAarriage  and  Divorce— Alimony— -Amount— How  Determined— Nature 
of  Order. 

56b.  Kingman  v.  Kingman,  Gen.  No.  6178.  Held:  (1)  Allowance  of 
alimony  should  be  made  with  a  view  to  the  income  of  the  husband,  and  when 
it  will  result  in  diminishing  the  estate  from  which  the  income  is  derived  it 
will  not  ordinarily  b6  permitted  to  extend  beyond  providing  for  the  actual 
'  wants  and  necessities  of  the  wife.  (2)  The  order  for  alimony  is  under  the 
constant  control  and  supervision  of  the  court  and  may  be  changed  from  time 
to  time  as  conditions  change.    Reversed.     (Casnes,  J.) 

Equity  Pleading— Who  Should  Be  Made  Parties— Effect  of  Lack  of 
Parties. 
57b.  Marcy  v.  Morcy,  Gen.  No.  6180.  Held:  (1)  In  equity  every  person 
having  equitable  or  legal  rights  in  the  subject  matter  of  Uie  suit  should  be 
made  a  party.  (2)  It  is  not  necessary  that  the  lack  of  proper  parties  should 
be  set  up  by  either  side,  for  whenever  the  court  finds  a  lack  of  proper 
parties  it  will,  ex-officio,  take  notice  of  such  omission,  and  will  refuse  to 
proceed  in  the  suit  till  the  pleadings  have  been  amended  and  the  omitted 
parties  brought  into  court.    Reversed.     (Dibell,  P.  J.) 

Negligence — ^What  Constitutes  Evidence  of  Contributory  Negligence- 
Time  When  Due  Care  Must  Be  Exercised. 

58b.  Johnson  Oil  Refining  Co.  v.  Galesburg  Ry.,  Light  &  Power  Co,, 
Gen.  No.  6181.  Held:  (1)  A  violation  of  an  ordinance  is  a  curcumstance 
properly  to  be  considered  by  the  jury  in  determining  a  question  of  con- 
tributory negligence.  (2)  Parties  are  charged  with  the  exercise  of  due  care, 
when  cfriving  vehicles  over  a  crossing,  as  well  as  elsewhere.  Affirmed. 
(NlEHAU^,  J.) 

Recoupment  Defined. 

59b.  Burns  v.  Clark,  Gen.  No.  6184.  Held:  Recoupment  is  the  act  of 
abating  a  part  on  which  one  is  sued,  by  means  of  a  legal  or  equitable  right 
resulting  from  a  counter  claim  arising  out  of  the  same  transaction.    It  is  a 
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reduction  of  th«  damages  claimed  by  th«  plaintiff  by  proof  of  circumstances 
connected  with  t)ie  transaction  on  which  the  plaintiff's  claim  is  based,  which 
show  that  it  would  be  contrary  to  good  conscience  to  permit  plaintiff  to 
recover  the  full  amount  of  his  claim.  This  can  be  done  under  the  general 
issue.    Afi&rmed.    (Djbell,  J.) 

Contracts— Constmction — Equity  Pleading— Necessaxv  Allegations  in 
BiUr— Alleging  Fraud— Neceasary  Showing  for  Relief— Practice- 
Time  for  Filing  Motion  to  Vacate— Facta  Neceaaary  to  Give 
JuriadiotioiL 
60b.  Friedberg  v.  De  PeW,  Gen.  No.  6190.  Held:  (1)  Where  two 
papers  signed  are  a  part  of  the  same  transaction,  one  signed  by  one  party  to 
the  contract,  and  the  other  by  the  other  party  to  the  contract,  both  papers 
constitute  one  contract  and  are  to  be  considered  as  one  instrtmient.  (2) 
While  equity  takes  concurrent  jurisdiction  with  law  courts  in  matter  of 
fraud,  accident,  or  mistake,  the  facts  constituting  such  fraud,  accident  or 
mistake  as  a  defense  to  the  enforcement  of  a  judgment  must  be  set  out  in 
the  bill.  (3)  In  order  to  entitle  a  defendant  in  a  judgment  to  rdief  against 
such  judgment  on  the  ground  of  fraud,  accident  or  mistake,  it  must  be  evi- 
dent not  only  that  he  had  a  defense  upon  the  merits,  but  ^t  such  defense 
has  been  lost  to  him  without  such  loss  being  attributable  to  his  own  omia- 
sion,  negligence  or  default.  (4)  A  motion  to  vacate  a  judgment  filed  at  the 
next  ensuing  term  after  the  confession  of  a  judgment  is  in  due  time.  (5) 
Where  the  purpose  of  the  injunction  prayed  for  is  to  ^tay  proceedings  at 
law,  the  statute  requires  that  a  bill  having  such  purpose  in  view  be  brought 
in  thei  county  where  the  proceedings  at  law  were  had.  Affirmed  (Nn^ 
HAUS,  J.) 

Negligence    What  Constitutea  Negligence. 

61b.  Donaghue  v.  Fraikih,  Gen,  No.  6192.  Held :  Finding  an  animal  on 
a  public  highway,  unless  the  owner  knowingly  or  negligently  permits  it  to 
he  at  large,  does  not  make  a  case  of  negligence.    Affirmed.     (Carnes,  J.) 

Evidence— Proof  of  Mental  Capacity. 

62b.  Cellarms  v.  Junker,  Gen.  No.  6197.  Held:  Where  witnesses 
differ  as  to  the  mental  capacity  of  a  deceased  and  of  his  ability  to  l^g^Uly 
transact  business  and  to  dispose  of  his  property,  the  weight  to  be  given  to 
the  testimony  of  witnesses  is  much  more  readily  determined  by  a  just  chan- 
cellor than  by  a  court  of  review  which  reads  only  the  written  evidence. 
Consequently  when  a  case  is  heard  by  the  chancellor,  and  the  evidence  is 
all  or  partly  oral,  it  must  appear  that  there  is  clear  and  palpable  error  before 
a  reversal  will  be  had.  Wlxere  the  issue  is  tried  by  the  chancellor  before 
a  jury,  and  where  the  verdict  of  the  jury  is  only  advisory  and  may  be  set 
aside  by  the  chancellor,  the  rule  should  be  just  as  strong  that  clear  and  pal- 
pable error  should  appear  before  the  decree  should  be  reversed.  Affirmed 
(NiEHAUS,  J.) 

Contracta— Promise  to  Pay  Debt  of  Anotfaeiv-When  Witliin  the  Statute 
of  Frauds— liability  of  Hnsband  for  Necessaries— Liability  of 
Third  Party  on  a  Contract  Made  for  His  Benefit 
63b.    Laughlin  v.  Dalian,  Gen.  No.  6200.    Held:    (1)  A  promise  to  pay 
the  debt  of  another  is  within  the  statute  of  frauds  unless  it  is  founded  on 
a  new  and  independent  consideration  passing  between  the  newly  contract- 
ing parties  and  independent  of  the  original  contract.    In  the  absence  of  such 
a  consideration  the  promise  is  collateral.    (2)  A  collateral  promise,  whether 
made  before  or  after  or  contemporaneous  with  the  promise  of  the  primary 
or  original  debtor,  is  void  unless  in  writing.    (3)  If  a  husband  fails  to  sup- 
ply his  wife  with  necessaries  she  may,  while  cohabitatinp:  with  fajm,  or  upon 
his  desertion  of  her,  bind  him  by  her  contracts  with  third  persons  for  such 
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purpose.  (4)  From  the  mere  fact  that  a  party  desires  to  pay  the  debt  of 
another  and  borrows  the  money  from  a  third  person  for  that  purpose  and 
pays  the  debt,  an  action  at  law  cannot  be  maintained  by  the  party  loaning 
the  money  against  the  original  debtor  to  recover  the  amount  so  loaned  and 
used.  It  still  remains  the  debt  of  the  party  borrowing  the  money  and  not 
of  the  party  whose  debt  was  paid.    Affirmed.     (Carnes,  J.) 

Pltading— What  Conatittttet  Waiver  of  Plea  to  Jnrisdiction — Contracts 
—Rights  of  Nominal  Plaintiff— Rights  of  Beneficial  Plaintiff— Pre- 
sumption as  to  Residence— Pleading— ^Effect  of  Coins  to  Trial 
Without  Formation  of  Written  Issues— Necessary  Allegations  to 
Recover  on  a  Policy  of  Insurance. 

64b.  Butler  v.  Natl  Live  Stock  Ins.  Co,,  Gen.  No.  6205.  Held:  (1)  A 
plea  to  the  jurisdiction  is  waived  by  a  plea  to  the  merits.  (2)  The  nominal 
plaintiff  cannot  arrest  or  discontinue  the  suit  except  on  a  failure  of  the 
beneficial  plaintiff  to  secure  him  against  liability  for  costs.  (3)  The  defend- 
ant may  establish  a  set-off  against  the  beneficial  plaintiff.  (4)  If  the  bene- 
ficial plaintiff  is  a  non-resident  of  the  state  he  can  be  compelled  to  give 
security  for  costs.  (5)  The  beneficial  plaintiff  may  obtain  a  change  of  venue. 
(6)  The  beneficial  plaintiff  is  the  real  party  plaintiff  to  the  suit.  (7)  The 
presumption  against  the  pleader  is  that  the  beneficial  plaintiff  reside  in  the 
county  in  which  suit  is  brought,  and  they,  therefore,  have  the  right  to  bring 
suit  in  that  county.  (8)  Where  parties  voluntarily^  go  to  trial  without  the 
formation  of  written  issues,  the  case  is  treated  as  if  an  oral  issue  had  been 
joined.  (9)  Where  a  right  is  conferred  by  a  clause  in  an  insurance  policy, 
which  is  absolute  and  unconditional  in  its^terms,  but  the  right  is  limited  in 
a  subsequent  clause  by  a  condition  or  exception,  the  pleader  is  not  required 
to  negative  the  condition  or  exception  but  it  is  for  the  defense  to  plead  it. 
Affirmed.     (Dibell,  P.  J.) 

Carriers — Effect  of  Ado];>tion  of  Carmack  Amendment— Act  of  God. 

No.  65b.  Mueller  Grain  Co.  v.  Peoria  &  Pekin  Union  Ry.  Co.,  Geo. 
No.  6209.  Held:  (1)  'Since  the  Carmack  amendment  to  the  Interstate  Com- 
merce Act,  state  legislation,  regulations  and  policies  are  superseded  and 
controlled  by  the  Interstate  Commerce  Act.  (2)  When  the  effect,  the  cause 
of  which  is  to  be  considered,  is  found  to  be  in  part  the  result  of  the  partici- 
pation of  man,  whether  it  be  from  active  intervention  or  neglect,  or  failure 
to  act,  the  whole  occurrence  is  thereby  humanized,  as  it  were,  and  removed 
from  the  operation  of  the  rules  applicable  to  the  acts  of  God.  Affirmed. 
(Carnes,  J.) 

Negligence — ^What  Constitutes  Proof  of  Nefligenco— Evidence— -Gen- 
eral Reputation  for  Care — ^When  Admissiblo— Elements  Which 
May  Be  Considered  by  Jury  in  Determining  the  Question  of  Due 
Care. 

66b.  Follett  y.  III.  Cent.  R.  R.  Co.,  Gen.  No.  6212.  Held:  (1)  The  ab- 
sence of  a  headlight  from  a  moving  train  in  the  night  time  tends  to  show 
negligence  in  the  operation  of  the  train.  (2)  General  reputation  that  the 
deceased  was  a  careful,  industrious,  sober  man,  possessed  of  all  his  facul- 
ties, is  admissible  as  tending  to  show  he  was  in  the  exercise  of  due  care  at 
the  time  of  the  accident,  when  there  are  no  witnesses  thereto.  (3)  In  deter- 
mining the  question  of  due  care,  the  jury  have  a  right  to  consider  the  in- 
stinct common  to  man,  prompting  to  the  preservation  of  life  and  tiie  avoid- 
ance of  danger.    Affirmed.     (Dibell,  P.  J.) 

Affirmed  on  the  Facts. 

67b.  Rako  v.  Elgin,  Joliet  &  Eastern  Ry.  Co.,  Gen.  No.  6214.  Affirmed 
on  a  review  of  the  record.    (Niehaus,  J.) 
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'  Xvidence— Photognphft— When  AdmiMtUe— Practice— Motion  for  New 

Trial  on  Ground  of  Newly  Discovered  Evidence. 

,  ^  68b.    Connors  v.  IVinke,  Gen,  No.  6219.    Held:  (1)  Photographs,  dia- 

I  grams  and  drawings  are  often  proper,  not  as  evidence  within  themselves, 

but  for  the  purpose  of  enabling  the  jury  to  understand  and  apply  the  testi- 
mony.    (2)  In  a  motion  for  a  new  trial  on  the  ground  of  newly  discovered 
h  evidence,  where  no  reason  is  given  or  suggested  why  the  witnesses  were 

E  not  produced  on  trial,  the  court  commits  no  error  in  disregarding  the  affi- 

I  davits  of  their  proposed  testimony.    Affirmed.    (Carkes^  J.) 

f 

Workmen's  Compensation  Act— Effect  of  Not  Operating  Thereander^ 
r  Practice — ^Rules  as  to  Change  of  Defense  Upon  Review. 

69b.  Zakas  v.  Appleton  Mfg.  Co,,  Gen.  No.  6140.  Held:  (1)  If  the 
parties  were  not  operating  under  the  Workmen's  Compensation  Act,  the 
common  law  action  could  only  be  maintained  by  the  palintiffs  averring  and 
proving  that  fact.  (2)  The  general  rule,  subject  to  few  exceptions,  is  that 
questions  of  whatever  nature  not  raised  and  properly  preserved  for  review 
in  the  trial  court,  will  not  be  noticed  on  appeal.  The  main  exception  to 
I  this  rule  is  want  of  jurisdiction.    (3)  A  party  cannot  in  a  reviewing  tribunal 

succeed  upon  a  theory  of  law  inconsistent  with  that  upon  which  he  tried  his 
cause  in  the  nisi  prius  court.  (4)  A  defendant  cannot  urge  a  defense  in  the 
Appellate  Court  inconsistent  with  the  defense  or  defenses  he  relied  upon  in 
the  court  below.  (5)  Where  a  defense  is  denied  by  a  reviewing  court  be- 
cause not  presented  m  the  court  below,  the  plaintiff  is  permitted  to  recover 
where  he  perhaps,  or  certainly,  was  not  entitled  to  recover  had  the  defense 
been  there  made.    Affirmed.     (Carnes,  J.) 

Pleading— When  Special  Pleas  Are  Demurrable— Pleas  Presenting  Only 
Partial  Defense— Nejgotiable  Instraments^Right  of  Surety  to 
Have  His  Security  Maintained  Unimpaired — ^Evidence— Parol  Evi- 
dence—When Admissible. 

70b.  Kopf  v.  Yordy,  Gen.  No.  6090.  Held:  (1)  Where  a  special  plea 
presents  for  issue  matters  which  are  already  at  issue  under  the  general  issue, 
a  demurrer  to  the  plea  is  properly  sustained.  (2)  Where  a  plea  amounts 
only  to '  a  partial  defense  to  the  action,  but  professes  to  answer  the  whole 
of  the  declaration,  and  purports  to  present  a  defense  to  the  whole  of  a 
plaintiff's  demands,  it  is  obnoxious  to  general  demurrer.  (3)  If  the  holder 
of  a  bill  or  note,  by  his  laches,  has  deprived  the  surety  of  the  benefit  of  his 
security,  the  surety  has  the  right  to  plead  the  injury  suffered  and  resulting 
from  such  laches  or  neglect,  in  defense,  against  a  recovery  by  the  holder  on 
the  bill  or  note  to  the  extent  of  the  injury  suffered.  (4)  Evidence  of  con- 
temporaneous verbal  declarations  and  conversations  cannot  projjerly  be  ad- 
mitted for  the  purpose  of  changing  or  varying  s^  liability  which  the  law 
attaches  to  a  writing  or  contract.  (5)  The  name  of  the  payee  appearing  on 
the  back  of  the  instrument  is  evidence  that  he  is  endorser  and  proves  that 
he  assumed  the  liability  of  an  indorser,  as  fully  as  if  the  agreement  were 
written  out  in  words;  and  it  is  inadmissible  to  show  the  parties  intended  a 
different  contract  than  that  implied  by  the  law  from  their  acts.  (6)  It  is 
competent  to  show  by  oral  evidence  the  execution  of  a  written  instrument 
(7)  Oral  evidence  of  what  took  place  at  the  time  of  signing  of  a  written 
instrument  may  sometimes  be  a  part  of  the  res  gestae.  (8)  Oral  evidence 
is  admissible  for  the  purpose  of  establishing  a  trust,  in  connection  with  a 
written  instrument,  or  showing  the  circumstances  under  which  an  indorse- 
ment was  made,  or  to  prove  fraud.    Reversed.    (Nikhaus,  J.) 
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ContractB— Covenant  Defined— Time  When  Breach  Occurs— Thne  €rom 
Which  Statute  of  Limitations  Begins  to  Snn— Section  Twenty, 

Statute  of  Limitations,  Constnied---Interest— Right  of  Defendant 
/hen  Defaulted  to  Introduce  Evidence  Tending  to  Reduce  Dam- 
ages—Right of  Appellate  Court  to  Correct  Amount  of  Damages. 
72b.  Chicago  Mill  &  Lumber  Co.  v.  Toivnsend,  Gen.  No.  6216.  Held : 
(1)  A  covenant  is  a  species  of  express  contract.  (2)  No  breach  of  cove- 
nant occurs,  and  no  cause  of  action  accrues  to  the  grantee  until  the  time  he 
is  actually  evicted  by  the  holder  of  the  paramount  title;  and  the  grantee 
cannot  maintain  suit  against  the  grantor  until  that  time.  (3)  The  Statute 
of  Limitations  does  not  begin  to  run  until  the  cause  of  action  has  accrued. 
(4)  The  Statute  of  Limitations  of  another  state  does  not  apply  unless  the 
parties  were  non-residents  of  Illinois  at  the  time  the  cause  of  action  ac- 
crued. (5)  Where  a  contract  for  the  payment  of  money  contains  a  stipu- 
lation for  the  recovery  of  interest,  but  does  not  either  expressly  or  impliedly 
fix  a  time  from  which  such  interest  is  to  be  computed,  the  interest  should 
be  computed  from  the  date  of  the  contract  (6)  Where  a  grantee's  ri^t  to 
recover  reasonable  attorney's  fees  and  costs  incurred  and  paid  by  him  is 
based  on  an  instrument  in  writing,  he  is  also  entitled  to  recover  interest  on 
the  payments  made  in  that  regard  at  the  rate  of  5  per  cent  per  annum  from 
the  date  of  payment,  under  Sec  2,  Chap.  74  of  the  Revised  Statutes.  (7) 
While  a  defendant  has  a  right,  though  defaulted,  to  introduce  evidence 
tending  to  reduce  the  amount  of  damages  claimed,  he  is  not  entitled  to 
introduce  evidence  by  way  of  set-off.  (8)  While  it  is  apparent  that  the 
judgment  rendered  is  not  for  the  proper  amount  of  damages  to  which  plain- 
tiff is  entitled,  and  is,  therefore,  party  erroneous,  the  Appellate  Court  has 
the  power  to  render  such  a  judgment  as  the  trial  court  should  have  ren- 
dered.   Reversed  on  cross  errors.     (Niehaus>  J.) 

Affirmed  on  the  Facts. 

73b.  Burkheimer  v.  C,  R,  L  &  P.  Ry.  Co.,  Gen.  No.  6210.  Affirmed  on 
a  review  of  the  record.    (Caxnes,  J.) 

BuUc  Sales  Act  Construed. 

74b.  Larson  v.  Judd,  Gen.  No.  6172.  Held:  The  act  does  not  contem- 
plate that  one  called  on  to  render  personal  services  cannot  sell  the  chattels, 
goods  or  other  things  that  are  appurtenant  thereto  unless  the  conditions  im- 
posed by  the  act  are  complied  with.    Affirmed.    (Carnes,  J.) 

Evidence-^cope  of  Cross-Examination. 

75b.  O'Connor  v.  Kennedy,  Gen.  No.  6171.  Held:  Matters  which  were 
not  the  subject  of  the  examination-in-chief  and  which  do  not  appear  to  be 
material  in  the  determination  of  the  important  question  of  the  controversy 
cannot  be  gone  into  on  cross-examination.    Affirmed.    (Niehaus,  J.) 

Practice— Procedure  Upon  Denial  of  An  Injunction. 

76b.  Kreis  v.  County  of  Rock  Island,  Gen.  No.  6168.  Held:  Upon 
denial  of  an  injunction  the  court  should  not  dismiss  a  bill  before  any  plod- 
ing  by  defendants,  unless  it  appears  from  the  bin  that  it  could  not  be  so 
amended  as  to  state  a  case  in  equity.    Reversed.    (Dibell,  P.  J.) 

Affirmed  on  the  Facts. 

77b.  Jarvis  v.  G.  &  /.  Coal  Co.,  Gen.  No.  6203.  Affirmed  on  a  review 
of  the  record.    (Doell^  P.  J.) 

Reversed  on  the  Facts. 

78b.  People  v.  Herrich,  Gen.  No.  6229.  Reversed  on  a  review  of  the 
record.     (.Per  Curiam,) 

(38) 


Digitized  by 


Google 


APPELLATE  COURT  DIGEST 

Affirmed  on  fhe  Facti. 

79b.  Clendenin  v,  Adams  Express  Co.,  Gen.  No.  6282.  Affinned  on  a 
review  of  he  record.    (Per  Curiam,) 

IN  THE  THIRD  DISTRICT 

(Opinions  Digested  by  Student  Editor  John  L.  Tumbull.) 
Opinions  Filed  Afsil  21,  1916. 

Administration  of  Estatea^Rights  of  Secured  Creditor^-Homeateada. 

Ic.  Dyer  v.  Hall,  Gen.  No.  6373.  Held:  (1)  It  is  proper  for  the  holder 
of  a  secured  claim  to  present  the  same  for  auowance  in  the  Probate  Cotirt 
where  the  estate  is  being  administered,  or  he  may  resort  to  his  security,  or 
he  may  pursue  both  methods.  (2)  The  estate  of  homestead  is  not  now 
a  mere  exemption,  but  is  an  estate  in  the  land,  and  when  its  boundaries 
have  once  been  fixed,  a  rule  which  would  permit  it  to  be  cut  down  on 
account  of  subsequent  enhancement  in  value,  or  to  be  added  to  in  case  of 
depredation,  would  be  impracticable  and  lead  to  much  embarrassment 
Affirmed.     (Graves,  J.) 

Practice— Case  for  Jury— Burden  of  Disproving  Prima  Facie  Ca4e. 

2c.  Stewart  v.  Illinois  Central  R.  R,  Co.,  Gen.  No.  6379.  Held:  (1) 
When  there  is  any  evidence  in  the  record  from  which,  if  it  stood  alone, 
the  jury  could,  wiuiout  acting  unreasonably  in  the  eye  of  the  law,  find  that 
all  the  material  averments  in  the  declarations  have  been  proven,  the  case 
should  go  to  the  jury.  (2)  Where  there  is  evidence  in  the  record  sufficient 
to  make  a  prima  facie  case  under  the  above,  the  burden  of  overcoming  that 
prima  facie  case  is  on  the  defendant    Affinned.    (Gbaves,  J.) 

Prmtemal  Ordera— Function  of  Courts. 

3c.  German  v.  Supreme  Tribe  of  Ben  Hur,  Gen.  No.  6384.  Held:  With 
the  merits  of  controversies  affecting  the  internal  government  of  fraternal 
orders,  the  courts  will  not  interfere.    Reversed  and  remanded.    (Graves,  J.) 

Torta— Action  for  Death— Jnatructiona  to  Jury. 

4c.  Gehrig  v.  C.  &  A.  R,  R.  Co.,  Gen.  No.  6386.  Held:  (1)  Error  to 
instruct  that  the  coroner's  verdict  was  admitted  solely  for  purpose  of  prov- 
ing death  and  not  as  to  time  and  manner.  (2^  Error  to  mstruct  the  jury 
that  no  juror  should  consent  to  a  verdict  which  does  not  meet  with  the 
approval  of  his  own  judgment  This  is  a  suggestion  or  bid  for  a  disagree- 
ment   Reversed  and  remanded.    (Thompson,  J.) 

Statutes— Repeal  by  Implication. 

5c.  Cook  V.  Augustus,  Gen.  No.  6387.  Held:  Repeals  by  implication 
are  not  favored,  and  both  statutes  will  remain  in  force  unless  they  are  so 
repugnant  that  they  cannot  operate  together.  Reversed  and  remanded. 
(Graves,  J.) 

Pleading— Power  of  Trial  Court— Striking  from  Files. 

6c.  Mathers  v.  Schuessler,  Gen.  No.  6400.  Held:  (1)  When  issues 
have  been  made  upon  a  declaration  and  a  plea,  it  is  a  matter  of  discretion 
with  the  trial  court  whether  leave  to  file  additional  pleas  shall  be  allowed, 
and  when  such  additional  pleas  present  new  issues,  leave  to  file  them  should 
be  denied,  unless  a  showing  is  made  of  some  reasonable  excuse  why  the 
same  was  not  filed  earlier.  (2)  It  is  not  error  to  strike  from  the  files  a 
plea  that  has  been  filed  without  leave  of  court    Affirmed.    (Gbavbs,  J.) 
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Contracts— Ci^laterml  Gknranty— Notice  of  Default— CoiiBtructioii  aod 
Scope  of  Guaranty. 

7c.  Heberling  Medicine  &  Extract  Co,  v.  Smith,  Gen.  No.  6401.  Held: 
(1)  Where  the  guaranty  is  a  collateral,  continuous  one,  the  guarantors  are 
entitled  to  a  reasonable  notice  of  the  default  of  the  principal  debtor  unless 
they  had  expressly  or  impliedly  waived  such  notice,  or  unless  the  circum- 
stances were  such  that  they  were  not  prejudiced  for  want  thereof.  (2)  A 
creditor  is  not  required  to  give  notice  of  default  to  a  guarantor  where  the 
guarantor  has  notice  from  an  independent  source.  (3)  A  contract  of  guar- 
anty will  receive  strict  construction  in  regard  to  the  subject  matter  embraced 
in  the  guaranty,  and  in  this  respect  the  undertaking  of  a  guarantor  is  to  be 
considered  strictly,  and  he  is  bound  to  the  extent  and  in  the  manner  and 
under  the  circumstances  pointed  out  in  his  obligation,  and  no  farther.  His 
liability  will  not  be  extended  by  implication.  Reversed  with  judgment  here. 
(Eldredge,  p.  J.) 

Master  and   Servant— Violation  of   Mining   Act— Contributory   Negli- 
gence. 
8c.    Nagalil  v.  Shoal  Creek  Coal  Co,,  Gen.  No.  6412.    Held :  Contribu- 
tory negligence  is  no  defense  where  the  charge  is  the  willful  violation  of  the 
mining  act.    Affirmed.    (Graves,  J.) 

Contracts  of  Sale— Breach  of  Warranty— doctrine  of  Caveat  Bnoiptor. 

9t.  Wells  v.  Graham,  Gen.  No.  6415.  Held:  If  the  seller,  knowing 
that  the  horse  was  permanently  diseased,  warranted  the  horse  to  be  sound 
and  all  right,  and  told  the  buyer  that  the  lameness  was  caused  by  an  injury 
to  the  frog  of  the  foot  made  by  a  stone,  and  would  get  well,  when  he  knew 
such  representation  to  be  false,  and  that  the  buyer  relied  on  the  representa- 
tion of  the  seller  and  had  no  information  to  die  contrary,  the  doctrine  of 
caveat  emptor  does  not  apply.    Affirmed.     (Thompson,  J.) 

Printing  of  Primary  Election  BaUota^Dnty  of  County  Clerk— Liability 
of  County  for  Coats. 

10c.  Bennett  v.  County  of  Clark,  Gen.  No.  6417.  Held:  The  law  dearly 
makes  it  the  imperative  duty  of  the  county  clerk  to  cause  primary  ballots  to 
be  printed.  This  duty  he  must  perform  whether  the  County  Board  makes 
provisions  for  defraying  the  expenses  or  not  When  in  the  performance 
of  that  duty  he  violates  no  law  or  contract  or  rule  of  the  Gounty  Board,  the 
county  is  clearly  liable  for  the  expense  he  incurs  in  so  doin||f.  Affirmed. 
(Graves,  J.) 

Judgment  Notea— Affidavit  Suits  Pending. 

lie.  Stauffer  v.  State  Bank  of  Mansfield,  Gen.  No.  6422.  Held:  (1) 
Where  the  affidavit  does  not  show  any  defense  to  the  note,  the  judgment 
will  not  be  opened  up  for  the  purpose  of  permitting  a  set-off.  (2)  A  suit 
in  equity  is  not  considered  as  pending  until  summons  has  been  issued  and 
an  effort  made  to  secure  service.  If  the  judgment  at  law  was  entered  be- 
fore the  summons  in  equity  was  issued,  then  the  suit  in  equity  was  not  a 
pending  action  so  as  to  abate  the  suit  at  law.    Affirmed.     (Eldredge,  P.  J.) 

Bills  and  Notes— Accord  and  Satisfaction. 

12c.  Walker  v.  Scherts,  Gen.  No.  6423.  Held :  The  sending  of  a  check 
by  a  maker  to  a  payee,  as  a  payment  in  full  of  the  balance  due  on  a  note, 
and  the  acceptance  by  the  payee  of  such  check,  amounts  to  an  accord  and 
satisfaction.  If  payee  doesi  not  wish  to  accept  the  amount  named  in  the 
check  for  the  purposes  and  upon  the  conditions  named  therein,  or  accom- 
panying it,  it  is  his  duty  to  return  it.  Reversed  with  finding  of  fact. 
(Graves,  J.) 
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Corporations— Right  to  Void  Sale  of  Stock  to  An  IndividuaL 

13c.  Kelly  v.  McCormcik-Murray  Mfg,  Co,,  Gen.  No.  6429.  Held'.  A 
corporation  cannot  urge  in  defense  of  a  suit  by  a  party  who  was  at  one 
time  a  stockholder,  that  the  stockholder'  fraudulently  over-valued  property 
turned  over  to  the  corporation  in  payment  of  a  stock  subscription,  while 
such  fraud  would  render  the  transaction  voidable  as  to  creditors  and  other 
stockholders  prejudiced  thereby,  it  is  binding  upon  the  corporation  and  as 
between  the  corporation  and  such  stockholder,  the  stock  subscription  is 
fully  paid.    Affirmed.     (Thompson,  J.) 

AfiBrmed  on  tbe  Pacts. 

14c.  Tucker  v.  Warner,  Gen.  No.  6430.  Affirmed  on  a  review  of  the 
record.     (Elwuedge,  P.  J.) 

Care  of    Streets^Duty    of    Municipality— ^uty    of    Public— Status    of 
Questions  of  Contributory  Negligence  and  of  Negligence. 

15c.  McQuaid  v.  City  of  Warsaw,  Gen.  No.  6431.  Held:  (1)  The  duty 
of  a  municipality  in  regard  to  its  streets  is  to  use  reasonable  care  to  keep 
them  in  a  reasonably  safe  condition  for  the  usual  and  ordinarv  modes  of 
travel.  (2)  A  party  has  no  right  knowingly  to  expose  himself  to  danger, 
and  then  recover  damages  for  an  injury  which  he  might  have  avoided  by 
the  use  of  reasonable  care.  (3)  While  questions  of  negligence  or  of  con- 
tributory negligence  are  ordinarily  questions  of  fact,  to  be  passed  upon  by 
a  jury,  yet  when  the  undisp^ited  evidence  is  so  conclusive  that  it  does  not 
with  all  reasonable  inference  tend  to  prove  the  cause  of  action,  and  the 
court  would  be  compelled  to  set  aside  a  verdict  in  opposition  to  it,  the 
court  may  withdraw  the  case  from  the  consideration  of  the  jury  and  direct 
a  verdict    Affirmed.     (Eldredge,  P.  J.) 

Pleading. 

16c.  Armentrout  v.  Central  Trust  Co,  of  New  York,  Gen.  No.  643Z 
Held:  (1)  The  law  does  not  presume  that  a  party's  pleadings  are  less  strong 
than  the  facts  of  the  case  will  warrant.  (2)  The  court  would  not  be  au- 
thorized to  draw  inferences  in  favor  of  an  appellant  that  facts  exist  con- 
cerning which  the  bill  contains  no  allegations.    Affirmed.     (Thompson,  J.) 

Reversed  on  the  Facts. 

17c  Wiison  V,  Denner,  Gen.  No.  6433.  Reversed  and  remanded  on  a 
review  of  the  record.    (Eldredge,  P.  J.) 

Bills  and  Notes— Stale  Claims  Evidence. 

18c.  Wolf  V.  Ellison,  Gen.  No.  6435.  Held:  When  a  stale  claim  is  filed 
against  the  estate  of  a  deceased  person,  evidence  that  deceased  was  prompt 
in  the  payment  of  his  debts  and  that  he  was  at  all  times  ^nancially  respon- 
sible for  them,  is  competent  as  a  circumstance  tending  to  show  the  unjust- 
ness  of  his  claim.    Affirmed.     (Eldredge,  P.  J.) 

Bills  and  Notes— Defense  to  Plea  of  Statute  of  Limitations. 

19c.  Longenbach  v.  Cole.,  Gen.  No.  6437.  Held:  Where  the  statute  of 
limitations  is  relied  on  as  a  defense,  the  bill  must,  either  by  original  aver- 
ment or  by  amendment,  show  some  fact  that  prevents  the  running  of  that 
statute.    Affirmed.     (Graves,  J.) 

Reversed  on  the  Facts. 

20c.  Grajf  v.  Moench,  Gen.  No.  6438.  Reversed  and  remanded  on  a 
review  of  the  record.    (Eldredge,  P.  J.) 
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Insnnmce  Policies— Agency^— Liability  of  PrincipaL 

21c  Cech  V.  Firemen's  Ins,  Co,,  Gen.  No.  6441.  Held:  An  insurance 
company  cannot  avoid  liability  because  of  the  mistake  of  its  afi:ent  in  mis- 
describing  the  location  of  the  property  where  its  location  was  fully  made 
known  to  him.    Affirmed.     (Thompson^  J.) 


Master  and  Servant— Injunr  to  Servant  While  in  Employ  of 
Declaration-^Inttnicoona. 
22c.  Undehttum  v.  Sells-Floto  Shows  Co,,  Gen.  No.  6442.  Heidi  (1) 
When  suit  is  begun  by  a  servant  against  his  master  to  recover  for  personal 
injuries  resulting  from  negligence,  and  the  negligence  char^ied  is  that  of 
another  servant  of  the  same  master,  the  declaration  must  either  expressly 
aver  that  such  two  servants  of  a  common  master  were  not  fellow-servants» 
or  must  aver  facts  which  negative  such  relation.  (2)  When  an  instruction 
directs  a  verdict  upon  proof  of  certain  facts,  it  must  omit  no  element  neces- 
sary to  recovery.    Reversed  and  remanded.    (Gsaves,  J.) 

Decree  for  Alimony^— 'Nature  of  Lien  Against  Defendant's  Property- 
Purchaser  for  Value  from  Judgment  Debtor. 
2k.  Wallace  v.  Wallace,  Gen.  No.  6444.  Heidi  (1)  Where  a  decree  for 
alimony  does  not  make  such  alimony  a  lien  on  land  which  is  described  in 
the  decree,  the  lien  of  such  decree  is  that  of  a  decree  in  personatn  and  not 
of  a  decree  in  rem,  (2)  A  decree  for  money  which  does  not  make  its  pay- 
ment a  lien  en  certain  described  tracts  of  land  and  which  is  a  lien  by  virtue 
of  Section  44  of  the  Chancei^  Act  is  a  lien  to  the  same  extent  and  under 
the  same  limitations  as  a  judgment  at  law.  A  judgment  at  law  ceases  to 
be  a  lieii  on  the  real  estate  of  the  pers<Mi  against  whom  it  is  entered,  unless 
within  a  year  from  the  time  it  became  a  lien  an  execution  is  issued  on  such 
judgment  and  the  lien  may  be  revived  by  issuing  an  execution  and  placing 
it  in  the  hands  of  the  sheriff.  (3)  A  purchaser  of  real  estate  from  a  judg- 
ment debtor  more  than  a  year  after  a  judgment  was  rendered,  upon  whidi 
no  execution  has  been  issued,  takes  the  land  freed  from  any  lien  of  the 
judgment.    Affirmed.    (Thompson,  J.) 

Reversed  in  Part  and  Affirmed  in  Part  on  the  Facts. 

24c.    Modem  Woodmen  of  America  v.  Scott,  Gen.  No.  6446.    Reversed 
in  part  and  affirmed  in  part  on  a  review  of  the  record.    (Eluredob;  P.  J.) 

Insurance— Contract  Made  in  One  State,  with  Corporation  in  Another 
State— Right  of  Insurer's  to  Amend  By-laws. 
25c.  Mohlman  v.  Business  Men's  Accident  Assn.  of  AnUrica,  Gen.  No. 
6448.  Held:  (1)  Where  the  situs  of  a  contract  is  in  one  state,  it  is  to  be 
construed  according  to  the  laws  of  that  state.  (2)  A  certificate  of  mem- 
bership in  a  benefit  society  which  provides  that  the  member  shall  be  bound 
by  the  laws,  rules  and  regulations  then  in  force,  or  which  may  thereafter 
be  enacted,  sufficiently  reserves  the  right  of  the  society  to  amend  existing 
by-laws.  (3)  A  party  cannot  claim  the  right  to  have  a  contract  remain 
unaltered  when  the  contract  itself  provides  it  may  be  changed.  Affirmed. 
(Thompson,  J.) 

Bill  for  Petition  of  Real  EsUte— Bill  for  Review— Rulings  of  Chan- 
cellor. 
26c.  NokoiHis  Natl.  Bank  v.  Elmers,  Gen.  No.  6449.  Held:  (1)  Unless 
the  party  bringing  the  cause  up  for  review  shall  not  only  present  a  record 
containing  all  that  is  necessary  for  the  court  to  know  in  order  to  pass  in* 
telligently  upon  the  questions  presented,  but  shall  also  file  an  abstract  or 
abridgement  of  that  record  from  which  the  errors  comulained  of  can  be 
discovered,  the  judgment  of  the  lowei;  court  will  be  affirmed  pro  fomw, 
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Courts  of  review  will  never  go  to  the  record  to  discover  errors  not  shown 
by  the  abstract,  bnt  will  inspect  it  to  find  reasons  to  effrom.  (2)  Findings 
of  fact  of  a  chancellor  should  not  be  set  aside  as  against  the  weight  of  the 
evidence,  unless  they  are  clearly  and  palpably  so.    Affirmed.     (Gkaves,  J.) 

Separate  Maintenance— Alimonj<— Liens  for  Pttsrmeiit 

27c  bash  V.  Cash,  Gen-  No.  6450.  Held:  It  is  proper  to  order  that  an 
allowance  for  alimony  and  solicitor's  fees  in  at  suit  for  separate  mainte- 
nance be  declared  a  lien  on  certain  real  estate  of  the  defendant,  but  a  court 
of  chancery  has  no  power  to  make  a  decree  for  alimony  and  solicitor's  fees 
a  lien  on  personal  property.  Affirmed  in  part  and  reversed  in  part.  (El- 
dredge,  P.  J.) 

Mortgages— Strict  Foredosiire— When  Allowed. 

28c.  RexToat  v.  Ford,  Gen.  No.  6451.  Held:  While  it  is  a  general  rule 
that,  where  there  are  other  creditors,  strict  foreclosures  are  not  favored  in 
equity,  yet  the  rule  is  not  an  arbitrary  one.  A  strict  foreclosure  may  be 
allowed  where  there  are  other  creditors  and  the  property  is  of  less  value 
than  the  debt,  the  mortgagor  is  insolvent,  and  the  mortgagee  is  willing  to 
take  the  property  in  discharge  of  his  debt    Affinned.    (Thompsoh,  J.) 

Contracts— Construction  of  Ambiguous  Tenns. 

29c.  Illinois  Central  Traction  Co.  v.  Herman,  Gen.  No.  6452.  Held: 
Although  there  be  doubts  as  to  how  a  contract  independently  wotdd  be  con- 
strued, yet  where  the  construction  adopted  by  the  parties  in  performance 
is  a  reasonable  one,  the  courts  are  justified  in  adopting  such  construction. 
Affirmed.    (Graves,  J.) 

Affinned  on  the  Facts. 

30c.  CUy  of  Lincoln  v.  St.  Louis,  Springfield  &  Peoria  Ry.  Co.,  Gea.  No. 
645J.    Affirmed  on  a  review  of  the  record.  .  (Eldredge,  P.  J.) 

Sei>arate  Maintenance— 'Findings  of  a  Master. 

31c.  Buchan  v.  Buchan,  (^n.  No.  6454.  Held:  In  matters  other  than 
stating  accounts,  the  rule  is  that  the  master's  conclusions  are  simply  ad- 
visory and  only  prima  facie  correct,  and  the  court  upon  objections  filed  may 
modify  or,  reject  the  report  if  it  is  erroneous,  defective,  or  against  the 
weight  of  the  evidence.  Keversed  and  remanded  with  directions.  (Thomp- 
son, J.) 

Mechanics'  Lieiv— When  Granted— Cqnstmction  of  Convejrance. 

32c.  Alexander  Lmnber  Co.  v.  The  Champaign  Baseball  Club,  Gen.  No. 
6455.  Held:  (1)  Before  a  petitioner  would  be  entitled  to  have  a  lien  on 
the  premises,  it  must  appear  both  by  averment  and  proof  that  the  materials 
furnished  were  for  the  construction  of  something  that  was  to  become  part 
of  or  be  an  improvement  on  the  real  estate,  as  distinguished  from  such 
things  as  when  conq>leted  still  retain  their  character  as  personal  proper^, 
and  that  the  petitioner  has  an  existing  right  to  compensation  therefor.  (2) 
A  conveyance  absolute  on  its  face  will  not  be  construed  to  be  a  conditional 
one  except  on  competent  proof  which  clearly  shows  that  the  intention  of 
the  parties  was  that  the  same  should  be  conditional    Affirm^.   (Graves,  J.) 

Affinned  on  the  Facts. 

33c.  Seals  v.  Henderson,  C^en.  No.  6458i  Affirmed  on  a  review  of  the 
record.     (Graves,  J.) 

Personal  Injuries    Can  Negligence  of  Tajd-Cab  Chauffeur  Be  Imputed 
to  Passenger?— Pleading — Surplusage; 

34c.    Kackley  v.  Central  III.  Traction  Co.,  Gen.  No.  M59.    Held:  (1) 
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Negligence  of  the  driver  of  a  vdiide  with  whom  the  injured  person  is  rid* 
ing  and  who  is  not  the  agent  or  servant  of  such  person  will  not  be  impoted 
to  such  injured  person.  (2)  It  is  unnecessary  to  aver  due  care  on  the  part 
of  the  chauffeur.  (3)  Where  unnecessary  allegations  are  made  in  the  dec* 
laration,  which  are  foreign  and  irrelevant  to  the  cause,  they  will  be  rejected 
as  surplusage,  and  need  not  be  proved.  Reversed  and  remanded.  (£l- 
MtEDGE,  P.  J.) 

Affirmed  on  the  Pacts. 

35c.  Hall  V.  Com  Belt  Bank,  Gen.  No.  6461.  Affirmed  on  a  review  of 
the  record.     (Graves,  J.) 

Broker  and  Client— Speculations  in  Grain— OsmhHng  Contracts^ 

36c.  Lamson  v.  West,  Gen.  No.  6462.  Held:  A  pretended  purchase 
or  sale  of  grain  made  through  a  broker,  when  neither  the  broker  or  his  client 
intends  or  expects  that  as  between  them  the  commodity  will  be  delivered  or 
received,  but  both  of  them  do  intend  that  the  losses  or  profits  of  the  trans- 
actions shall  be  determined  by  the  difference  between  the  market  price  of 
the  same  when  the  deal  is  opened  and  when  it  is  closed,  or,  in  other  words, 
when  the  intention  is  that  the  client  shall  win  or  lose  money  on  the  fluctua- 
tions of  the  market,  it  is  as  between  them  a  gamblmg  contract,  and  un- 
enforcible  and  the  broker  cannot  recover  his  Qommissions.  Reversed  and 
remanded  with  directions.     (Gsaves,  J.) 

Real  Property— Sale  for  Paymentf  of  Debts— Fraud  in  Letters  of  Ad- 
ministration. 
37c  Rice  v.  Davies,  Gen.  No.  6464.  Held:  The  fact  that  an  adminis- 
trator may  not  have  been  lawfully  appointed  does  not  have  the  effect  of 
abating  the  proceedings  to  sell  real)  estate  for  the  payment  of  debts,  and 
even  if  an  administrator  is  removed  after  a  petition  has  been  filed  to  sell 
real  state  to  pay  debts,  the  proceeding  is  only  delayed  until  a  proper  ad- 
ministrator is  appointed  to  proceed.    Affirmed.     (Eldeedge,  P.  J.) 

Affirmed  on  the  Pacts. 

38c.  Morrison  v.  Dasy,  Gen.  No.  6465.  Affirmed  on  a  review  of  the 
record.    (Thompson,  J.) 

Reversed  on  the  Pacts. 

39c.  Mills  V.  Warner,  Extr,,  Gen.  No.  6466.  Reversed  on  a  review  of 
the  record.     (Gkaves,  J.) 

Live  Stock  Insurance— Compliance  witb  Terms  of  Policy. 

40c.  Hooper  v.  Kaskaskia  Live  Stock  Ins.  Co.,  Gen.  No.  6467.  Held: 
A  provision  in  a  policy  of  live  stock  insurance  requiring  the  insured  to  notify 
the  company  witnout  delay  of  the  illness  of  the  animals  insured  has  been 
declared  to  be  a  reasonable  one.    Reversed.     (Eldredge;  P.  J.) 

Interlocutory  Orders— Appeal. 

41c.  Warner  v.  Wagner,  Gen.  No.  6469.  Held:  An  interlocutory  order 
dissolving  a  temporary  injunction  without  an  order  dismissing  the  bill  is 
not  appealable.    Appeal  dismissed.    (C^vss,  J.) 

Constructive  Fraud— Motive  and  Intent 

42c.  Taylor  v.  Foley,  Gen.  No.  6470.  Held :  It  is  fraud  in  law  if  a  party 
makes  representations  which  he  knows  to  be  false,  and  injury  ensues,  al- 
though the  motive  from  which  the  representations  proceeded  may  not  have 
been  bad.  Nor  is  it  necessary  that  they  were  made  with  a  design  or  in- 
tention to  cause  injury  to  the  other  party.    Affirmed.    (Eldkidge,  P.  J.) 
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Criminal  Frocecutioiis— Right  of  Defendant  to  Refuse  to  Teatify. 

43c.  People  v.  Moore,  Gen.  No.  6471.  Held:  A  witness  is  not  bound 
to  answer  any  question  which  might  expose  him  to  penalty  or  have  a 
tendency  to  accuse  him  of  any  crime  or  which  will  be  a  link  in  a  chain  of 
evidence  to  convict  him  of  a  criminal  offense,  and  whenever  a  witness  is 
excused  from  giving  testimony  upon  such  grounds,  he  cannot  be  compelled 
to  produce  books  or  papers  which  will  have  the  same  effect  Reversed  and 
remanded.    (Eldsedge,  P.  J.) 

Reverted  on  the  Pacts. 

44c.  People  v.  Ermovich,  Gen.  No.  6472.  Reversed  and  remanded  on 
a  review  of  the  record.     (Thompson,  J.) 

Bills  and  Notes— Judgment  by    Confession-Collateral    Undertakings 
as  to  Payment  and  Security— Material  Alteration. 
4Sc.    Heldman  v.  Gunnell,  Gen.  No.  6478.    Held:  (1)  The  acceptance 
of  collateral  security  has  no  effect  whatever  on  the  legal  rights  and  liabili- 
'  ties  of  the  parties,  as  respects  the  original  debts,  either  to  impair  or  suspend 
the  right  of  action  thereon.     Hence  the  detachment  of  the  statement  of 
such  collateral  security  is  not  a  material  alteration,  and  may  be  disregarded. 
(2)  Where  a  note  sued  on,  and  an  agreement  as  to  time  and  manner  of 
payment  are  executed   at  the  same  time  between  the  same  parties,  and 
respective  the  same  subject  matter,  they  must  be  construed  together  and  con- 
sidered as  forming  but  one  contract,  and  the  detachment  by  a  holder  of  such 
an  agreement  is  a  material  alteration  thereof.     Reversed  and  remanded. 
(Elmedge,  p.  J.) 

Partner8ihjf>— Compensation  to  Partners  for  Work  in  Winding  Up 
Affairs— Arbitration— Prior  Decree  Against  One  Partner--Riglits 
of  One  Co-Partner  Against  the  Other.  ^ 

46c.  WilliatHS  V.  Henkle,  Gen.  No.  6480.  Held:  (1)  While  ordinarily 
extra  compensation  is  not  allowed  to  partners  for  services  in  winding  up  a 
partnership,  it  may  be  allowed  under  special  circumstances.  (2)  Parties 
are  precluded  from  litigating  further  the  matters  considered  and  passed 
upon  in  the  arbitration.  (3)  On  a  bill  for  an  accounting  between  partners, 
it  is  not  proper  to  render  a  personal  decree  against  one  partner  for  the 
excess  of  his  receipts  over  his  disbursements  until  his  interest  in  the  firm 
assets  have  been  exhausted.  There  should  be  a  complete  adjustment  of 
the  partnership  accounts  and  a  disposition  of  all  partnership  property,  leav- 
ing nothing  for  subsequent  settlement.  (4)  One  partner  cannot  maintain  an 
action  against  his  co-partner  for  an  accounting  as  to  particular  items  or 
transactions,  but  partners  may  make  a  partial  settlement  by  arbitration,  at 
any  time.    Ke versed  and  remanded.     (Gkaves,  J.) 

Assault  and  Battery— Evidence  In  Case  for  KxempSmry  Damages— Malice 

Presumed— Certainty  of  Proof— Declaration— Remtttitur—Inatnic- 

tions  to  Jury^— Prior  Threata. 

48c.    Hintony.  Muhlman,  Gen.  No.  6488.    Held:  (1)  In  all  cases  where 

exemplary  damages  arei  recoverable,  the  pecuniary  resources  and  ^nancial 

condition  of  the  defendant  arc  elements  for  the  jury  to  consider  in  estimating 

and  assessing  the  damages.     (2)   When  an  assault  and  battery  is  made 

wantonly  and  willfully,  or  maliciously,  or  with  undue  violence,  exemplary 

damages  are  authorized,  and  malice  will  be  inferred  where  the  act  is  done 

with  a  reckless  disregard  of  the  rights  of  the  person  assaulted.     (3)  When 

damages  are  of  such  character  as  to  be  susceptible  of  being  proven  by  direct 

and  positive  evidence,  such  proof  must  be  made  showing  the  exact  amount 

thereof.     This  class  embraces  liabilities  to  physicians,'  incurred  or  paid  in 

attempting  to  be  cured  of  the  injuries  and  are  susceptible  of  proof.     (4) 
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While  not  only  the  expenses  necessarily  paid  by  one  injured  in  endeavoring 
to  be  cured,  but  also  all  like  expenses  occurred  or  become  liaUe  for  can 
be  recovered,  yet  no  recovery  can  be  had  for  expenses  incurred  and  not 
paid  unless  they  are  set  out  in  the  declaration  as  an  element  of  damages. 
(5)  While  the  defendant  has  a  right  to  the  judgment  of  the  jury  as  to  the 
amount  of  damages  on  legitimate  evidence,  it  has  frequently  been  held  that 
an  error  affecting  damages  only  can  be  cured  by  remittitur.  (6)  When  a 
party  litigant  offers  an  unreasonable  number  of  instructions  for  a  trial  court 
to  pass  upon,  the  trial  court  cannot  be  expected  in  the  hurry  of  the  trial 
to  give  them  extensive  consideration  and  the  judgment  will  not  be  reversed 
for  an  error  in  refusing  to  give  some  of  the  instructions  if  upon  consideration 
of  these  instructions  it  can  be  seen  that  the  jury  was  fully  informed  as  to 
the  law  of  the  case.  (7)  Under  the  facts  in  Uiis  case,  evidence  of  prior 
threats  was  held  to  be  inadmissible.  Affirmed  with  remittitur.  (EXdbemx, 
P.J.) 

Reverted  with  Finding  of  Pacts. 

49c.  Sutton  V.  Hance,  Gen.  No.  6487.  Reversed  with  finding  of  fact  on 
a  review  of  the  record.    (Graves,  J.) 

Reversed  on  the  Pacts. 

50c  Kurtg  V.  Emns,  Gen.  No.  6489.  Reversed  and  remanded  on  a 
review  of  the  record.    (Eldredge,  P.  J.) 

Affirmed  on  the  Pacts. 

51c.  Pugh  V.  Palmer,  Gen.  No.  6490.  Affirmed  on  a  review  of  the 
record.    (Thompson,  J.) 

Personal    Injuries— Averment   of   Due   Care— Blcments   of   Di 
Cross-Examination — Hypothetical  Qaeition»— BIU  of  Bzc 

52c.  Conrad  v.  St.  Louis,  Springfield  &  Peoria  R.  R,,  Gea.  Na  6491. 
Held:  (1)  The  law  requires  thsA  one  claiming  to  be  injured  must  aver  and 
prove  that  he  or  she  was  pot  only  exercising  due  care  at  the  time  or  instant 
of  the  injury,  but  while  getting  into  the  situation  where  the  injury  was 
received.  (2)  Both  evidence  and  instructions  should  be  limited  to  damages 
declared  on,  but  where  evidence  is  introduced  without  objections  or  issues 
not  made  by  the  pleadings  or  where  there  is  no  evidence  offered  on  issues 
not  included  in  the  pleadings,  the  giving  of  such  an  instruction  cannot 
be  held  to  be  a  reversible  error.  (3)  On  cross-examination  of  anjr  expert 
witness  any  fact  which  in  the  sound  discretion  of  the  court  is  pertinent  to 
the  inquiry,  whether  the  same  has  been  testified  to  or  not,  may  be  assumed 
in  a  hypothetical  question  to  test  the  accuracy,  learning  or  skill  of  the  wit- 
ness. (4)  What  is  done  b^  the  judge,,  or  in  his  presence,  is  within  his 
knowledge  and  must  be  recited  in  a  bill  of  exceptions  over  his  certificate, 
and  cannot  be  made  a  part  of  the  record  by  ex  parte  affidavits.  Reversed 
and  remanded.     (Graves,  J.) 

Assault  and  Battersr— Necessary  Elements. 

53c.  McGlothlin  v.  Peters,  Gtn.  No.  6495.  Held:  To  authorize  the 
giving  of  exemplary  or  vindktive  damages,  either  malice,  violence,  oppres- 
sion, or  wanton  reddessness,  must  mingle  in  the  controversy.  The  act 
complained  of  must  partake  of  a  criminal  or  wanton  nature.  Reversed  and 
remanded.     (Eldredge,  P.  J.) 

Personal  Injuries— Necessity  to  Show  Due  Care— Borden  of  Proof. 

54c.  Sunnes  v.  Illinois  Central  R,  R.  Co.,  GtxL  No.  6496.  Held:  The 
burden  is  on  a  plaintiff  to  show  that  he  was  in  the  exercise  of  due  care 
for  his  own  safety,  and  unless  he  does  that  he  cannot  recover  m  an  action 
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for  injuries  sustained  by  him.    Reversed  with  finding  of  fact.     (Thomp- 
son, J.) 

School  Districts— Rights  of  Taxpayers  in  District— Powers  of  Board 
of  Bdncatioii— Restrictioiis. 

S5c.  Stroh  V.  Casner,  Gen.  No.  6499.  Held:  (1)  Owners  of  property 
and  taicpayers  in  a  township  high  school  district  may  maintain  a  bill  to 
enjoin  tne  performance  of  a  contract  made  by  such  district  and  claimed  to 
be  void,  when  the  performance  of  it  would  affect  the  rights  generally  of 
the  taxpayers  of  that  school  district  (2)  School  districts  are  municipal 
corporations  and  as  such  they  have  only  such  powers  as  are  expressly 
granted  to  them  by  statute  or  such  as  are  necessary  to  carry  into  effect 
such  granted  powers.  (3)  Anv  contract  between  a  board  of  education  of  a 
town^ip  higli  school  l^  which  it  is  attempted  to  delegate  or  to  share  any 
of  its  discretionary  powers  with  a  board  of  directors  of  a  school  districi 
is  void,  and  if  the  performance  of  such  contract  involves  the  expenditure 
of  the  money  of  either  of  such  districts  its  performance  may  be  restfained 
by  injunction  at  the  instance  of  a  taxpayer  of  such  district.  Reversed  and 
remanded  with  directions.     (Gsavbs,  J.) 

IN  THE  FOURTH  DISTRICT 

(Opinions  Digested  by  Student  Editor  Samuel  Segal.) 

Opinions  Filed  April  17,  1916. 

.nestton  Assuming  a  Point  in  Dispute— 'Insorance— Inclina- 
tion Is  Against  Forfeiture. 

Id.  Bonner  v.  Mihtfaukee  Mechanic^  Ins.  Co.,  Term  No.  17.  Held: 
(1)  It  is  proper  to  sustain  an  objection  to  a  question  which  assumes  the 
very  matter  in  dispute.  (2)  Where  an  insurance  policy  provides  for  a  for- 
feiture where  the  goods  msured  shall  become  insured  in  another  company, 
there  will  be  no  forfeiture  if  one  later  bu^^s  something  of  such  a  value  that 
it  cannot  reasonably  be  said  to  have  been  included  under  the  original  policy. 
Affirmed.    (McBride,  J.) 

Carriers— Passenger  Relation  Exists  Wliile  Walking  from  One  Car  to 
Another— Degree  of  Care  Required— -Evidence— Opinion  on  An 
Ultimate  Pact. 

2d.  Horst  V.  5"*.  Louis  Electrical  Terminal  Ry,  Co.j,  Term  No.  29.  Held : 
(1)  Where  one  purchases  transportation  to  a  certain  point,  and  during 
passage  he  is  told  to  get  off  the  car  and  take  another  car  a  block  away,  as 
the  first  car  did  not  go  any  farther,  the  relation  of  carrier  and  passenger 
continues  while  he  is  walking  from  one  car  to  the  other.  (2)  Under  such 
circumstances  thq  highest  degree  of  care  and  caution  consistent  with  the 
practical  operation  of  the  road  for  the  safety  and  security  of  the  passenger 
while  being  transported  is  required.  (3)  Where  there  is  a  conflict  in  the 
evidence  as  to  whether  the  plaintiff  was  injured  in  the  manner  claimed, 
it  is  not  competent  for  witnesses  to  give  their  opinions  on  that  subject. 
Reversed  and  remanded.    (lidcBBros,  J.) 

Reversed  on  the  Pacts. 

3d.  Morrison  et  al.  v.  Pickrell  Walnut  Co,,  Term  No.  64.  Reversed  ind 
remanded  on  a  review  of  the  record.    (McBudb,  J.) 
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March  Term,  A.D.  1915. 

Proof  *to  Sustain  Possesaoiy  Da]iuige»— Jury  May  Estimate  Damage 
Caused  by^  One  of  Many  Wrongdoers— No  Right  to  P^lote 
Stream — Right  to  Stream  in  Its  Natural  Condition. 

4d.  Thomas  v.  Ohio  Oil  Co.,  Term  No.  5.  Held:  (1)  Where  one  claims 
possessory  damages  he  need  only  prove  he  was  in  possession  at  the  time 
of  the  injury.  (2)  Where  several  contribute  to  the  damage  and  it  is  diffi- 
cult to  ascertain  the  damages  caused  by  each,  the  jury  may  make  a  reason- 
able estimate.  (3)  No  one  can  directly  or  indirectly,  even  though  in  the 
pursuit  of  a  legitimMe  business,  foul  or  pollute  a  stream  of  water  and  there- 
by damage  a  lower  proprietary  owner  without  rendering  himself  liable  for 
damages.  (4)  Owner  of  land  through  which  a  stream  of  water  flows  is 
entitled  to  die  use  and  enjoyment  of  said  water  and  to  have  the  same  flow 
in  its  natural  state  without  interruption  or  pollution.    Affirmed  (Boggs^  J.) 

Negligence— Failure  to  Look  and  Listen  Not  CondnsiTe  Exerdse  of 
Due  Care  Before  Time  of  Injury — Limitation  of  Damages  to 
Those  Pecuniary  Necessity  of  Brakeman  a  Question  for  the  Jury. 

5d.  Hanman,  Admr.,  v.  I.  C.  R.  R.  Co.,  Term  No.  21.  Held:  (1)  A 
failure  to  look  and  listen  is  evidence  of  negligence,  but  is  not  conclusive  so 
that  a  charge  of  negligence  can  be  predicated  upon  them  as  a  matter  of 
law.  (2)  Under  certain  circumstances  it  is  necessary  to  instruct  the  jury 
that  due  care  must  be  exercised  prior  to  as  well  as  at  the  time  of  the  injury. 
(3)  An  instruction,  "Assess  damages  at  such  sum  as  you  believe  from  the 
evidence  the  widow  and  next  of  kin  have  sustained  by  reason  of  the  death 
of  deceased,  if  any,"  limits  the  damages  to  the  pecuniary  loss.  (4)  It  is  a 
question  for  the  jury  as  to  whether  it  is  necessary  to  have  a  brakeman  on  a 
car.    Affirmed.     (McBride,  J.) 

Negligence— Care  Required  of  a  Child— Mother's  Negligence  No  Bar  to 
Child  Recovery. 

6d.  Lovar,  Minor,  etc.,  v.  Ind.  Breweries  Co.,  Term  No.  34.  Held:  (1) 
A  child  is  not  required  to  use  that  degree  of  care  that  would  be  exercised  by 
an  ordinary  prudent  person  under  like  circumstances.  (2)  A  child  is  not 
bound  by  the  negligent  conduct  of  its  mother  where  the  action  is  brought 
for  the  benefit  of  the  child.    Affirmed.    (Hoggs,  J.) 

Instruction  to  Disregard  Counts  Not  Sustained  by  ibt  BMdencck 

7d.  Bagaini  v.  Donk  Bros.  Coal  &  Coke  Co.,  Term  No.  41.  Held: 
Where  there  is  no  evidence  to  sustain  certain  counts  in  a  declaration,  it  is 
error  or  refuse  to  instruct  the  jury  to  disregard  those  counts.  Reversed 
and  remanded.    (Boggs,  J.) 

Pellow-Senrants— When  Such  Relationship  Exists— Question  of  Fact 

8d.  Montegard  v.  Donk  Bros.  Coal  &  Coke  Co.,  Term  No.  75.  Held: 
The  fact  that  two  men  work  in  the  same  entry,  hauling  cars  over  the 
same  track,  and  performing  the  same  general  character  of  work  for  a 
common  master,  does  not  necessarily  make  them  fellow-servants,  as  it  is  a 
question  of  fact.    Affirmed.     (McBbide,  J.) 

Proximate  Cause — Need  Not  Be  Sole  Cause. 

9d.  Stone  v.  Donk  Bros.  Coal  &  Coke  Co.,  Term  No.  76.  Held:  When 
an  injury  proceeds  from  two  causes  operating  together,  the  parties  putting 
in  motion  one  of  them  are  liable,  and  if  it  is  an  essential  cause  it  need  not 
be  the  sole  cause.    Affirmed.    (Boggs,  J.) 
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Affirmed  on  the  Facti. 

lOd.  Morgan,  Admrx.,  v.  Carterville  &  Big  Muddy  Coal  Co.,  Term  No. 
81.    Affirmed  on  a  review  of  the  record.    (Boggs,  J.) 

Bill  of  Exceptions— Must  Contain  Motion  for  New  Trial. 

lid.  Brown  v.  Parahan  Hat  Co.,  Term  No.  5.  Held:  Where  trial  is. 
by  jury,  the  errors  relied  on  for  a  reversal  on  appeal  must  first  have  been 
brought  to  the  notice  of  the  trial  court  by  a  motion  for  a  new  trial,  that 
they  may  be  corrected  in  that  court,  and  that  must  appear  in  the  bill  of 
exceptions.    Affirmed.    (Higbee,  P.  J.) 

'V^fe's  Loss  of  Support — Recovery  for  the  Future. 

12d.  Brown  v.  Moudy  et  al..  Term  No.  6.  Held:  If  the  ability  of  a 
husband  to  earn  a  livelihood  for  his  wife  has  been  lessened  by  the  intoxi- 
cating liquor  sold  by  a  defendant,  it  effects  the  wife's  future  support,  for 
which  she  would  have  a  right  of  recovery.    Affirmed.    (Boggs^  J.) 

Change  of  Venue— All  Defendants  Must  Verify  Petition— Time  When 
Cause  of  Action  Arises  on  Bond  of  Clerk— Evidence— Copies  of 
Bonds  Competent— Judgment  form  Not  EasentiaL 

13d.  People  ex  rel,  Gobin,  etc.,  v.  May,  Jr.,  et  a/..  Term  No.  7.  Held: 
A  petition  for  a  change  of  venue  on  the  ground  that  the  judge  is  prejudiced 
is  msufficient  unless  signed  and  verified  by  all  the  defendants.  (2)  In  a 
suit  for  damages  caused  by  a  clerk  of  court  in  unlawfully  approving  an 
appeal  bond,  the  cause  of  action  arises  on  the  affirmance  of  judgment  and 
not  when  the  bond  is  approved.  (3)  Sec.  7,  Chap.  124  of  Rev.  Stat,  per- 
mits copies  of  bonds  of  circuit  clerks  deposited  with  the  Secretary  of  State 
to  be  received  in  evidence  the  same  as  the  original  when  authenticated  by  the 
seal  of  office  of  the  secretary.  (4)  A  judgment  showing  the  relief  granted, 
in  whose  favor  and  against  whom,  the  amount  of  the  judgment,  and  that 
it  was  rendered  by  the  court,  contains  all  the  necessary  dements  for  a  valid 
judgment  and  should  not  be  reversed  for  mere  informalities.  Affirmed. 
(Higbee,  P.  J.) 

Affirmed  on  the  Pacts. 

14d.  Albrecht  &  Co,  v.  Warring,  etc.,  Term  No.  9.  .  Affirmed  on  a  re- 
view of  the  record.    (MfcBwDE,  J.) 

Insurance— Waiver  of  Forfeiture— Question  of  Fact 

15d.  Mason  v.  Illinois  Bankers^  Life  Association  of  Monmouth.  III., 
Term  No.  10.  Held:  (1)  An  insurance  company  has  the  option  to  waive  a 
condition  or  stipulation  made  in  its  own  favor.  (2)  It  is  a  question  of  fact 
for  the  jury  to  determine  from  the  evidence  whether  or  not  there  was  a 
waiver  of  forfeiture.    Reversed  and  remanded  (McBmde,  J.) 


Insurance— Wife  of  Beneficiary  an  Incompetent  Witness^— Instructions 
as  to  Right  to  Disregard  Evidence  of  One  Who  Swears  Falsely. 

16d.  Neeley  v.  Metropolitan  Life  Ins.  Co.,  Term  No.  11.  Held:  (1) 
Under  Sec.  5,  Chap.  51  of  Kurd's  Rev.  St.,  the  wife  of  the  beneficiary, 
who  is  the  father  of  the  insured,  is  an  incompetent  witness.  (2)  It  is  error 
for  the  court  to  instruct  that  if  the  jurv  believe  from  the  evidence  that  one 
had  wilfully  sworn  falsely  at  the  trial  as  to  anything  material,  then  the 
jury  were  at  liberty  to  disregard  his  entire  testimony,  except  so  far  as  the 
same  might  be  corroborated  by  other  credible  evidence,  or  facts  and  cir- 
cumstances proven  on  the  trial.    Reversed  and  remanded.    (Boggs,  J.) 
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BastardT^JnriadictUm— Evidence— Acts  of  Interconne  widi  Otiicn 
Limited  to  Period  of  GettationF-Condiict  of  Defendant  at  Trial 
as  Bearing  on  Credibility. 

17d.  People,  ex  rel,  Stucker,  etc,  v.  Kirby,  Term  No.  13.  Heidi  (1) 
Where  acts  of  intercourse  resulting  in  the  conception  of  a  child  takes  place 
in  a  certain  county,  and  the  alleged  father  is  served  in  that  county,  that 
county  has  jurisdiction  though  the  child  is  bom  in  another  county,  by  Sec 
1,  Chap.  17,  Hurd's  Rev.  St.  (2)  Question  as  to  acts  of  intercourse  wxdi 
others  besides  the  defendant  are  improper  unless  they  limit  the  time  to  the 
period  of  gestation.  (3)  It  is  not  error  to  instruct  the  jury  that  in  deter- 
mining the  weight  that  they  should  give  to  defendant's  testimony,  they 
should  consider  his  conduct  at  the  trial  so  far  as  the  same  is  disclosed  by 
the  evidence.    Affirmed.    (Boggs^  J.) 

Trespass  Nominal  Damages  Where  There  Is  No  Proof  as  to  the  Rz- 
tent  of  the  Injury. 

18d.  Schuls  V.  Kaiser,  Term  No.  14.  Held:  Every  unauthorized  entry 
upon  the  lands  of  another  is  a  trespass,  for  which  an  action  will  lie,  and  the 
law  implies  damages  to  the  owner,  and  in  the  absence  of  proof  as  to  the 
extent  of  the  injury  is  entitled  to  recover  nominal  damages.  Reversed  and 
remanded.     (Higbee,  P.  J.) 

Evidence— Admissibility  of  Paper  Porporting  to  Be  a  BiU  Filed  and 
Writing  Pnrportmg  to  Be  a  Decree. 

IW.  Virgin  v.  Hermanny,  Tenri  No.  IS.  Held:  (1)  In  order  for  a 
paper,  purporting  to  be  a  bill  fUed  in  a  chancery  case,  to  be  admissible  there 
should  be  proof  that  it  was  the  original  bill  filed  in  that  case,  or  that  it  was 
a  part  of  the  files.  (2)  In  order  for  a  writing,  purporting  to  be  a  decree  of 
a  court,  to  become  admissible  as  a  copy  of  the  decree,  it  should  have  been 
certified  to  as  such  under  the  seal  of  the  derk  of  the  court  Reversed  and 
remanded.     (McBaxDE^  J.) 

Affirmed  on  tiie  Facts. 

20d.  Parker  et  al.  v.  Conover  et  al,.  Term  No.  16.  Affirmed  on  a  review 
of  the  record.    (Higbee,  P.  J.) 


Landlord  and  Tenant— Relation  Does  Not  Bxist  When  Lease  la  Subse- 
quent to  Mortgage; 
21d.  Reichert  et  al.  v.  Bankson,  Tenn  No.  17.  Held:  When  a  lease  is 
subsequent  to  a  mortgage,  there  is  no  privity  between  the  mortgagee  and 
the  lessee,  and  no  right  in  him  to  demand  the  rent  reserved  by  the  lease. 
Affirmed.    (Boogs,  J.) 

Reversed  on  the  Facts. 

22d.    Leiberich  v.  East  St.  Lonis  &  Suburban  Ry.,  Term  No.  18.    Re- 
versed and  remanded  on  a  review  of  the  record.    (Higbee,  P.  J.) 

Reversed  on  the  Facts. 

23d.    Hausafur  v.  St.  Louis,  Springfield  &  Peoria  R.  R.,  Term  No.  2a 
Reversed  and  remanded  on  a  review  of  the  record.    (HnsBBB,  P.  J.) 

Affirmed  on  the  Facts. 

24d.    Bom  v.  Schrieber,  Term  No.  21.    Affirmed  on  a  review  of  the 
record.     (Boggs,  J.) 

Affirmed  on  the  Facts. 

2Sd.    Kurrus  Livery   &   Undertaking  Co.  v.   Crossett,  Term   No.   22L 
Affirmed  on  a  review  of  the  record.    (Higbbb,  P.  J.) 
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Constrnction  of  Statute— Burial  Exp«iifle»— Coroner^s  Fees. 

26d.  Stullken,  Admr.,  etc.,  v.  Sims,  Term  No.  23.  Held:  Under  Sec. 
26  of  Chap.  S3  of  Hurd's  Rev.  St.  the  money  allowed  for  burial  expenses 
not  a  fee  to  the  coroner  for  causing  a  body  to  be  decently  buried,  but  is  an 
allowance  to  the  coroner  to  be  expended  in  giving  the  deceased  a  decent 
burial.    Affirmed.    (Boggs,  J.) 

Bill  of  Exceptions— Signature  of  Trial  Judge  Necessary. 

27d.  Songer  v.  Pfeiffer,  Term  No,  24.  Held:  The  signature  of  the 
trial  judge  is  necessary  to  a  proper  bill  of  exceptions,  and  without  it  there  is 
no  power  of  review.    Appeal  dismissed.    (McBbide;  J.) 

Authority  of  Agent  to  Exercise  Power  cm  Condition. 

28d.  0*Nedl,  etc,  v.  Saline  County  Coal  Co.,  Tenn  No.  25.  Held: 
Where  the  authority  of  a  special  agent  is  limited  and  depends  upon  the 
existence  of  certain  facts  or  conditions,  it  devolves  upon  the  agent  exercising 
that  power  to  show  that  the  conditions  upon  which  his  right  to  exercise  it 
depends  were  then  in  existence,  or  that  the  act  had  in  some  manner  been 
ratified  by  the  principal.    Affirmed.    (McBbidb,  J.) 

Assignment  of  Wages  to  Be  Earned  in  the  Future— Principal  and  Agent 
—Authority  of  Agent  to  Act  Upon  a  Condition. 

29d.  Pearson,  etc.,  v.  (yCara  et  al..  Term  No.  26.  Held:  (1)  One  can- 
not assign  wages  to  be  earned  in  a  future  emplo3rment  for  which  he  had 
not  contracted,  and  such  assignment  cannot  be  made  by  an  attorney  in  fact 
where  the  power  of  attorney  is  entered  into  before  the  contract  of  employ- 
ment is  made.  (2)  Where  a  principal  authorizes  a  special  agent  to  perform 
an  act  in  the  name  of  the  principal  upon  certain  conditions,  it  then  devolves 
upon  the  agent  to  show  that  those  conditions  were  in  existence  at  the  time 
of  the  performance  of  the  act,  or  afterwards  waived.  Revised  and  re- 
manded.    (McBsiDE,  J.) 

AfiBrmed  on  the  Facts. 

30d.  Crossley  v.  St.  L,,  T.  M.  &  S.  Ry.  Co.,  Term  No.  27.  Affirmed 
on  a  review  of  the  record.    (McBride,  J.) 

AfiBrmed  on  the  Facts. 

31  d.  Sandor  v.  Verhovey  Aid  Association,  Term  No.  28.  Affirmed  on 
a  review  of  the  record.     (^fcBuDE,  J.) 

Affirmed  on  the  Facts. 

32d.  Cobine  v.  C,  C,  C.  &  St.  L.  Ry.  Co,,  Term  No.  30.  Affirmed  on 
a  review  of  the  record.    (Boggs,  J.) 

Damages^— Not  Given  Merely  Because  One  Is  Par^  to  Plroceedings  to 
Vacate  Road— Not  Ghven  Where  Benefits  Exceed  Damagesp— A 
Taldng  as  Contemplated  by  Statute; 

33d.  Commissioner  of  Highways  of  Town  of  Saline  v.  Klaus,  Term  No. 
31.  Held:  (1)  One  is  not  entitled  to  damages  merely  because  he  is  made  a 
party  to  a  proceeding  to  vacate  a  road.  (2)  If  the  benefits  derived  from 
the  vacation  of  a  road  or  by  the  construction  of  a  road,  so  far  as  lands  not 
taken  are  concerned,  equal  or  exceed  the  damages,  then  there  would  be  no 
damages.  .  (3)  The.,  vacation  of  a  road  is  not  a  talcing  as  contemplated  by 
the  ^inent  Domain  Statute  or  the  road  and  bridge  statute,  and  damages 
for  the  vacation  of  a  road,  if  any,  are  damages  that  are  to  be  ascertained 
as  for  lands  not  taken.    Affirmed.    (Boggs,  J.) 
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AfiBrmed  on  the  Facts. 

34<i.  Lacey  v.  Lacey,  Term  No.  33.  Affirmed  on  a  review  of  the  record. 
(McBwDE,  J.) 

Reversed  on  the  Facts. 

35d.  Koch  V.  Louden,  etc,  Term  No.  34.  Reversed  and  remanded  on 
a  review  of  the  record.     (Higbee,  P.  J.) 

Reversed  on  the  Facts. 

36d.  Hauk  v.  Louden,  etc..  Term  No.  35.  Reversed  and  remanded  on  a 
review  of  the  record.     (Boggs,  J.) 

AfiBrmed  on  the  Facts. 

37d.  Hahn  v.  Easton,  Term  No.  36.  Affirmed  on  a  review  of  the  record. 
(BOQCS,  J.) 

Bill  of  Exceptions  Must  Be  Proper  to  Review  tiie  Evidence. 

38d.  Dieckmann,  Exr.,  v.  Heirs  of  Janett,  Term  No.  37.  Held :  Where 
the  evidence  before  the  trial  court  is  not  preserved  in  the  record  by  a  proper 
bill  of  exception,  the  question  whether  the  finding  of  the  court  was  in  con- 
formity with  the  evidence  produced  before  that  court,  cannot  be  inquired 
into  on  appeal.    Affirmed.    (Higbee,  P.  J.) 

Construction  of  Sutute— Attorney's  Fees— Statute  Must  Be  Specific 

39d.    City  of  Mound  City  v.  Mason,  Term  No.  3&    Held:  (1)  Section  \ 

10,  Chapter  47,  of  Kurd's  Rev.  St.,  providing  for  the  payment  of  attorney's  ] 

fees  when  a  petitioner  dismisses  a  petition,  only  applies  where  the  petition  ! 

is  voluntarily  dismissed  by  *the  petitioner  or  where  the  petitioner  fails  to 
pay  the  compensation  within  the  time  fixed  by  the  statute.  (2)  In  the  con- 
struction of  a  statute,  with  reference  to  the  allowance  of  attorney's  fees 
to  be  taxed  against  the  opposite  party,  such  statute  is  in  derogation  of  the  | 

common  law  and  there  is  no  right  to  have  such  fees  taxed  unless  the  pro- 
vision of  such  statute  clearly  warrants  the  same.    Reversed.     (Boggs,  J.) 

Contracts— MuniciiMd  Corporation— Contract  Not  in  Mode  Provided- 
Interest  Against  Municipality. 

40d.  Mosiman  Plumbing  Co,  v.  Village  of  Pocahontas,  Term  No.  39. 
Held:  (1)  Where  a  municipal  corporation  has  the  power  to  contract  for 
certain  things,  but  must  do  so  in  a  specified  mode,  though  an  exercise  of 
the  power  in  a  different  mode  may  be  restrained,  if  the  officers  have  so  acted  I 

and  the  municipality  has  received  the  benefits  of  the  contract,  it  will  be  I 

estopped  from  setting  up  the  irregular  mode  of  contracting.     (2)   As  to  I 

municipalities  unless  there  is  a  specified   agreement  to  pay   interest  they  I 

are  not  liable  for  interest.     Reversed  and  remanded  unless  appellee  files  | 

remittur  of *$1 12.57  with  the  clerk  of  this  court  within  thirty  days  from 
date  of  filing;  upon  filing  remittitur  affirmed. 

Carrier — Care  Owing  to  Passenger. 

41d.  Bourland  v.  L.  &  N.  R,  R.  Co.,  Term  No.  40.  Held:  When  a 
person  becomes  a  passenger  of  a  railroad  company,  it  then  becomes  the 
duty  of  the  company  to  use  the  highest  degree  of  care  for  the  protection 
of    said   passenger,    consistent   with    the   practical    operation   of    its    road.  . 

Affirmed.    (Boggs,  J.) 

Bills  and  Notes— Consideration. 

42d.'  Ripe  v.  Schmidt,  Term  No.  41.    Held:  Where  a  will  is  made  on  a  j 

son's  promise  to  pay  a  daughter  a  certain  amount  the  making  of  the  will 
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is  a  sufficient  consideration  for  a  promissory  note  given  by  the  son  to  the 
daughter.    Affiirmed.    (Boggs,  J.) 

Aseiiniiieiit  of  Wages  to  Bo  Banied  in  Future— Power  of  Attoniey  Be* 
fere  Contract 

43d.  Ellis,  etc.,  v.  Saline  County  Coal  Co,i  Term  No.  4Z  Held:  (1) 
One  may  not  assign  wages  to  be  earned  in  a  future  employment  for  which 
he  has  not  contracted  at  die  time  of  assignment.  (2)  One  may  not  assign 
his  wages  by  an  attorney  in  fact  authorized  by  power  of  attorney  entered 
into  before  the  contract  of  employment  is  made.    Affirmed.    (McBride,  J.) 

Compensatiim  Act— Must  Reject  as  Provided  by  the  Act— Presumption 
of  Acceptance— Must  I^roceed  According  toi  the  Act  When  Ac- 
cq;^ed— Insufficient  Dedaratiim  Not  Cured  by  Verdict 

44d.  Yeancy  v.  Taylor  Coal  Co,,  Term  No.  45.  Held:  (1)  All  employers 
and  employes  come  under  the  Compensation  Act  automatically,  unless  they 
reject  it  as  provided  in  the  Act.  (2)  Where  there  is  no  averment  in  a 
declaratibn  that  the  Act  was  rejected  there  is  a  legal  presumption  that  it 
has  been  accepted.  (3)  If  one  operates  under  the  Compensation  Act  then 
another  would  be  unable  to  state  a  cause  of  action  against  the  former  at 
law,  and  he  must  proceed  as  provided  by  the  Act.  (4)  Where  a  declara- 
tion fails  to  state  a  cause  of  action  it  will  not  be  cured  by  verdict.  Reversed 
and  remanded.    (Higbee,  P.  J.) 

Afifirmed  on  the  Pacts. 

45d.  Mclntire  v.  Morris  &  Lxndsey,  Term  No.  46.  Affirmed  on  a  review 
of  the  record.    (Higbee,  P.  J.) 

Civil  Action— Preponderance  of  Evidence  Sqffidait 

46d.  Glascock,  Minor,  etc.,  v.  Gerold,  Term  No.  48.  Held:  In  a  civil 
action  it  is  sufficient  that  there  is  a  preponderance  of  the  evidence  and  it 
makes  no  difference  that  an  act  would  make  the  defense  liable  criminally. 
Affirmed.    (Boggs,  J.) 

Reversed  on  the  Facts. 

47d.  Pauly  v.  Madison  County,  Term  No.  49.  Reversed  and  remanded 
on  a  review  of  the  record.    (McBirde,  J.) 

Affirmed  on  the  Pacts. 

48d.  Converse  v.  Independent  Breweries  Co.,  Term  No.  SO.  Affirmed 
on  a  review  of  the  record.    (Boggs,  J.) 

Right  to  Sue  for  a  Penalty— Termination  of  the  Right 

49d.  Town  of  Canteen  v.  Weber,  Term  No.  51.  Held:  Where  a  statute 
(provides  that  upon  the  commission  of  a  crime  at  a  certain  place,  a  certain 
sum  of  money  must  be  paid  to  the  town,  the  proceeding  to  collect  such  a 
penalty  is  an  action  of  debt  or  assumpsit,  and  since  the  town  has  a  right 
to  bring  the  action  as  soon  as  the  act  was  committed  it  does  not  lose  the 
right  because  later  on  the  place  where  the  crime  was  committed  is  separated 
from  the  town.    Reversed  and  remanded.    (Higbee,  P.  J.) 

Variance  Must  Be  Raised  at  Trial  Court—Assumption  of  Risk— Master's 
Acts. 

SOd.  Lincoln  v.  Pryor,  Receiver  of  Wabash  R.  R.  Co.,  Term  No.  52. 
Held:  (1)  The  question  of  variance  cannot  be  raised  for  the  first  time  on 
appeal.  (2)  A  servant  does  not  assume  the  risks  of  the  negligent  acts  of 
the  master  that  are  unusual  or  extraordinary  and  not  known  to  the  servant. 
Affirmed.    (McBride,  J.) 
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Right  to  AMnsne  That  Raflroad  Will  Perf onn  Its  Daty^Ric)it  to  Crow 
Road  in  Any  Manner— Application  of  Ordinance,  Regolatinc 
Txaine»  to  Single  Bnginea. 

51d.  Chnstmann,  Admr.,  v.  /.  C.  R.  R.  Co,,  Term  No.  53.  Heidi  (1) 
When  traveling  upon  the  streets  of  cities,  one  may  assume  in  approaching 
a  railroad  crossing  that  the  vpilroad  company  will  perform  the  duty  imposed 
tq>on  it  by  law.  (2)  Persons  crossing  tracks  may  assume  that  speed  ordi- 
nance will  be  obeyed,  and  that  trains  will  not  cross  a  highway  without  sig- 
nals as  required  by  law.  (3)  A  person  rightfully  on  a  highway  crossing 
and  a  railroad  traoc  has  the  right  to  use  said  highway  in  crossing  the  same 
in  any  manner  he  may  see  fit.  (4)  An  ordinance  regulating  the  speed  of 
trains  applies  equally  to  engines  when  running  alone  as  when  attached  to 
and  propelling  a  tram  of  cars.    Affirmed.    (Boggs,  J.) 

Reveraed  on  the  Facta. 

S2d.  Epfs,  etc,  v.  /.  C.  R.  R,  Co,,  Term  No.  54.  Reversed  on  a  review 
of  the  record.    (McBbide,  J.) 

Reveraed  on  the  Facti^ 

53d.  Village  of  Carrier  Mills  v.  Pritchard,  Term  No.  55.  Reversed  and 
remanded  on  a  review  of  the  record.    (Higbee,  P.  J.) 

No  Recovery  of  Money  Fnrnished  for  Qambling, 

54d.  Kearney  &  Becker  v.  Webb,  Term  No.  56.  Held:  Money  fur- 
nished to  be  used  in  gambling,  or  for  the  making  of  bets,  wagers  or  gaming 
purposes  cannot  be  recovered  by  a  suit  at  law  as  public  policy  forecloses  the 
one  who  furnishes  the  money  from  using  the  court  to  recover  it.  Reversed 
and  remanded.    (McBkide,  J.) 

Inanrance— Merger  of  Sodetiea— Lawa  Binding  the  Asaored. 

55d.  Fairchild  v.  Maccabees,  Term  No.  57.  Held :  Where  one,  in  being 
insured,  contracts  to  be  bound  by  the  laws  of  the  society  insuring  him,  then 
in  force  or  thereafter  to  be  adopted  by  them,  and  the  society  merger  with 
another  society  and  the  merged  societies  are  to  be  controlled  by  the  laws  of 
the  society  which  did  not  insure  the  assured,  the  merger  being  according 
to  law,  the  policy  will  be  governed  by  the  new  laws.  Reversed  and  re- 
manded.    (BOGGS,  J.) 

Affirmed  on  the  Pacta. 

56d.  Soucy  v.  Rothschild,  Term  No.  58.  Affirmed  on  a  review  of  the 
record.    (McBride,  J.) 

Damagea— Meature  When  Injury  to  Land  Canied  by  Operation  of 
RaUi         -^ -      .-      -      -^  .  •.       . 


Iway^Right  of  Jury  to  Condder  Ita  ^ew  of       . 
Muat  Conaider  Both  Conatmctiim  and  Operation    Coart  Should 
Not  Aaaume  That  Damage  If  Dime. 

57d,  Gibbon  v.  Southern  W,  Ry.,  Term  No.  59;  Held:  (1)  Where  one 
suffers  injury  to  his  property  because  of  the  operation  of  a  railway,  the  true 
measure  of  damages  is  the  difiFerence  in  the  market  value  of  the  property 
in  question  before  the  operation  of  the  railway  and  its  market  value  after 
the  operation,  without  reference  to  any  improvement  the  owner  of  the  prop- 
erty may  have  placed  on  the  same  after  the  operation  of  die  road.  (2)  It  is 
error  to  instruct  the  jury  that  they  may  consider  the  evidence  and  their  view 
of  the  premises  in  making  up  their  verdict,  in  an  ordinary  law  action.  (3)  It 
is  error  to  instruct  the  jury  that  they  should  consider  the  efiFect  of  the  con- 
struction of  a  railway  in  fixing  damages,  but  the  instruction  must  tdl  the 
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jury  to  also  consider  the  efiFect  of  the  operation  of  the  railroad.  (4)  In  an 
instruction  the  court  should  not  assume  that  damage  is  done.  Reversed  and 
remanded.    (Boggs,  J.) 

Reverted  on  the  Facts. 

58d.  Burt  &  Swift,  etc,  y.  Ill  Southern  Ry.  Co.,  Term  No.  63.  Re- 
versed and  remanded  on  a  review  of  the  record.    (Higbee,  ,P.  J.) 

Practice— Filing  of  a  CroM  BilL 

59d.  Nietert  et  al,  v.  Blank  et  aL,  Term  No.  64.  Held:  It  is  only  where 
complete  justice  cannot  be  done  on  the  original  bill  and  answer  that  a  cross- 
bill IS  proper.    Affirmed.    (Higbee,  P.  J.) 

Affirmed  on  the  Facta. 

6Qd.  Duncan,  Admrx.,  etc.,  v.  Centralia  Coal  Co.,  Term  No.  65.  Affirmed 
on  a  review  of  the  record.    (McBride,  J.) 

Reverted  on  the  Facta. 

61d.  Weger  v.  Western  Supply  &  Wrecking  Co,,  Term  Na  68.  Re- 
versed on  a  review  of  the  record.    (Higbee,  P.  J.) 

Pleading— Tkmverae  of  Mattera  in  the  Inducement 

.  62d.  Johnson  v.  Hull,  Term  No.  71.  Held:  Recitals  in  the  inducement 
in  a  declaration  are  not  traversed  by  a  plea  of  the  general  issue,  and  in  order 
to  put  those  matters  iii  issue  there  would  have  to  be  a  special  plea.  Affirmed. 
(McBride,  J.) 

Affirmed  on  the  Facta. 

63d.  Williams  v.  Moehlman,  Term  No.  72.  Affirmed  on  a  review  of  the 
record    (Higbee,  P.  J.) 

Statute  of  Limitations— Paymenta  Made  on  Note— Liability  of  Each  of 
Joint  Debtora. 

64d.  Hippard  et  al  v.  Rebham,  Adtnr.,  etc..  Term  No.  73.  Held:  (1) 
Where  a  payment  has  been  made  upon  a  note  by  the  maker  thereof,  or  by 
his  authority,  the  statute  of  limitations  will  not  run  against  the  mortgage 
securing  the  note  until  the  lapse  of  ten  years  after  such  payment.  (2)  A 
mortgage  given  to  secure  the  payment  of  a  joint  and  several  note  will 
operate  to  continue  a  lien  on  the  mortgaged  j>remises  so  long  as  payments 
of  the  note  may  be  enforced  against  either  joint  debtor.  Affirmed.  (Mc- 
Bkide,  J.) 

Evidence — Competency  of  Mortgagor— Decree  Will  Not  Be  Reveraed 
Where  There  la  Sufficient  Competent  Evidence— Negotiable  In- 
stmmenta— Moat  Be  Payable  Unconditionally. 

6Sd.  Barton  v.  Hayden,  Admrx.,  et  al..  Term  No.  74.  Held:  (1)  Where 
one  gives  a  note  secured  by  the  mortgage  and  the  iportgagee  assigns  the  note 
and  mortgage,  the  mortgagor  is  not  a  competent  witness  against  the  asignee's 
administrator  to  prove  there  was  no  consideration  for  the  mortgage.  (2)  In 
chancery  where  the  competent  evidence  is  sufficient  to  uphold  the  decree,  the 
same  will  not  be  reversed  on  account  of  the  admission  of  incompetent  evi- 
dence, as  the  presumption  is  that  the  chancellor  did  not  consider  the  evidence 
which  was  incompetent.  (3)  An  instrument  must  be  payable  unconditionallv 
in  order  to  be  negotiable.  Affirmed  in  part,  reversed  in  part  and  remanded. 
(Higbee,  P.  J.) 
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Roads  and  Bridges  Act  of  1913— Right  to  Have  a  Special  Vote  as  to 
Whether  uit  One  Coounissioner  Sjrstem  Should  Continue. 
66d.  People  ex  rel,  Marteeny  et  al.,  etc.,  v.  Henn,  Term  No.  75.  Held: 
By  Article  9  of  "An  Act  to  Revise  the  Law  in  Relation  to  Roads  and  Bridges" 
a  town  has  the  right  upon  petition  to  have  a  special  election  to  vote  on  the 
question  of  whether  or  not  the  town  should  go  back  to  the  old  system  of 
diree  commissioners,  at  any  time  the  voters  see  fit  to  do  so.  Affirmed 
(McBride,  J.) 

InH>roper  Questions  to  Jury  After  Objection  Thereto  Sustained— Rccov* 
ery  on  Penal  Ordmance. 

67d.  Village  of  Ramsey  v.  Hayes  et  al.,  etc..  Term  No.  76.  Held: 
(1)  In  order  to  raise  the  question  on  appeal  of  one  having  insisted  in  pro- 
pounding improper  questions  to  the  jurors  in  their  examination  after  the 
object  had  been  sustained  to  the  questions  by  the  trial  court,  the  other  must 
raise  the  question  on  the  motion  for  a  new  trial.  (2)  Recovery  can  be  had 
for  only  one  violation  of  a  penal  ordinance  in  a  smgle  count  Affirmed. 
(Bocscs,  J.) 

Reversed  on  the  Ftots. 

68d.  Diddea,  Executrix,  v.  Page,  Term  No.  77,  Reversed  and  remanded 
on  a  review  of  tihe  record.    (Higbee,  P.  J.) 

Insanity^— Jurisdiction  of  Court— Impeachment  of  Record  by  Parol— 
Removal  of  Conservator— Fitness  to  Have  Care  of  Property. 

6M.  Moats  v.  Moore,  Conservator,  etc.,  Term  No.  78.  Held:  (1)  A 
county  court  is  one  of  general  jurisdiction,  and  though  a  decree  declaring 
one  insane  contains  no  recital  of  notice  since  it  is  a  court  of  general  juris- 
diction, and  since  it  rendered  the  decree  the  presumption  is  that  it  had 
jurisdiction  both  as  to  the  subject  matter  and  the  parties  to  do  so.  (2)  A 
record  in  this  class  of  cases  (insanity)  imports  verity  and  cannot  be  im- 
peached by  parol  testimony.  (3)  The  statute  with  reference  to  the  discharg- 
ing of  an  insane  person  by  habeas  corpus  does  not  require  the  removal  of 
the  conservator.  (4)  It  is  a  question  for  the  jury  whether  the  petitioner  for 
the  removal  of  the  conservator  is  a  fit  person  to  have  the  care  of  his  prop- 
erty.   Affirmed.    (McBride»  J.  ) 

Reversed  on  the  Facts. 

7Dd.  Stein,  Admr.,  v.  C,  &  E.  I.  R.  R,  Co.,  Term  No.  79.  Reversed 
and  remanded  on  a  review  oi  the  record.    (Higbee,  P.  J.) 

Opinion  Filed  May  4.  1916. 

Effect  of  Reversal  of  a  Decree  Without  Mention  as  to  a  Cross  BiU. 

71d.  Thomas  &  Ruddick  v.  Dodge,  Fox  et  al,  Term  No.  26.  AVherc 
the  Circuit  Court  renders  a  decree  and  on  hearing  in  the  Supreme  Court  the 
decree  is  reversed  and  remanded,  but  nothing  is  said  as  to  the  status  of  a 
cross-bill  which  had  been  dismissed  by  the  Circuit  Court  on  the  hearing 
before  it,  the  relief  having  been  granted  on  the  original  bill,  the  entire  decree 
will  be  held  to  have  been  reversd.    Affirmd.    (Boggs,  J.) 
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(The  letters  after  numbers  refer  to  the  districts:  a,  First  District;  b,  Second 
District;  c.  Third  District;  d.  Fourth  District.) 


Accord  and  Satisfaction.  284a. 
Agency,  196a,  248a. 
Appeal,  306a 

Appellate  Jurisdiction,  238a. 
Assault  and  Battery,  245a. 
<■ 

Bastardy,  194a,  212a. 
Bill  of  Exceptions,  193a,  263a. 
Bais  of  Lading,  253a. 
Breach  of  Warranty,  251a, 
Burden  of  Proof,  299a, 

Chancery  Proceedings,  236a. 

Chattel  Mortgages,  254a.  t      ji    j       ^  ^        .   ^Aix     ^^ 

Common    (triers,    249a,   2S3a.    265a,      landlord  and  Tenant,  240a,  273a. 

271a. 

Conspiracy,  225a.  Mandamus,  227a,  262a. 

Contracts,  195a,  217a,  219a,  223a,  226a,      Municipal  Corporations,  262a,  278  a. 

229a,  247a,  256a,  27Sa,  282a,  284a,  290a.      Municipal  Court  Act,  225a. 

291a,  297a,  313a. 

Corporations,  298a.  Negligence,  249a,  292a, 

Crimes,  238a.  Negotiable  Instruments,  198a, 


Fiduciary  Relations,  299a. 
Forcible  Detainer,  240a. 
Foreign  Corporations,  251a. 

Gambling  Debts,  217a. 

Husband  and  Wife,  216a,  242a. 

Insurance,  224a. 

Judgments,  314a. 


Laches,  198a,  262a. 


Damages,  245a,  280a,  297a. 
Declaration,  252a,  268a. 
Disorderly  Houses,  252a. 
Divorce,  201a,  272a. 
Dramshops,  264a. 

Equity  Jurisdiction,  252a. 
Equity  Pleading,  230a. 
Evidence,  190a,  208a,  238a,  242a,  247a, 
290a,  295a,  301a,  307a. 


Parol  Evidence,  275a, 

Pleading,  209a,  214a,  263a,  269a,  273a, 

303a. 
Power  of  Attorney,  254a. 
Practice,   191a,   193a,  201a,  220a,  228a. 

313a. 
Probate,  215a. 
Procedure,  280a,  306a. 

Workmen's  Compensation  Act,  285a. 
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IN  THE  FIRST  DISTRICT 

Opinions  digested  by  Student  Editors,  TurabuU,  Breyer,  Carson, 
Marshall,  Price,  Segal,  Coon,  Golding  and  Sherwood. 

Opinions  Filed  March  27.  1916. 
Affirmed  on  the  Pacts. 

18S^  People  v.  Leon,  Gen.  No.  21743.  AflEnned  on  a  review  of  the 
record.     (Holdom,  J.) 

Evidence— Law  and  Fact 

190a.  Weary  v.  Winton  Motor  Car  Co.,  Gen.  No.  21746.  Held:  (1)  In 
an  action  for  injury  to  an  automobile  in  a  collision,  evidence  that  just  prior 
to  the  collision  in  question  the  plaintiff's  car  had  been  in  another  collision 
and  had  not  been  repaired  after  the  first  collision,  is  admissible  on  the 
question  of  damages.  (2)  The  question  of  plaintiff's  'being  in  the  exercise 
of  due  care  and  caution  is  one  of  fact,  and  not  of  law.  Reversed  and  re- 
manded.    (HOLDOM,  J.) 

Practice— Matter    Heard    on    Appeal— Porm    of    Verdict— Motion    to 

Amend. 

191a.  Meachan  v,  Lobdell,  Gen.  No.  21811.  Held:  (1)  Under  rules 
of  the  Municipal  Court,  a  defendant  will  be  heard  only  on  appeal  as  to  those 
matters  of  defense  specifically  set  out  in  his  affidavit  (2)  It  is  not  neces- 
sary for  a  jury  to  reduce  its  verdict  to  writing;  it  may  be  reduced  to 
proper  form  by  the  clerk  under  the  direction  of  the  court  (3)  It  is  not 
error  for  the  court  to  deny  leave  to  a  defendant  to  amend  his  affidavit  of 
defense  when  the  motion  is  made  after  the  conclusion  of  the  triaL  Affirmed. 
(McSUBELY,  P.  J.) 

Affirmed  on  the  Pacts. 

192a.  People  v.  DeJoy,  Gen.  No.  21814.  Affirmed  on  a  review  of  the 
record.    (McSuhely,  P.  J.) 

Prmctico— Retnm.  of  Piles— Bill  of  Exceptions. 

193a.  Swarfs  v.  Brinks  Chicago  City  Express  Company,  Gen.  No.  21866 
Held:  (1)  The  proper  despatch  of  the  business  of  the  court  will  not  permit 
of  its  awaiting  the  convenience  of  counsel  in  returning  files  retained  in  their 
offices  and  without  which  a  motion  made  by  such  counsel  cannot  be  decided. 
(2)  In  order  to  authorize  other  than  the  trial  judge  to  sign  the  bill  of 
exceptions,  the  trial  judge  must  have  been  unable  to  sign  the  bill  of  excep- 
tions by  reason  of  death,  sickness  or  other  disability  of  a  physical  or  mental 
nature  which  prevented  him  from  performing  his  duties  or  functions.  (3) 
When  the  record  shows  the  bill  of  exceptions  was  not  actually  signed  within 
the  time  granted  for  filing  it,  it  must  be  stricken  from  the  files.    Affirmed. 

(HOLDOM,  J.) 

Bastardjp— When  Objection  to  Testimony  that  Relatrix  Was  Unnuirried 
Must  be  Taken-^resumptionf— Objection  to  Jurisdiction. 
194a.  People  v,  Lanford,  Gen.  No.  21920.  Held:  (1)  In  a  prosecu- 
tion for  bastardy,  when  the  relatrix  testifies  that  she  was  unmarried  and 
no  challenge  is  made  of  this  fact  or  motion  for  finding  in  the  defendant's 
favor  on  any  such  grounds  in  the  trial  court,  the  contention  that  she  was 
not  unmarried  is  unavailing  on  appeal  (2)  In  the  absence  of  proof  or 
challenge  to  the  contrary,  it  will  be  assumed  that  the  relatrix  in  a  bastardy 
prosecution  was  unmarried  at  the  time  of  conception.  (3)  When  a  de- 
fendant is  arrested  and  appears  and  pleads  without  makmg  any  objection 
to  the  court's  jurisdiction,  it  is  too  late  to  urge  this  objection  on  appeal  if 
it  were  otherwise  well  taken.    Affirmed.    (Holdom,  J.) 
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Contracts— Default 

195a.  Frankel  v.  Sahenstein,  Gen.  No.  21946.  Held:  Where  there 
has  been  no  wrongful  discharge  and  no  refusal  by  the  plaintiffs  to  go  on  widi 
a  contract  of  employment,  they  are  not  in  default  and  consequently  are  not 
barred  from  seeking  to  enforce  the  terms  of  the  contract  against  the  de- 
fendant   Affirmed.    (McSusely,  P.  J.) 

Opinions  Filed  March  %  1916. 
Agency— Acts  Impljdng  Authority. 

196a.  Babcock,  ei  al  v.  Regelin,  ei  al„  Gen.  No.  20890.  Held:  When- 
ever a  person  has  held  out  another  as  his  agent  authorized  to  act  for  him  in 
a  given  capacity,  or  has  knowingly  and  without  dissent  permitted  such  other 
to  act  as  his  agent  in  that  capacity,  his  authority  to  sucn  other  so  to  act  for 
him  will  be  i>resumed  to  have  been  given  so  far  as  it  may  be  necessary  to 
protect  the  rights  of  third  persons  who  have  relied  thereon  in  good  faidi 
and  in  the  exercise  of  reasonable  prudence,  and  he  will  not  be  permitted 
to  deny  that  such  other  was  his  agent  authorized  to  do  the  act  he  assumed 
to  do,  provided  that  such  act  was  within  the  real  or  apparent  scope  of  the 
presumed  authority.  Affirmed.  (McGoorty,  J.) 
Affirmed  on  the  Facta. 

197a.  Doose  v.  Doose,  Gen.  No.  21219.  Affirmed  upon  a  review  of  the 
record.    (Griuley,  J.) 

Bills  and  Notes— Laches  in  Presentment  for  Payment 

198a.  Kraetsck  v.  City  of  Chicago,  Gen.  No.  21255.  Held:  The  accept- 
ance of  a  check  of  a  third  party  implies  an  undertaking  of  due  diligence  in 
presenting  the  check  for  payment,  and  in  case  of  loss  through  want  of  due 
diligence,  such  acceptance  will  be  held  to  operate  as  payment.  Reversed  and 
judgment  here.     (Gridley,  P.  J.) 

Affirmed  on  the  Facts. 

199a.  McCarthy  &  Lardie  v.  Chicago  &  N.  JV.  Ry,  Co.,  Gen.  No. 
21254.    Affirmed  on  a  review  of  the  record.    (Gridley,  P.  J.) 

Affirmed  on  the  Facts. 

20Qa.  People  v.  Snowden,  Gen.  No.  21285.  Affirmed  on  a  review  of  the 
record.    (Gridley,  P.  J.) 

Divorce— Jurisdiction  to  Make  Partition  and  Appoint  a  Receiver— Time 

for  Objection  on  Ground  of  Multifariousness. 

201a.  Eller  v.  EUer,  Gen.  No.  21308.  Held:  (1)  The  court  in  divorce 
proceedings  has  jurisdiction  to  make  a  partition  and  appoint  a  receiver  to 
collect  rents.  (2)  The  question  of  multifariousness  cannot  be  raised  for 
the  first  time  on  appeal.    Affirmed.    (Barnes,  J.) 

Affirmed  on  the  Pacts. 

202a.  Dyke  v.  Petty  and  McFeely,  Gen.  No.  21319.  Affirmed  on  a  re- 
view of  the  record.    (Barnes,  J.) 

Affirmed  on  Remittitur  on  Pacts. 

203a.  Hertel  v.  Chicago  City  Railway  Co.,  (5en.  No.  21335.  Affirmed 
on  remittitur  on  a  review  of  the  record.    (Barnes,  J.) 

Affirmed  on  the  Facts. 

204a.  Calahrese  v.  Cermak,  Gtn.  No.  21341.  Affirmed  on  a  review  of 
the  record.     (Barnes,  J.) 

Reversed  on  the  Facts. 

205a.  In  re  Estate  of  Freilich,  FreUich  v.  Freilich  and  Schanfeld, 
(}en.  No.  21352.  Reversed  and  remanded  on  a  review  of  the  record. 
(Barnes,  J.) 
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Practice— Want  of  Declaration  in  Pint-claas  Case   Under  MunidiMd 
Court  Act— Presumption  of  Regularitsr  of  Procedure. 

206a.  The  New  Columbus  Buggy  Co,  v.  Empire  Express  Storage  and 
Van  Co.,  Gen.  No.  21365.  Held:  Unless  it  is  shown  to  the  contrary,  it  will 
be  presumed  that  party  was  authorized  to  prosecute  a  first-class  suit  with- 
out a  declaration,  within  the  Municipal  Court  Act,  Sec.  28^  par.  9.  Affirmed. 
(Barnes,  J.) 

Reversed  on  the  Facts. 

207a.  White  Brass  Castings  Co.  v.  Automatic  Recording  Safe  Co.,  Gen. 
No.  21375.    Reversed  on  a  review  of  the  record.     (Barnes,  J.) 

Evidence— Failure  to  Present  Newly  Discovered  Evidence  During  the 

TriaL 

208a.  People  of  the  State  of  Illinois^  ex  rel  v.  Wolff  Geo.  No.  21449. 
Held:  It  is  not  error  to  overrule  a  motion  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence  when  such  evidence  was  known  to  the  de- 
fendant before  die  trial  and  no  explanation  was  given  by  him  to  explain  his 
failure  to  offer  such  evidence  during  the  trial.    Affirmed.    (McGiOorty,  J.) 

Pleading— What  Constitutes  Duplicity. 

209a.  People  r.  Speedy,  (3cn.  No.  21498.  Held:  (1)  Where  there  is 
but  one  offense  which  may  be  committed  in  different  ways,  they  may  in 
most  instances,  where  not  clearly  repugnant,  be  charged  in  one  count,  and 
proof  of  the  offense  in  any  one  of  the  wavs  will  sustain  the  allegation. 
^2)  Where  there  is  nothing  on  the  face  of  tne  information  to  indicate  that 
tbe  several  acts  were  committed  at  different  times  or  were  distinct  and 
separate  offenses,  the  information  is  not  bad  for  duplicity.  Reversed  and 
remanded.    (Barnes,  J.) 

Reversed  on  the  Facts.  * 

210a.  People  ex  rel.  Jorcsik  v.  Garines,  (}en.  No.  21596.  Reversed  and 
remanded  upon  a  review  of  the  record.    (McGoobty,  J.) 

Reversed  on  the  Pacts. 

211a.  People  of  the  State  of  III.  v.  Lyons,  Gtn,  No.  21624.  Reversed 
and  remanded  on  a  review  of  the  record.     (Barnes,  J.) 

Bastard^  iStatute  Affecting  Non-Resident  Guardian  Ad  Litem. 

212a.  Peofle  of  the  State  ex  rel  Schults  v.  Wunsch,  Gen.  No.  21781. 
Held:  (I)  Where  the  person  accused  is  found  in  the  City  of  Chicago,  he 
is  amenable  to  the  bastardy  statute  even  though  he  is  a  non-resident.  (2)  A 
guardian  ad  litem  need  not  be  appointed  by  the  court  for  the  defendant  in 
bastardy  cases  under  the  statute  because  the  nature  of  the  proceedings  is 
criminal.    Affirmed.     (McGoorty,  J.) 

Opinions  Filed  April  10,  1916. 

Real  Property— Demise  of  a  House  by  Street  Number  Carrying  with  It 

a  Barn  on  the  Same  Premises. 

213a.  Norton  v.  Deer,  Gen.  No.  20771.  Held:  Where  premises  are 
demised  by  the  description  of  the  street  number  of  a  house  thereon,  other 
circumstances  may  show  the  intention  of  the  parties  to  include  in  the  demise 
other  buildings  on  the  same  lot.    Reversed.    (McSurely,  P.  J.) 

Pleading— Necessity  in  Mandamus  Proceedings  of  Alleging  the  Munici- 
pal Ordinance  Creating  the  Office  in  Question — ^Judicial  Notice  of 

Municipal  Ordinances. 

214a.  Rudnick,  Admr.  v.  City  of  Chicago,  et  al„  (^cn.  No.  20897.^  Held: 
(1)    In  mandamus  proceedings  where  the  existence  of  an  office  is  claimed,  it 
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must  be  made  to  appear  by  appropriate  averments  that  the  office  was  created 
in  the  manner  prescribed  in  cases  of  this  character  by  an  ordinance  of  the 
city.  (2)  Courts  of  general  jurisdiction  do  not  take  judicial  notice  of 
municipal  ordinances,  but  he  who  relies  upon  such  an  ordinance  must  allege 
and  prove  it  as  a  matter  of  fact.  Reversed.  (Holdom»  J.) 
Probate  of  Will— EfiFect  of  Cross-bill  Contesting  Validity  of  Will,  When 

the  Original  Bill  is  Dismissed  for  Want  of  Jurisdiction. 

215a.  Harney  v.  Wilson,  et  al.,  WUsan  v.  Behen,  et  al..  Gen.  No.  21029. 
Held:  (1)  The  n^ht  to  contest  a  will  is  statutory,  and  unless  the  com- 
plainant complies  strictly  with  the  statute  in  regard  to  the  time  of  filing  his 
bill,  the  court  has  no  jurisdiction.  (2)  When  an  original  bill  in  chancery 
is  dismissed  for  want  of  jurisdiction  a  cross-bill  in  the  same  cause  is  likewise 
dismissed,    and   stands   as   if   it   had   never   been    filed   at  all.    Affirmed. 

(HOLDOM,  J.) 

Husband  and  Wif«— On  What  Contracts  Tbey  May  Sue  Each  Other. 

216a.  Hendrickson  v,  Hendrickson,  Gen.  No.  21455.  Held:  Under 
statute  entitled  "Husband  and  Wife,"  chapter  68,  Sections  1  and  8  (Huid's 
Illinois  Statutes)  a  husband  or  wife  may  sue  the  other  on  all  contracts 
except  for  services  rendered  to  each  other.    Affirmed.    (McSxjbely,  P.  J.) 

Contract-^Money  Loaned  to  Pay  a  Gan&bling  Debt 

217a.  Finkel  V,  Springer,  Geo,  }>io,  2X527,  Held:  A  person  who  at  the 
close  of  a  gambling  transaction  loans  money  to  enable  another  to  pay 
j^ambling  debt  at  which  the  lender  was  not  a  party,  may  recover  the  money 
m  an  action  at  law,  notwithstanding  the  lender  may  have  knowledge  of  the 
purpose  for  which  the  money  is  borrowed  and  that  it  is  to  be  disbursed  in 
the  payment  of  gambling  debts.    Affirmed.    (Holdom^  J.) 

Real  Estate— Rents  Collectable  by  Heirs  on  Death  of  Owner. 

218a.  McDermott,  et  al.  v.  Hoops,  Gen.  No.  21552.  Heidi  When  the 
owner  of  real  proper^  dies  the  heirs  are  entitled  to  collect  tiie  rent,  and 
not  the  administrator.    Affirmed.     (McSusely,  P.  J.) 

Contract-^   Contract  to  Continue  ''Until  the  Winter  is   Over,"  ia 

Definite  as  to  Time;'  Judicial  Notice  of  the  Seasons  of  the  Year; 

When  an  Employee  ftay  Be  Discharged  Under  an  Bmi>loyment 

Contract. 

219a.  Saarella  v,  Hoghnd,  Gen.  No.  21558  Held:  (1)  An  agreement 
for  employment  to  continue  "until  the  winter  is  over"  is  definite  as  to  time. 
(2)  The  court  will  take  judicial  notice  of  the  period  and  extent  of  the 
seasons  of  the  year.  (3)  Under  a  contract  of  employment  it  is  a  breach 
of  contract  to  discharge  the  enq>loyee  when  he  has  satisfactorily  rendered 
the  services  contracted  for,  although  the  employee  refuse  to  work  in  excess 
of  that  which  he  has  contracted  to  do,  when  the  employer  demands  the 
excess.    Affirmed.    (Holdom,  J.) 

Snrvival  of  Proceeding  to  Assess  Damages  upon  Dissolution  of  an 
Injunctioit-^ppearance  of   Counsel,   a   Representation   that  their 
Clients  are  in  Life— Practice— Parties  to  a  Writ  of  Error. 
220a.    Gindell  v.  Conlon,  Gen.  No.  21566.    Held:    (1)  A  proceeding  to 
assess  damages  upon  the  dissolution  of  an   injunction  does  not  survive 
either  in  favor  of  the  representatives  of  the  parties  moving  for  the  assess- 
ment or  against  the  executors  of  the  parties  against  whom  the  assessment 
is  sought  either  by  statute  or  at  common  law.     (2)    Counsel  cannot  be 
heard  on  review  in  contradiction  to  the  representation  that  their  clients 
were  still  in  life  which  they  make  by  their  appearance  in  the  trial  which 
eventuates  in  the  decree  complained  of.     (3)  Parties  to  a  Writ  of  Error 
must  be  the  same  as  the  parties  to  the  decree  in  the  trial  court    Affirmed. 

(HOLOOM^  J.) 
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Affinned  on  the  Pacts. 

221a.  Klaus,  et  al.  v.  Flick  Construction  Co,,  Gen.  No.  21572.  Affirmed 
on  a  review  of  the  record.    (McSubely,  P.  J.) 

Affirmed  on  the  Facta. 

222a.  Holmes  v.  Scott,  Gen.  No.  21633.  Affirmed  on  a  review  of  the 
record.    (Holdom,  J.) 

Contracts— Alteratlona. 

223a.  Ormak  v.  Starch  Piano  Co.,  Gen.  No.  21676.  Held:  Material 
alterations  of  a  contract  made  without  authority  of  the  other  contracting 
party  and  not  subsequently  ratified,  either  expressly  or  by  implication 
operates  as  a  release  of  the  other  contracting  party  from  all  oUigatioo 
under  the  contract    Affirmed.     (H(Xjx>m^  J.) 

Insurance — ^Provision   Limiting  the   Amonnt  of  Insurance   Collectible 

according  to  the  Age  of  the  Insnred. 

224a.  Kleinschrodt  v.  John  Hancoch  Mutual  Life  Ins,  Co.,  Gen.  Na 
21700.  Held:  A  provision  in  an  insurance  policy  on  the  life  of  a  diild 
limiting  the  amount  collectible  under  it,  when  there  are  other  policies  upon 
the  same  life  so  that  the  total  sum  collected  will  not  exceed  a  certain 
amotmt,  proportioned  to  the  age  of  the  child  is  valid  and  enforceable. 
Reversed  and  nil  capiat  entered.    (McSukely,  P.  J.) 

Municipal  Court  Act  Construed-— Proof  of  Conspiracy. 

225a.  Marcus  v.  Ratshy,  Gen.  No.  21714.  Held:  (1)  Without  makmg 
it  appear  that  the  person  whose  testimony  is  offered  was  a  party  to  the 
cause  or  beneficially  interested  in  its  outcome,  the  evidence  cannot  be 
availed  of  under  Sec.  33  of  The  Municipal  Court  Act.  (2)  Before  evidence 
of  a  conspiracy  against  a  party  is  admissible,  such  party  must  first  have 
been  proven  to  be  a  co-conspirator  with  the  person  whose  statements,  oat 
of  the  presence  of  such  party,  is  proposed  to  be  given  in  evidence.  Affirmed. 
(HOLDOM,  J.) 

Contracts^Interpretation  of  Promise  to  Perform  Services  Satisfactory 
to  the  Employer. 

226a.  Hojf  v.  L.  Gould  &  Co.,  Gen.  No.  2789.  Held:  Where  a  con- 
tract provides  that  services  to  be  performed  must  be  satisfactory  to  the 
employer,  such  clause  means  that  the  services  should  be  such  that  as  a 
reasonable  person  the  employer  ought  to  be  satisfied  therewith.    Reversed. 

(HOLDOM,  J.) 

Mandamus— When  it  will  be  Issued— Proof  of  Existence  of  Office. 

227a.  People  v.  City  of  Chicago,  Gen.  No.  21795.  Held:  (1)  A  Writ 
of  Mandamus  will  not  issue  unless  the  party  applying  for  it  shows  a  ri^t 
which  is  clear  and  undeniable.  (2)  The  fact  that  the  civil  service  commis- 
sion establishes  a  classification  of  offices  and  places  of  employment  does 
not  establish  the  office  itself.    Reversed.    (McSurely,  P.  J.) 

Practice — Conclusiveness  of  a  Special  Finding. 

228a.  Ojseck  v.  International  Harvester  Co.,  Gen.  No.  21822.  Held: 
When  no  motion  is  made  to  set  aside  a  special  finding  and  there  is  no 
assignment  of  error  in  that  regard,  under  such  circumstances  the  finding  is 
conclusively  binding  on  the  parties.    Affirmed.     (McSurely,  P.  J.) 

Contracts — Interpretation — Obligation  of  a  Surety. 

229a.  Aurora,  Elgin  rf  Chicago  Railroad  Co.  v.  National  Surety  Co., 
Gen.  No.  21841.  Held:  (1)  Parties  make  their  own  contracts  and  courts 
have  no  power  to  impose  conditions  not  made  by  the  parties  themselves. 
(2)   The  obligation  of  a  surety  must  be  strictly  construed  and  he  cannot 
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be  held  under  the  tenns  of  his  undertaking  by  implication  or  construction. 
Affirmed.     (Holdom^  J.) 

Affinned  on  the  Facts. 

2d0a.  Kane  v,  Indiana  Harbor  Belt  Railroad  Co,,  Gen.  No.  21869. 
Affirmed  on  a  review  of  the  record.    (McSxjrely,  P.  J.) 

Equity  Pleading— Answers-Waiver  of  Points^Evidence  of  Negotiatioiui 
Leading  up  to  Making  Contrac^-*When  Admissible— Payment  of 
Earnest  Money— When  Returnable— Meaning  of  Tender  in  Case  of 
Concurrent  and  Mutual  Promises. 

231a.  Summers  v,  Hedenberg,  Gen.  No.  22011.  Held:  (1)  The  rule 
in  chancery  is  that  a  defendant  is  bound  to  apprise  the  complainant  by  his 
answer  of  the  nature  of  the  defense  he  intends  to  set  up,  and  the  defendant 
cannot  avail  himself  of  any  matter  of  defense  which  is  not  stated  in  his 
answer  even  though  it  should  appear  in  the  evidence.  (2)  A  point  which 
is  not  raised  before  the  master  by  objection  or  exception  to  his  report  is 
considered  as  waived.  (3)  Where  the  contract  is  plain  and  unambiguous, 
evidence  as  to  negotiations  leading  up  to  it  is  inadmissible.  (4)  It  makes 
no  difference  whether  the  earnest  money  was  delivered  to  the  seller  or  by 
agreement  is  held  by  a  third  party.  In  case  of  defects  in  title  which 
are  not  cured,  at  the  purchaser's  option,  the  contract  becomes  void  and 
the  earnest  money  shall  be  returned,  but  if  the  purchaser  fails  to  perform, 
then  at  the  sellers  option  the  earnest  money  may  be  retained  by  him  as 
liquidated  damages.  (5)  Tender  in  the  case  of  mutual  and  concurrent 
promises  does  not  mean  die  same  kind  of  an  offer  as  when  used  in  reference 
to  the  payment  of  a  debt  due  in  money,  but  only  means  a  readiness  and 
willingness  accompanied  with  ability  on  the  part  of  the  parties.  Affirmed. 
(Baker,  J.) 

Afi&rmed  on  the  Pacts. 

232a.  Schuman  v.  Chicago  Railways  Co..  Gen.  No.  21652.  Affirmed 
on  a  review  of  the  record.    (McSurely,  P.  J.) 

Afi&rmed  on  the  Facts. 

233a.  Chicago  Steel  Foundry  Co,  v.  Andresen-Evans  Co,,  Gen.  No. 
21734.    Affirmed  on  a  review  of  the  record.     (Baker,  J.) 

Opinions  Filed  May  1,  1916. 

Reversed  on  Facts  and  Judgement  Here. 

234a.  Uroblewski  v.  City  of  Chicago,  (Jen.  No.  21771.  Reversed  on  re- 
view of  the  record,  and  judgment  here.     (McSurley,  P.  J.) 

Reversed  on  Facts,  with  Judgment  of  Nil  Capiat. 

235a.  Rudnic,  Admnr,  b.  City  of  Chicago,  (kn.  No.  21985.  Reversed 
on  review  of  the  record,  with  judgment  of  nil  capiat.     (Baker,  J.) 

Opinions  Filed  May  12,  1916. 

Chancery  Proceedings— Findings  of  Master. 

236a.  Barrows  V.  Connelly.  Gen.  No.  20571.  Held:  (1)  Where  a 
cause  has  been  referred  to  a  master  to  take  and  report  the  evidence  and  his 
conclusions,  it  is  not  competent  that  other  evidence  be  c9nsidered.  (2) 
Where  matters  of  fact  are  referred  to  a  master  for  his  determination,  it  is 
the  duty  of  the  parties,  when  notified,  to  appear  before  him  and  there  con- 
test the  matter,  and  if  his  findings  are  not,  in  their  judgment,  supported  by 
the  evidence,  it  is  their  duty  to  interpose  their  objections,  so  as  to  afford  the 
master  an  opportunity  to  modify  his  report  if  it  should  happen  to  be  wrong, 
and  if  in  such  cases  after  hearing  the  objections,  the  master  declines  to 
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modify  or  change  his  report,  it  is  the  duty  of  the  objecting  parties,  after  it 
has  be^  filed  in  court,  to  appear  there  and  file  exceptions  to  it;  and  where 
this  course  has  not  been  pursued,  and  no  sufficient  reason  is  assigned  for  not 
doing  so,  the  report  of  the  master,  when  approved  by  the  court,  will  be 
deemed  in  this  court  conclusive  upon  the  questions  covered  by  it  Affinned. 
(O'Connor,  J.) 

Rdiearing  Denied  on  the  Facte. 

237a.  Thompson  Co,  v.  Bums,  Gen.  No.  20763.  Rehearing  denied  on  a 
review  of  the  record,     (Goodwin,  J.) 

Criminal  Cases— Weii^t  of  EvidenceN-Jurisdictiim  of  Appellate  Court. 

238a.  People  v.  Stine,  Gen,  No.  21048.  Held:  It  is  not  within  the  prov- 
ince of  this  court  to  set  aside  a  verdict  in  a  criminal  case  unless  the  evidence 
clearly  gives  rise  to  a  well  founded  doubt  in  regard  to  the  guilt  of  the  ac- 
cused.   Affirmed.     (Goodwin,  J.  ) 

Re^rsed  on  the  Pacts. 

239a.  Hulbert  v,  Richter,  Gen.  No.  21067.  Reversed  and  remanded  on 
a  review  of  the  record,    ((joodwin,  J.) 


Landlord  and  Tenant— Forcible  Detaiaer— Demand  and  RefnsaL 

240a.  Metropolitan  West  Side  Elevated  Co,  v.  Govostis,  (Jen.  No.  21087. 
Held',  A  demand  for  possession  before  bringing  an  action  of  forcible  de- 
tainer, against  a  tenant  holding  over,  is  not  necessarv.  Affirmed.  (O'Con- 
nor, J.) 

Torts— Violation  of  Ordinance. 

241a.  Behrle  v,  Hust,  (kn.  No.  21064.  Held:  That  damages  resulting: 
from  failure  to  comply  with  the  terms  of  a  municipal  ordinance  give  rise  to 
an  action,  is  well  setUed.    Affirmed     (Cjoodwin,  J.) 

Evidence— Husband  and  Wife— Parties  in  Interest 

242a.  Skahen  v.  Strauss  (^en.  No.  21097.  Held:  The  wife  may  testify 
in  all  cases  in  which  her  husband  is  a  party,  where,  if  unmarried,  she  would 
be  either  plaintiff  or  defendant;  and  furthermore,  in  cases  where  the  litiga- 
tion concerns  the  wife's  separate  property,  also  in  all  matters  of  business 
transactions  wherein  the  wife  acted  as  agent  of  her  husband.  Reversed  and 
remanded.     (Pam,  P.  J.) 

Reversed  on  the  Facts. 

243a.  Fox  v,  C,  &  N,  W,  Ry.  Co,,  Gtn,  No.  21101.  Judgment  reversed 
and  judgment  here,  on  review  of  the  record    (O'Connos,  J^ 

Affirmed  on  the  Facts. 

244a.  Lewis  v.  C,  &  N,  W,  Ry,  Co,,  Gen.  No.  21102.  Affirmed  on  a  re- 
view  of  the  record.     ((jOODWIN,  J.) 

Torts— Assault  and  Battery— Inatmctions— Damages. 

245a.  Michalak  v,  Umkiewicz,  Gen.  No.  21103.  Held:  Although  the 
damages  in  such  cases  are  very  much  a  matter  of  sentiment  and  feeling,  and 
no  rule  can  be  prescribed  by  whidi  they  shall  be  measured,  still,  the  judg- 
ment of  the  jury  must  be  exercised  in  every  case,  and  all  the  circumstances 
duly  weighed  by  them.  Affirmed  on  remittitur,  otherwise  reversed  and  re- 
manded.   (Pam,  p.  J.) 

Reversed  on  the  Facts. 

246a.  Forte  v.  Cohen,  Gen,  No.  21110.  Reversed  and  remanded  on  a 
review  of  the  record.     (O'Connor,  J.) 
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Contracts— Evidence  of  Actual  Worth  of  Labor  and  Materials. 

247a.  Gracsykowski  v.  Wysocki,  Gen.  No.  21113.  Heldx  Where  a 
plaintifiF's  claim  is  predicated  upon  a  special  contract,  the  amount  of  the 
judgrment  can  not  be  affected  by  evidence  in  regard  to  what  the  labor  and 
materials  were  reasonably  worth.    Affirmed.     (Goodwin,  J.) 

Agency— Acts  Not  Binding  on^  Principal— Failure  of  Party  to  Suit  to 
Appear. 

248a.  Nudelman  v.  Haffenberg,  Gen.  No.  21120.  Held:  (1)  If  a  per- 
son undertakes  to  contract  as  an  agent  for  an  individual  or  corporation,  and 
contracts  in  a  manner  which  is  not  legally  binding  on  his  principal,  he  is  per- 
sonally responsible;  and  the  agent,  when  sued  upon  such  contract,  can  exon- 
erate himself  from  personal  liability,  only  by  showing  his  authority  to  bind 
those  for  whom  he  has  undertaken  to  act  (2)  Where  a  party  to  a  suit 
fails  to  be  present  on  the  trial  thereof,  and  a  judgment  is  entered  against 
him,  before  the  court  will  set  aside  the  same,  the  defendant  much  show,  first, 
that  he  has  not  been  negligent,  and  second,  that  he  has  a  meritorious  de- 
fense.   Affirmed.    (O'Connor,  J.) 

Common  Carriers— Negligence    Stipuladons  by  Carrier  as  to  Time  of 
Giving  Notice  of  Loss. 

249a.  Mays  V.  Wells,  Fargo  &  Co.,  Gtn,  No,  21142.  Held:  A  common 
carrier  is  always  responsible  for  his  negligence,  no  matter  what  his  stipula- 
tions may  be,  but  an  agreement  that  in  case  of  failure  by  the  carrier  to  de- 
liver the  goods,  a  claim  shall  be  made  by  the  bailor,  or  by  the  consignee, 
vrithin  a  specified  period,  if  that  period  be  a  reasonable  one,  is  altogether  of 
a  different  character.  It  contravenes  no  public  policy.  It  excuses  no  negli- 
gence, it  is  perfectly  consistent  with  holding  the  carrier  to  tfae^  fullest  meas- 
ure of  good  faith,  of  diligence,  and  of  capacity,  which  the  strictest  rules  of 
the  common  law  ever  required.    Affirmed.     (Goodwin,  J.) 

Affirmed  on  the  Facts. 

250a.  Libman  v.  BraU,  Gen.  No.  21144.  Affirmed  on  a  review  of  the 
record.    (Pam,  P.  J.) 

Sales^iSreach  of  Warranty— Foreign  C^vporations. 

251a.  Anderson  Computing  Scale  Co.,  v.  Hattenbach,  Gen.  No.  21152. 
Held:  (1)  Where  there  is  a  sale  and  delivery  of  personal  property,  with 
an  express  or  an  implied  warranty,  if  the  property  is  found  to  be  defective, 
the  purchaser  may  keep  and  use  the  property  and  sue  for  damages  on  a 
breach  of  warranty,  or  when  sued  for  the  price,  he  may  recoup  such  dam- 
ages. (2)  Where  there  is  a  warranty  of  goods  sold,  without  fraud,  and 
the  goods  have  been  accepted  and  there  is  .no  stipulation  in  the  contract  that 
they  may  be  returned,  the  vendee  has  no  right  to  annul  the  contract  without 
the  consent  of  the  vendor,  for  a  breach  of  warranty.  But  when  he  is  sued 
for  the  purchase  price,  he  may  recoup  the  damages  sustained  by  reason  of 
the  breach  of  warranty.  (3)  The  soliciting  of  orders  in  this  state  by  the 
agents  of  a  corporation  of  another  state,  does  not  constitute  doing  business 
as  contemplated  by  the  statute.    Affirmed.     (O'Connor,  J.) 

Disorderly  House»— Power  of  Equity  to  Enjoin  Maintenance  of  Such 
Houses. 

252a.  People  v.  Buconich,  Gen.  No.  21159.  Held:  (1)  Where  a  nui- 
sance affects  the  public  welfare,  it  may  be  abated  in  equity  upon  application 
of  the  proper  officer,  and  a  house  of  ill-fame  may  be  or  may  become  a  nui- 
sance of  that  character.  (2)  The  fact  that  a  nuisance  may  be  a  crime  un- 
der the  statute,  and  punishable  as  such,  docs  not  prevent  a  court  of  equity 
from  enjoining  the  continuance  of  such  nuisance.    Affirmed.     (Pam,  P.  J.) 
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Common  Carriers— Bills  of  Lading. 

253a.  Cochrane  v.  Chicago,  Great  Western  R.  R.  Co,,  Gen.  No.  2116a 
Held:  A  defendant  carrier  cannot  relieve  itself  from  liability  by  faflure 
to  issue  a  receipt  or  bill  of  lading,  where  the  plaintiff  relies  on  an  oral  con- 
tract   Reversed  and  remanded.    (O'Commok^  J.) 

Chattel  Mortgages— Acknowledgment  by  Power  of  Attorney  as  Against 
Third  Persons^-Application  of  Rule  in  Case  of  Corporations. 
254a.  Cermak,  baUiff,  v.  Royal  Furniture  Co.^  Gen.  No.  2122a  Heidi 
A  chattel  mortgage  acknowledged  by  an  attorney  m  fact  under  a  power  of 
attorney  is  invalid  as  against  third  persons,  because  the  statute  does  not  con- 
tain any  provision  authorizing  acknowledgments  to  be  made  under  a  power 
of  attorney.  The  rule  applies  as  well  to  corporations  as  to  individuals.  Af- 
firmed.    (FAM,  P.  J.) 

Affirmed  on  the  Pacts. 

255a.  Ashley  v,  Masterson,  Gen.  No.  21268.  Affirmed  on  a  review  of 
the  record.     (Holoom,  J.) 

Contracts  of  Sale— Right  of  Vendor  When  Vendee  Refuses  Goods. 

256a.  The  Harmony  Co,  v.  The  Sanitary  Drinking  Cup  Co.,  Gen.  No. 
21269.  Held:  The  vendor,  in  cases  where  vendee  refuses  to  take  goods 
purchased,  has  three  remedies:  First,  to  store  the  goods  for  the  vendee, 
give  notice  that  he  has  done  so,  and  recover  the  contract  price;  second,  to 
keep  the  goods  and  recover  the  difference  between  the  contract  price  and  the 
market  price  of  the  goods;  and  third,  to  sdl  the  goods  to  the  best  advan- 
tage and  recover  the  loss  if  the  goods  fail  to  bring  the  contract  price.  Af- 
firmed.    (Pam,  p.  J.) 

Affirmed  on  the  Pacti. 

257a.  Quinn  v.  City  of  Chicago,  Gen.  No.  21501.  Affirmed  on  a  review 
of  the  record.     (Pam,  P.  J.) 

Affirmed  on  the  Pacts. 

258a.  People  v.  Wolf,  Gen.  No.  21819.  Affirmed  on  a  review  of  the 
record.     (Goodwin,  J.) 

Rehearing  Denied  on  the  Pacts. 

259a.  Childs  &  Co,  v.  City  of  Chicago,  Gen.  No.  22381.  Rehearing  de- 
nied on  a  review  of  the  record.    (O'Connor,  J.) 

Opinions  Filed  May  23,  1916. 

Affirmed  on  the  Facts. 

260a.  Peter  Hand  Brewing  Co.  v.  Schmits  &  Schmitz,  (Jen.  No.  22013. 
Affirmed  on  a  review  of  the  record.     (Barnes,  J.) 

Affirmed  on  the  Facts. 

261a-  Peter  Hand  Brewing  Co.  v.  Sch¥hits,  Gtn.  No.  22014.  Affirmed 
on  a  review  of  the  record.     (Barnes,  J.) 

Opinions  Filed  May  29,  1916. 

Municipal  Corporations — Mandamus— Laches. 

262a.  People  ex  rel.  Murphy  v.  City  of  Chicago,  Gen.  No.  21569.  Held: 
It  is  manifestly  unfair  where  there  is  no  disagreement  as  to  the  propriety 
or  legality  of  a  discharge,  that  a  relator  should  lie  still,  and  allow  another 
person  to  occupy  the  position  from  which  he  has  been  removed,  and  draw 
pay  for  his  services  therein,  and  then,  after  a  long  space  of  time  has  elapsed 
that  he  should  be  allowed  to  have  remedy  by  mandamus  to  be  reinstated  in 
office,  and  recover  compensation  for  services  therein,  which  he  has  not  per- 
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fcnmed,  and  which  he  has  for  a  long  time,  without  objection,  permitted  an- 
other person  to  perform  and  be  paid  for.  Reversed  and  remanded  with 
directions.    (Baker^  J.) 

Plesding— Bill  of  Exceptions. 

263a.  Malecki  v.  Heldman,  Gen.  No.  21602.  Held:  If  a  bill  of  excep- 
tions does  not  show  that  the  motion  for  a  new  trial  was  made  and  over- 
ruled and  an  exception  taken,  the  court  will  not  investigate  whether  the  evi- 
dence sustains  the  verdict    (Baker,  J.) 

Dramahope— Power  of  Officer  Authorized  to  Issue  Licenses. 

264a.  People  ex.  rel.  Lynch  v.  Thompson,  mayor.  Gen.  No.  21767. 
Held :  The  officer  authorized  to  issue  dram  shop  licenses  is  entrusted  by  the 
statute  with  discretion  in  the  issuance  of  such  licenses.  Where  there  is  in 
Ae  record  no  evidence  tending  to  show  that  the  officer  failed  to  issue  the 
license  through  fraud  or  an  arbitrary  exercise  of  his  discretion,  the  officer 
is  entrusted  with  the  discretion  to  determine  whether  the  proposed  location 
of  a  saloon  is  in  a  suitable  place,  and  the  court  cannot  interfere  with  the 
exercise  of  such  discretion.    Reversed  and  remanded.     (Baker,  J.) 

Common  Cairiers— Limitation  of  Liability— Fraud  in  Giving  Valuation 
by  Consignor. 

265a.  Pacific  Express  Co,  v,  Spaulding  &  Co,,  Gtn,  No.  21917.  Held: 
Mere  acquiescence  by  a  consignor  in  the  terms  of  limitation  of  liability  in 
the  receipt  cannot  be  held  to  be  such  a  misrepresentation  as  to  value  as  to 
amount  to  fraud  and  deceit    Reversed.    (McSurely,  P.  J.) 

Affirmed  on  the  Facts. 

266a-  Babcock,  Admr.  v.  Farwell,  Extr,,  (kn.  No.  21956.  Affirmed  on  a 
review  of  the  record.    (Holdom,  J.) 

Torts — Persona]  Injuries— Exercise  of  Due  Care— Questions  for  Jury. 

267a.  Wilson,  Admr,  v.  Chicago  City  Ry,  Co.,  Gen.  No.  22035.  Held: 
A  traveler  approaching  a  railroad  crossing  is  required  to  use  such  care  as 
a  person  of  ordinary  prudence  would  exercise-  under  such  circumstances, 
and  this  ordinarily  demands  the  use  of  the  faculties  of  sight  and  hearing  to 
discover  whether  a  train  is  approaching  or  not,  but  it  cannot  be  said  as  a 
matter  of  law  that  the  failure  to  look  or  listen  under  all  circumstances  will 
bar  recovery.  It  is  usually  a  question  of  fact  for  the  jury  to  determine  in 
view  of  all  the  surrounding  circumstances,  what  constitutes  negligence  or 
want  of  due  care.    Affirmed.     (Baker,  J.) 

Torts — Injury    to    Property— Declaration— Averment    of    Due    Car&— 
Fourth  Class  Cases. 

268a.  Fortune  Bros,  Brewing  Co.  v.  Chicago  City.  Ry,  Co.,  (Jen.  No. 
22045.  Held:  (1)  A  declaration  in  an  action  to  recover  for  injuries  re- 
ceived through  negligence,  which  does  not  aver  due  care  on  the  part  of  the 
plaintiff  when  he  was  injured,  and  does  not  contain  any  averment  as  to 
his  conduct  or  the  circumstances  surrounding  him  from  which  due  care,  on 
his  part  may  be  reasonably  inferred,  does  not  state  a  cause  of  action,  and,> 
after  the  period  of  limitation  fixed  by  the  statute  has  elapsed,  cannot  be 
amended  to  state  a  cause  of  action  not  subject  to  the  bar  of  the  statute.  If 
a  declaration  omits  to  allege  any  substantial  fact  which  is  essential  to  a 
right  of  action  and  which  is  not  implied  in  or  inferrable  from  the  finding  of 
those  which  are  alleged,  a  verdict  for  the  plaintiff  does  not  cure  the  detect. 
(2)  A  statement  of  claim  in  tort  in  a  fourth  class  case,  which  is  wholly 
silent  as  to  the  care  of  the  plaintiff  and  gives  no  facts  whatever  touching 
his  conduct  or  position  in  relation  to  the  accident,  does  not  state  a  cause  of 
action.    Affirmed.    (McSurely,  P.  J.) 
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Pleading— Aider  by  Verdict. 

269a.  McConnell  v.  Chicago  Rys,  Co,  and  Hinchliffe^  Gen.  No.  22056. 
Heidi  (1)  Where  both  parties  to  a  suit  submit  instructions  declaring  the 
rules  of  law  applicable  to  the  facts  proven  and  request  the  jury  to  return 
their  verdict  in  accordance  with  those  rules  of  law  as  applied  to  the  facts 
proven,  neither  party  can  be  heard  to  complain  that  sndi  facts  were  not 
within  the  scope  of  the  allegations  of  the  pleadings  under  which  those  facts 
were  permitted  to  be  proven.  (2)  A  defect  which  would  be  fatal  on  de- 
murrer is  cured  by  verdict  where  the  issue  joined  is  such  as  necessarily  re- 
quires proof  of  the  facts  imperfectly  stated,  or  even  wholly  omitted,  and 
without  which  proof,  it  is  not  to  be  presumed  the  judge  would  have  directed 
or  the  jury  have  returned  the  verdict.    Affirmed.     (Baker,  J.) 

Affirmed  on  the  Facts. 

270a.  People  ex,  rel!  Zebert  v.  Libin,  Gen.  No.  22068.  Affirmed  on  a  re- 
view of  the  record.    (Baker,  J.) 

Common  Carriers— Liability  of  Initial  Carrier  for  Negligence  of  Con- 
necting Carriers. 

271a.  Pennington  v.  Grand  Trunk  Western  Ry.  Co.,  Gtn.  No.  22061. 
Held:  Under  the  Carmack  Amendment  to  the  Interstate  Commerce  Act,  the 
remedy  of  a  shipper  for  loss  or  damage  to  property  delivered  to  an  initial 
carrier,  which  issues  its  through  bill  of  lading  to  the  shipper  for  interstate 
transportation  over  several  lines,  and  which  property  is  delayed  whfle  in  the 
hands  of  a  connecting  carrier,  is  against  the  initial  carrier  alone,  and  not 
against  the  connecting  carrier.    Reversed.     (McSurely,  P.  J.) 

DiTorco— Allegation  by  Husband  as  to  Extreme  Cnieky  on  Plut  of  VHfe. 

272a.  Von  Degens  v.  Von  Degens,  (}en.  No.  22074.  Held:  Where  the 
husband  asks  for  a  divorce  from  his  wife  upon  the  ground  of  extreme  and 
repeated  cruelty,  he  must  make  out  a  clear  case;  and  it  is  not  sufficient  for 
him  to  show  slight  acts  of  violence  on  her  part  toward  him,  so  long  as  there 
is  no  reason  to  suppose  that  he  cannot  protect  himself  by  a  proper  exercise 
of  his  marital  powers.    Affirmed.     (McSurely,  P.  J.) 

Landlord  and  Tenant— Pleading— Failure  ol  Abstract  to  Set  Oat  Lease. 

273a.  Williams  v.  Wigley,  Gen.  No.  22097.  Held:  An  abstract  must 
be  full  and  complete  and  in  accordance  with  the  rules  of  the  court  The 
court  will  not  explore  the  record  to  find  errors  to  sustain  the  assignments 
of  error.    Affirmed.    (Baker,  J.) 

Affirmed  on  tfie  Pacts. 

274a.  Nyso  v.  Cech,  (kn.  No.  22100.  Affirmed  on  a  review  of  the  record. 
(Baker,  J.) 

Contracts— Parol  Evidence. 

275a.  Merrick  v.  Rooney,  (kn.  No.  22210.  Held:  The  recital  of  a 
given  consideration  in  a  written  contract  may  be  contradicted  by  parol  evi- 
dence for  all  purposes  except  to  destroy  the  legal  effect  of  the  mstrumcnt 
Affirmed.     (Holdom,  J.) 

Reversed  on  the  Facts. 

276a.  De  Salvo  v.  Anderson,  Gen.  No.  22237.  Reversed  on  a  review  of 
the  record.     (Holdom,  J.) 

Affirmed  on  the  Pacts. 

277a.  Maslo  v,  Matyasik,  CJen.  No.  22279.  Affirmed  on  a  review  of  the 
record.    (McSurely,  P.  J.) 
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Municipal  Corponition»— Taxes. 

278a.  People  ex.  rel,  Webster  v.  City  of  Chicago,  Gen.  No.  22518.  Held: 
(1)  The  primary  duty  of  removing  ashes  rests  upon  the  individual  property 
owner  and  not  upon  the  city.  (2)  A  city  may  levy  and  collect  a  general 
tax  on  real  estate  to  remove  ashes  from  some  premises  and  is  under  no  ob- 
ligation to  remove  them  from  the  rest    Affirmed.     (Holdobc^  J.) 

Reverted  on  tiie  Facts. 

279a.  Lee  v.  Bermingham,  Gen.  No.  21823.  Reversed  and  remanded  on 
a  review  of  the  record.     (Holdom,  J.) 

Procednro— Verdict  Contrary  to  Evidence— Damages— Future  Profits. 

280a.  Bamett  v,  Caldwell  Furniture  Co,,  Gen.  No.  21884.  Held:  (1) 
Where  there  is  an  irreconcilable  conflict  in  testimony,  a  court  of  review 
will  not  reverse  the  judgment  of  the  trial  court,  where  the  evidence  of  the 
successful  party,  when  considered  by  itself,  is  dearly  sufficient  to  sustain 
the  judgment  (2)  Where  it  is  certain  that  a  plaintiff  has  suffered  dam- 
ages through  a  defendant's  breach  of  contract,  altho  plaintiff's  loss  is 
future  pronts  and  cannot  be  ascertained  with  mathematical  accuracy,  he 
must  recover  damages  upon  the  most  reasonable  theory  compatible  with  the 
situation.    Affirmed.    (Holdom,  J.) 

Opinions  Filed  June  1,  1916. 

Affirmed  on  the  Facts. 

281a.  Lange  v.  Stack  and  Cermak,  Bailiff,  Gen.  No.  21583.  Affirmed  on 
a  review  of  the  record.    (Barnes,  J.) 

Contracts— Printed  Forms. 

282a.  American  Terra  Cotta  &  Ceramic  Co.  v.  Bankers^  Surety  Co.. 
Gen.  No.  21294.  Held :  Although  the  written  provision  of  a  contract  should 
prevail  over  one  inconsistent  with  it,  and  which  is  part  of  a  printed  form 
adopted  for  general  use,  yet  only  so  far  as  it  is  apparent  that  the  parties 
intended  to  modify  or  disregard  the  printed  stipulations  will  the  latter  give 
way.    Affirmed.     (McGoorty,  J.) 

Affirmed  on  the  Facts. 

283a.  Whitcomh  v.  Seney,  Gen.  No.  21260.  Affirmed  on  a  review  of  the 
record.     (Barnes,  J.) 

Contracts— Accord  and  Satisfaction^— Protest  Against  Deductions— Ac- 
ceptance of  Balance. 

284a.  Devries  v.  Elaborated  Ready  Roofina  Co.,  Gen.  No.  21555.  Held: 
Even  though  one  protests  against  deductions,  his  acceptance  of  the'  balances 
according  to  die  statements  constitutes  an  accord  and  satisfaction.  Re- 
versed.   (Barnes,  J.) 

Workmens  Compensation  Act. 

28Sa,  Hoffman,  Admn.  v.  Knisely  Bros.,  Gen.  No.  21359.  Held:  An  in- 
jury received  in  leaving  the  premises  upon  which  workman  is  employed  is 
within  the  phrase  "arising  out  of  and  in  the  course  of  employment,"  as  the 
leaving  of  the  premises  where  one  is  employed  is  so  closely  connected  with 
employment  as  to  render  it  a  necessary  incident  thereof.     (Barnes,  J.) 

Affirmed  on  the  Facts. 

286a.  Whitsett  v.  Chicago  Washed  Coal  Co.,  Gen.  No.  21299.  Affirme^ 
on  a  review  of  the  record.     (Gridley,  P.  J.) 

Affirmed  on  the  Facts. 

287a.  Devine,  Admn.  v.  Fish  Furniture  Co.,  Gen.  No.  .20947.  Affirmed 
on  a  review  of  the  record.    (McGoorty,  J.) 
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Reversed  oa  tfie  Pacts. 

288a.  Sachs  v.  Friedman  Bros.  &  Lipsky,  Gen.  No.  21331.  Reversed  on 
a  review  of  the  record.    (McGoorty.) 

Affirmed  on  the  Facts. 

289a.  Wasmuth  v,  Wright,  Gen.  No.  21336.  Affirmed  on  a  review  of 
the  record.     (Barnes,  J.) 

Contracts— E^vidence  of  Custom  to  Vary  Specific  Agreement 

290a.  Bushnell  v.  Brand,  Gen.  No.  21012.  Held:  Where  an  agreement 
is  free  from  ambiguity,  evidence  of  any  custom  that  would  vary  or  modify 
its  express  terms  is  inadmissable.    Reversed  and  remanded.    (McGoorty^  J.) 

Contracts— Set-off— Acceptance  of  Inferior  Goods. 

291a.  Carterville  Mining  Co,  v.  Eldridge  Gen.  No.  21468.  Held:  (1) 
A  set-off  is  a  counter  claim  as  to  which  the  defendant  is  plaintiff,  and  most 
establish  his  right  as  upon  a  distinct  action;  and,  therefore,  if  for  a  breach 
of  contract,  must  show  he  is  not  himself  in  default  as  to  the  agreement  on 
which  he  bases  his  claim.  (2)  Where  a  vendee  has  accepted  goods  de- 
livered under  an  express  contract,  but  not  at  the  time  or  in  the  quantity  re- 
quired by  it,  with  knowledge  of  the  default  of  the  vendor  in  those  respects, 
and  has  himself  failed  without  legal  excuse,  to  pay  for  them  according  to 
it,  he  can  not  maintain  an  action  on  the  contract  for  such  default  of  the 
vendor.    Reversed  and  remanded.    (Barnes,  J.) 

Torts— Personal  Injuries— Presmnption  of  Negligence. 

292a.  Heineke  v.  Chicago  Rys.  Co.,  Gen.  No.  22037.  Held:  A  pre- 
sumption of  negligence  is  said  to  arise  in  a  case  of  the  "sudden  jerk^  of  a 
train  as  being  a  cause  within  the  control  of  the  carrier.  Affirmed.  (HoL- 
DOM,  J.) 

Opinions  Filed  June  6,  1916. 

Affirmed  on  the  Pacts. 

293a.  National  Bank  of  the  Republic  v.  Hitermi  Gen,  No.  22103.  Af- 
firmed on  a  review  of  the  record.    (McSurely,  P.»  J.) 

OnNioNs  Filed  June  19,  1916. 

Affirmed  on  the  Pacts. 

294a.  Walker  v.  Chicago,  Madison  &  Northern  R,  R.  Co.,  Gen.  Na 
20926.    Affirmed  on  a  review  of  the  record.    (O'Connor,  J.) 

Tort»— Personal  Injuries— Verdict  of  Coroners  Jurj  as  Evidence. 

295a.  Novitsky,  Admr.  v.  Knickerbocker  Ice  Co.,  Gen.  No.  21076.  Held: 
The  admissibility  in  evidence  of  the  findings  of  a  coroner's  jury  is  now  too 
well  established  by  the  authorities  to  be  longer  considered  an  open  question 
in  this  state.    Affirmed.    (Pam,  P.  J.) 

Reversed  on  the  Pacts. 

296a.  Peerless  Pattern  Co.  v,  Barthen,  Gen.  No.  21169.  Reversed  and 
remanded  on  a  review  of  the  record.    (Pam,  P.  J.) 

Contracts— Uncertainty  of  Damages— Set-off. 

297a.  Post  &  Lester  Co.  v.  Chicago  Flexible  Shaft  Co.,  Gen.  No.  21221. 
Held:  Where  damages  sought  to  be  set-off  against  claim  of  a  plaintiff,  are 
unliquidated,  it  is  incumbent  upon  the  defendant  to  show  that  such  dam- 
ages grew  out  of  the  transactions  for  which  plaintiff  seeks  to  recover.  Af- 
firmed.    (O'CbNlTOR,  J.) 
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Cofporationa— Asseflsments  on  Estate  of  Deceased  Stockholder. 

298a.  In  re.  Estate  of  Dickason,  Deceased,  Gen.  No.  21231.  *Held: 
When  a  corporation  no  longer  transacting  business  sues  the  estate  of  a  de- 
ceased stockholder  for  his  proportion  of  the  losses  incurred  by  the  stock- 
holders as  a  body,  it  is  necessary  to  have  the  amount  of  losses  ascertained 
and  determined;  it  is  also  necessary  to  show  the  amount  due  and  unpaid,  if 
any,  from  each  stockholder;  likewise  it  should  appear  what  disposition,  if 
any,  has  been  made  of  the  assets  of  the  company.    Affirmed.     (O'Connor, 

Fiduciary  Relatione— Burden  of  Proof. 

299a.  Hobbs  v.  Monarch  Refrigerating  Co.,  Gen.  No.  21271.  Held: 
Transactions  between  a  party  and  one  bearing  a  fiduciary  relation  to  him 
are  upon  his  motion  prima  facie  voidable  upon  grounds  of  public  policy,  and 
the  burden  of  proof,  the  fiduciary  relation  being  established,  is  upon  the  one 
receiving  the  benefit  to  show  an  absence  of  undue  influence,  by  establishing 
the  fact  that  the  party  acted  upon  competent  and  independent  advice  of  an- 
other, or  such  other  facts  as  will  satisfy  the  court  that  the  dealing  was  at 
arm's  length  or  he  must  show  that  the  transaction  was  had  in  the  most 
perfect  good  faith  on  his  part  and  was  equitable  and  just  between  the  par- 
tics.    Affirmed.    (O'Connor,  J.) 

Reversed  on  the  Facts. 

300a.  Polish  National  Alliance  v.  Paurvwicx,  (}en.  No.  21288.  Reversed 
and  remanded  with  directions  on  a  review  of  the  record.     (Goodwin,  J.) 

Evidence — Party  Discrediting  Testimony  of  Own  Witness. 

301a.  Kitz  V.  Scudder  Syrup  Co.,  Gen.  No.  21307.  Held:  While  a 
party  may  not  discredit  his  own  witness  by  general  evidence,  he  is  not  pre- 
cluded from  putting  in  evidence  contrary  to  die  testimony  of  one  of  his  own 
witnesses  even  though  the  incidental  effect  of  such  testimony  is  to  impeach 
or  discredit  a  witness  already  examined  in  his  behalf.  Reversed  and  re- 
manded.    ((jOODWIN,  J.) 

Affirmed  on  the  Facts. 

302a.  A  Magnus  Sons  Co.  v.  Atlantic  Brewing  Co.,  Gen.  No.  21309. 
Affirmed  on  a  review  of  the  record.    (Pam,  P.  J.) 

Pleading— Motion  to  Strike  Plea  of  Set-off  from  File»— Plea  of  Set-off 
for  Unliquidated  Damages  Not  Arising  from  Contract  Sued  On. 

303a.  Falkenan  v.  Smedley,  Gea.  No.  21313.  Held:  (1)  Where  a  mo- 
tion to  strike  defendant's  statement  of  set-off  from  the  files,  and  the  order 
of  court  entered  thereon,  are  not  contained  in  the  bill  of  exceptions,  the 
point  is  not  presented  for  review.  (2)  Where  a  defendant's  claim  for 
set-off  does  not  arise  out  of  the  contract  sued  on  bv  plaintiff,  and  where  it 
is  not  for  liquidated  damages,  it  cannot  be  urged  by  way.  of  set-off.  Af- 
firmed.   (O'Connor,  J.) 

Affirmed  on  the  Facts. 

304a,  Weinberger  v.  Marshall  Field  &  Co.,  Gtn.  No.  21320.  Affirmed 
on  a  review  of  the  record.    (Goodwin,  J.) 

Affirmed  on  the  Facts. 

305a.  Parker  v.  Chicago  Railways  Co.,  (^.  No.  21380.  Affirmed  on  a 
review  of  the  record.    (O'Connor,  J.; 

Procedure— Appeal  on  an  Interlocutory  Order. 

306a.  Eastman  v.  Dole,  Gen.  No.  22050.  Held:  (1)  There  must  be  a 
final  order  or  decree  in  a  chancery  suit,  or  a  final  judgment  in  an  action  at 
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law,  to  justify  an  appeal  or  writ  of  error.  (2)  A  final  judgment  is  one  tiiat 
finally  disposes  of  the  rights  of  the  parties,  either  upon  tiie  entire  contro- 
versy or  upon  some  definite  and  separate  branch  thereof.  Appeal  dismissed. 
(Pam,  p.  J.) 

Evidence — ^Preponderance  of  Evidence. 

307a.  Grimm,  Extr,  v,  Clark  Delivery  Car  Co.,  Gen.  Na  22134.  Held: 
A  preponderance  is  not  established  by  the  testimony  of  one  witness,  dir»ddy 
contradicted  by  two  at  least  equally  creditable  witnesses,  one  of  whom  was 
called  by  the  plaintiff  itself.'  Reversed.    (McSuhely,  P.  J.) 

Affirmed  on  tiie  Facts. 

308a.  McClun  v,  Fumya,  Gen.  No.  22137.  Affirmed  on  a  review  of  the 
record.    (McSubely,  P.  J.) 

Affirmed  on  the  Facts. 

309a.  Michalsky  and  Michalsky  v.  Pisano  and  Torrio,  Gen.  No.  22140. 
Affirmed  on  a  review  of  the  recora.     (Baker,  J.) 

Affirmedv  on  the  Facts. 

310a.  Trinity  Methodist  Episcopal  Church  of  Chicago  v,  Marie  Meth^ 
odist  Episcopal  Church  of  Chicago  and  Wheat  on.  Gen.  No.  22159.  Affirmed 
on  a  review  of  the  record.    (Holdom,  J.) 

Affirmed  on  the  Facts. 

311a.  Carpenter  v.  City  of  Chicago  and  Board  of  Commissioners  of  Po- 
lice Pension  Fund  of  Chicago,  Gen.  No.  22170.  Affirmed  on  a  review  of  the 
record.    (McSukely,  P.  J.) 

Affirmed  on  the  Facts. 

312a.  Lauderdale  v.  Downs,  Gen.  No.  22171.  Affirmed  on  a  review  of 
the  record.     (McSubely,  P.  J.) 

Contracts— Brokers  Commission. 

313a.  Ash  v.  Oppman,  Gen.  No.  22177.  Held:  Where  a  specific  a^^ee- 
ment  is  entered  into  between  a  vendor  and  a  broker,  wherebjr  the  amount 
and  payment  of  commissions  is  made  dependent  upon  a  condition  precedent, 
the  broker  has  no  cause  of  action  and  is  not  entitled  to  such  commissions 
until  the  happening  of  the  event  stipulated  in  the  agreement  covering  such 
payment.    Reversed.     (Baker,  J.) 

Jadgments^-Stattttory  Exemptions. 

314a.  Johnson  v.  Delias  and  Cermak,  Bailiff,  (^en.  No.  22178.  Held: 
An  unsworn  schedule  of  property  is  not  a  compliance  with  the  statute  and 
is  insufficient  to  exempt  property  from  levy  in  execution  of  a  judgment  Re- 
versed.    (HOLDOM,  J.) 

Affirmed  on  the  Facts. 

315a.  Smith  v.  The  Lord  &  Bushnell  Co,,  Gen,  No.  22185.  Affirmed  on 
a  review  of  the  record.    (Holdom,  J.) 

Affirmed  on  the  Facts. 

316a.  City  of  Chicago  v,  Zitny,  Gen.  No.  22188.  Affirmed  on  a  review 
of  the  record.    (Holdom,  J.) 

Reversed  on  the  Facts. 

317a.  Zurek  v.  Ferfecki,  Gen.  No.  22191.  Reversed  without  rcmandmg 
on  a  review  of  tiic  record.    (Holdom,  J.) 
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(The  letters  after  numbers  refer  to  the  districts:  a.  First  District;  b.  Second 
District;  c.  Third  District;  d.  Fourth  District) 


Adultery,  342a. 
Appeal,  338a,  364a. 
Award.  339a. 

Bastardy,  4a2a. 

Building  and  Loan  Associations,  340a. 


Implied  Warranty,  322a. 

Judgement  Notes,  326a. 

Landlord  and  Tenant,  321a,  365a.  366a. 

Larceny,  401a. 


Neg^otiable  Instnunents,  329a,  347a,  37Qa. 
Offer  and  Acceptance,  327a,  359a,  379a. 


Carriers,  349a. 

Chattel  Mortgages,  385a. 

Constructive  Eviction,  366a. 

^Ii^J[^^^Ja^^^^^l^^^  HUiL  ^^'^^      Pleading.  326a,  347a,  373a,  375a,  386a. 
359a,  368a,  377a.  3^  382a,  389a.  p„,^,;   ^^^^   ^,i,    ^^    ,^    ^ 

Corporations,  351a. 

Crimes,  325a,  341a. 


Criminal  Libel,  400a. 

Divorce,  406a,  407a. 

Equity  Jurisdiction,  362a. 
Evidence,  322a,  329a. 

Inn-Keepers.  392a. 
Insurance,  345a,  376a. 


Practice,   323a,  331a,   338a,  360a,  378a, 
384a,  390a. 


Sales.  332a. 

Specific  Performance,  412a. 

Sutute  of  Frauds.  412a. 

Vexatious  Litigation,  362a. 

Warrant  of  Attorney,  363a. 
Workmen's    Compensation    Act.    340a, 
353a,  396a. 
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IN  THE  FIRST  DISTRICT 

Opinions  Digested  by  Student  Editors,  TurnbuII,  Breyer,  Carson, 
Marshall,  Price,  Segal,  Coon,  Golding  and  Sherwood. 

Contract»— Specific  Terma^— Evidence  aa  to  Underatandins  Otfier  Than 
That  Expreased  in  Tenna. 

318a.  Hansen  v.  Best  Brewing  Co.,  Gen.  No.  22209.  Held\  Where 
there  is  no  fraud  or  mistake  in  the  preparation  of  an  instrument,  and  it  ap- 
pears that  the  parties  signing  understood  its  language  and  purpose,  its  cov- 
enants will  be  enforced.  Evidence  that  there  was  anoUier  understanding  is 
not  in  itself  convincing.  Reversed  and  remanded  with  directions.  (S(c- 
SUMLY,  P.  J.) 

Affirmed  on  tiie  Facta. 

319a.  Dewald  v.  Becker,  Gen.  No.  22211.  Affirmed  on  a  review  of  the 
record.     (BAKEa,  J.) 

Landlord  and  Tenant— Automatic  Renewal  Clanae    Conaideratjon, 

320a.  Morris  v.  Taylor,  Gen.  No.  22222.  Held:  (1)  A  provision  aa 
to  the  renewal  of  a  tenancy  in  case  lesee  fails  to  give  notice  of  his  intention 
to  vacate  is  not  a  mere  covenant  which  may  be  specifically  enforced  in  chan- 
cery or  on  which  an  action  at  law  may  be  maintained  for  the  breach  of  the 
covenant,  but  is  the  present  demise  in  case  the  lessee  does  not  give  written 
notice  of  his  intention  to  vacate  the  premises  within  the  time  fixed  by  the 
lease.  (2)  The  contract  embodied  in  a  lease  is  an  entire  one,  and  the  same 
consideration  which  supports  the  other  provisions  of  the  lease  will  support 
the  provision  that  the  failure  of  the  lessee  to  gjve  the  notice  provided  for  in 
the  lease,  shall  operate  as  a  renewal  of  the  tenancy  for  the  further  period 
of  one  year,  at  the  option  of  the  lessor.    Affirmed.    (Holdom,  J.) 

Contracts— Accord  and  Satiafaction— Neceaaary  Elementa. 

321a.  Obermeyer  v.  Wisconsin  Dairy  Farms  Co,,  Gen.  No.  22252.  Held: 
To  constitute  an  accord  and  satisfaction  there  must  be  an  honest  dispute  be- 
tween the  parties,  a  tender  with  the  explicit  understanding  of  both  parties 
that  it  was  in  full  payment  of  all  demands,  and  an  acceptance  by  the  cred- 
itor with  the  tmderstanding  that  the  tender  is  accepted  in  full  payment  Re- 
versed and  remanded.     (McSukely,  P.  J.) 

Evidence— Improbable  Statementa  by  Intereated  Partiea. 

322a.  Rose  v.  Chicago  City  Ry,  Co.,  Gen.  No.  21364.  Held:  The  testi- 
mony of  an  interested  witness  as  to  facts  inherently  improbable,  need  not 
be  accepted  by  a  court  or  jury,  although  such  testimony  is  not  contradicted 
by  any  other  direct  testimony  in  the  case,  and  although  the  witness  is  not 
otherwise  impeached.    Reversed  and  remanded.    (Pam,  P.  J.) 

Practice— Failure  to  File  Appeal  Bond  Within  Specified  Time. 

323a.  Booth  v.  Harting,  Gen.  No.  22413.  Held:  Where  the  time  al- 
lowed for  the  filing  of  the  bond  has  expired  without  any  extension  of  the 
time  during  the  term,  or  within  the  time  originallY  allowed,  the  cotut  loses 
jurisdiction  to  extend  the  time.    Appeal  dismissed.     (Goodwin,  J.) 

Affirmed  on  the  Pacta. 

324a.  Flynn,  City  Treas.  v.  Niblack,  Recvr.,  Gen.  No.  22506.  Affirmed 
on  a  review  of  the  record.    (Goodwin,  J.) 

Opinions  Filed  June  26,  1916. 
Crimea— Obtaining  Mon^  by  Palae  Ptetensea— Omisaion  in  tlie  In- 
formation. 

32Sa.  People  v.  Rosenberg,  (kn.  No.  22169.  Held:  The  omission  of 
the  statuatory  word  "designedly"  in  an  information  charging  a  defendant 
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with  obtaining  money  by  false  pretenses  is  not  fatal  where  the  information 
avers  with  particularity  representations  of  things  done,  with  a  negative  aver- 
ment as  to  their  performance;  the  existence  of  such  facts  would  be  impos- 
sible without  knowledge  and  design  on  the  part  of  the  defendant,  therefore 
knowledge  and  design  will  be  implied.    Affirmed.     (McSurely.  P.  J.) 

Judgment  Note»— Pleading— -Leave  ''To  Plead  to  Plaintiff's  Declaration'* 

—Is  Demnrrer  a  ''Plea"  in  Such  Cases? 

a26a.  Feldman  v,  Polishuck,  Gen.  No.  22216.  Heidi  The  motion  for 
leave  to  plead  to  a  declaration,  where  a  judgment  has  already  been  entered 
by  confession,  is  addressed  to  the  equitable  jurisdiction  of  the  court  This 
would  imply  that  there  should  be  brought  to  the  attention  of  the  court  facts 
or  matters  constituting  a  meritorious  defense,  that  is,  facts  which  if  proven 
would  induce  the  court  to  be  of  the  opinion  that  it  would  work  an  injustice 
to  permit  the  judgment  to  stand.  When,  therefore,  the  court,  in  the  exercise 
of  its  equitable  discretion,  has  entered  an  order  giving  leave  to  defendant 
"to  plead  to  the  declaration,"  the  use  of  the  word  "plead"  must  be  confined 
to  the  original  and  technical  sense  in  which  the  word  is  used,  and  does  not 
include  demurrer.    Affirmed.    (McSurely,  P.  J.) 

Contracts — Offer  and  Acceiitance— Conditional  Acceptance. 

327a.  U.  S,  Lithograph  Co.  v,  American  Ironing  Machine  Co.,  Gen.  No. 
22243.  Held:  Where  one  offers  to  do  a  definite  thing  and  another  accepts 
it  conditionally  or  introduces  a  new,  his  answer  is  either  a  mere  expression 
of  willingness  to  negotiate  further,  or  it  is  a  counter  proposal,  but  in  neither 
case  is  there  a  contract  The  acceptance  must  be  in  the  identical  terms  con- 
tained in  the  offer.      Reversed  and  judgment  here.     (McSurely,  P.  J.) 

Reversed  on  the  Facts  and  Judgment  Here. 

328a.  Strieker  v.  Umbdenstock,  Gen.  No.  22294.  Judgment  reversed 
and  judgment  here  on  a  review  of  the  record.     (McSukely,  P.  J.) 

Negotiable  Instruments— Checks  Pasrable  in  Foreign  Currency— Meas- 
ure of  Damages— Parol  Evidence. 

329a.  Warnock  v.  Fleming,  Gen.  No.  22296.  Heidi  (1)  When  suit 
is  brought  upon  a  check  or  other  obligation  payable  in  a  foreign  or  depre- 
ciated currency,  the  measure  of  damages  is  the  value  of  such  foreign  or 
depreciated  currency  at  the  time  such  dieck  or  other  obligation  should  have 
been  paid,  with  interest  to  the  time  of  judgment  (2)  Where  a  check  does 
not  purport  to  express  the  entire  contract  between  the  parties^  parol  evidence 
is  admissible  to  show  Uie  character  of  the  transaction  and  mtention  of  the 
parties.    Affirmed.    McSukely,  P.  J.) 

Affirmed  on  the  Facts. 

330a.  Helm  v.  Ill  Commercial  Men's  Assn.,  Gen.  No.  21038.  Affirmed 
on  a  review  of  the  record.    (McGoobty,  J.) 

Opinions  Filed  July  20,  1916. 
Practice— Pending  Writ  of  Error— Sabstitntion  of  Parties. 

331a.  Old  Rose  Distilling  Co.  v.  ParkhUl,  Gen.  No.  21257.  Held:  (1) 
The  pendancy  of  a  writ  of  error  cannot  be  invoked  to  abate  another  similar 
action,  unless  the  former  operates  as  a  supersedeas.  (2)  A  substitution  of 
parties  defendant  does  not  in  itself  constitute  a  new  cause  of  action.  (Mc- 
Donald, J.) 

Sales — Implied  Warranty— Acceptance. 

332a.  RosS'Attley  Lumber  Co.  v  Columbia  Hardwood  &  Lumber  Co., 
Gen.  No.  21312.  Held:  So  long  as  a  buyer  can,  without  self-contradiction, 
declare  that  the  goods  are  not  to  be  taken  in  fulfillment  of  the  contract,  he 
has  not  accepted  them.    Reversed  and  remanded.    (McGoorty,  J.) 
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Reirenied  on  the  Facts. 

333a.  Densby  v.  Umbricht,  Gen.  No.  21317.  Reversed  and  remanded  on 
a  review  of  the  record.    (McGookty,  J.) 

Reversed  on  tiie  Pacts. 

334a.  Brand  v,  Rueter,  Gen.  No.  21322.  Reversed  and  remanded  on  a 
review  of  the  record.    (Baknes,  P.  J.) 

A£Brmed  on  the  Pacts. 

335a.  Fisher  v.  Dunn,  Gen.  No.  21337.  Affirmed  on  a  review  of  the 
record.    (McGoorty,  J.) 

Reversed  on  tiie  Facts. 

336a.  Bower  v.  Pike,  Gen.  No.  21372.  Reversed  and  remanded  with 
directions  on  a  review  of  the  record.     (McDonald,  J.) 

Affirmed  on  the  Pacts. 

337a.  Ingraham  v.  Mariner,  Gen.  No.  21389.  Affirmed  on  a  review  of 
the  record.    (McDonald,  J.) 

Practice— Appeal— Modon  Pending. 

338a.  McCoy  v.  Acme  Automatic  Printing  Co,,  Geo.  No.  21392.  Held: 
Where,  at  the  time  an  appeal  is  taken,  there  is  pending  before  the  trial  court 
a  motion  to  vacate  the  judgment  from  whidi  the  appeal  is  prosecuted,  that 
judgment  is  not  final,  and  such  appeal  is  prematurely  taken.  Appeal  dis- 
missed.    (McDonald,  J.) 

Workmen's  Compensation  Act — ^Award-^Constmction  of  Statute. 

339a.  Ryan  v.  Chicago  Foundry  Co,,  (kn.  No.  21398.  Held:  Words 
purporting  to  give  a  joint  authority  to  three  or  more  public  officers  or  other 
persons  shall  be  construed  as  givmg  such  authority  to  a  majority  of  such 
officers  or  persons.  An  award  signed  by  two  of  three  arbitrators,  under  the 
Workmen's  Compensation  Act,  is  therefore  good.     (Barnes,  P.  J.) 

Building  and  Loan  Associations— Insolvency— Right  to  Charge  Membefs 
With  Premiums  in  Sett^g  A£Fairs. 

340a.  Couch  v.  Lake  Shore  Building  Association,  (}en.  No.  21401.  Held: 
A  borrowing  stodcholder  of  a  building  and  loan  association  is  chargeable 
with  the  earned  premium,  from  the  date  of  the  loan  to  the  date  of  insolvency. 
Affirmed.    (McDonald,  J.) 

Crimes— ^ea  of  ''GuUty,"  on  Suggestion  of  Court 

341a.  People  v.  Click,  Gen.  No.  21598.  Held:  The  plea  of  guilty  shall 
not  be  entered  until  the  court  shall  have  fully  explained  to  the  accused  the 
consequences  of  his  plea.    Reversed  and  remanded.    (Barnes,  P.  J.) 

Adultery    Status  of  Woman— Proof. 

342a.  People  v.  Green,  Qea,  No.  22092.  Held:  (1)  In  cases  of  adultery, 
where  it  is  shown  that  the  defendant  was  married  and  undivorced  at  the 
time  the  acts  took  place,  it  is  unnecessary  to  prove  the  status  of  the  female 
party  to  the  adulterous  acts.  (2)  By  the  statute  it  is  provided  that  the 
offense  of  adultery  shall  be  sufficiently  proved  by  circumstances  which  raise 
the  presumption  of  cohabitation  and  unlawful  intimacy— and  does  not  re- 
quire proof  by  direct  evidence  of  any  single  act  of  adultery.  Affirmed. 
(McDonald,  J.) 

Affirmed  on  the  Pacts. 

343a.  People  v.  Rice,  Gen.  No.  22135.  Affirmed  on  a  review  of  the 
record.    (Mc(5oorty,  J.) 

(W) 


Digitized  by 


Google 


APPELLATE  COURT  DIGEST 

Revened  on  the  Facts. 

344a.  People  v.  Ness,  Gen.  No.  22259.  Reversed  and  remanded  on  a 
review  of  the  record.     (McGoorty,  J.) 

Opinions  Filed  October  10,  1916. 

Insurance— Reversed  on  tiie  Pacta. 

34Sa.  Krum  v.  Union  Casualty  Ins.  Co,,  Gen.  No.  21231.  Reversed  on 
a  review  of  the  record     (Barnes,  P.  J.) 

Reversed  on  the  Pacts. 

346a.  Kaufman  v.  Chicago,  Indianapolis  &  Louisville  Ry.  Co,  Gen  No. 
21266.    Reversed  and  remanded  on  a  review  of  record.    (Mcuoorty,  J.) 

Negotiable  Instnunents— Section  52  of  Practice  Act  Construed  When 
Authori^  to  Make  an  Assignment  Cannot  be  Questioned— Pleading 
Effect  of  Averment  of  Indorsement  by  Payee. 

347a.  WiUon  v,  Menagh,  Gen.  No.  21276.  Held:  (1)  The  affidavit 
required  by  section  52  of  the  practice  act,  denying  tht  execution  or  assign- 
ment of  an  instrument  in  writing  sued  upon,  cannot  be  made  by  an  agent 
but  must  be  made  by  the  party  to  the  suit  making  such  denial.  (2)  when 
the  assignment  has  not  been  put  in  issue  by  the  verification  required  bv 
statute,  the  authority  to  make  such  assignment  cannot  be  questioned.  (3) 
When  the  pleading  avers  the  indorsement  to  be  that  of  the  payee,  then  it 
can  only  be  questioned  by  defendant's  own  affidavit,  which  may  be  on  in- 
formation or  belief,  and  when  not  so  questioned,  it  must  be  held  to  have 
been  the  payee's  assignment.    Affirmed.    (Barnes,  P.  J.) 

Affirmed  on  tiie  Pacts. 

348a.  Divine  v.  Union  Elevated  R,  R.  Co.,  Gen.  No.  21342.  Affirmed 
on  review  of  the  record.    (McGoorty,  J.) 

Carriers— -Effect  of  Annomicement  of  Station — Negligence— When  Pre- 
sumed. 

349a.  Wood  V.  Illinois  Central  Ry,  Co.,  Gen.  No.  21349.  Held:  (1) 
The  mere  announcement  of  a  station  is  not  an  invitation  to  alight  either 
from  the  train  while  it  is  in  motion  or  into  darkness  several  hundred  feet 
away  from  the  station,  or  at  the  point  where  the  trains  usually  stop.  (2) 
Passengers  must  take  the  responsibility  of  informing  themselves  concerning 
the  everyday  incidents  of  railway  travel.  (3)  Negligence  cannot  be  pre- 
sumed where  nothing  is  done  out  of  the  usual  course  of  business,  unless 
the  course  itself  is  improper.  There  must  be  some  special  circumstances 
calling  for  more  particular  care  or  caution,  in  order  to  create  liability.  Re- 
versed on  facts.    (Barnes,  P.  J.) 

Reversed  on  Facts. 

350a.  Cohn  v.  Carlowits  and  Co.,  Gen.  No.  21367.  Reversed  on  a  re- 
view of  the  record    (Barnes,  P.  J.) 

Corporations— Liability  of  Officers  and  Agents  for  Debts  of  Corporation. 

351a.  Ryerson  &  Son  v.  Jacobs,  (Jen.  No.  21382.  Held:  In  a  corpora- 
tion de  pire,  its  officers  and  agents  transacting  business  in  its  name,  are  not 
liable  as  co-partners.    Affirmed.     (Barnes,  P.  J.) 

Reversed  on  the  Facts. 

352a.  Mark  v.  Mitchell,  (jen.  No.  21421.  Reversed  and  remanded  on  a 
review  of  the  record     (McKJoorty,  J.) 

Workmen's  Compensation  Act— 'Enterprise." 

353a.  North  v.  Board  of  Trustees  of  the  University  of  Illinois,  Gen. 
No.  21432.  Held:  Methods  of  instruction  in  an  educational  institution  in- 
volving the  use  of  materials  designated  in  the  Act  cannot  be  deemed  as  em- 
braced within  the  term  "enterprise"  in  subdivision  6  and  7,  paragraph  (b), 
section  3  of  the  Workmen's  Compensation  Act  of  1913.    Reversed.    (Barnes, 

P.  J.) 
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Affirmed  on  the  Facta. 

354a.  Hockaday  &  Co,  v.  C,  M,  &  St  P.  Ry.  Co.,  Gen.  No.  21440.  Af- 
firmed  on  a  review  of  the  record.     (Barnes,  P.  J.) 

Contract—Reveraed  on  Pacta. 

355a.  Brennan  v.  Ideal  Heating  Co.,  Gen.  No.  21443.  Reversed  on  a 
review  of  the  record.     (McDonald,  J.) 

Reveraed  on  the  Pacta. 

356a.  Levy  v.  Swift  &  Co.  (jen.  No.  2146Z  Reversed  on  a  review  of 
the  record.     (Barnes,  P.  J.) 

Contracta  of  Indemnity— Rulea  of  Conatruction. 

357a.  Smith  v.  Ettelson,  Gen.  No.  21464.  Held:  (1)  A  contract  of  in- 
demnity should  be  strictly  construed.  Where  an  instrument  is  complete  and 
unambiguous  on  its  face,  extraneous  evidence  is  inadmissable  to  vary  or 
augment  its  terms.  (2)  Where  parties  have  executed  several  instruments 
contemporaneously,  relating  to  the  same  subject  matter,  all  of  the  instru- 
ments should  be  construed  together  in  determining  the  real  intention  of  the 
parties.    Affirmed.     (McDonald,  J.) 

Affirmed  on  tiie  Pacta. 

358a.  Freeman  v.  Gould,  (xen.  No.  21489.  Affirmed  on  a  review  of  the 
record.     (Barnes,  P.  J.) 

Contracta — Offer  and  Acceptance. 

359a.  Gullick  v.  Peter  Schoenhofen  Breuoing  Co.,  (kn  Now  21506.  Held: 
An  offer  may  be  revoked  or  withdrawn  at  any  time  before  it  is  accepted  and 
acceptance  communicated  to  the  other  party,  for,  until  then,  there  is  neither 
agreement  nor  consideration.    Reversed  with  finding  of  fact  (McDonald,  J.) 

Practice— Petition  for  Change  of  Venae. 

360a.  City  of  Chicago  v.  Walker,  Gen.  No.  21509.  Held:  A  petition 
for  a  change  of  venue  cannot  become  a  part  of  the  record  unless  preserved 
by  certificate  of  evidence  or  bill  of  exceptions.    Affirmed.     (Mc(j00rty,  J.) 

Reveraed  with  Pinding  of  Pact. 

361a.  Marks  v.  John  Hancock  Mutual  Fire  Insurance  Co..  (Jen.  No. 
21519.  Reversed  with  finding  of  fact,  on  review  of  the  record  (Barnes, 
P.  J.) 

Equity  Jurisdiction— Vezatioua  Litigation. 

362a.  Catherwood  v.  Hokanson,  Gen.  No.  22522.  Held:  (1)  A  court 
of  equity  will  not  restrain  the  prosecution  of  a  suit  in  a  foreign  jurisdiction 
unless  a  clear  equity  is  presented  requiring  the  interposition  of  the  court  to 
prevent  a  manifest  wrong  and  injustice.  (2^  When  complete  relief  can  be 
had  where  litigation  is  pending,  the  institution  of  foreign  proceedings  will 
be  regarded  as  a  vexatious  harassing  of  the  opposite  party.  Reversed. 
(Barnes,  P.  J.) 

Warrant  of  Attorney — Uncertainty  aa  to  Partiea^^Cured  by  Judgment. 

363a.  New  City  Produce  Co.  v.  Wall,  Gen.  No.  21545.  Held:  In  the 
absence  of  a  bill  of  exceptions,  an  apparent  uncertainty  as  to  parties  must 
be  held  to  have  been  cured  by  the  judgment.    (McDonald,  J.) 

Appeal  and  Error— Weight  of  the  Evidence. 

364a.  Kniat  v.  Tiedge,  Gen,  No.  21557.  Held:  Where  the  record  pre- 
sents merely  a  question  of  the  credibility  of  witness  and  the  story  accepted 
is  not  improbable,  an  appellate  court  will  not  usually  disturb  the  trial 
court's  findings.    Affirmed.     (Barnes,  P.  J.) 
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Landkwd  and  Tenant— Tenanfi  Duty  to  Repair. 

365a.  Burlingham  v,  Gordon,  Gen.  No.  21562.  Held:  (1)  In  the 
absence  of  a  covenant  by  the  lessor  to  repair,  it  is  incumbent  upon  the  lessee 
to  keep  the  leased  premises  in  repair  during  the  term  of  the  lease.  (2) 
Where  a  lease  is  for  a  parcel  only  of  the  entire  premises,  the  responsibility 
for  the  remainder  is  upon  the  landlord.    Afiirmed.    (McDonald,  J.) 

Landlord  and  Tenant— Daty  to  Improve— Constructive  Eviction. 

J66a.  Hansen  v.  Stein,  Gen.  No.  21570.  Held:  (1)  A  landlord  is 
not  liable  to  his  tenant  for  the  value  of  improvements  voluntarilv  made  bv 
the  latter,  in  the  absence  of  an  agreement  creating  such  liability ;  tne  tenanrs 
right  extending  no  further  than  to  remove  them  before  the  expiration  of 
his  term.  (2)  When  improvements  are  made  with  the  assent  of  the  land- 
lord and  for  his  benefit,  the  law  will  imply  an  obligation  to  pay  for  them; 
but  merely  standing  by  without  objecting  will  not  suffice;  there  must  be 
some  act  and  encouragement  from  the  landlord  to  entitle  the  tenant  to 
charge  the  landlord.  (3)  Constructive  eviction  cannot  exist  without  a  sur- 
render of  possession  by  the  tenant.    Reversed.     (McGookty,  J.) 

Reveraed  with  Finding  of  Fact. 

367a.  BUlman  v.  Epstein,  Gen  No.  21576.  Reversed  with  finding  of 
fact  on  a  review  of  the  record.     (Barnes,  P.  J.) 

Contracta— Measure  of  Damages  for  Incorrect  Transmission  of  Mes- 
sage—Burden of  Proof. 

368a.  Fox  v.  Western  Union  Telegraph  Co.,  Gen.  No.  21579.  Held: 
(1)  From  the  mere  fact  that  there  is  an  error  in  the  transmission  of  a 
plaintiffs  message  it  does  not  necessarily  follow  that  the  difference  between 
the  price  quoted  suid  the  price  transmitted  is  the  measure  of  plaintiffs 
damage.  (2)  The  burden  of  proving  damages  resulting  from  failure  to  cor- 
rectly transmit  a  message  is  on  plaintiff.  (3)  In  the  absence  of  proof  of 
other  damage  resulting  from  failure  to  correctly  transmit  a  message,  plain- 
tiff is  entitled  to  recover  the  amount  which  he  paid  defendant  for  sending 
the  message,  with  interest.    Reversed.     (McDonald,  J.) 

Reversed  on  the  Facts. 

369a.  Complete  Artificial  Stone  Co.  v.  Dyniewics,  Gen.  No.  21582.  Re- 
versed and  remanded  on  a  review  of  the  record     (McGoorty,  J.) 

Negotiable  Instmments— Failure  of  Consideration— Burden  of  Proof. 

370a.  Wilson  v.  Wilson,  Gen.  No.  21586.  Held:  Failure  of  considera- 
tion being  an  affirmative  defense,  the  burden  of  proving  it  is  on  the  de- 
fendant.   Affirmed.     (McDonald,  J.) 

Affirmed  on  the  Facts. 

371a.  First  National  Bank  v,  Chicago  Sanitary  Ray  Co,,  Gen.  No.  21601. 
Affirmed  on  a  review  of  the  record.    (McGoorty,  J.) 

Reversed  with  Finding  of  Fact. 

372a.  Fruchs  v,  Keams,  Gen.  No.  21609.  Reversed  with  finding  of  fact 
on  a  review  of  the  record.     (Barnes,  P.  J.) 

Pleading— Setting  Forth  Cause  of  Action— Municipal  Court  Act. 

373a.  Kmmiercsyk  v.  Schlits  Brewing  Co.,  (5en.  No.  21619.  Held: 
Under  the  Municipal  Court  Act,  the  statement  of  claim  in  a  tort  action  need 
present  only  such  information  as  will  reasonably  inform  defendant  of  the 
nature  of  tiie  case  he  must  defend  and  need  not  set  forth  the  specific  act  of 
negligence  committed  by  the  defendant  or  that  the  plaintiff  was  in  the  ex- 
ercise of  due  care  at  that  time.    Affirmed.    (McDonald,  J.) 
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Affirmed  on  the  Pacts. 

374a.  White  City  Electric  Co.  v.  Fleckles,  Gen.  Na  21630.  Affirmed 
on  a  review  of  the  record.     (Baknes,  P.  J.) 

Pleading— Joining  of  Co-Partnert. 

375a.    John  O'Donnell  v.   W,  /.  Tumer  Co.,  Gen.  No.  21644.    Held: 
In  a  suit  on  a  partnership  contract,  all  the  ostensible  members  of  the 

co-partnership  must  be  joined,  and  a  judgment  against  one  only,  is  invalid. 

Reversed  and  rewarded.    (McDonald,  J.) 

Inanrance— Deatii  Caused  by  Eztemal  Cause. 

376a.  McCormick  v.  National  Live  Stock  Insurance  Co,,  Gen.  No.  21659. 
Held:  Death  caused  by  stumbling  and  falling  while  running  must  be  deemed 
accidental  and  such  a  death  implies  an  external  and  violent  agency  as  its 
cause.    Affirmed.     (Barnes,  P.  J.) 

Contract— Remedies  for  Breach. 

377a.  Chicago  Washed  Coal  Co.  v,  Whitsett  Coal  and  Mining  Co.,  Geo, 
No.  21663.  Held:  Where  one  party  commits  a  breach  of  contract,  the 
innocent  party  thereto  may  treat  the  contract  as  rescinded  and  recover  upon 
a  quantum  merent  so  far  as  he  .has  performed ;  or  he  may  keep  the  contract 
alive  for  the  benefit  of  both  parties,  being  ready  and  able  to  perform,  and 
at  the  end  of  the  time  specified  in  the  contract  for  performance,  sue  and 
recover  upon  the  contract;  or  he  may  treat  the  repudiation  as  putting  an 
end  to  the  contract  for  all  purposes  of  performance  and  sue  for  the  profits 
he  might  otherwise  have  realized.    Affirmed.     (McDonald,  J.) 

Practice— Setting  Aside  of  a  Judgment. 

378a.  Kramp  v.  Thexton,  Gen.  No.  21673.  Held:  The  Superior  Court 
has  the  discretionary  power,  at  any  time  during  the  term  at  which  an  order 
or  decree  in  a  cause  has  been  entered,  whether  it  be  interlocutory  or  final, 
to  vacate  and  set  it  aside,  for  such  cause  as  may  be  necessary  to  promote 
justice.    Decree  affirmed.     (McGoorty,  J.) 

Contract*— Offer  and  Acceptance. 

379a.  Hayes  v.  Whitenton,  Gen.  No.  21676.  Held:  An  offer  may  be 
revoked  or  withdrawn  at  any  time  before  it  is  accepted  and  acceptance  com- 
municated to  the  party,  for,  until  then,  there  is  neither  agreement  nor  con- 
sideration.   Reversed  and  remanded.     (Mc  Donald,  J.) 

Reversed  on  the  Facts. 

380a.  The  Stag  Company  v.  Union  Bank  of  Chicago,,  Gen.  No.  21688. 
Reversed  on  a  review  of  the  record.    McGoorty,  J.) 

Affirmed  on  the  Facts. 

381a.  Dranicki  v.  Oglozinski,  (ren.  No.  21706.  Affirmed  on  a  review  of 
the  record.     (McGoorty,  J.) 

Contract— Composition  Agreement 

382a.  Brande  Bros.  v.  Vehon  and  Bros.,  (kn.  No.  21724.  Held:  Where 
a  debtor  fails  to  pay  the  percentage  stipulated  in  a  composition  agreement 
within  the  time  specified  therein,  the  original  debt  is  renewed  and  the  creditor 
may  collect  the  entire  amount.  Reversed  and  judgment  here.    (McDonald,  J.) 

Reversal  of  Judgment— Sufficiency  of  Abstract. 

383a.  Dunbar  v.  Eisenstein  and  Isenstein,  Cien.  No.  21737.  Held:  The 
abstract  upon  which  a  reversal  of  a  judgment  is  sought  must  be  sufficient 
fully  to  present  every  error  and  exception  relied  upon  and  the  failure  to 
file  such  a  sufficient  abstract  is  ample  justification  for  affirming  the  judg- 
ment of  the  court  below.    Affirmed.     (McDonald,  J.) 
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Practice— Affidavit  of  Merita  in  Municipal  Court  of  Chicago. 

Jiifi  384a.    H^i/i/wni'. /Cate,  Gen.  No.  21751.    Held:    It  shall  not  be  sufficient 

for  a  defendant  in  his  affidavit  of  merits  to  deny  generally  the  facts  alleged 

by  the  statement  of  claim,  but  each  party  shall  deal  speci^cally  with  each 

allegation  of   which  he  does  not  admit  the  truth,  except  allegations  of 

^j^o^  damages.    Any  denial  of  any  allegation  of  fact  made  by  the  opposing  partv 

it  '  must  not  be  evasive,  but  must  answer  the  point  of  substance.     Affirmea. 

■^  (MCDONALP,   J.) 

Chattel  Mortgagea— Foreclosure— Duty  of  Bailee  of  Mortgaged  Chattel 

385a.    Frame  v.  Harder^s  Fireproof  Storage  and  Van  Co,,  Gen.   No. 

/■  r.  21818.    Held:    The  general  rule  is  that  a  bailee  is  not  permitted  to  set  up 

a  jus  tertii,  or  title  of  a  third  person,  in  himself.     But  where  the  bailor 

?^  J  has  no  valid  title,  the  bailee  may,  on  demand,  deliver  the  goods  bailed  to 

•^  the  rightful  owner,  and  this  would  be  a  good  defense  to  an  action  brought 

by  the  bailor,  the  onus  being  on  the  bailee  to  establish  the  defense.    Reversed 

with  finding  of  fact     (McDonald,  J.) 

7^:  Opinions  Filed  Octobeb  18,  1916. 

viz  Pleading— Evidence  Insufficient  to  Sustain  Amount  of  Judgment;  When 

^*  Such  Contention  it  Available. 

tr 

s^i.  586a.    Israelstam  v.  United  States  Casualty  Co.,  Gen.  No.  20662.    Held: 

is:^  The  contention  on  the  part  of  the  appellant  dciat-  the  evidence  is  insufficient 

•  if  3  to  sustain  the  amount  of  the  judgment  cannot  be  first  made  in  the  reply  brief. 

J I  (O'Connor,  P.  J.) 

Affirmed  on  the  Facta. 

ieper  387a.    Young  v.  County  of  Cook,  Gen.  No.  21053.    Affirmed  on  a  re- 

i:  view  of  the  record.    (Goodwin,  J.) 

t3r"  Reversed  on  the  Pacts. 

jPr  388a.    Morris  &  Co.  v.  Heitman  Lithograph  Co.,  Gen.  No.  21165.    Re- 

versed on  a  review  of  the  record.    (Goodwin,  J.) 
Contracts — Implied  Obligations. 

389a.    Page-Davis  Co.  v.  Shaddock^  Gen.  No.  21226,    Held:    Anyone 

^'  agreeing  to  furnish  a  course  of  instruction,  in  the  absence  of  a  special  con- 

^  tract,  binds  himself  to  exercise  reasonable  skill  and  judgment,  and  ordinarv 

^^  care  and  diligence  in  furnishing  the  instruction.    Affirmed.    (GooDwnr,  J.) 

Practice— Judges  of  County  Courts  Hearing  Cases  in  Municipal  Court 
i/;  390a.    Deddo  v.  Volpe,  Gen.  No.  21246.   Held:    The  authoribr  of  judges 

of  the  Municipal  Court  to  request  Judges  of  county  courts  to  hold  branches 

of  the  Municipal  Court  is  expressly  given  by  Section  13  of  the  Municipal 

Court  Act    Affirmed.     (Ck)0DWiN,  J.) 
r5 

Affirmed  on  the  Facts. 

391a.    De  Wolf  v.  Marshall  Field  &  Co.,  Gen.  No.  21321.    Affirmed  on  a 

review  of  tfie  record.    (Taylor,  J.) 

^  Personal  Injuries—Liability  of  an  Inn-Keeper  on  Negligence. 

<  292a.    Rice  v.  Hotel  Warner  Co.,  Gen.  No.  21327.    Held:    The  relation 

existing  between  an  inn-keeper  and  his  guest  is  much  like  that  existing  be- 
tween a  common  carrier  and  its  passenger,  and,  while  not  an  insurer  of  the 
personal  safety  of  the  ^est,  the  proprietor  of  the  hotel  is  held,  and  ou^ht 

^  to  be  held,  to  the  exercise  of  a  very  high  degree  of  care  for  the  protection 

:  of  his  guests  against  the  negligent  acts  of  servants  employed  therein.    Af- 

firmed.    ((SOODWIN,  J.) 
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Affirmed  on  the  Facts. 

393a.  Clark  v.  Conrad,  Gen.  No.  21329.  Aflinned  upon  a  review  of  the 
record.    (Taylor,  J.) 

Affirmed  on  tfie  Pacts. 

394a.  SMivan  v.  Catholic  Order  of  Foresters,  Gen.  No.  21360.  Af- 
firmed upon  a  review  of  the  record.    (CtConnor,  P.  J.) 

Affirmed  on  tiie  Pacts. 

395a.  Nelson  v.  The  Hemlaudet  Co.,  Gen.  No.  21370.  Affirmed  on  a 
review  of  the  record.    (O'Connor,  P.  J.) 

Reversed  on  tfie  Pacts. 

396a.  Kaber  v,  Borland,  Gen.  No.  21377.  Reversed  upon  review  of  the 
facts  with  a  finding  of  fact    (O'Connor,  P.  J.) 

Affirmed  on  tfie  Pacts. 

397a.  Walter  v.  Dillmer,  Gen.  No.  21396.  Affirmed  on  a  review  of  the 
record.    ((Goodwin,  J.) 

Workmen's  Compensation  Act— Raikoad  Employes  Injured  in  Inter- 
state Commerce. 

398a.  MUlerv.  Illinois  Central  R.R.  Co.,  Gen.  }^o.2lA02.  Held:  Work- 
men's Compensation  Act  has  no  application  to  injuries  received  by  railroad 
employes  while  both  the  employe  and  the  railroad  company  are  engaged  in 
interstate  commerce,  but  the  employer's  liabilitv  in  such  case  is  governed 
exclusively  by  the  Federal  Employers'  Liability  Act,  and  this,  too,  regardless 
of  the  question  of  negligence  or  want  of  negligence  of  either  party.  Re- 
versed and  remanded  wiSi  directions.    (O'Connor,  P.  J.) 

Affirmed  on  tfie  Pacts. 

399a.  Heifenhach  v.  White  City  Construction  Co.,  Gen.  No.  21407.  Af- 
firmed on  remittitur  on  a  review  of  the  record.    (O'CjONNOb,  P.  J.) 

Crindnal  Libel-^Justffication. 

400a.  People  v.  Taylor,  Gen.  No.  21777.  Held:  The  plea  of  justifica- 
tion, in  a  prosecution  for  criminal  libel,  is  an  affirmative  plea,  and  costs 
upon  the  defendant,  the  burden  of  proof.    Affirmed.    ((jOODwin,  J.) 

Larceny — ^Defect  in  Information — ^Pailure  to  Move  to  Quash. 

401a.  People  v.  Eli,  (kn.  No.  22141.  Held:  Where  there  is  no  motion 
to  quash,  the  motion  in  arrest  of  judgment  would  not  reach  defects  in  the 
information,  for  whatever  is  included  in  or  is  necessarily  implied  from  an 
express  allegation  need  not  be  otherwise  averred.    Afiirmed.     (Taylor,  J.) 

Bastardy — Evidence  that  Relatrix  v^as  Unmarried. 

402a.  People  ex.  rel.  Mikarcsyk  v.  Wenglarjs,  Gen.  No.  22278.  Held: 
In  a  trial  for  bastardy,  where  there  is  a  total  absence,  of  testimony  or  cir- 
cumstances tending  to  prove  in  the  slightest  degree  that  the  relatrix  was 
married,  or  where  there  is  no  contention  or  suggestion  on  the  trial  that  the 
evidence  did  not  establish  the  fact  she  was  unmarried,  then  on  appeal,  it  must 
be  presumed  that  the  evidence  was  sufficient  to  justify  the  court  in  finding 
that  she  was  unmarried.    Affirmed.    (O'Connor,  P.  J.) 

Opinions  Filed  October  30,  1916. 
Affirmed  on  the  Pacts. 

403a.  Walsh  v.  City  of  Chicago,  Gen.  No.  22110.  Affirmed  on  a  review 
of  the  record.    (Holdom,  J.) 
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(The  letters  after  oumbert  refer  to  the  District :    a.  First  District;  b,  Second  District; 
c.  Third  District;  d.  Fourth  District. 


Administrators,  440a. 
Adultery,  407a. 
Adverse  Possession,  436a. 
Agency,  408a,  458a. 
Appeal,  452a. 
Assignment,  429a. 
Attractive  Nuisance,  446a. 

Common  Carriers,  444a,  451a. 
Conditional  Sale.  426a. 
Contracts.  412a.  417a,  426a.  449a. 
Contributory  Negligence,  430a. 
Corporations,  420a. 
Creditors  Bill.  441a. 

Demurrage  Charge.  444a. 
Divorce,  406a,  407a,  447a. 

Evidence,  419a. 

Foreclosure,  453a. 
Forgery,  445a. 

Guarantors.  449a. 


Infants,  435a. 
Interlocutory  Orders,  433a. 
Interpleader,  442a. 

Justices  of  the  Peace,  Jurisdiction  of, 
452a. 

Mandamus,  432a. 
Mortgages,  413a. 

Partition  Suits,  421a. 

Personal  Injury,  430a. 

Pleading,  414a,  463a. 

Practice,   415a,   431a,   433a,  436a,   448a 

455a. 
Practice  Act,  454a. 
Procedure,  423a,  434a. 

Receivers.  433a. 

Statute  of  Frauds.  412a. 
Special  State's  Attorney.  434a. 
Specific  Performance.  412a. 
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IN  THE  FIRST  DISTRICT 

Opinions  Digested  by  Student  Editors,  Turnbull,  Breyer,  Carson, 
Marshall,  Price,  Segal,  Coon,  Golding  and  Sherwood. 

Afl&rmed  on  the  Pacts, 

404a.  Tribune  Co,  v,  McCarthy,  Gen.  No.  2224a  Affirmed  on  a  review 
of  the  record.    (Holdom,  J.) 

Reversed  on  the  Pacts, 

405a.  Horowicki  v.  Globe  Mutual  Life  Ins.  Co,,  Gen.  No.  22291.  Re- 
versed and  remanded  on  a  review  of  the  record.     (McSukbly,  P.  J.) 

Dtvorce^Dispute  as  to  Pact  of  Marriage  Raised  in  Cross  BiU. 

406a.  Paul  v,  Paul,  Gen.  No.  22299.  Held:  (1)  A  sworn  bill  of  an 
appellant  averring  the  marriage,  answer  by  appellee  admitting  such  marriage, 
and  cross-bill  of  appellee  again  averring  the  marriage,  is  siafficient  proof  to 
warrant  the  Chancdlor  in  holding  that  the  relation  of  husband  and  wife  is 
proven.  (2)  A  fact  averred  by  a  complainant  and  admitted  by  the  de- 
fendant, needs  no  further  proof.    Affirmed.     (Holdom,  J.) 

Divorce — ^Adultery — ^Proof — ^Testimony  of  Detectives. 

407a.  Ovenu  v.  Ovenu,  Gen.  No.  22348.  Held:  (1)  While  adultery 
may  be  established  by  circumstantial  evidence,  such  proofs  must  convince 
the  mind  affirmatively  that  actual  adultery  was  committed,  as  nothing  short 
of  the  carnal  act  can  lay  foundation  for  a  divorce.  (2)  It  is  the  law  tliat 
the  testimony  of  detectives  is  to  be  scanned  closely  and  regarded  with 
suspicion,  and  where  such  testimony  is  contradicted  by  credible  evidence, 
tiie  Chancellor  has  the  right  to  disregard  it    Affirmed.     (Holdom  J.) 

Principal  and  Agent — Right  to  Demand  Commissions. 

408a.  Woolf  V.  Hatnberger,  Gtn.  No.  22354.  Held:  In  order  to  be 
entitled  to  commissions  it  is  indispensable  that  a  broker  should  show  that 
he  has  produced  a  customer  ready  and  willing  to  take  the  property  on  the 
terms  specified,  or  that  his  efforts  were  the  procuring  cause  of  the  sale 
which  the  principal  has  made  to  the  purchaser  with  whom  he  has  been 
brought  into  communication.     Reversed  and  judgment  here.     (Holdom  J.) 

Affirmed  on  the  Facts. 

409a.  Weber  v.  City  of  Chicago,  Gen.  No.  22359.  Affirmed  on  a  review 
of  the  record.     (McSubely,  P.  J.) 

Reversed  on  the  Facts. 

410a.  Liljegren  v,  Kropp  Forge  Co.,  Gen.  No.  22371.  Reversed  on  a 
review  of  the  record.    (McSukely,  P.  J.) 

Reversed  on  the  Facts. 

411a.  McGurk  v.  Chicago  City  Ry,  Co,,  Gen.  No.  22377.  Reversed  on  a 
review  of  the  record.    (McSuhely,  P.  J.) 

Contracts — Statute  of  Frauds— Mutuality — Specific  Performance. 

412a.  Parker  v.  Sargent,  Gen.  No.  22386.  Held:  (1)  An  oral  agree- 
ment for  the  purchase  and  sale  of  any  interest  in  real  estate  cannot  form 
the  basis  of  any  suit,  either  at  law  or  in  equity,  when  the  Statute  of  Frauds 
is  pleaded  as  a  defense.  (2)  If  for  any  reason  one  of  the  parties  cannot 
compel  a  specific  performance,  neither  can  the  other  party  enforce  specific 
performance.    Affirmed.     (McSxjrely,  P.  J.) 
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Opinions  Filed  October  30.  1916. 

Mortgages— Rights   of  a  Vendor  Who   Pays  Mortgage   Indebtednesi 
After  Devising  Mortgaged  Land. 

413a.  Howard  v.  Bums,  Gen.  No.  21424.  Held:  Where  the  owner  of 
land  sells  it  subject  to  a  mortgage  executed  by  himself,  the  land  in  equity 
becomes  a  primary  fund  for  the  payment  of  the  debt,  and  the  vendor  occu- 
pies the  position  of  surety,  and  upon  payment  of  the  mortgaged  debt  is  en- 
titled to  be  subrogated  to  the  rights  of  the  creditor  the  same  as  is  any  other 
surety.    Affirmed.     (Holdom,  J.) 

Pleading— Dual  Cause  of  Action — Necessity  for  Giving  Reasons  in  Sup- 
port af  a  Motion  to  Strike  a  Statement  of  Claim  from  the  Files. 
414a.  Hurt  v,  Keating,  Gen.  No.  22268.  Held:  To  ayail  of  a  variance 
in  a  statement  of  claim  or  of  the  statement  of  a  dual  cause  of  action  in  a 
motion  to  strike  such  statement  from  the  files,  reasons  therefor  must  be 
given  to  the  trial  judge.  Such  defects  can  be  cured  by  amendment.  Where 
a  motion  to  strike  is  unaccompanied  by  reasons,  such  defects  cannot  be  taken 
advantage  of  on  a  review  of  the  case,  but  are  cured  by  verdict.  Affirmed. 
(HOLDOM,  J.) 

Practice — Contested  Divorce  Cases  Heard  by  a  Master  in  Chancery — 
Act  of  1874. 
415a.  Hall  v.  Hall,  Gen.  No.  22282.  Held:  Although  the  Act  of  1874, 
providing  that  in  default  divorce  cases  the  court  shall  proceed  to  hear  the 
cause  by  examination  of  witnesses  in  open  court,  contains  no  express  pro- 
hibition against  referring  a  contested  divorce  cause  to  a  master  to  take  proofs 
and  report  his  conclusions  of  law  and  fact;  still  such  a  practice  is  directly 
contrary  to  the  spirit  of  the  law  and  is  unwarranted.  Reversed  and  re- 
manded with  directions.     (Holdom,  J.) 

Reversed  on  the  Pacts. 

416a.  Thornton  v.  Helwick,  Gen.  No.  22285.  Reversed  with  judgment  of 
fit/  capiat  on  a  review  of  the  record.    (Holdom,  J.) 

Contracts — Conditions  Precedent. 

417a.  Bowman  &  Bull  Co.  v.  Linn,  Gen.  No.  22305.  Held:  In  an  action 
for  breach  of  contract,  before  a  plaintiff  can  recover  damages  for  the  alleged 
breach  he  must  allege  and  prove  that  he,  himself,  has  complied  with  all  the 
provisions  of  the  contract  upon  his  part ;  if  both  parties  are  in  default  neither 
can  maintain  an  action  for  the  other's  breach.  Reversed  with  judgment  of 
nil  capiat,    (Holdom,  J.) 

Reversed  on  the  Pacts. 

418a.  Smith  v.  Peter  Schoenhofen  Brewing  Co,,  Gen.  No.  22311.  Re- 
versed on  a  review  of  the  record.     (McSurely,  P.  J.) 

Evidence— Parol  Testimony  to  Vary  a  Written  Instrument. 

419a.  Hills  v.  Hopp,  Gen.  No.  22314.  Held:  The  rule  that  parol  testi- 
mony is  inadmissable  to  vary  a  written  instrument  is  not  applicable  to  memo- 
randa made  by  one  party  for  his  own  convenience  in  keeping  his  own  records 
of  which  the  other  party  is  ignorant,  for  the  other  party  is  in  no  way  bound 
by  such  memoranda.    Reversed  and  remanded.     (McSurely,  P.  J.) 

Corporations — Stock  Subscriptions — ^Effect  of  Pailure  to  Comply  with 
Statutory  Provisions — Effect  of  Pajrment  by  Third  Person. 
420a.  Central  Trust  Co.  v,  Crawford,  Gen.  No.  22319.  Held:  (1)  In 
absence  of  fraud  as  to  the  valuation  of  merchandise  taken  in  payment  for 
stock  and  where  no  one  has  been  prejudiced,  failure  to  have  property  ap- 
praised by  commissioners  as  provided  by  statute  will  not  render  a  stock- 
holder liable  ipso  facto  to  respond  to  a  judgment  for  an  tmpaid  balance  to 
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his  subscription.  Failure  to  comply  with  the  statute  in  this  respect  does  not 
ipso  facto  create  a  liability  for  a  stock  subscription.  (2)  When  stock  has 
been  paid  for  by  any  person,  the  obligation  of  the  subscriber  is  fulfilled  and 
neither  the  corporation  nor  any  creditor  can  charge  him  with  an  amount 
remaining  unpaid,  because,  in  fact,  nothing  remains  unpaid.  Affirmed.  (Mc- 
SUIELY,  P.  J.) 

Plutition  SuitH-Affinned  on  the  Facts. 

421a.    Cann  v.  Gloss,  Gen.  No.  22325.     Affirmed  on  a  review  of  the 
record.    (Holdom,  J.) 

AflBrmed  on  the  Pacts, 

422a.    Zenisek  v.  Chicago  Consolidated  Bottling  Co.,  Gen.  No.  22330. 
Affirmed  on  a  review  of  the  record.    (McSurely,  P.  J.) 

Procedure — Function  of  Jud|:e  and  Jury  in  Determining  Frand  in  a 
Stipulation  to  Dismiss  Suit — Relief  in  Equity. 

423a.  Mangier  v,  Maryland  Casualty  Co.,  Gen.  No.  22339.  Held:  (1) 
Although  it  is  for  the  jury  to  decide  whether  a  release  was  fraudulently 
obtained,  in  the  case  of  a  stipulation  to  dismiss  suit,  the  court  may  ascertain 
whether  the  parties  knew  what  they  were  signing.  (2)  Fraud  in  die  induce- 
ment's cognizable  only  in  a  proceeding  in  chancery.  Affirmed.  (McSubely, 
P.J.) 
Affirmed  on  the  Facts. 

424a.    Cann  v.  Hughes,  Gen.  No.  22342.    Affirmed  on  a  review  of  the 
record.    (Holdom,  J.) 

Affirmed  on  the  Facts. 

425a.    H.  D.  Smith  &  Co.  v.  Aurora  Automatic  Co.,  Gen.  No.  22345. 
Affirmed  on  a  review  of  the  record.    (Holdom,  J.) 

Contracts— Conditional  Sale— Purchaser  for  Value— Sffect  of  Poisassion 
of  Personal  Property. 
426a.  Lyon  &  Healy  v.  Walldren,  Gen.  No.  22351.  Held:  (1)  If  a 
person  agrees  to  sell  another  a  chattel  on  condition  that  the  price  should  be 
paid  within  a  certain  time,  retaining  title  in  himself  in  the  meantime,  and 
delivers  the  chattel  to  the  vendee  so  as  to  clothe  him  with  an  apparent 
ownership,  a  bona  fide  purchaser  or  execution  creditor  of  the  latter  is 
entitled  to  protection  as  against  the  claim  of  the  original  vendor.  (2)  The 
party  in  possession  of  personal  property  is  presumed  to  be  the  owner  of  it 
Affirmed.     (Holdom.  J.) 

Affirmed  on  the  Facts. 

427a.    Neville  v.  City  of  Chicago,  Gen.  No.  22358.    Affirmed  upon  remit- 
titur upon  a  review  of  the  record.    (McSusely.  P.  J.) 

Affirmed  on  the  Facts. 

428a.    Hunt  v.  Hunt,  Gen.  No.  2236a     Affirmed  on  a  review  of  the 
record.    (Holdom,  J.) 

Assignment  of  Debts— Assumption  by  a  Corporataon  of  tfaa  Debts  of  Hm 
Partnership  Which  It  Succeeds. 
429a.  Interstate  Finance  Corporation  v.  Commercial  Jewelry  Co.,  Gen. 
No.  22374.  Held:  Where  a  corporation  carries  on  its  books  the  liabilities  of 
the  partnership  it  succeeds,  it  is  estopped  to  deny  that  the  liability  in  question 
is  its  obligation.    Affirmed.     (McSusely,  P.  J.) 

Personal  Injury— Failure  of  Automobile  Driver  to  Look  for  Apgm%di^ 

ing  Car— Contributory  Negligence  as  a  Matter  of  Law. 

430a.    Gtn.  No.  22380.    Held:   It  is  contributory  negligence  as  a  matter 

of  law  for  an  automobile  driver  to  drive  across  a  street-car  track  without 

looking  for  an  approaching  car  when  sufficiently  near  to  ascertain  whcdier 
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or  not  there  is  an  approaching  car  in  sight,  and  yet  not  so  near  but  that  he 
could  control  his  machine  and  avoid  the  danger.  Reversed.  (McSukely, 
P.J.) 

Practice— Who  Are  Parties — ^Who  May  Appeal  or  Bring  Writ  of  Error — 

When  Right  to  Bring  Error  Will  Be  Presumed. 

431a.  Herndon  v.  Hemdon  Corporation — Appeal  of  Vanderhilt  v, 
BariscK  Gen.  No.  22391.  Held:  (1)  The  mere  filing  of  a  claim  with  a 
receiver  is  not  sufficient  to  make  the  claimant  a  party  to  the  proceedings. 

(2)  Even  the  filing  of  a  petition  for  leave  to  intervene,  in  absence  of  an 
order  granting  such  petition,  does  not  make  the  petitioner  a  party  to  a  suit. 

(3)  In  order  to  call  in  question  a  judgment  or  decree  before  an  appellate 
tribunal  by  a  writ  of  error  or  appeal,  appellant  must  be  either  a  party  to 
the  record  or  sustain  some  mutual  or  successive  relationship  to  the  subject 
matter  of  the  litigation,  out  of  which  arises  the  right,  duty  or  privilege  to 
have  the  judgment  reviewed,  or  he  must  have  some  direct  or  collateral 
interest  injuriously  affected  by  the  judgment  upon  which  he  can  rest  a  right 
to  review.  (4)  Where  the  writ  is  sued  out  by  a  party  to  the  record,  his  right 
appears  from  the  face  of  the  proceedings,  and  it  will  be  inferred  that  such 
right  continues  to  the  hearing  unless  challenged  by  a  plea  in  abatement,  but 
where  the  writ  is  sued  out  by  one  not  a  party  to  the  record,  his  right  thereto 
must  affirmatively  appear  from  his  assignment  of  errors.  Appeal  dismissed. 
(McSURELY,  P.  J.) 

Mandamus — ^Dual  Relief— Failure  to  Plead  the  Ordinance  Creating  the 
Office. 

432a.  Weydert  v.  City  of  Chicago,  Gen.  No.  22401-2.  Held:  (1)  A 
petition  for  mandamus  praying  for  dual  relief  is  obnoxious  to  a  general 
demurrer.  (2)  The  fact  that  petitioners  were  pensioners  during  the  time  they 
suffered  the  disability  contracted  in  the  service  of  the  Fire  Department,  gives 
them  no  additional  claim  either  for  their  reinstatement  in  office  or  to  be 
reinstated  upon  the  pension  roll  after  their  discharge.  (3)  A  petitioner  for 
mandamus  which  fails  to  plead  an  ordinance  creating  the  office  sought  bv 
the  petitioner  is  obnoxious  to  a  demurrer.  Reversed  and  remanded  witn 
directions.    (Holdom,  J.) 

Practice— Review  of  Interlocutory  Orders — ^Who  May  Appeal  from  an 
Order  Appointing  a  Receiver — Personal  Objections  to  Receiver. 

433a.  Evans  v.  Illinois  Surety  Co. — In  re  Appeal  of  P.  J.  Lucey,  Gen. 
No.  22559.  Held:  (1)  The  only  interlocutory  orders  reviewable  are  those 
granting  an  injunction,  or  overruling  a  motion  to  dissolve  same,  or  enlarging 
9ie  scope  of  an  injunction  order,  or  appointing  a  receiver,  or  giving  other  or 
further  powers  or  property  to  a  receiver  already  appointed.  {2)  Orders  as  to 
parties  in  a  proceeding,  and  like  orders,  are  not  reviewable  except  upon  final 
decree.  (3)  Right  to  review  interlocutory  orders  is  statutory.  (4)  In  an 
appeal  from  an  order  appointing  a  receiver,  it  is  not  necessary  to  wait  until 
appelant's  interest  is  determined  because  the  manifest  purpose  of  the  statute 
is  to  afford  a  speedy  and  summary  review  of  the  proceedings  by  a  defend- 
ant who  may  deem  himself  to  be  injured  by  the  order  of  the  lower  court 
(5)  The  personality  of  a  receiver  is  not  a  proper  subject  for  review  within 
the  statute  granting  right  to  review  interlocutory  orders,  and  his  appoint- 
ment is  purely  discretionary  with  the  chancellor.  Affirmed.  (McSukely, 
P.J.) 

Opinions  Filed  November  14,  1916. 

Procedure— ^Appointment  of  a  Special  State's  Attorney. 

434a.  People  v.  Illinois  Life  Insurance  Co,,  Gen.  No.  21456.  Held:  To 
recover  the  penalty  provided  by  Sec.  29,  of  Chap.  73.  Kurd's  R.  S.  1911.  "in 
the  name  of  the  People  of  the  State  of  Illinois  by  the  State's  Attorney"  any 
other  mode  of  procedure  to  recover  such  penalty  is  excluded,  and  tiie  counsel 
for  the  people  must  appear  on  the  record  to  be  a  state's  attorney.  Reversed 
and  remanded.    (McGoqrty,  J.) 
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Infants — Liability  of  Father  for  Necessaries— When  Custody  Is  Awarded 
to  Him. 

435a.  Meling  v.  Lamb,  Gen.  No.  21477.  Where  husband  and  wife  were 
divorced,  and  custody  of  minor  son,  awarded  to  husband,  and  where  son 
was  operated  upon;  in  an  action  for  surgical  services  rendered  to  son, 
against  the  wife,  held:  Although  under  Sec.  15,  Chap.  68,  Kurd's  R.  S.  1874, 
the  wife,  as  well  as  the  husband,  became  liable  for  family  expenses,  yet  by 
virtue  of  decree  of  divorce,  however,  the  relation  of  husband  and  wife  no 
longer  existed,  and  by  the  terms  of  such  decree,  the  legal  obligation  for  the 
necessary  expenses  of  said  minor  son  was  imposed  upon  the  husband.  Re- 
versed.   (McGooRTY,  J.) 

Practice— Joint   Assignment   of   Error— Real   Property— Adverse   Pos- 
session. 

436a.  Friend  v.  Mahin,  Gen.  No.  21550.  Held:  (1)  In  an  appeal  on  a 
writ  of  error  by  joint  defendants,  the  assignments  of  error  may  be  made 
jointly.  They  should  be  considered  as  joint  and  several  or,  joint  or  several, 
according  to  the  nature  of  the  error  assigned,  and  as  affecting  the  respective 
plaintiflFs  in  error.  (2)  Where  a  vendor  of  land  agrees  to  furnish  vendee 
a  complete  merchantable  abstract  of  title  he  cannot  compel  the  vendee  to 
accept  title  to  land  resting  merely  upon  adverse  possession. 
GOORTY,  J.) 

Trial  Without  Jury— When  Principles  of  Law  Governing  the  Case  Are 
Reviewable. 
437a.  Cermak,  Bailiff  of  Municipal  Court  of  Chicago,  for  Stover  Car- 
riage Co,  V.  American  Surety  Co.,  Gen.  No.  21626.  Held:  It  is  a  well-settled 
rule  of  law  that  in  a  trial  without  a  jury  it  is  not  only  necessary  to  submit 
propositions  of  law  to  the  trial  court,  but  also  to  preserve  in  the  record  the 
rulings  of  the  court  on  such  propositions  before  this  court  can  review  the 
principles  of  law  governing  the  case.    Judgment  affirmed.    (McGoqkty,  J.) 

Agency — Personal  Liability  of  Agent — Instructions. 

438a.  Stone  v.  Kreis,  Gen.  No.  21648.  Held:  (1)  Where  an  agent  dis- 
closes the  fact  of  his  agency,  or  where  the  other  party  knows  at  the  time 
that  he  is  acting  as  such  agent,  the  latter  will  not  be  liable,  unless  he  binds 
himself  to  be  responsible.  (2)  Each  party  has  the  right  to  have  the  jury 
instructed  upon  his  theory  of  the  case,  if  it  had  a  basis  in  the  evidence  upon 
which  to  rest.    Reversed  and  remanded.     (McGoorty,  J.) 

Affirmed  on  the  Facts. 

439a.  Mueller  v,  Wargny,  Gen.  No.  21691.  Affirmed  on  a  review  of  Ae 
record.     (Barnes,  P.  J.) 

Administrators — ^When  Personally  Liable. 

440a.  Harill  v,  Newton,  Gen.  No.  21697.  Held:  Whenever  an  adminis- 
trator or  executor  tsdces  property  not  belonging  to  the  estate  of  which  he  has 
charge,  and  appropriates  it  as  an  asset  thereof,  he  commits  a  tort  for  which 
he  becomes  personally  liable,  whether  sued  in  tort  or  in  contract  Reversed 
and  remanded.    (McDonald,  J.) 

Creditors'  Bill— Return  ''Nulla  Bona"  Presumption  of  Fraudulent  Trans- 
fer— Service  of  Process — ^Waiver. 
441a.  lies  v.  Heidenreich,  Gen.  No.  21708.  Held:  (1)  To  constitute 
presumptive  or  legal  fraud  is  necessary  both  to  aver  and  prove  insolvency 
at  the  time  of  the  gift;  the  return  of  the  execution  nulla  bona  establishes 
Prima  facie  insolvency  only  at  the  time  of  its  return.  (2)  Entry  of  appear- 
ance without  objection,  or  pleading  to  the  merits  after  an  adverse  ruling 
upon  a  motion  to  quash  the  summons,  waives  defects  of  process  and  service, 
and  confers  jurisdiction  of  the  person.  Reversed  and  remanded.  (Barnxs, 
P.  J.) 
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Interpleader — Decree  Should  Only  Decide  Right  to  Property. 

442a.  lies  v,  Heidenreich,  Gen.  No.  21709.  Held:  The  only  relief  prop- 
erly sought  by  a  bill  of  interpleader  is  that  which  effectually  discharges  the 
petitioner  from  any  further  liability  with  respect  to  the  fund  or  property  to 
which  the  adverse  claims  are  made.  It  is  aside  from  its  purpose  to  litigate 
any  other  daim  than  that  of  a  right  to  the  property.  Reversed  with  instruc- 
tions to  modify  decree.    (Barnes,  P.  J.) 

Reversed  on  the  Facts. 

443a.  Zimmer,  Sheriff,  v.  Cummings,  Trustee,  Gen.  No.  21712.  Reversed 
and  remanded  on  a  review  of  the  record.     (McDonald,  J.) 

Common    Carriers  —  Liability   of   the    Initial    Carrier   for    Demurrage 
Charges  of  a  Connecting  Carrier. 

444a  P.  C.  C.  &  St  L.  Ry,  Co,  v.  Hedrich,  Gen.  No.  21715  Held:  (1) 
An  initial  carrier  is  not  liable  for  the  acts  of  a  connecting  carrier  after 
transportation  has  ceased  (2)  Demurrage  charges  are  no  part  of  and  are 
separate  and  distinct  from  transportation  charges,  and  do  not  arise,  if  at  all, 
until  the  transportation  has  ended.    Reversed.    (McCjOORty,  J.) 

Porgery — Where  Acts  of  Uttering  Are  Not  Necessary. 

445a.  Mid-City  Trust  and  Savings  Bank,  a  corporation,  v.  National 
Surety  Co.,  a  corporation,  Gen.  No.  21721.  Held:  False  writings,  apparently 
for  defrauding  and  manifestly  made  with  intent  to  defraud  constitute  forgeries 
to  which  the  act  of  uttering  is  not  necessary.    Affirmed.    (Barnes,  J.) 

Attractive  Nuisance— Elements  of  Liability  for  Injury  to  Child. 

446a.  White  v.  Boydson  and  Snyder,  C^en.  No.  21728.  Held:  (1)  In  an 
action  to  recover  for  damages  for  injuries  sustained  by  a  minor  child  for 
alleged  attractive  nuisance,  an  essential  condition  to  liability  is  that  the  at- 
tractive thing,  or  something  inseparably  connected  with  it,  must  be  the  proxi- 
mate cause  of  the  injury.  (2)  Another  necessary  element  of  liability  for 
an  injury  to  a  child  so  attracted  is  that  the  thing  which  causes  the  injury  is 
tempting  to  children  and  to  constitute  a  means  of  attracting  them  upon  the 
premises  which  the  owner  should  anticipate.  The  dangerous  thing  must  be 
80  located  as  to  attract  them  from  the  street  or  some  public  place  where 
they  may  be  expected  to  be.    Reversed  and  remanded.    (McGoorty,  J.) 

Divorce— Effect  of  Statute  Allowing  Temporary  Alimony  During  the 
Pendency  of  Appeal  or  Writ  of  Error. 

447a.  Long  hi  v,  Longhi,  Gen.  No.  21735.  Held:  An  appeal  is  still 
pending  within  the  meaning  of  the  statute  (Hurd's  R.  S.  1916,  Sec.  15,  Ch. 
40)  empowering  a  trial  court  to  grant  and  enforce  equitable  alimony  during 
the  pendency  of  appeal  or  writ  of  error,  although  there  has  been  an  order 
of  affirmance,  if  a  stay  of  mandate  has  been  ordered.  Affirmed.  (Barnes, 
P.J.) 
Practice— Assignment  of  Error. 

448a.  Webster  v.  Olson,  Gea,  No.  21741.  Held:  (1)  Assignments  of 
error  filed  in  a  former  proceeding,  which  relate  only  to  proceedings  anterior 
to  the  final  decree  cannot  bring  up  the  final  decree  for  review.  (2)  A  writ 
of  error  must  agree  with  the  record,  and  in  order  to  bring  up  for  review  by 
a  writ  of  error,  all  who  were  defendants  in  the  original  suit,  who  are  alive, 
must  join  in  the  writ  of  error,  so  that  the  whole  case  may  be  disposed  of, 
and  that  the  record  may  agree  with  the  record  below.     Writ  dismissed. 

(Mc(k)0RTY,  J.) 

Contracts— Uncertainty — Liability  of  Guarantor— Parties. 

449a.  Harmon  Co.  v,  Kastor,  Ckn.  No.  21744.  Held:  (1)  A  court 
cannot  make  a  new  contract  for  the  parties,  and  cannot  presume  that  they 
intended  to  insert  in  their  written  contract  a  provision  "other  or  different 
from  that  which  the  plain  language  used  would  tend  to  indicate,  and  then 
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give  a  construction  to  the  contract  which  would  be  legitimate  if  the  contract 
contained  the  supposed  omitted  provision."  (2)  The  undertaking  of  a 
guarantor  is  to  be  construed  strictly  and  he  is  bound  to  the  extent  and  in 
die  manner  and  under  the  circumstances  pointed  out  in  his  obligation,  and 
no  further,  and  his  liability  is  not  to  be  extended  by  implication.  (3)  Where 
a  third  person  merely  annexes  his  name  to  a  contract  which  in  the  body 
of  it  does  not  mention  him,  and  which  is  in  itself  a  complete  contract  between 
other  parties  who  sign  it  and  are  mentioned  in  it,  such  third  person  does 
not  thereby  become  a  party  to  the  efficient  and  operative  part  of  the  contract. 
His  signature  in  such  a  case  can  only  be  regarded  as  an  expression  of  his 
assent  to  the  act  of  the  parties  in  making  the  contract  Affirmed.  (Barnes, 
P.J.) 
Reversed  on  the  Facts. 

450a.  Fair  v.  City  of  Chicago,  Gen.  No.  21772.  Reversed  and  remanded 
on  a  review  of  the  record.    (McGoorty,  J.) 

Common  Carriera*— When  Consignee  Becomes  Liable  for  Charges. 

451a.  C.  /.  &  L.  Ry.  Co.  v.  Monarch  Lumber  Co.,  Gen.  No.  21787. 
Held:  Where  a  consignee  accepts  a  shipment  consigned  to  him,  he  then 
becomes  liable  to  pay  carrier  the  lawful  transportation  charges  which  have 
accrued.  It  is  not  necessary  that  the  shipment  be  physically  delivered  to  the 
consignee  to  bind  the  latter  for  the  charges.  An  exception  may  be  shown 
by  the  action  of  conduct  of  the  consignee  in  giving  orders  to  have  the  ship- 
ment delivered  to  some  other  person.    Affirmed.    (McDonald,  J.) 

Appeal— Jurisdiction  of  Justice  of  the  Peace. 

452a.  Hughes  v.  Dohson,  (xen.  No.  21821.  Held:  On  appeal,  the  juris- 
diction of  a  justice  of  the  peace  is  to  be  determined  from  facts  appearing 
in  evidence.    Affirmed.    (McCjOOrty,  J.) 

Foreclosure— Recipient  of  Proceeds  During  Redemption  Period— -Ex- 
penditures of  Receiver. 

453a.  Stevens  v,  Pearson  et  a/..  Gen.  No.  21839.  Held:  (1)  When  the 
mortgagee  or  in  que  trust  has  the  right  to  have  the  security  foreclosed  and 
the  property  sold  and  the  proceeds  applied  in  payment  of  the  secured  debt, 
the  mortgage  or  trust  deed  has  expended  its  force  and  the  property  is 
no  longer  subject  to  its  provision,  and  unless  mortgagor  was  made  personally 
liable  for  the  incumbrance  or  the  deficiency  by  the  device  of  foreclosure,  he 
is  entitled  to  the  rents  and  profits  of  the  premises  during  the  period  of 
redemption.  (2)  When,  by  provision  of  the  trust  deed,  the  grantors  agree 
that  a  receiver  shall  be  appointed  to  take  possession  or  (£arge  of  said 
premises  and  collect  the  income  thereof,  such  provision  is  valid  and  a  receiver 
may  be  appointed  in  the  event  of  a  deficiency,  within  the  discretion  of  the 
court    Affirmed.    (McDonald,  J.) 

Practice  Act— Time  Within  Which  to  File  a  Bill  of  Exceptions. 

454a.  Spieks  v.  Insult,  Gen.  No.  21848.  Held:  The  provision  of  Sec  81 
of  our  Practice  Act,  Ch.  110,  R.  S.  of  Illinois,  requiring  that  presentation  of 
a  stenographic  report  to  the  trial  court  for  authentication  be  made  during 
the  term  in  which  judgment  is  rendered  applies  as  well  to  all  records  of  the 
court  proceedings,  whether  in  the  form  of  a  stenographic  report,  a  bill  of 
exceptions  or  a  certificate  of  evidence.    Affirmed.     (McDonald,  J.) 

Practice— Entry  of  a  Nunc  Pro  Tunc  Order  After  the  Term  Hat  Ex- 
pired. 

455a.  Kilroy  v,  McGovem,  Ckn.  No.  21861.  Held:  The  recitals  in  a 
bill  of  exceptions  are  insufficient  to  warrant  the  entry  of  a  nunc  Pro  tunc 
order  after  term  time ;  the  fact  that  a  particular  order  has  been  made  by  the 
court  at  a  previous  term,  if  it  is  not  of  record,  can  only  be  shown  by  the 
production  of  some  note  or  memorandum  from  the  records  or  quasi  records 
of  the  court  made  during  that  term.  Reversed  and  remanded.  (Mc- 
Donald, J.) 
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(The  letters  after  numbers  refer  to  the  District:    a.  First  District;  b.  Second 
District;  c.  Third  District;  d.  Fourth  District) 
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Evidence,  468a,  513a,  521a,  21b,  23b,  26b, 
53b,  59b,  71b,  13c  14c  21c  31c  41c 
47c  52c  S9c,  9d,  34d,  36d,  41d.  42d. 

Expert  Testimony,  468a,  lib,  67b,  71b. 

Express  Covenants,  7b. 

Federal  Employers'  Liability  Act,  22c 
Findings  of  Fact,  464a. 
Forcible  Entry  and  Detainer,  469a. 
Foreclosure  Suit  24d. 

Gaming  Devices,  519a. 
Gifts  Causa  Mortis,  18b. 
Gratuitous  Bailments,  5c. 

Husband  and  Wife,  40b. 

Immaterial  Errors,  468a. 

Infants,  508a. 

In  Pari  Delicto,  37c. 

Interstate  Commerce,  66b. 

Interstate  Commerce  Commission,  26d. 

Interstate  Shipments,  26d. 

Instructions  to  Jury,  478a,  13c,  18c,  70c, 

33d,  41d 
Insurance,  29b,  62b,  45c,  29d. 

Joint  Estates  23d. 
Jurisdiction,  67c 
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Laches,  23c. 

Landlord  and  Tenant,  528a,  47b. 

Landlord  and  Tenant  Act,  Ic. 

Lateral  Support,  Doctrine  of,  19d. 

Legral  Ethics.  48c 

Liens,  I7d. 

Lunatics,  46c. 

Mandamus,  475a,  36b,  51b,  30d. 
Master  and  Servant,  63b. 
Mines  and  Miners,  71b. 
Mines  and  Miners'  Act,  63b. 
Moral  Obligations,  58b. 
Mortgages,  20d,  24d,  40d. 
Municipal  Corporations,  25b,  64b. 
Municipal    Court,    Judicial    Notice 

Rules  Of.  494a. 
Mutuality,  520a. 
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Negligence,   465a,   484a,    14b,   21d.  32d. 

33d. 
Negligence  Per  Se,  503a,  67b. 
Negotiable  Instruments  Law,  501a,  69b. 
Non  Obstante  Veredicto,  510a,  10c. 
Nunc  Pro  Tunc,  4d. 

Paramount  Title,  469a. 

Parent  and  Child.  39c. 

Parol  Evidence,  28b. 

Partition  of  Realty,  49b. 

Persons,  462a. 

Pleading,  473a,  475a,  492a,  5d,  27d. 

Personal  Injuries,  484a,  490a,  503a,  lib. 
14b,  26b,  43b,  47b,  53b,  59b,  67b,  70b, 
71b. 

Pra-ctice,  463a,  464a,  465a,  468a,  471.  472a, 
474a.  478a,  480a.  494a,  510a,  517a,  2b, 
3b.  10b,  13b,  15b,  16b,  10c,  13c,  15c 
18c,  24c.  25c  27c  40c.  51c,  54c.  55c 
65c,  5d,  8d,  9d,  lOd,  Ud,  14d,  17d,  18d, 
22d.  27d,  28d.  29d,  32d,  34d,  37d,  39d, 
41d. 

Presentment  and  Dishonor,  Notice  Of, 
501a. 

Probate  Courts,  Equitable  Jurisdiction 
Of.  37d. 

Procedure.  29d,  37d. 


Promissory  Notes,  23d. 
Prostitution,  Statute  On.  472a. 
Public  Hit'hways,  61c,  3d. 

Quasi  Contracts,  36a. 
Quo  Warranto,  13b. 

Railroad  Lien  Act,  Construction  Of,  17d. 

Real  Property,  36b,  63a 

Recitals  in  a  Decree,  480a. 

Reversal  of  Verdict.  490a. 

Reversible  Error,  465a. 

Replevin.  60b. 

Respondeat  Superior,  500a. 

Safety  Appliances  Act  43b. 

Sales,  34d. 

Set-Off,  473a. 

Schedule  of  Exemptions,  504a. 

Shot  Firer's  Act  36c 

Slot  Machines,  51^ 

Statement  of  Accounts.  Ic 

Statute,  470,  Kurd's  R.  S.,  193,  Con- 
struction Of,  16c. 

Statute  Sec  3,  Chap.  51,  Kurd's  R.  S. 
Construction  Of,  21c. 

Statutes,  Repeal  by  Implication,  70b. 

Statute  of  Frauds,  Slla,  68c 

Statute  of  Limitations,  7b,  19c  52c 

Streams,  3d. 

Subrogation,  lb,  62b,  66c. 

Suretyship,  66c. 

Temporary  Injunctions,  45b. 
Tenants  in  Common,  19c 
Torts,  27b.  9d. 
Trial  Without  Jury,  517a. 
Trusts,  66c 

Voir  Dire.  32d. 

Warranty  Deeds,  7b. 
Wife  Abandonment  9b. 
Wills.  Construction  Of.  26c 
Workmen's  Compensation  Act,  S29a,  70b, 

27d. 
Writ  of  Assistance,  40d. 
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Opinions  Digested  by  Student  Editors,  TumbuU,  Breyer,  Carson, 
Marshall,  Price,  Segal,  Coon,  Golding  and  Sherwood. 

Ofinioms  Filed  November  15,  1916. 

Affirmed  on  the  Facts. 

456a.  People  v,  Stromherg,  Gen.  No.  22355.  Affirmed  on  a  review  of 
the  record.    (Barnes,  P.  J.) 

Reversed  on  the  Pacts. 

457a.  LaboTtntch  v,  Labowitch,  Gen.  No.  22654.  Reversed  on  a  review 
of  the  record.    (McDonald,  J.) 

Creditor's  Bill^Rifi^ts  of  a  Bona  Fide  Purciiaser  of  Debtor's  Property. 
458a.  Burr  v.  Wentworth.  (kn.  No.  22669.  Held:  (1)  Where  there  is 
an  interlocutory  order  appointing  without  notice  a  receiver  of  the  property 
of  a  judgment  debtor,  possession  taken  by  him  is  subject  to  any  valied  lien 
acquired  by  another  in  good  faith  to  which  the  property  was  subject  at  the 
time  of  his  appointment  (2)  Where  the  receiver  takes  possession  of  prop- 
erty belonging  to  a  third  party  or  over  which  the  third  party  has  a  superior 
claim,  the  latter  may  apply  to  the  court  appointing  the  receiver  for  its 
restoration.    Affirmed.    (Barnes,  P.  J.) 

Reversed  on  the  Pacts. 

459a.  lies  v.  Heidenrekh,  (jen.  No.  22554.  Reversed  and  remanded  on  a 
review  of  the  record.    (Barnes.  P.  J.) 

Opinions  Filed  November  15,  1916. 
Affirmed  on  the  Facts. 

460a.  Cowin  v.  Arctic  Fur  Shop,  Gen.  No.  20125.  Affirmed  on  a  review 
of  the  record.    (O'Connor,  P.  J.) 

Contract— Attorney's  Fees. 

461a.  Gary  v.  Beadles,  (jen.  No.  21293.  Held:  In  an  action  in  assump- 
sit to  recover  for  legal  services  it  is  a  valid  defense  that  plaintiff  undertook 
to  represent  conflicting  interests  and  discharge  inconsistent  duties,  no  matter 
how  honest  may  have  been  his  motives  and  intentions.  Reversed  and  re- 
manded.   (O'Connor,  P.  J.) 

Persona— Construction  of  Statute  in  Relation  to  the  Adoption  of  Chil- 
dren* 
462a.  People  v,  Wethel,  Gen.  No.  22295.  Held:  (1)  In  the  act  to  revise 
the  law  in  relation  to  the  adoption  of  childen  (Hurd's  R.  S.  1913,  p.  34)  the 
provision  that  all  persons  so  named  in  such  petition  shall  be  made  defendants 
does  not  include  the  child.  (2)  According  to  the  same  act,  although  the 
place  of  residence  of  the  parents  is  omitted  from  the  petition,  it  will  not 
deprive  the  court  of  jurisdiction,  if  that  fact  appears  otherwise  on  the  record. 
((toodwin,  J.) 

Practice — Conclusion  of  Law. 

463a.  Evangelical  Lutheran  Congregation  of  Lemont  v,  Bethards,  Cien. 
No.  22740.  Held:  The  allegation  that  ''irreparable  damage  will  be  done" 
is  a  conclusion  of  law  and  is  not  good  without  facts  to  show  it.  Reversed. 
(Goodwin,  J.) 
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Practice— When  Review  of  Findings  of  Pact  Will  Be  Denied. 

464a.  Weher  v.  Krueger,  Gen.  No.  21195.  Held:  Where  none  of  the 
evidence  heard  on  the  triad  is  in  the  record,  there  can  be  no  review  of  the 
findings  of  fact  made  by  the  trial  court    Affirmed.    (CConnoe,  P.  J.) 

Negligence— When  An  Employe  Is  Acting  Within  the  Scope  of  His 
Duties^— Effect  of  Negligence  of  Vice-Principal— Practice^Revers- 
ible  Error. 
465a.    Pierce  v,  Chicago  City  Ry.  Co.,    Gen.  No.  21363.     Held:     (1) 
When  a  conductor  whose  car  has  just  been  switched  into  position,  finds  that 
it  is  within  a  minute  of  leaving  time,  readjusts  the  trolley  pole  for  the  pur- 
pose of  getting  his  car  started  on   the  instant,   he  is  performing  an  act 
within  the  scope  of  his  duties.     (2)     The  negligence  of  a  direct  representa- 
tive of  the  master  is,  in  law,  equivalent  to  the  negligence  of  the  master 
himself.     (3)     Refusal  to  instruct  a  jury  to  find  a  defendant  not  guilty  as 
to  certain  counts  which  were  not  supported  by  the  evidence  is  not  reversible 
error  if  the  evidence  is  sufficient  to  sustain  the  allegations  contained  in  any 
one  valid  count.    Affirmed.     (Goodwin,  J.) 

Bills  and  Notes— Rights  of  Holder  Who  Takes  Paper  With  Knowledge 
of  an  Executory  Contract  for  Which  Paper  Was  Given— When 
a  Defendant  Is  Estopped  from  Setting  Up  Alterations. 
466a.    La  Salle  Extension  University  v.  Hamilton  College  of  Law,  Gen. 
No.  21369.    Held:     (1)   Where  one  acquires  negotiable  paper  with  Icnowl- 
edge  that  the  same  was  given  on  an  executory  contract  but  before  any 
breach  has  occurred,  the  holder  of  such  paper  is  under  no  duty  to  keep  watch 
as  to  the  carrying  out  of  the  executory  contract  between  the  maker  and  the 
payee  but  may  enforce  such  paper  against  the  maker  even  alUiough  there  is  a 
subsequent  failure  to  perform  on  die  part  of  the  payee.     (2)  Where  a  de- 
fendant has  formally  admitted  the  text  of  a  note  sued  on  and  his  omission 
in  his  pleadings  and  throughout  the  trial  in  the  court  below  has  failed  to 
claim  any  alteration  has  taken  place,  he  is  estopped  from  raising  such  point 
on  appeal.    Affirmed.    (Taylor,  J.) 

Appeal  Bonds — ^What  Operates  to  Discharge  Sureties  Thereon. 

467a.  Hengen  v,  Skene,  Gen.  No.  21379.  Held:  Where  there  has  been 
an  order  for  the  payment  of  alimony  pendente  lite  from  which  order  an  ap- 
peal is  taken,  a  subsequent  decree  ordering  the  payment  of  permanent  ali- 
mony will  not  operate  to  discharge  the  surety  on  the  appeal  bond  filed  upon 
the  entry  of  the  decree  for  payment  of  temporary  alimony.  Affirmed. 
(Taylor,  J.) 

Evidence— When  Expert  Testimony  Is  Admissible — Practice— Imma- 
terial Errors — Damages — ^When  Excessive. 
468a.  Fillippi  V,  Spring  Valley  Coal  Co,,  (kn.  No.  21394.  Held:  (1) 
When  tiie  facts  upon  which  opinions  are  founded  cannot  be  made  intelligible, 
opinions  of  witnesses  may  be  received.  (2)  Where  the  judgment  of  the 
court  below  can  be  sustained  upon  the  common  law  counts,  any  error  which 
may  have  intervened  which  affects  the  right  of  recovery  under  the  statutory 
counts  is  not  material.  (3)  A  court  of  review  in  deciding  whether  damages 
awarded  are  excessive  cannot  be  unmindful  of  the  fact  that  the  money 
value  of  life  and  health  is  appreciatim;  and  the  puchasing  power  of  money 
steadily  diminishing  during  recent  years.    Affirmed.     (O'Connor,  P.  J.) 

Forcible  Entry  and  Detainer— Acts  Sufficient  to  Justify  Suit  Therefor— 
Nature  of  Action — Paramount  Title  Not  a  Defense. 
469a.  Kraatz  v.  Workman,  Gen.  No.  21410.  Held:  (1)  An  invasion 
of  property  while  it  is  obviously  in  the  possession  of  another  and  has  been 
for  a  period  of  over  forty  years  and  which  invasion  is  against  the  will 
and  protest  of  the  one  in  possession  of  the  property  is  an  entry  by  force 
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and  justifies  the  institution  of  a  suit  for  forcible  entry  and  detainer.     (2) 
The  proceedings  of  forcible  entry  and  detainer  are  wholly  statutory  and  in- 
volve only  possessory  rights  and  do  not  allow  one  who  makes  a  tortious 
entry  to  set  up  a  defense  of  paramount  title.    Affirmed.     (Taylor,  J.) 
Reversed  on  the  Facts. 

470a.    Martin  v,  Coe,  Gen.  No.  22006.    Reversed  on  a  review  of  the 
record.     (Goodwin,  J.) 

Practice— When  Suit  in  Another  Jurisdiction  Will  Be  Restrained^- 
Contents  of  Interlocutory  Motion — Su£ficiency  of  Petition. 
471a.  Wallace  v.  Weldahl,  Gen.  No.  22630.  Held:  (1)  Where  the 
subject-matter  of  the  litigation,  as  far  as  the  rights  of  the  plaintiff  are  con- 
cerned, is  the  same  as  in  a  case  pending  in  a  foreign  court,  and  where  the 
domestic  court  obtains  jurisdiction  of  the  parties  and  proper^  prior  to  the 
foreign  court,  the  plaintiff  is  entitled  by  an  interlocutory  motion  to  petition 
the  dhancellor  to  restrain  the  defendants  from  prosecuting  in  a  foreign 
court  any  litigation  pertaining  to  the  property  already  involved  in  the  case 
in  the  domestic  court.  (2)  When  an  interlocutory  motion  is  made  to 
restrain  suit  in  another  jurisdiction,  the  Ghancellor  takes  judicial  notice  of 
all  the  proceedings  in  the  case  and  of  all  that  the  record  discloses.  (3) 
Where  a  petition  deals  with  a  subject  with  which,  it  may  be  assumed,  the 
defendants  are  more  familiar  than  the  petitioner,  no  more  is  required  than 
such  a  statement  as  will  properly  apprise  them  of  the  suit. 

Act  for  More  Effectual  Suppression  of  Places  Used  for  Purposes  of 
Prostitution,  Etc.,   Construed — ^When   Petition   Must  Accompany 
Bill  —  Chancery  Practice  —  Opportunity  for  Hearing  —  Mode  ik 
Granting  Relief — Nature  of  Prayer  Necessary  to  Sustain  Issuance 
of  Preliminary  Injunction — Failure  to  Serve  All  Defendants  No 
Bar   to    Preliminary    Injunction — Sufficient    Verification    of    Bill 
Cures  Insufficient  Verification  of  Petition. 
472a,    People   v,    Eisenberg,    Gen.    No.    22662.    Held:     (1)    Upon    the 
filing  of  a  bill  which  contains  sufficient  allegations  and  is  properly  verified, 
a  preliminary  injunction  may  be  obtained  and  no  petition  need  be  filed.     (2) 
It  is  only  where  the  bill  is  not  verified  or  does  not  contain  sufficient  al- 
legations that  a  petition  is  necessary.     (3)   Legislature  did  not  intend  that 
the  practice  and  procedure  under  this  act  should  be  different   from  that 
followed  in  other  chancery  cases.     (4)   The  policy  of  the  law  is  that  no 
one  shall  be  deprived  of  any  substantial  right  even  temporarily  without  first 
being  heard   in  his  own   defense.     (5)   Where  thei  allegations  of  the  bill 
and  the  proof  in  support  thereof  entitle  the  complainant  to  relief,  it  may 
be  granted  under  the  prayer  for  general  relief,  even  if  contrary  to  a  spe- 
cial prayer.    (6)  A  prayer  for  an  injunction,  although  not  for  a  temporary  in- 
junction, will  sustain  issuance  of  a  preliminary  injunction.     (7)   It  is  not 
a  prerequisite  to  the  issuance  of  a  preliminary  injunction  that  all  the  de- 
fendants are  served  with  summons.     (8)  Although  the  verification  of  a  peti- 
tion is  insufficient,  where  the  verification  of  the  bill  is  sufficient,  this  defect  is 
immaterial.     Reversed.     (O'Connor,  P.  J.) 

Opinions  Filed  November  27,  1916. 

Pleading— Necessity  of  Fully  Stating  Facts  Constituting  a  Defense  in 
the  Statement  of  Meritorious  Defense — Set-off  of  an  Unliquidated 
Clainv— Judgment  Exceeding  Statement  of  Claim. 
473a.    Reid  v,  McKinney,  Gen.  No.  22336.    Held:     (1)  Pleas,  however 
potent  they  may  be  in   interposing  legal  defenses,   are  unavailing  in   the 
Municipal  Court  unless  facts  are  stated  in  an  affidavit  of  meritorious  de- 
fense which  in  law  constitute  a  defense  to  the  action.     (2)  A  plea  of  set- 
off cannot  set  off  a  claim  for  unliquidated  damages  and  Sec.  12,  (Thap.  98 
R.  S.  limits  a  set-off  to  the  amount  of  plaintiff's  debt.     (3)  Objection  to  a 
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judgment  on  the  ground  that  it  exceeds  the  amounts  stated  in  plaintiff's 
statement  of  daim  cannot  be  made  in  the  Appellate  Court  unless  it  was  made 
at  the  time  the  verdict  was  rendered  and  judgment  entered.    Aflirmed. 

(HOLDOM,  J.) 

Practice— Fmding  of  Pact  by  Appellate  Court 

474a.  Trafeket  v.  Chicago  City  Ry,  Co.,  Gen.  No.  22392.  Held:  The 
Appellate  G>urt  is  not  restramed,  as  the  trial  court  is,  from  determining  the 
probative  force  of  the  evidence,  and  when  such  evidence  in  its  judgment  fails 
to  sustain  a  recovery,  it  may  reverse  the  judgment  with  a  finding  of  fact 
Reversed  with  Finding  of  Fact     (Holdom,  J.) 

Peading — Sufficiency  of  Averment  of  Existence  of  Ordinance— Man- 
damaa — Necessary  Showing  to  Secure  Reinstatement  to  Office- 
Necessary  Construction  of  Authority  to  Establish  a  Bureau — How 
Time  Should  Be  Computed— Section  10  of  Civil  Service,  How  Con- 
strued— Petitioo— When  Obnoxioiis  to  Demurrer— Effect  of  Peti- 
tion Good  in  Part 
475a.  People  ex.  rel,  v.  Coffin,  Gen.  No.  22396,  Held:  (1)  An  aver- 
ment that  the  city  council  has  passed  a  certain  ordinance  establishing  a  cer- 
tain department  and  then  setting  forth  the  ordinance  in  haec  verba  is  a 
sufficient  averment  of  the  passage  and  existence  of  the  ordinance  and  it  is 
not  necessary  to  set  forth  the  different  steps  taken  in  its^  passage.  (2)  A  per- 
son seeking  reinstatement  to  an  office  by  writ  of  mandamus  must  show  the 
legal  existence  of  the  office,  and  his  right  thereto  as  a  matter  of  law.  (3) 
Authority  to  establish  a  bureau  of  itself  imports  the  organization  of  an 
officered  department  (4)  In  computing  time  by  calendar  months,  the  time 
must  be  reckoned  by  looking  at  the  cadendar  and  not  by  counting  days, 
therefore  where  work  is  measured  by  the  month,  it  is  to  be  calculated  from 
the  day  the  employe  begins  work  to  the  day  numerically  corresponding  to 
that  day  in  the  following  month  less  one.  (5)  The  language  of  the  statute, 
"at  or  before  the  expiration  of  the  period  of  probation  the  head  of  the  de- 
partment *  *  *  may  discharge,"  together  with  the  clause  that  '^  he  is 
not  then  discharged  his  appointment  shall  be  deemed  complete,"  must  be 
construed  to  mean  that  the  appointee,  under  the  provisions  and  method 
prescribed  by  the  civil  service  act  and  the  rules  may  be  discharged  at  any 
time  within  the  six  months,  to  take  effect  at  once  or  at  the  end  of  proba- 
tion, but  if  the  period  of  probation  is  nermitted  to  go  by  without  a  discharge 
the  appointee  comes  under  the  provision  of  the  statute  which  says  the  ap- 
pointment shall  be  deemed  comolete.  (6)  A  oetition  seeking  reinstatement 
of  the  relator  and  the  collection  of  bade  salary  is  not  obnoxious  to  de- 
murrer because  seeking:  two  kinds  of  relief.  (7)  If  the  petitioner  has 
asked  for  some  relief  that  he  has  shown  himself  clearly  entitled  to.  the  peti- 
tion is  still  good,  even  though  he  may  have  sought  some  relief  he  cannot 
obtain.    Aflirmed.    (McSubely.  P.  J.) 

476a.    Gen.  No.  22397.     Affirmed  on  a  review  of  the  record.     (Mc- 

SURELY,  P.  J.) 

Status  of  Chicago  Civil  Service  Commissions-Power  of  Civil  Service 
Commissioners  to  Create  or  Abolish  Offices — Power  of  City  Coun- 
cil to  Create  Offices — Section  18  of  Civil  Service  Act  Construed— 
Effect  of  Failure  of  Provision  for  Salary— Words  Necessary  for 
Creation  of  an  Office — ^Award  of  Execution  Against  a  Municipality, 
a  Technical  Error— How  Corrected. 
477a.    People,  ex,  rel  v.  City  of  Chicago,  Gen.  No.  22398.    Held:     (1) 
The  Civil  Service  Commission  is  not  an  independent  body  but  is  one  of  the 
departments  or  bureaus  of  the  City  of  Chicago  and  the  persons,  therefor^ 
in  the  positions,  or  offices  in  this  department  are  employees  of  the  city  and 
come  under  the  provisions  of  the  act  requiring  classification.     (2)  The  dvil 
service  commissioners  have  no  power  either  to  create  or  abolish  an  offke. 
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(3)  There  is  nothing:  in  the  civil  service  act  prohibiting  the  city  council 
from  creating  an  ofiice  or  assigning  such  dBct  to  any  department  of  the 
municipality  the  council  might  deem  desirable.  (4)  Section  18  of  the  civil 
Service  Act  was  designed  to  limit  the  commissioners  in  the  expenses  which 
they  might  incur,  and  not  to  limit  the  city  council  in  the  amount  of  its 
appropriation.  (5)  It  does  not  necessarily  follow  that  failure  of  the  pro- 
vision for  salary  prohibits  the  creation  of  an  office.  (6)  It  is  not  neces- 
sary for  the  creation  of  an  office  that  the  council  declare  in  express  words 
that  such  office  is  created.  (7)  Express  language  creating  the  title  of  an 
office  carries  with  it  the  implication  of  the  creation  of  the  office  itself.  All 
that  is  necessary  is  language  clearly  showing  an  intent  to  create  the  office 
in  question.  (8)  It  is  error  to  award  an  execution  against  a  municipality 
for  costs,  but  this  is  a  technical  error  which  may  be  corrected  in  a  court  of 
review  by  an  order  directing  the  court  below  to  amend  its  record  in  this 
respect    Affirmed.     (McSurely,  P.  J.) 

Harmless  Error — Special  Interrogatory — Refusal  to  Submit,  When 
Proper— Instructions^—How  to  be  Construed. 
478a.  Vos  v,  Franke,  Gen.  No.  22405.  Held:  (1)  Where  counsel  for 
a  plaintiff  asks  questions  which  should  not  have  been  asked,  but  the  ruling 
of  the  court  on  objection  to  them,  promptly  made  by  defendant's  counsel, 
was  a  sufficient  curative  and  in  view  of  the  evidence  and  amount  of  the 
verdict,  it  cannot  be  said  that  the  defendant  was  prejudiced  thereby,  such 
errors  are  not  of  a  reversible  character.  (2)  Where  a  special  interroga- 
tory is  not  single  and  direct  or  does  not  relate  to  an  ultimate  or  controlling 
fact  in  the  case,  it  is  properly  refused.  (3)  Instruction  must  be  taken  and 
read  as  a  whole.    Affirmed.     (Holdom,  J.) 

Affirmed  on  the  Facts. 

479a.  Vondra  v,  Fekrran,  Gen.  No.  22411.  Affirmed  on  a  review  of 
the  record.     (Holdom,  J.) 

Practice— Effect  of  Recitals  in  a  Decree. 

480a.  Hartman  v.  Graich.  Gen.  No.  22414.  Held:  Where  the  evid- 
ence which  the  decree  recites  was  heard  has  been  omitted  from  the  record, 
it  will  be  assumed  that  the  findings  in  the  decree  are  supported  by  such 
evidence.    Affirmed.    (Holdom,  J.) 

Chancery  Practice — Necessity  of  Preserving  Evidence  by  a  Certificate 
of  Evidence  or  by  Finding  of  Specific  Facts  in  the  Decree— Con- 
tempt for  Failure  to  Pay  Alimony. 
481a.    Mueller  v.  Mueller,  Gen.   No.  22417.    Held:     (1)    A   party  in 
whose  favor  a  decree  granting  relief  is  entered  must  preserve  the  evidence 
by  a  certificate  of  evidence,  or  the  decree  must  find  the  specific  facts  that 
were  proven  on  the  hearing;  if  not,  an  order  finding  defendant  guiltv  of 
contempt  for  failure  to  comply  will  be  reversed  on  appeal.    Recital  of  legal 
conclusions  in  the  decree  is  not  sufficient.     (2)  An  order  finding  a  husband 
in  contempt  for  failure  to  pay  alimony  must  be  based  on  a  showing  that 
the  husband's  financial  ability  and  circumstances  are  such  that  he  can  pay 
the  amount  ordered.    Reversed  and  Remanded.    (McSurely,  P.  J.) 

Pleading — ^Waiver  of  Demurrer  to  Replication  by  Filing  Rejoinder — 
Error  to  Effect  Reversal  Must  Appear  on  the  Abstract  of  fhe 
Record — ^Application  to  Municipal  Corporations  of  Sec.  55,  Chapt. 
110  R.  S.,  Requiring  an  Affidavit  of  Meritorious  Defense— Burden 
of  Proof  on  Defendant  in  Plea  of  Payment. 
482a.    McGovern  v.  City  of  Chicago,  Gen.  No.  22420.    Held:     (1)  The 
filing  of  a  rejoinder  to  a  replication  waives  a  prior  demurrer  to  such  replica- 
tion and  questions  raised  by  the  demurrer  cannot  be  availed  of  on  review. 
(2)  The  abstract  of  the  record  is  the  pleading  of  the  party  seeking  to  have 
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such  reccM-d  reviewed  upoa  appeal  or  by  writ  of  error,  and  the  error  relied 
upon  to  effect  a  reversal  of  die  judgment  must  appear  in  the  abstract,  al- 
though the  court  will  search  the  record,  regardless  of  the  abstract,  to  affirm. 

(3)  Sec  55,  Chap.  110,  R.  S.,  requiring  an  affidavit  of  meritorious  defense 
to  be  filed  with  pleas,  where  plaintiff  files  with  his  declaration  an  affidavit 
showing  tne  nature  of  his  demand,  is  binding  upon  municipal  corporations. 

(4)  A  defendant  is  restricted  to  the  defense  set  up  in  his  affidavit  of  meri- 
torious defense^  notwithstanding  other  pleas  in  the  record.  (5)  A  plea 
of  payment  must  be  proved  by  the  defendant  by  a  preponderance  of  the 
evidence.    Affirmed.     (Holdom,  J.) 

Affirmed  on  the  Pacts. 

483a.  Sans  Souci  Park  v.  Anderson,  Gen.  No.  22423.  Affirmed  on  a 
review  of  the  record.     (McSuhely,  J.) 

Personal  Injuries— Effect  of  Street  Car's  Superior  Right  of  Way  on 
Tracks  in  Determining  Negligence. 
484a.  Wanamaker  v,  Chicago  City  Ry,  Co,,  Gen.  No.  22440.  Held: 
It  is  not  error  for  a  court  to  refuse  to  instruct  the  jury  diat  street  cars 
have  a  superior  right  over  other  vehicles  upon  that  portion  of  the  street 
occupied  by  the  tracks,  for  such  an  instruction  b  calculated  to  mislead  and 
can  in  no  way  properly  aid  the  jury  in  reaching  a  conclusion  as  to  defend- 
ant's negligence  or  plaintiffs  contributory  negligence.  Affirmed.  (Mc- 
SURELY,  P.  J.) 

Corporation»— Construction  of  Statute. 

485a.  People  of  the  State  of  Illinois  v.  Mascot  Copper  Company,  Gen. 
No.  22431.  Held:  (1)  The  statute  relating  to  corporations  whidi  provides 
that  "It  shall  be  the  duty  of  the  directors  or  trustees  of  every  stock  cor- 
poration to  cause  to  be  kept  at  its  principal  office  or  place  of  business  in  this 
state  correct  books  of  account  of  all  its  business,  and  every  stodc  holder 
in  such  corporation  shall  have  the  right  at  all  reasonable  times  to  examine 
the  records  and  books  of  account  of  the  corporation  has  no  application  to 
a  foreign  corporation  not  doing  business  in  this  state.  (2^  Having  an  office 
within  this  state  for  the  convenience  of  the  corporation  m  managing  some 
of  its  internal  affairs,  all  of  its  property  and  chief  offices  being  situated  in 
the  state  of  its  creation,  where  most  of  its  officers  also  reside,  does  not 
constitute  doing  business  in  this  state.    Affirmed.     (Holdoic,  J.) 

Reversed  on  the  Pacts. 

486a.  Sanderson  v.  Chicago  City  Ry,  Co,,  Gen.  No.  22437.  Reversed 
on  a  review  of  the  record.     (McSurely,  P.  J.) 

Reversed  on  the  Pacts. 

487a.  Buckmaster  v.  Monighan  Machine  Co,,  Gen.  No.  22447.  Reversed 
on  a  review  of  the  record.     (Holdom,  J.) 

Affirmed  on  the  Pacts. 

488a.  Akin  v.  Nolan,  Gen.  No.  22450.  Affirmed  on  a  review  of  the 
record.     (Holdom,  ].) 

Agency^Pajrment  of  Insurance  Premiums. 

489a.  Ellenbogen  v,  Frankfurt  General  Insurance  Co.,  Gen.  No.  2245Z 
Held:  The  payment  of  an  insurance  premium  to  an  agent  who  holds  the 
policy  for  delivery  to  the  assured  protects  him  against  the  further  claims  of 
the  company — for  such  possession  of  the  policy  clothes  the  agent  with  ap- 
parent authority  to  receive  the  premium  regardless  of  actual  autiiority. 
Affirmed  upon  Remittitur;  Otherwise  Reversed  and  Remanded.  (McSuie- 
LY.  P.  J.) 
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Personal  Injury — Power  to  Reverse  a  Verdict  of  Jury. 

490bl    Joseph   v.   Chicago    City   Railways   Company,   Gen.    No.   22464. 
Held:    Where  the  verdict  of  a  jury  is  manifestly  contrary  to  the  prepon- 
derating force  of  the  evidence,  it  is  encumbent  upon  this  court  to  reverse  with 
its  findings  of  fact.    Reversed.     (Holdom,  J.) 
Reversed  on  the  Pacts. 

491a.  Laski  v.  National  Council,  Knights  and  Ladies  of  Security,  Gen. 
No.  22467.    Reversed  on  a  review  of  the  records.     (McSxjbely,  P.  J.) 

Pleading — Unanswered  Pleas. 

492k.  Ferguson  v.  White  Oak  Coal  Company,  Gen.  No.  22470.  Held: 
One  good  plea  without  challenge  by  answer  or  replication  stands  confessed 
as  to  the  matters  therein  set  forth  by  way  of  defense,  and  one  good  plea 
in  bar  being  confessed,  operates  to  bar  the  plaintiff  from  judgment  on  that 
count  regardless  of  whether  the  other  pleas  are  good  or  bad.  Reversed  with 
a  finding  of  fact     (Hqldom,  J.) 

Affirmed  on  the  Facts. 

493a.  Seawell  v,  Oregon  Short  Line  R.  R.  Co.,  Gen.  No.  22807. 
Affirmed  on  a  review  of  the  record.     (McSurely,  P.  J.) 

Opinions  Filed  December  18,  1916. 
Practice — ^Judicial  Notice  of  Rules  of  Municipal  Court. 

494a.  Loghi  v.  Sabatini,  Gen.  No.  21451.  Held:  The  Appellate  Court 
cannot  take  judicial  notice  of  the  rules  of  the  Municipal  Court  of  Chicago. 
Affirmed.     (Dever,  J.) 

Affirmed  on  the  Facts. 

49Sa.  People  v.  Gravis,  Gen.  No.  22063.  Affirmed  on  a  review  of  the 
record.     (Holdom,  J.) 

Affirmed  on  the  Facts. 

496a.  Jackson  v.  Browning,  King  &  Co.,  Gen.  No.  22068.  Affirmed  on 
a  review  of  the  record.    (McSurely,  P.  J.) 

Affirmed  on  the  Facts. 

497a.  Malmin  v,  Stemheim,  Gen.  No.  22150.  Affirmed  on  a  review  of 
the  record.     (Dever,  J.) 

Bills  and  Notes— Title— Devolution  in  Case  of  IntesUcy. 

498a.  Forrest  v.  Delaney,  Gen.  No.  22161.  Held:  Subject  to  payment 
of  debts  and  the  cost  and  expenses  of  administration,  the  personal  property 
of  a  wife  leaving  a  husband  surviving,  but  no  descendants,  vests  in  the 
surviving  husband.  This  rule  applies  in  case  of  notes,  and  a  husband  surviv- 
ing gets  title  to  the  note,  without  endorsement  and  in  case  of  his  decease 
prior  to  the  death  of  the  wife,  it  goes  to  his  executor  or  administrator. 
Affirmed.     (Holdom,  J.) 

Reversed  on  the  Facts. 

499a.  Conrad  v.  Hess,  Gtn.  No.  22164.  Reversed  on  a  review  of  the 
record.    Reversed  and  judgment  here.     (McSurely,  P.  J.) 

Agency — Respondeat  Superior. 

500a.  Goldschmied  v.  National  Council,  Knights  and  Ladies  of  Security, 
Gen.  No.  22199.  Held:  When  the  local  lodge  of  a  fraternal  benefit  society 
knows  that  applicant  for  membership  is  in  a  prohibited  business  and  never- 
thdess  issues  to  him  a  benefit  certificate,  the  society  is  held  to  have  waived 
the  right,  under  its  by-laws  and  the  provisions  of  the  application  for  mem- 
bership, to  nullify  the  benefit  certificate  so  issued.    Affirmed.     (Deves,  J.) 
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Bills  and  Notes— Negotiable  Inatniments  Law— Notice  of  Presentment 
and  Dishonor. 
501a.  Anshen  Co,  v.  Iglowitz,  Gen.  No.  22220.  Held:  Due  present- 
ment and  notice  of  dishonor  are  necessary  to  charge  an  indorser;  and  fail- 
ure to  give  such  notice  discharges  such  indorser  from  liability.  Reversed 
and  judgment  here.    (Holdom,  J.) 

Affirmed  on  the  Pacts. 

5Q2a.  Mankowits  v.  Kersten  Co.,  Gen.  No.  22233.  Affirmed  on  a  review 
of  the  record    (McSurely,  J.) 

Personal  Injuries— Negligence  Per  Se— Duty  of  Operators  of  Street  Car. 
503a.  Marks  v.  Chicago  City  RaUxvay  Co.,  Gen.  No.  22247.  Held:  (1) 
Undoubtedly  a  failure  to  look  or  listen,  especially  where  it  is  affirmatively 
shown  that  looking  or  listening  mijsht  have  enabled  ^e  party  exposed  to  see 
the  train,  and  thus  avoid  being  injured,  is  evidence  tending  to  show  neglig- 
ence. But  it  is  not  conclusive  evidence,  so  that  a  charge  of  negligence  can 
be  predicated  upon  it  as  a  matter  of  law.  There  may  be  various  modifying 
circumstances  excusing  the  narty  from  looking  or  listening,  and  that  being 
the  case,  a  mere  failure  to  look  or  listen  cannot,  as  a  legal  condusion.  be 
pronounced  negligence  per  se.  (2)  A  street  railway  company  is  charged 
with  the  knowledge  that  the  public  may  lawfully  use  the  entire  street,  anl 
it  must,  in  operating  its  cars  on  the  streets,  employ  all  reasonable  means  to 
avoid  injuring  those  whom  it  knows  may  rightfully  use  that  part  of  the 
streets  occupied  by  its  tracks.    Reversed  and  remanded.     (Dever,  J.) 

Attachment — Praud  Overcoming  Effect  of  Schedule  of  Exemptions. 

S04a.  A,  /.  Bates  Co.  v.  Jacobs,  Gen.  No.  22276.  Held:  When  a  de- 
fendant on  a  writ  of  attachment  has  been  guilty  of  fraud  in  assigning  or 
concealing  his  effects  and  property,  judgment  should  go  against  him  on  the 
writ  of  attachment  even  though  the  goods  levied  on  are  included  in  the 
schedule  of  exemptions.    Reversed  and  remanded.    (McSusely,  P.  J.) 

Practice — Reversal  of  Judgment. 

505a.  Edwards  v.  Prest-o-Ute  Co.,  Gen.  No.  2230a  Held:  When  the 
court  can.  see  from  the  record  that  an  error  committed  by  the  trial  court  in 
the  progress  of  the  case  was  a  harmless  one,  or  that  its  injurious  effect 
was  obviated,  so  as  not  to  affect  injuriously  in  the  final  judgment  the  rights 
of  the  parties  against  whom  the  error  was  committed,  it  should  not  be 
allowed  to  work  a  reversal    Affirmed.     (Holdom,  J.) 

Affirmed  on  the  Pacts. 

506a.    Miller  v.  Bisms,  Gea  Na  22317.    Affirmed  on  a  review  of  the 
record.     (Dever,  J.) 
(McSuRELY,  J.) 

Contracts— What  Constitntes  Acceptance  of  an  Offer — Counter  Propo- 
sals. 
507a.  White  &  Co,,  v.  Tamowskv,  Gen.  No.  22444.  Held:  To  make 
a  contract,  a  proposition  made  must  be  unconditionally  accepted.  The  in- 
terpolation of  any  new  condition  or  any  departure  from  the  exact  terms 
of  the  proposition  in  any  written  acceptance  constitutes  a  new  offer,  and  be- 
fore the  parties  are  bound,  such  new  offer  must  be  unconditionally  accepted 
by  the  party  making  the  original  proposition.  Reversed  and  judgment  here. 
(HOLDOM,  J.) 

Contracts— Affirmation  of  Contract  Made  While  a  Minor. 

508a.  Fried  v.  Overland  Motor  Co.,  Gen.  No.  2244S.  Held:  Where  a 
thing  is  purchased  during  the  minority  and  is  kept  and  used  by  the  minor 
until  his  arrival  at  legal  age  and  then  converted  to  his  own  use,  such  con- 
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duct  amounts  to  an  election  to  stand  by  the  contract  made  during  minority. 
Affirmed.    (McSukely,  P.  J.) 

Contracts— Measure  of  Damages. 

S09a.  Schaefer  v.  Elser,  Gen.  No.  22446.  Held:  The  measure  of  dam- 
ages is  to  besought  in  the  contract  made  by  the  parties ;  and  where  the  amount 
of  damages  is  not  fixed  by  the  contract,  the  natural  proximate  injury  oc- 
casioned by  the  breach  of  duty  is,  within  the  contemplation  of  the  parties, 
the  measure  of  damages.    Reversed  and  remanded.     (Dever,  J.) 

Practice — ^Appeal — ^Judgments  Non  Obstante  Veredicto. 

510a.  Bennett  et  al.  v.  Baxter,  Gen.  No.  22449.  Held:  {I)  When  the 
defense  embodied  in  the  affidavit  of  merits,  defendant's  pleadmg  in  the  ac- 
tion, does  not  state  facts  which  if  uncontradicted  would  entitle  defendant 
to  prevail,  the  motion  for  judgment  non  obstante  veredicto  should  be  granted. 
(2)  When  the  claim  is  for  a  liquidated  amount  the  Appellate  Court  will 
render  final  judgment.    Reversed  and  judgment  here.     (Holdom,  J.) 

Contracts— Statute  of  Frauds. 

511a.  Lake  View  Hospital  Ass^n  and  Training  School  for  Nurses  v. 
Nicholson,  Gen.  No.  22453.  Held:  Where  goods,  money  or  services  are 
furnished  to  a  third  person  at  the  request  and  upon  the  credit  of  the 
promisor,  the  undertaking  is  original  and  the  Statute  of  Frauds  does  not 
apply.    Affirmed.     (McSurely,.P.  J.) 

Evidence — ^Admissibility  in  Evidence  of  Actions  of  Deceased  at  Time 
of  Death. 

512a.  Quinlivan  v.  Ready  &  Callaghan  Coal  Co.,  Gen.  No.  22455. 
Held:  Although  the  cause  of  the  deceased's  death  is  admitted,  evidence 
may  be  introduced  to  show  the  conduct  of  the  deceased  at  and  just  before  the 
time  of  his  death,  as  bearing  on  the  questions  of  lack  of  care  of  the  de- 
fendant   Reversed  and  remanded.     (Dever,  J.) 

Affirmed  on  the  Facts. 

513a.  Baskes  v.  Evening  American  Publishing  Co.,  Gen.  No.  22459. 
Affirmed  on  a  review  of  the  record.    (Holdom,  J.) 

Affirmed  on  the  Facts. 

514a.  /.  Austin  Dunn  Specialty  Co,  v.  Dunn,  Gen.  No.  22472.  Affirmed 
on  a  review  of  the  record.    (McSurely,  P.  J.) 

515a.  People  v,  Wojcxekowshi,  Gen.  No.  22490.  Affirmed  on  a  review 
of  the  record.     (McSurely,  P.  J.) 

Affirmed  on  the  Facts. 

516a.  Cohn  v.  Wolf,  Gen.  No.  22491.  Affirmed  on  a  review  of  the 
record.    (Deveh,  J.) 

Practice— Trial  Without  Jury— Motion  for  Non-Suit. 

517a.  Kelly  v.  Chicago  City  Railway  Co,,  Gen.  No.  22495.  Held:  (!) 
In  a  trial  before  a  court,  without  a  jury,  no  error  can  be  assigned  on  the 
failure  of  the  court  to  grant  a  motion  for  a  new  trial,  because  no  such 
motion  is  necessary,  as  the  error,  if  any,  in  such  condition  arises  on  the 
Court's  finding  and  the  entry  of  judgment  thereon.  (2)  A  motion  for  a  non- 
suit in  a  c^e  tried  without  a  jury  cannot  be  entertained  after  the  trial 
judge  has  announced  his  findings  and  declared  his  decision  of  the  case. 
Affirmed.    (Holdom,  J.) 

Affirmed  on  the  Facts. 

518a.  Engels  v.  Manning,  Gen.  No.  22497.  Affirmed  on  a  review  of  the 
record.    (McSupely,  P.  J.) 
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Slot  Machines— What  Constitutes  a  Gambling  Device? 

519a.  The  Almy  Manufacturing  Co,  v.  City  of  Chicago,  Gen.  No.  22663. 
Held:  The  purpose  of  the  machine,  its  quality  and  character,  the  possibili- 
ties of  its  operation  and  the  manner  in  which  it  is  susceptible  of  use  are  con- 
trolling factors  in  determining  whether  it  is  a  gambling  device  in  fact  or 
not.    Reversed  and  remanded.     (Holdom,  J.) 

Contracts  Covenants  Not  to  Engage  in  Business  Option  to  Termi- 
nate—Mutuality. 
520a.  Old  Rose  Distilling  Co.  v.  Feuer,  Gen.  No.  22997.  Held:  An 
option  to  terminate  on  the  part  of  one  party  to  a  contract  not  to  en^af^e  in 
a  certain  business  within  a  specified  time,  is  not  a  bar  to  suit  for  mjnnc- 
tion  upon  the  contract    Affirmed.    McSukely,  J.) 

Opinions  Filed  December  19,  1916. 

Evidence — Competency  of  Witness — Effect  of  Interest  on  Competency 
or  Creditibility  of  a  Witness. 

521a.  Bellman  v.  Epstein,  Gen.  No.  21576.  Held:  If  the  interest  of 
the  witness  in  the  event  of  the  suit  is  of  a  doubtful  nature,  the  objection 
goes  to  the  credit  of  the  witness,  not  to  his  competency.  Affirmed.  (Bakkes, 
P.J.) 

Reversed  on  the  Facts. 

522a.  Boyd  v,  Foster,  Gen.  No.  21675.  Reversed  on  a  review  of  the 
record.    (Barnes,  P.  J.) 

Affirmed  on  the  Facts. 

523a.  Johnson  v.  Hogg,  Gen.  No.  21775.  Affirmed  on  a  review  of  the 
record.     (Barnes,  P.  J.) 

Agency— Commission— Construction  of  Term  "Goods  Sold." 

524a.  Mooar  v.  Wheeling  Tile  Co.,  (kn.  No.  21827.  Held:  The  terms 
"goods  sold"  implies  a  transfer  of  title  which  does  not  part  until  the  goods 
ordered  have  been  manufactured  and  appropriated  for  the  purchaser,  and 
when  an  agent's  commission  is  based  upon  the  selling  price  of  all  goods 
sold,  it  is  not  due  and  payable  until  such  goods  have  been  manufactured  and 
appropriated  for  the  purchaser.     (McDonald,  J.) 

Affirmed  on  the  Facts. 

525a.  Zulu  Manufacturing  Co.  v.  Hoffman,  Gen.  No.  218J0.  Affirmed  on 
a  review  of  the  record.    (McGoortv,  J.) 

Reversed  on  the  Pacts. 

526a.    Johson  r.  Cn 
on  a  review  of  the  record.     (Barnes,  P. 


526a.    Johson  r.  Creamery_Pachage_Mfg.  Co.,  Gen.  No.  21836.    Reversed 


Affirmed  on  the  Pacts. 

527a.  Central  Trust  Co.  of  Illinois  v.  Kendall,  Gen.  No.  21842.  Affirmed 
on  a  review  of  the  record.     (McGoorty,  J.) 

Landlord  and  Tenant — Injury  Through  Failure    to    Repair    Prenaises — 
Liability  of  Occupant. 

528a.  Pyjsik  v.  Feske  and  City  of  Chicago,  C^en.  No.  21845.  Held: 
The  occupant  of  premises  is  responsible  for  injuries  inflicted  upon  another 
by  reason  of  the  neglect  or  failure  to  keep  the  premises  in  repair.  (Barnes, 
P.  J.) 
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Workmen's  Compensation  Act— Construction  of  Sec  8. 

529a.  Gitchener  &  Co.  v.  Industrial  Board  of  the  State  of  Illinois., 
Gen.  No.  21868.  Held:  A  case  is  brought  within  Sec.  8,  giving  compensa- 
tion for  loss  of  the  sight  of  an  eye  when  the  usefuhiess  of  tiie  eve  is 
permanently  lost  for  all  practical  purposes.    Affirmed.     CMcGookty,  J.) 

Reversed  on  the  Facts. 

530a.  People  ex  rel  Kominsky  v.  Engert.  Gen.  No.  21876.  Reversed  on 
a  review  of  the  record.    (McGodrnr,  J.) 

Affirmed  on  the  Pacts. 

531a.  Kosik  v.  Slovak  Evangelical  Angsburg  Denomination^  Parish  of 
Sts,  Peter  and  Paul,  Gen.  No.  21885.  Affirmed  on  a  review  of  the  record. 
(McDonald,  J.) 

Affirmed  on  the  Pacts. 

532a.  Chaimowits  v.  Formanek,  Gen.  No.  21891.  Affirmed  on  a  review 
of  the  record.     (Barnes,  P.  J.) 

Estoppel  by  Verdict — ^Effect  of  Absence  of  Exact  Identity  of  Parties 

in  Both  Suits — ^Application  of  Doctrine  Where  Two  Proceedings 

Are  in  Different  Porms. 

533a.    Gounaris  v,  Pavlakos  and  Kascos,  Gen.  No.  21921.    Held:     (1) 

It  is  no  objection  to  the  operation  of  the  prior  verdict  as  an  estoppel  that 

the  present  action  includes  some  parties  not  joined  in  the  former  action, 

provided  the  judgment  was  rendered  on  its  merits,  and  provided  the  cause 

of  action  in  the  two  suits  is  the  same,  and  the  party  against  whom  the 

estoppel  is  set  up  was  actually  a  party  to  the  former  litigation.     (2)  It  is 

immaterial  that  the  first  suit  was  at  law  and  the  second  in  chancery  when 

the  relief  given  in  the  second  suit  is  not  peculiar  to  equity  nor  dependent 

on  the  enforcement  of  equitable  principles,  but  is  merely  a  money  judgment 

Reversed.     (Barnes,  P.  J.) 

Attachment— Action  by  Third  Party  Interpleaded  in  a  Wrongful  Attach- 
ment—Construction of  Sees.  4  and  5  of  Chapter  11,  R.  S.  of  HI., 
in  Regard  to  Right  to  Sue  at  Common  Law. 

534a.  First  State  Bank  of  Pond  Creek,  Oklahoma  v.  Clark,  Gea.  No. 
21915.  Held:  (1)  Where  a  third  party  has  been  deprived  of  possession 
and  use  of  his  property  by  the  wrongful  suing  out  and  levying  of  an  attach- 
ment writ,  it  is  not  necessary  to  prove  malice  and  want  of  probable  cause 
on  the  part  of  the  attachment  plaintiff.  (2)  Sees.  4  and  5  of  Chap.  11,  R.  S. 
of  111.  do  not  restrict  the  third  person  so  injured  to  a  suit  on  the  attach- 
ment bond.  Suit  may  be  brought  either  in  tort  or  on  the  bond.  Affirmed. 
(McDonald,  J.) 

Reversed  on  the  Pacts. 

535a.  Barnes  v.  Barnes,  Gen.  No.  21925.  Reversal  on  a  review  of  the 
record.     (McDonald,  J.) 

IN  THE  SECOND  DISTRICT 

Opinions  Digested  by  Student  Editor  John  L.  Turnbull. 

OnNioNS  Filed  Afril  19,  1916. 

Bills  and  Notes— Liability  of  Endorser— Right  of  Subrogation. 

lb.  Kopf  V,  Yardy,  Gen.  No.  6090.  Held:  (1)  When  an  instrument  is 
dishonored  by  non  payment,  an  immediate  right  of  recourse  to  all  parties 
secondarily  liable  thereon  accrues  to  the  holder.  (2)  Where  one  becomes 
liable  as  an  endorser  on  the  strength  of  a  trust  deed  security,  *  *  *  he  has 
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a  right  to  rely  on  the  benefit  of  this  security,  and  upon  the  legal  right  with 
which  he  would  become  vested  if  compelled  to  pay  the  debt;  namely  to 
become  subrogated  to  the  rights  of  the  holder  to  the  security,  and  tiius 
to  utilize  it  in  making  himself  whole.  Reversed  and  remanded  (Niehaus. 
P.J.) 

Appeal— Defenses  Not  Raised  at  Trial. 

2b.  Znkas  v,  Appleton  Mfg,  Co.,  Gen.  No.  6140.  Held:  A  defense  not 
made  in  the  court  below  will  not  be  recognized  on  app«d.  Affirmed. 
(Caenes,  J.) 

Opinions  Filed  Atsil  26,  1916. 

Practice — ^Dismissal  of  Bill  for  Injunction. 

3b.  Kfies  v.  Connty  of  Rock  Island,  Gen.  No.  6168.  Held:  Where  there 
are  allegations  in  a  bill  which,  if  true,  would  entitle  complainant  to  relief, 
even  though  the  allegations  be  too  general,  it  is  error  to  dismiss  the  bilL 
Reversed  and  remanded.    (Dqell,  J.) 

Affinned  on  the  Facts. 

4b.  O'Connor  v.  Kennedy,  Gen.  No.  6171.  Affirmed  on  a  review  of  the 
record.     (Niehaus,  P.  J.) 

Debtor  and  Creditor^Bulk  Sales  Act 

Sb.  Larson  v.  Judd,  Gen.  No.  6172.  Held:  The  Bulk  Sales  Act  did  not 
contemplate  that  one  called  upon  to  render  personal  services  cannot  sell  the 
chattels,  goods  or  other  things  that  are  appurtenant  thereto  unless  the  con- 
ditions imposed  by  the  act  arc  complied  with.     Affirmed.     (Carnes,  J.) 

AJffinned  on  the  Facts. 

6b.  Burkheimer  v.  C.  R,  L  &  P,  Ry,  Co.,  Gen.  No.  6210.  Affirmed  on 
a  review  of  the  record.    (Caenes,  J.) 

Warranty  Deeds— Express  Covenants — Statute  of  Limitations— Payment 
of  Interest — Damages. 

7b.  Chicago  Mill  &  Lumber  Co.  v.  Townsend,  Gen.  No.  6216.  Held: 
(1)  A  covenant  is  a  species  of  express  contract,  and  where  the  covenant 
involved  expressly  provides  for  the  payment  of  money  in  the  event  of  a 
breach  thereof,  it  may  be  sued  upon  as  a  contract  to  pay  money.  (2)  The 
Statute  of  Limitations  does  not  b^n  to  run  until  the  cause  of  action  accrues. 
(3)  The  Statute  of  Limitations  of  a  foreign  state  does  not  apply  unless 
die  parties  were  non-residents  of  this  state  at  the  time  the  cause  of  action 
accrued.  (4)  Where  a  contract  for  the  payment  of  money  contains  a  stipu- 
lation for  the  recovery  of  interest,  but  docs  not  either  expressly  or  impliedly, 
fix  a  time  from  which  such  interest  is  to  be  computed,  the  interest  should  be 
computed  from  the  date  of  the  contract  (5)  The  Appellate  Court  has  power 
to  render  such  judgment  for  damages  as  the  trial  court  should  have 
rendered.    Reversed  and  judgment  here.     (Niehaus,  J.) 

Opinions  Filed  May  9,  1916. 

Affirmed  on  the  Pacts. 

8b.  Jarvis  v.  G  &  J.  Coal  Co.,  Gen.  No.  6203.  Affirmed  on  a  review 
of  the  record.     (Dibell,  P.  J.) 

Wife  Abandonment— Husband  Resident  in  Another  State. 

9b.  People  v.  Herrick,  Gen.  No.  6229.  Held:  A  husband,  being  resi- 
dent of  another  state  at  the  time  information  is  filed  against  him  charging 
wife  abandonment,  is  not  guilty  of  committing  the  offense  in  the  county 
where  the  wife  resides.    Reversed  and  remanded.     (Pee  Cueiam.) 
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Practice— Motion  to  Qumsh  Fee  BilL 

10b.  Clendenia  v.  Adams  Express  Co,,  Gen.  No.  6282.  Held:  In  the 
absence  of  a  stipulation  to  the  contrary  embodied  in  the  bill  of  exceptions 
signed  by  the  trial  judge,  the  presumption  prevails  that  the  court  acted 
correctly  in  refusing  to  quash  the  fee  biU.    Affirmed.    (Per  Cukiaic.) 

Opinions  Filed  May  24.  1916. 

Personal  Injuries — Expert  Testimony. 

lib.  Strohm  v.  Postal  Telegraph  Co.,  Gen.  No.  6243.  Held:  Where 
all  the  facts  of  a  situation  have  been  ascertained  and  made  intelligible  to  the 
jury  it  is  not  a  question  for  expert  opinion  whether  the  condition  is  safe 
or  unsafe  nor  should  evidence  be  heard  of  what  specific  things  others  were 
doing  or  are  in  the  habit  of  doing  under  such  circumstances.  Affirmed. 
(Carnes,  J.) 

.  Opinions  Filed  August  10, 1916. 
Reversed  on  the  Facts. 

12b.  Siegart  v.  Public  Service  Co.,  Gen.  No.  6148.  Reversed  and  re- 
manded on  a  review  of  the  record.    (Carnbs^  J.) 

Practice— Quo  Warranto. 

13b.  People  v.  Andrews,  Gen.  No.  6235.  Held:  In  a  quo  warranto 
proceeding,  the  defendant  must  either  disclaim  or  justify;  if  he  justifies, 
he  must  set  out  his  title  specially,  and  show  a  valid  title  to  the  office.  The 
people  are  not  bound  to  show  anything.  He  must  exhibit  authority  for 
exercising  the  functions  of  the  office,  or  the  people  will  be  entitled  to  judg- 
ment of  ouster.    Reversed  and  remanded.    (Carnes,  J.) 

Personal  Injuries— Duty  of  Motormen — Negligence. 

14b.  Lund  v.  Osborne,  Gen.  No.  6240.  Held:  (1)  It  is  dearly  the 
duty  of  those  in  control  of  street  cars  to  exercise  a  greater  degree  of 
care  and  watchfulness  when  approaching  a  street  crossing  or  intersection, 
than  at  other  places  along  their  route.  (2)  It  is  not  necessary  in  order  to 
constitute  wilful  or  wanton  negligence,  to  show  ill  will  against  the  par- 
ticular person  injured;  but  an  entire  absence  of  care  for  the  life,  person  or 
property  of  others,  if  it  exhibits  indifference  to  disastrous  consequences,  is 
sufficient    Affirmed.     (Niehaus,  P.  J.) 

Practice— Bill  of  Exceptions. 

15b.  Dairs  Milk  Machinery  Co.  v.  Tappen,  Gen.  No.  6243.  Held:  In 
the  absence  of  a  bill  of  exceptions  setting  out  the  evidence,  it  must  be  pre- 
sumed conclusively  that  the  verdict,  which  the  jury  rendered,  was  sustained 
by  the  evidence  adduced  at  the  trial.    Affirmed  (Niehaus,  P.  J.) 

Practice — ^Judgments  of  Foreign  States. 

16b.  McCloud  V.  Hagle,  Gen.  No.  6246.  Held:  A  judgment  in  lieu 
by  a  court  of  competent  jurisdiction  cannot  be  collaterally  assailed  in  another. 
Affirmed.     (Carkes,  J.) 

Affirmed  on  the  Facts. 

17b.  Allison  v.  Belvidere  Screw  Machine  Co.,  Gen.  No.  6247.  Affirmed, 
on  a  review  of  the  record.    (Niehaus,  P.  J.) 

Gifts  Causa  Mortis — ^Necessary  Elements. 

18b.  Lounsberry  v.  Boger,  Gen.  No.  6248.  Held:  To  make  a  valid  gift 
causa  mortis,  the  owner  must  not  only  part  with  its  possession,  but  all  control 
and  dominion  over  the  property.   Affirmed.    (Neehaus,  P.  J.) 
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Reversed  on  the  Pacts. 

19b.  EUers  v.  Peoria  Ry.  Co.,  Gen.  No.  62S0l  Reversed  and  remanded 
on  a  review  of  the  record.    (GotNES,  J.) 

Affirmed  on  the  Pacts. 

20b.  General  Accident  Ins,  Co.  v.  Krekel,  Gen  No.  6252.  Affirmed 
on  a  review  of  the  record.    (Niehaus,  P.  J.) 

Evidence — ^Telephone  Conversations. 

21b.  Thede  Brothers  v.  Matthews,  Gen.  No.  6253.  Held:  If  a  witness 
identifies  the  voice,  a  conversation  over  the  telephone  is  admissable,  and  its 
force  as  evidence  depends  upon  whether  or  not  me  jury  believes  the  witness. 
Affirmed    (Dibell,  J.) 

Bastardy— Proof. 

22b.  People  v.  Cutler,  Gen.  No.  6254.  Held:  In  prosecutions  for  bas- 
tardy, it  is  incumbent  on  the  prosecution  to  establish  the  charge  of  bastardy 
by  the  weight  of  the  evidence.    Reversed  and  remanded.    (Niehaus,  P.  J.) 

Evidence — Proof  of  Cause  of  Action. 

23b.  Ryan  v.  Hardy,  Gen.  No.  6256.  Held:  The  number  of  witnesses 
who  testify  in  a  case,  is  not  necessarily  decisive  of  the  question  of  pre- 
ponderance. If  there  are  but  two  witnesses,  and  they  testify  diametrically 
opposite,  concerning  matters  wi^in  their  personal  knowledge,  this  does 
not  necessarily  result  in  a  lack  of  preponderance  concerning  the  matters ;  the 
question  of  preponderance  is  largely  a  question  of  the  credibility  of  the 
witnesses  who  testify;  and  a  question  for  the  jury.  Affirmed.  (Niehaus, 
P.  J.) 

Affirmed  on  the  Facts. 

24b.  Town  of  Magnolia  v.  Kays,  Gen.  No.  6258.  Affirmed  on  a  review 
of  the  record.     (Carnes,  J.) 

Municipal  Corporations — Right  of  Officers  to  Salary. 

25b.  Frederick  v.  City  of  Peoria,  Gen.  No.  6260.  Held:  A  city  has  no 
right  to  withhold  from  a  police  officer  a  part  of  his  salary,  because  of  his 
absence  from  his  duties  due  to  illness.    Affirmed.    (Niehaus^  Pr  J.) 

Personal  Injuries — Evidence. 

26b.  Pickens  v.  City  of  Kankakee,  Gtn.  No.  6262.  Held:  Opinions  of 
a  physician  founded  in  part  upon  subjective  symptoms,  the  knowledge  of 
which  is  derived  by  the  physician  during  the  treatment  of  the  patient,  arc 
competent.    Affirmed.     (Dqell,  J.) 

Torts — Injury  to  Personal  Property — Measure  of  Damages. 

27b.  Swain  v.  Mehl,  Gen.  No.  6274.  Held:  Where  personal  property 
has  been  injured  by  the  negligence  of  another  and  cannot  be  repaired,  the 
measure  of  damages  is  the  difference  between  the  market  value  of  the  prop- 
erty before  the  injury,  and  the  value  of  the  wreckage.  Reversed  and  re- 
manded.    (Carnes,  J.) 

Contract — Parol  Evidence  to  Vary  Terms  of  Written  Agreement. 

28b.  Robbs  Express  Co.  v.  Forkel,  Gen.  No.  6277.  Held:  It  is  well 
settled  that  a  written  contract  unambip^uous  in  the  terms  cannot  be  varied, 
contradicted  or  modified  by  parol  evidence  of  anything  that  occurred  at 
or  prior  to  the  time  when  such  written  contract  was  executed.  Affirmed. 
(Niehaus,  P.  J.) 

Insurance — Construction  of  Benefit  Clauses. 

29b.  Baker  v.  States  Accident  Ins.  Co.,  (kn.  No.  6279.  Held:  The 
term  "necessarily  confined  in  the  house"  has  been  repeatedly  held  not  to 
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mean  that  the  person  need  remain  constantly  in  the  house;  the  words 
should  receive  a  reasonable  construction  with  a  view  to  the  purpose  for 
which  they  were  intended  in  the  insurance  agreement  Afiirmed.  (Niehaus, 
P.J.) 

Contracts— Presumption  of  Abandonment. 

30b.  Westchester  Fire  Ins.  Co.  v.  Struck,  Gen.  No.  1280.  Held:  Where 
an  abandonment  or  waiver  is  relied  upon  it  must  be  shown  to  have  the 
clear  intention  of  the  parties  to  abandon  the  contract  previously  entered  inta 
Courts  will  indulge  no  presumption  in  favor  of  waiver  of  a  contract  where 
specific  performance  is  sought  to  be  enforced;  nor  will  they  infer  waiver  or 
abandonment  upon  slight  proof.    Affirmed.    (Carnes,  J.) 

Reversed  on  the  Facts. 

31b.  Lewis  v.  New  Amsterdam  Casualty  Co.,  Gen.  No.  6281.  Reversed 
and  remanded  on  a  review  of  the  record.    (Dibeu.,  J.) 

Affirmed  on  the  Facts. 

32b.  People  v.  Peck,  Gen.  No.  6283.  Affirmed  on  a  review  of  the  record. 
(DiBELL,  J.) 

Affirmed  on  the  Facts. 

33b.  Remberg  v.  Interstate  Independent  Telephone  and  Telegraph  Co,, 
Gen.  No.  6283-4-5.    Affirmed  on  a  review  of  the  record.     (Carnes,  J.) 

Reversed  on  the  Pacts. 

34b.  Sadler  v.  Schnelbacher,  Gen.  No.  6287.  Reversed  on  a  review  of 
the  record.    (Carnes,  J.) 

Affirmed  on  the  Facts. 

3Sb.  Tindall  v.  C.  &  N,  W.  Ry.  Co.,  Gen.  No.  6288.  Affirmed  on  a 
review  of  the  record.     (Dibell,  J.) 

Real  Property — Damage  by  Drainage — Mandamus. 

36b.  Stoddard  v.  Keefe,  Gen.  No.  6291.  Held:  Owners  of  lower  lands 
are  subject  without  redress  to  damage  from  surface  drainage  of  higher 
lands  owned  by  others,  even  though  waters  are  precipitated  upon  the  lower 
lands  by  artificial  drainage  that  would  otherwise  evaporate  or  seep  into  the 
soil.  (2)  Mandamus  lies  only  where  there  is  a  clear  legal  right  to  have  an 
act  performed,  an  act  that  it  is  the  defendant's  duty  to  perform.  It  does  not 
lie  in  a  doubtful  case.    Affirmed.    (Carnes,  J.) 

Affirmed  on  the  Facts. 

37b.  Harrison  Drainage  Dist.  v.  Parker,  Gen.  No.  6292.  Affirmed  on  a 
review  of  the  record.    (Dibell,  J.) 

Debtor  and  Creditor — Assignment  of  Estates  in  Expectancy — Discharge 
in  Bankruptcy. 

38b.  Dumont,  Roberts  &  Co.  v.  McDougal,  Gen.  No.  6293.  Held: 
(1)  Estates  in  expectancy  may  be  assigned  and  the  assignment  will  be  en- 
forced in  equity  when  it  ceases  to  be  an  expectancy,  and  becomes  a  vested 
interest  (2)  Where  the  assignor  of  such  an  expectancy  is  afterwards 
adjudged  a  bankrupt  and  is  discharged,  subsequent  enforcement  of  the  lien 
created  by  his  assignment  is  not  barred  by  his  discharge  in  bankruptcy. 
Affirmed.    (Dibell,  J.) 

Affirmed  on  the  Facts. 

39b.  Pierce  v.  Village  of  North  Utica,  Gen.  No.  6294.  Affirmed  on  a 
review  of  the  record.    (Carnes,  J.) 
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Hmband  and  Wife— Alimony  Pendente  Lite— Denial  of  Marriage. 

40b.  Nelson  v.  Nelson,  Gen.  No.  6295.  Held:  Proof  or  admission  of  a 
marriage  de  facto  presents  a  proper  case  for  the  allowance  of  alimony  pen- 
dente lite,  although  a  marriage  de  jure  is  denied.    Affirmed.     (Ddell,  J.) 

Affirmed  on  the  Pacta. 

41b.  Carr  v.  Carr,  Gen.  No.  6297.  Affirmed  on  a  review  of  the  record. 
(Carnes,  J.) 

Reversed  on  the  Pacta. 

42b.  Horea  v,  Illinois  Central  Ry,  Co.,  Gen.  No.  6296.  Reversed  and 
remanded  on  a  review  of  the  record.    (Carnes,  J.) 

Personal  Injnriea— Pederal  Safety  Appliances  Act. 

43b.  Davidson  v.  Peoria  &  Pekin  Union  Ry.  Co.,  Gen.  No.  6299.  Held: 
A  temporary  defect  and  failure  to  work  of  an  equipment  required  by  die 
Safety  Appliance  Act,  creates  a  liability  and  subjects  the  defendants  to  the 
penalties  an  d  burdens  imposed  by  that  act,  even  though  such  failure  arose 
from  some  defect  unknown  to  the  employer,  which  in  the  exercise  of  reason- 
able  care  he  could  not  have  ascertained  and  remedied.  An  averment  of 
due  care  in  the  declaration  of  plaintiff  is  surplusage.    Affirmed.     (Carnes, 

Affirmed  on  the  Pacta. 

44b.  Knight  Light  Co.  v.  Morrison,  Gen.  No.  6301.  Affirmed  on  a  review 
of  the  record.     (Dibell,  J.) 

Temporary  Injunctions — Controlling  Pactors. 

4Sb.  Barren  v.  Lake  Forest  Water  Co.,  Gen.  No.  6302.  Held:  Wheriier 
the  status  quo  shall  be  preserved  by  the  granting  or  continuance  of  a  tem- 
porary injunction  depends  not  only  upon  the  probability  of  the  case  made 
on  such  a  hearing,  but  also  upon  the  relative  injury  that  might  be  sustained 
by  the  parties  by  the  action  of  the  Chancellor  in  granting  or  refusing  a 
temporary  injunction  contrary  to  what  might  be  found  on  a  final  hearing 
to  be  the  merits  of  the  case.    Reversed.    (Carnes,  J.) 

Reversed  on  the  Pacts. 

46b.  Farrell  Admin'r  v.  Bruce,  Gen.  No.  6303.  Reversed  and  remanded 
on  a  review  of  the  record.     (Dibell,  J.) 

Personal  Injuries— Liability  of  Landlord  for  Damage  Caused  on  Leased 
Premises. 

47b.  Watson  v.  Hicks,  Gen.  No.  6304.  Held:  A  landlord  is  not  re- 
sponsible for  the  misconduct  or  neglect  of  his  tenants,  even  though  occasioned 
by  the  manner  in  which  the  premises  were  constructed,  provided  they  were 
capable  of  being  used  in  a  proper  manner,  whereby  no  injury  could  have 
resulted.    Reversed.     (Nibhaus,  P.  J.) 

Contracts— Tender  of  Damages. 

48b.  Smith  v.  Whitebour,  Gen.  No.  6306.  Held:  Where  a  tender  of 
damages  is  in  court,  the  plaintiff  has  a  right  to  take  it,  and  the  acceptance  of 
such  tender  does  not  bar  him  for  recovering  more,  if  more  is  due.  Reversed 
and  remanded.    (Dibell,  J.) 

Partition  of  Realty — Compensation  for  Improvements. 

49b.  Bartholemew  v.  Bartholemew,  Gen.  No.  6310.  Held:  In  a  partition, 
when  a  sale  is  had,  those  who  have  lawfully  made  improvements  upon  the 
premises  are  allowed  by  way  of  compensation  the  actual  increase  of  the 
price  received  at  the  sale  in  consequence  of  the  improvement  It  is  abo 
true  that  a  tenant  in  common  in  possession  may  make  proper  improvements 
without  the  consent  of  his  co-tenant    Affirmed.     (Dibell,  J.) 
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Bills  and  Notes— Negotiable  Instruments.  ^ 

SOb.  ///.  Midland  Ry,  Co.  v.  Parmer's  State  Bank,  Gen.  No.  6314.  Held: 
An  instrument  payable  upon  a  contingency  is  not  negotiable,  and  the  happen- 
ing of  the  event  does  not  cure  the  defect    (Dtwktj.,  J.) 

Mandamus— Petition  for  Vote  on  Saloon  Question. 

51b.  People  v.  Knoll,  Gen.  No.  6318.  Held:  Where  a  town  is  not 
incorporated  and  is  not  laid  out  in  streets  having  particular  pames  and  it  is 
sufficient  within  the  statute  for  one  to  sign  merdy  the  name  of  the  town  as 
his  residence.  Such  signature  is  good  and  mandamus  will  lie  against  die 
proper  officer  for  failure  to  grant  the  petition.    Affirmed.    (Ddell,  J.) 

Affirmed  on  the  Pacts. 

52b.  Richard  v,  Brunner  Foundry  and  Machinery  Co.,  Gen.  No.  6183. 
Affirmed  on  a  review  of  the  record.    (Niehaus,  P.  J.) 

Opinions  Filed  October  12, 1916. 

Personal  Injuries— Liabilily  for  Injuries  Caused  by  Electric  Current- 
Evidence — ^Leading  Questions. 
53b.  Frasier,  Admnx.  v.  City  of  Geneva,  Gen.  No.  6238.  Held:  (1) 
Where  parties  undertake  to  wire  their  own  property,  and  then  apply  to  a 
light  company  to  deliver  a  current  to  light  tiie  building,  they  must  be  as- 
sumed to  take  all  risks  resulting  from  the  character  of  the  wire  which  is 
put  in  and  the  method  of  construction  which  is  adopted  in  putting  it  in.  (2) 
The  general  rule  prevailing  in  this  country  forbids  leading  questions  on 
examination  in  chief.    Revised  and  remanded.     (Ddell,  J.) 

Affinned  on  the  Pacts. 

54b.  Meers  v.  Daley,  Gen.  No.  6244.  Affirmed  on  a  review  of  the 
record.     (Niehaus,  P.  J.) 

Affirmed  on  the  Pacts. 

55b.  Woman's  American  Baptist  Home  Mission  Society  v.  Raybum, 
Gen.  No.  6248.    Affirmed  on  a  review  of  the  record.     (Dibell,  J.) 

Reversed  on  the  Pacts. 

56b.  Zehr  v.  Zehr,  Gen.  No.  6251.  Reversed  and  remanded  on  a 
review  of  the  record.     (Dqell,  J.) 

Attractive  Nuisance — ^Necessary  Elements— Proximate  Cause. 

57b.  Kalman,  Admnx.  v.  Cohen,  Gen.  No.  6255.  Held:  (1)  In  case 
of  injury  by  attractive  nuisance,  it  must  be  shown  that  the  dangerous  thing 
was  so  located  as  to  attract  children  from  the  street  or  from  some  other 
public  place  where  they  might  be  expected  to  be,  and  an  owner  will  not  be 
liable  if  he  maintains  something  for  his  own  use  which  might  be  dangerous 
but  which  would  only  be  found  b^  children  going  upon  his  premises  as 
trespassers.  (2)  It  is  essential  to  liability  in  such  cases  that  the  attractive 
thing,  or  sometiiing  in  separably  connected  with  it  must  be  the  proximate 
cause  of  of  injury.    Affirmed.    (Dibell,  J.) 

Contracts— Promises  Based  on  Moral  Obligations. 

58b.  Meixner  v.  Western  Live  Stock  Insurance  Co,,  Gen.  No.  6259. 
Held:  A  promise  made  under  a  sense  of  moral  obligation  is  not  made 
upon  a  sufficient  consideration,  and  is  not  legally  binding.  Affirmed. 
(Casnes,  J.) 

Personal  Injuries — Coroner's  Verdict  as  Evidence. 

59b.  Swengel  v.  Illinois  Third  Vein  Coal  Co.,  Gen.  No.  6264.  Held: 
The  entire  verdict  of  a  coroner's  jury  is  competent  evidence,  and  it  is 
error  to  instruct  a  trial  jury  to  disregard  any  part  of  it    Reversed.    (Dibell, 

^^  (i») 


Digitized  by 


Google 


n  ILUNOIS  LAW  REVIEW 

Replevin— Conditional  Sale*— Delivery. 

60b.  Stover  Carriage  Co,  v.  Richardson,  Gen.  No.  6265.  Held:  (1) 
An  owner  of  personal  property  will  not  be  perniitted  to  sell  it  conditionally, 
and  deliver  it  to  another,  and  successfully  maintain  the  reservation  of  title 
in  himself,  as  real  owner,  jyy  contract,  as  against  bona  fide  purchasers 
for  value  or  execution  creditors  of  the  judgment  debtor,  to  whom  sudi 
property  and  the  possession  thereof  has  been  delivered  under  a  contract  of 
conditional  sale;  As  between  the  parties  themselves,  a  conditional  sales 
contract,  with  a  reservation  of  title  to  personal  properly  until  payment  is 
made  therefor,  is  enforceable;  and  such  a  contract  is  valid.  (2)  The 
delivery  to  the  vendee  of  the  key  of  the  warehouse  in  which  goods  are 
lodged,  where  such  goods  are  ponderous,  and  incapable  of  being  handed 
from  one  person  to  anotiier,  is  actual  delivery.    Reversed.    (Nixhaus,  P.  J.) 

Affirmed  on  the  Pacts. 

61b.  Thompson  v.  Thompson  Carnation  Co,,  Gen  No.  6271.  Affirmed 
on  a  review  of  the  record.    (Caknbs,  J.) 

Inturance— Nature  of  Contract— Right  of  Subrogation. 

62b.  Pontiac  Mutual  County  Fire  Ins,  Co.  v.  Sheihley,  Gen.  No.  6272. 
Held:  (1)  The  contract  of  insurance  is  for  indemnity,  and  if  the  insured 
receives  satisfaction  or  part  satisfaction  for  his  loss  from  a  wrongdoer  who 
has  caused  the  loss,  the  amount  so  received  will  be  applied  in  full  or 
partial  discharge  of  the  policy.  (2)  If  the  loss  is  not  satisfied  by  the 
wrongdoer,  and  the  insurance  company  pays  it,  it  is  entitied  to  equitable 
subrogation  to  the  claim  of  the  insured  against  such  wrongdoer.  AJSirmed 
(Carnes,  J.) 

Master  and  Servant-^Mines  and  Miners'  Act — Contributory  Negligence. 
63b.  Randall,  Admn'r  v.  Crescent  Coal  Co.,  Gen.  No.  6293.  Held:  It 
is  not  enough  under  the  Mines  and  Miners  Act,  to  show  that  a  defendant 
had  an  unsafe  place  for  his  servant  to  work.  It  must  also  be  shown  that 
servant  was  rightfully  in  that  place  before  liability  attaches  to  the  master. 
Reversed.    (Caknes,  J.) 

Municipal  Coiporationa— Establishment  of  Street  Grades— Liability  to 
Property  Owners  for  Diverting  Water  Courses. 

64b.  Leynoud  r.  Village  of  Cherry,  Gen.  No.  6286.  Held:  A  grade 
may  be  established  by  user,  and  where  a  municipality  after  establishing  a 
grade  of  its  streets  by  user  or  ordinance  cannot  be  permitted  to  abandon 
that  grade  and  return  surface  waters  to  their  old  natural  water  course 
without  incurring  liability  for  damages  occasioned  abutting  owners.  Affirmed. 
(Carnes,  J.) 

Reversed  on  the  Pacts. 

6Sb.  Klennenburg  v,  Deere  &  Mauser  Co.,  Gen.  No.  6290.  Reversed  and 
remanded  on  a  review  of  the  record.    (Dibell,  J.) 

Interstate  Commerce. 

66b.  Godby  v.  Wilson,  Gen.  No.  6300.  Held:  The  repair  of  the 
main  track  of  an  interstate  railroad  and  the  bringing  of  materials  to  the 
place  of  repair  for  that  purpose  are  matters  coming  within  the  federal 
act    Affirmed.    (Dibell,  J.) 

Personal  Injuries — Negligence  Per  Se — Contributory  Negligence — Proxi- 
*mate  Cause — ^Expert  Testimony. 
67b.  Fogelsang  v.  Peoria  Ry  Co,,  Gen.  No.  6305.  Held:  (1)  While 
it  is  true  that  the  omission  of  a  duty  imposed  by  positive  law  is  negligence 
per  se,  yet  such  negligence  becomes  actionable  as  a  title  only  when  it 
causes  or  contributes  to  the  injury  complained  of.     (2)   Even  though  it 
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appears  that  the  injured  party  had  been  engaged  in  the  violation  of  an 
ordinance,  to  bar  a  recovery  on  that  ground,  it  must  appear  that  such  vio- 
lation of  the  ordinance  was  the  proximate  and  e£ficient  cause  of  the  injury. 
(3^  If  a  party  suffers  injury  w.nilst  violating  a  public  law  the  other  party 
being  also  a  transgressor,  he  cannot  recover  for  the  injury  if  his  unlaw- 
ful act  was  the  cause  of  the  injury.  (4)  Mere  surmise  or  conjecture  can- 
not be  regarded  as  proof  of  an  existing  fact  or  of  a  future  condition  that 
will  result.  Expert  witnesses  can  only  testify  or  give  their  opinion  as  to 
future  consequences  that  are  shown  to  be  reasonably  certain  to  follow. 
Reversed  and  remanded.     (Caknss,  J.) 

Reversed  on  the  Facta. 

68b.  Rynearson  v,  McCartney,  Gen.  No.  6309.  Reversed  and  remanded 
on  review  of  the  record.     (Ca&nes,  J.) 

Bills  and  Notes — Checks-^Banker  and   Depositor— Negotiable   Instru- 
ments Law. 

69b.  C.  B.  &  Q,  Ry.  Co.  v.  Merchants  Nafl  Bank,  Gen.  No.  6313. 
Held:  (1)  By  the  law  of  Illinois  as  it  exists  today  (since  the  passage 
of  the  Negotiable  Instruments  Act  of  June  5,  1907)  a  bank  is  not  liable 
in  any  case  to  the  holder  of  a  check  drawn  on  it  unless  and  until  it 
accepts  or  certifies  itself.  (2)  Under  the  Negotiable  Instruments  Act,  a 
check  of  itself  does  not  operate  as  an  assignment  of  any  part  of  the  funds 
to  the  credit  of  the  drawer  with  the  bank  and  the  bank  is  not  liable  to  the 
holder  unless  and  until  it  accepts  or  certifies  the  check.    Affirmed.    (Caxnxs^ 

Personal  Injuries — Child  Labor  Act  and  Workmen's  Compensation  Act 
— Repeal  by  Implication. 

70b.  Lostutter  v.  Brown  Shoe  Co.,  Gen.  No.  6317.  Held:  The  repeal 
of  a  statute  by  implication  is  not  favored,  and  unless  where  two  acts  of  the 
legislature  come  in  question,  they  are  clearly  inconsistent  with  and  repugnant 
to  each  other ;  or  unless  in  the  later  statute,  some  express  notice  is  taken  of 
the  former,  plainly  indicating  an  intention  to  repeal  it,  the  later  statute 
will  not  be  considered  as  operating  to  repeal  the  former  b^  implication. 
(2)  No  legislative  intent  is  anywhere  apparent  in  the  provisions  of  the 
Workmen's  Compensation  Act,  to  repeal  or  abrogate  any  part  of  the  pro- 
visions of  the  Child  Labor  Act;  and  the  legitimate  operation  of  the  Work- 
men's Compensation  Act  does  not  necessarily  interefere  with  the  operation 
of  the  Child  Labor  Act;  and  there  b  therefore,  no  conflict  between  the 
two  acts.  The  object  and  purpose  for  which  each  act  was  passed  can  be 
fully  effectuated  by  allowing  both  acts  to  remain  in  full  force.  Reversed 
and  remanded.  (Niehaus,  P.  J.) 
Personal  Injuries — Mines  and  Miners— B\ridence— Expert  Testimony. 

71b.  Comorouski  v.  Spring  Valley  Coal  Co.,  Gen.  No.  6084.  Held: 
(1)  Where  the  condition  in  question  is  one  of  common  observation,  the 
testimony  of  so-called  experts  is  not  competent.  (2)  Whether  or  not  the 
mine  manager  considers  die  condition  in  a  mine  dangerous  is  not  the  true 
criterion  upon  which  to  base  the  right  of  recovery  *  *  *  the  company 
should  not  be  relieved  from  liability  by  the  opinion  of  the  mine  exammer, 
that  it  was  not  a  dangerous  condition,  if  the  jury  finds  as  a  matter  of 
fact,  from  the  evidence  that  the  condition  was  dangerous.  Affirmed.  (Nzb- 
HAUS,  P.  J.) 

Opinions  Filed  November  9,  1916. 
Affirmed  on  tiie  Pacts.  * 

72b.  Voorhees  v.  Mason,  Gen.  No.  6241-2.  Affirmed  on  a  review  of 
the  record.    (Carnes,  J.) 

Affirmed  on  the  Pacts. 

73b.  Savio  v.  Vieno,  Gen.  No.  6268.  Affirmed  on  a  review  of  the 
record.     (Dibell,  J.) 
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IN  THE  THIRD  DISTRICT 

Opinions  Digested  by  Student  Editor  Samuel  Segal. 
Opinions  Filed  July  10,  1916. 
Landlord  and  Tenant  Act,  Sec  15 — Statement  of  Account 

Ic.  Griffin  v,  Bonnett,  Gen.  No.  6i6^  Held:  (1)  A  grantee  of  a  land- 
lord, during  the  existence  of  a  lease,  is  liable  to  ai  lessee  for  improve- 
ments made  under  such  a  covenant  in  a  lease,  where  the  covenant  in  the 
lease  provided  for  improvements  which  are  essential  for  the  enjoyment  of 
the  property  for  the  purpose  for  which  it  is  leased.  (2)  Recovery  should 
be  limited  to  the  amount  claimed  in  statement  of  account  Judgment 
affirmed  if  enter  remititur  of  $215  in  five  days,  otherwise  wiU  be  reversed 
and  remanded.    (Thompson,  P.  J.) 

Action  for  Injury  to  Siipport  Under  Dram  Shop  Act — Right  of  Jury  to 
Consider  Fact  of  Defendant  Being  a  Saloonkeeper — Froof — 
Amount  Necessary— Whether  Means  of  Support  Is  Suitable  to 
Condition  Is  ImmateriaL 

2c.  Grove  v.  Link  et  al,.  Gen.  No.  6500.  Held:  (1)  In  an  action  to 
recover  damages  for  injury  to  means  of  support  under  Sec  9  of  the  Dram 
Shop  Act  it  is  a  material  averment  that  defendant  is  a  keeper  of  a  dram  shop 
and  the  jury  has  the  right  to  consider  evidence  showing  defendant  is  a  saloon- 
keeper, and  so  it  is  error  for  the  court  to  instruct  that  the  jury  is  not 
to  be  influenced  because  of  the  fact  that  defendant  runs  a  saloon.  (2)  Proof 
that  as  a  result  of  intoxication  caused  by  defendants,  the  husband  squanders 
his  money  and  that  defendant  suffered  thereby  in  her  means  of  support  is 
sufficient  to  sustain  a  recovery.  (3)  If  by  reason  of  the  intoxication  of  the 
husband  he  did  not  attend  to  his  business  and  the  wife  was  injured  therein  in 
her  means  of  support  she  may  recover.  (4)  If  the  husband  was  receiving  an 
income  which  should  be  applied  to  the  support  of  himself  and  his  wife, 
and  this  income  through  his  intoxication  caused  by  defendants  was  reduced 
and  not  applied  to  their  support,  then  there  is  an  injury  to  her  means  of  sup- 
port, and  the  question,  whether  her  means  of  support  were  suitable  to  her 
condition  in  life  is  immaterial.  Reversed  and  remanded.  (Thompson, 
P.J.) 

Affirmed  on  the  Pacta. 

3c  Columbia  Graphaphone  Co,  v,  Niergarth,  Gen.  No.  6505.  Affirmed 
on  a  review  of  the  record.    (Thompson,  P.  J.) 

Affirmed  on  the  Pacta. 

4c  McDermott  v.  Rex  Electric  Co,  Affirmed  on  a  review  of  the  record. 
(Thompson,  P.  J.) 

Bailments— Gratuitous  Bailments-Degree  of  Care  Neceaaary. 

Sc  Edwards  v.  Prust,  Gen.  No.  6508.  Held:  (1)  When  a  bailment  is 
for  the  sole  benefit  of  the  bailee,  the  bailee  is  required  to  use  extraordinary 
care  over  the  thing  bailed  and  is  responsible  for  slight  neglect  (2)  When 
a  gratuitous  loan  of  a  horse  is  shown  and  that  the  horse  was  sound,  and 
was  returned  in  an  injured  condition,  it  devolves  upon  the  defendant  to  show 
he  had  exercised  the  degree  of  care  required  by  the  nature  of  the  bailment, 
or  the  law  would  presume  negligence.  Reversed  and  remanded.  (Thomp- 
son, P.  J.) 

Reversed  on  the  Pacta. 

6c.  Elgin  v.  Elgin,  Gen.  No.  6511.  Reversed  on  a  review  of  the  record. 
(Thompson,  P.  J.) 
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Resolutioiis  Usually  Recammendatioa  and  Not  Contracts. 

7c.  Handel  v.  Christian  County,  Gen.  No.  6514.  Held:  Where  duties 
of  officers  are  prescribed  by  statute  they  can  not  be  changed  by  a  resolution 
by  a  county  board.    (Thompson,  P.  J.) 

Reversed  and  Remanded  on  the  Facts. 

8c  Todd  V.  Prudential  Insurance  Co,,  Gen.  No.  6517.  Reversed  and 
remanded  on  a  review  of  the  record.    (Thompson,  P.  J.) 

Affirmed  on  the  Facts. 

9c  Crosier  v.  Crosier,  Gen.  No.  6521.  Affirmed  on  a  review  of  the 
record.    (Thompson,  P.  J.) 

Practice— Judgment  Non  Obstante  Veredicto— Motion  in  Arrest  of  Judg- 
ment--Special  Finding  of  Jury  Not  in  Bill  of  Exceptions. 
10c  Tribune  Co,  v.  Dunlap  Mfg,  Co.,  Gen.  No.  6525.  Held:  (1)  At 
common  law  a  judgment  non  obstante  verdicto  could  only  be  entered  when 
the  plea  confessed  the  cause  of  action  and  set  up  matter  in  avoidance  of 
the  cause  of  action  were,  even  if  true,  immaterial  and  did  not  constitute  a 
defence  to  the  action.  In  such  a  case  the  plaintiff  is  entitled  to  judgment 
notwithstanding  a  verdict  for  the  defendant  on  the  immaterial  issue.  (2) 
The  motion  to  be  made  by  the  defendant  for  a  judgment  because  of  the 
insufficiency  of  plaintiff's  pleadings  is  a  motion  in  arrest  of  judgment.  (3) 
Where  the  bill  of  exceptions  does  not*  show  that  there  was  any  special  finding 
by  the  jury,  the  fact  that  there  be  a  variance  between  the  speciad  finding  and 
the  general  verdict  is  not  preserved  for  review.  Affirmed.  (Thomp- 
son, P.  J.) 

A£Brmed  on  the  Pacts. 

lie.  The  Russell  &  Co.  v,  Dunbar,  Gen.  No.  6529.  Affirmed  on  a  review 
of  the  record.  (Thompson,  P.  J.) 

Amendment  of  1909  to  Administration  Act — Construction. 

12c  Estate  of  J,  C,  Hudson,  Gtn,  No.  6541.  Held:  When  the  award 
has  been  approved  and  the  time  for  an  appeal  from  the  order  of  approval 
has  expired  and  there  is  no  fraud  or  mistake  in  its  allowance,  it  is  conclusive 
against  the  world  as  far  as  the  personal  estate  is  concerned.  Reversed  and 
remanded  with  direction.     (Thompson,  P.  J.) 

Evidence — Reservation  of  Evidence  Supporting  a  Defense  Till  Surre- 
bttttal — ^Failure  to  Submit  Interrogatories  Not    Necessarily    Re- 
versible Error — Should  Object  to  Bad  Instructions  at  Trial  Court 
— ^Must  Name  Error. 
13c    Fink  V,  Amstadt,  Gen.  No.  6547.    Held:   (1)   It  is  not  error  to 
exclude  testimony  offered  in  contradiction  to  a  plaintiff  concerning  a  conver- 
sation between  defendant  and  plaintiff,  in  which  it  is  claimed  the  plaintiff 
said  he  guaranteed  the  article  he  was  selling.    (2)  It  is  not  proper  to  reserve 
evidence  that  is  cumulative  of  that  offered  in  support  of  a  defense  and 
present  it  in  surrebuttal.     (3)  Failure  to  submit  interrogatories  prepared  by 
the  court,  to  counsel  before  they  are  given  to  the  jury  does  not  necessarily 
constitute  reversible  error.     Notice   of   substance  is   enough.     (4)    When 
counsel,  upon  inquiry,  makes  no  objections  to  instructions  submitted  at  the 
time,  he  should  not  be  permitted  to  urge  the  giving  of  instructions  as  error 
in  the  upper  court     (5)  When  counsel  does  not  aid  the  court  by  indicating 
the  alleged  errors  of  the  court  below,  the  Appellate  Court  does  not,  on  its 
own  motion,  seek  for  reasons  to  reverse  a  case.  Affirmed.   (Thompsok,  P.  J.) 

Evidence — Burden  of  Proving  a  Defense  of  Confession  and  Avoidance 
Is  on  Defendant. 

14c.  Burrell  Engineering  and  Construction  Co.  v,  Pekin  Farmer/  Grain 
Co,,  C^.  No.  6550.    Held:  The  burden  of  a  defense  which  admits  and  avoids 
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the  cause  of  action  is  on  the  defendant,  and  so  it  it  error  to  instruct  the  juiy 
that  as  a  matter  of  law  the  burden  of  proof  is  upon  the  plaintiff  to  prove 
its  case  by  a  preponderance  of  the  evidence,  and  in  case  it  is  evenly  bal- 
anced to  find  for  the  defendant    (Thompson,  P.  J.) 

Practice— Non-Compliance  Witii  Statute  Is  Ground  for  Demurrer  to  Plea. 
15c  Bradshaw  v.  Sny  Island  Livee  Drainage  District,  Gen.  No.  6561. 
Held:  Where  statute  provides  that  a  petition  shall  set  forth  plats  and  pro- 
files of  the  work  to  be  done,  a  demurrer  will  be  sustained  to  a  plea  of 
justification  that  does  not  aver  that  the  improvement  erected  was  shown 
by  plans  and  specifications,  or  mentioned  in  the  petition  filed.  Affirmed. 
(Thompson^  P.  J.) 

Sec.  470  Hurd's  R.  S.  1913— Construction— School  Funds  May  Not  Be 
Used  for  Costa. 
16c.  Board  of  Education  of  Dist.  No.  7,  Green  County  v.  School  Di- 
rectors of  District  No,  66,  Macoupin  County.  Gen.  No.  6564.  Held:  (1)  Sec 
470,  Hurd's  R.  S.,  1913,  only  makes  a  school  district  liable  for  the  tuition  of 
pupils  attending  high  school  in  another  district  after  the  directors  of  the 
resident  district  have  been  requested  to  approve  the  selection  by  the  parents 
of  the  high  school  district  that  the  parents  desire  their  children  shall  attend. 
(2)  The  school  funds  raised  for  educational  purposes  may  not  be  used  for 
the  payment  of  costs.  Reversed  in  part  and  affirmed  in  part  (Thomp- 
son, P.  J.) 

Dram  Shop  Act— Degree  of  Intosdcation. 

17c.  Horrights  v.  Peter  Troesch  et  al..  Gen.  No.  6569.  Held:  If  the 
intoxication  i^  such  that  in  consequence  of  it  plaintiff  suffered  damages 
to  her  means  of  support,  the  degree  of  intoxication,  whether  great  or  small, 
is  sufficient  to  justify  a  recovery  under  the  Dram  Shop  Act  Affirmed. 
(Thompson,  P.  J.) 

Opinions  Filed  October  13,  1916. 

Practice— Bill  of  Exceptions  Not  Signed  by  Judge— No  Change  of  Venue 
on  Judge's  Own  Motionr— Inatnictions. 

18c.  Corbly  v.  Corbly  et  al.,  Gtn.  No.  6420.  Held:  (1)  Where  one  pre- 
sents a  bill  of  exceptions  within  the  time  fixed  for  so  doing  to  a  judge 
legally  qualified  to  pass  upon  and  sign  the  same,  he  cannot  be  prejudiced  by 
the  neglect  of  the  judge  to  whom  it  was  presented.  (2)  There  is  no  law  l^ 
which  a  judge  of  a  court  of  record  can  order  a  change  of  venue  from  him- 
self to  some  other  judge  on  his  own  motion,  and  the  calling  in  of  another 
judge  to  hear  the  case  is  in  no  sense  a  change  of  venue  and  does  not  dis- 
qualify the  first  judge  from  taking  further  action  in  the  case.  (3)  The  fact 
that  a  bill  of  exceptions  is  signed  "County  Qerk"  instead  of  "Qerk  of  the 
County  Court"  does  not  stop  the  same  from  becoming  part  of  the  records 
of  the  County  Court.  (4)  It  is  error  for  a  court  to  mstruct  that  if  the 
jury  believe  that  parties  in  the  same  store  "entered  into  arrangements 
whereby  they  have  advertised  their  goods  joindy  .  .  .  for  convenience 
or  the  saving  of  expense  of  advertising/'  then  there  was  no  partnership, 
because  the  "arrangements,  etc,"  may  have  been  a  partnership  arrange- 
ment   Reversed  and  remanded.     (Graves,  J.) 

Statute  of  Limitations— When  it  Begins  to  Run  ai  to  Collections  Made 
by  One  Tenant  in  Common. 
19c.  Wolkan  v.  Wolkan,  Gen.  No.  6425.  Held:  Where  one  tenant  in 
common  collects  rents  and  does  not  pay  over  the  amount  due  to  the  other 
tenant  in  common  the  statute  of  limitation  will  not  begin  to  run  till  tiiere  is 
a  demand  for  an  accounting  and  a  refusal.  Judgment  reversed  and  cause 
remanded  with  directions.    (Eldridge,  J.) 
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Coiiftniction  o£  Will— When  Gift  Takes  Effect. 

20c  Hendtrscn  et  al  V.  Cadwald€,  ft  aL,  GoL  1^0.  6^40.  Held:  Where 
a  will  directs  that  the  real  estate  be  sold  after  the  death  of  the  wife 
of  the  testator  and  certain  pr(5poPtioa  of  the  proceeds  paid  to  certain 
nerson  the  said  l^acies  become  vested  in  said  legatees  at  the  death  of  the 
testator  and  if  the Ic^tees  die  before  the  death  of  the  life  tenant  the  said  in- 
terests should  be  paid  to  the  personal  representatives  of  said  deceased  lega- 
tees.   Pecree  affirmed.     (Thompson,  P.  J.) 

Bvideace— Conttruction  of  Sec.  3,  Chapw  51,  R.  S. 

21c  Camey,  Admn'r  v.  Baker,  Gen.  No.  6463.  Held:  Section  3,  Ouster 
51,  R.  S.  is  construed  to  mean  that  in  all  cases  a  party  may  testify  to  the 
extent  necessary  to  admit  his  books  of  account  in  evidence  notwithstandhig 
diat  the  adverse  party  may  be  suing  or  defending  in  one  of  the  capacities 
mentioned  in  Section  2  of  said  Act    Reversed  and  Remanded.    (Eluksdg,  J.) 

Federal  Liability  Act— A88uni|>tion  of  Riak. 

22c  Roberts  v.  C.  C.  C.  &  St.  L.  Ry.  Co.,  Gen.  No.  6481.  Held: 
Where  the  question  of  assumption  of  risk  arises  under  the  Federal  Liability 
Act  the  decisions  of  the  state  courts  do  not  control  and  so  an  employe  does 
not  assume  risks  that  are  not  necessarily,  ordinarily  or  naturally  incident 
to  the  occupation  in  which  he  is  engaged  until  he  becomes  aware  of  tiie 
defect  or  neglect  out  of  which  the  danger  arises  and  the  risk  involved,  unless 
both  defect  and  risk  are  so  obvious  that  an  ordinarily  prudent  person  would 
have  observed  and  appreciated  them.    Affirmed.    (Gkavbs^  J.) 

Laches— Not  Invoked  Where  Other  Party's  Fraud  Caused  Restitution 
to  Status  Quo— Not  Invoked  Where  Other's  Fraud  Makes  it  Im- 
possible. 

23c  Mount  v.  Norman,  Gen.  No.  6485.  Held:  (1)  The  doctrine  of 
laches  cannot  be  invoked  by  one  whose  fraudulent  concealment  of  the  acts 
of  his  own  fraud  has  kept  his  victim  in  ignorance  thereof.  (2)  Likewise 
the  doctrine,  that  there  must  be  a  restitution  to  the  status  quo  before  a 
rescission  of  the  contract  will  be  permitted,  cannot  be  invoked  by  one  whose 
fraud  has  put  it  out  of  the  others  power  to  so  do.  Judgment  reversed  and 
cause  remanded  with  direction.    (Eldbbdgb,  J.) 

Practice— Recovery  for  Temporary  Injuries  Under  Count  Showing  Per- 
manent Injiuies-— Election  to  Sue  for  Temporary  or  Permanent  In- 
juries Caused  by  Nuisance. 
24c.    Prather,  et  al  Trustees  v.  City  of  Springfield,  Gen.  No.  6486.    Held: 
(1)  Where  a  count  has  allegations  of  facts  which  show  a  permanent  injury 
to  land  there  may  be  no  recovery  for  temporary  injuries  thereunder,  unless 
there  are  such  other  allegations  included  so  that  taking  the  count  as  a  whole 
it  need  not  be  construed  as  applying  only  to  permanent  injuries.    (2)  Where 
a  nuisance  consists  of  a  construction  of  a  permanent  nature  one  has  a 
right  to  treat  the  injuries  occasioned  thereby  as  permanent  or  temporary  at 
their  election.    Affirmed.     (Eldredgb,  J.) 

Practice— Informality  of  Verdict. 

25c  The  People  v.  Hardy,  Gen.  No.  6503.  Held:  When  a  verdict  does 
substantial  justice,  informality  should  not  vitiate  it    Affirmed.    (Giavis^  J.) 

Criminal  Code— Paragraph  435  Not  Applicable  Where  Judgment  Re- 
quires IHne  to  be  Worked  Out. 
26c  The  People  v.  Haxton,  Gen.  No.  6504.  Held:  Paragraph  435  of 
die  Crimmal  CoAt,  requiring  a  court  to  discharge  a  person  from  further  con- 
finement when  it  is  apparent  to  the  court  tiiat  the  one  confined  for  a  fine  or 
costs  has  no  estate  wherewith  to  pay  the  same,  does  not  apply  to  a  case 
where  the  judgment  of  tiie  court  required  die  defendant  to  work  out  ^e 
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fine  in  accordance  with  paragraph  168  of  the  Criminal  Gxle.     Affirmed 
(Eldiedge,  J.)  ^ 

Practice— Complaint  of  Error  Not  Relating  ta  Amount  of  Verdict  Can- 
not Be  Made  by  Successful  Par^  to  Suit 
27c  Casper  v.  Meyer,  Gen.  No.  650o.  Held:  A  party  in  whose  favor 
a  judgment  is  rendered  cannot  be  heard  to  complain  of  errors  of  the  court 
that  do  not  relate  to,  or  tend  in  any  way  to  effect  the  amount  of  the  verdict, 
but  which  relate  solely  to  right  to  recover.    Affirmed.    (Graves,  J.) 

Affirmed  on  the  Pacts. 

28c  Wier  v.  Crapdall,  Gen.  No.  6507.  Affirmed  on  a  review  of  die 
record.     (Eldredge,  J.) 

Reversed  on  the  Facta. 

79c.  The  People  v.  Seed,  Gen.  No.  6509.  Reversed  on  a  review  of  the 
record.    (Graves,  J.) 

Reversed  on  the  Facts. 

dOc.  Smith  V,  Norris,  (len.  No.  6510.  Reversed  on  a  review  of  tiie 
record.     (Eldredge,  J.) 

Svidence— Proof  of  a  Meeting  of  Board  of  Directors,  and  Business 
Transacted. 
31c  Roustan  et  al.  v.  Slater  et  al..  School  Directors,  Gen.  Na  6512 
Held:  (1)  The  only  way  the  fact  can  be  established  that  a  regular  or  a 
special  meeting  of  a  board  of  directors  was  held,  or  what,  if  any,  business 
was  transactedf  at  any  such  meeting  is  by  the  record  which  statute  requires 
shall  be  kept  of  such  matters.  (2)  Where  tfiere  is  no  proof  in  the  record 
that  a  special  election  was  called,  what  occured  at  that  tune  is  a  nuUity  and 
does  not  furnish  any  justification  or  authority  for  making  changes  in  a 
school  house  site,  to  issue  bonds,  or  build  th^  proposed  school  house.  Decree 
reversed  and  remanded  with  directions.    (Graves,  J.) 

Divorce— Desertion  as  a  Cause — Living  Apart  by  Agreement. 

32c.  Reams  v.  Reams,  Gen.  No.  6515.  Held:  i\)  Desertion  in  order 
to  be  a  valid  ground  for  divorce  must  not  only  be  wilful  and  without  reason- 
able cause  in  the  befrinning,  but  must  continue  so  for  the  period  of  at  least 
two  years.  {2\  Livmg  separate  and. apart  by  consent  or  by  agreement  w91 
not  constitute  wilful  desertion  or  entitle  either  party  to  a  divorce  on  diat 
ground.    Decr^  affirmed.    (Graves,  J.) 

ContractB— Accord  and  Satisfaction— Consideratioa. 

33c.  Norton  v.  Order  of  United  Commercial  Travelers  of  America, 
Gen.  No.  6518.  Held:  Where  it  is  admitted  by  both  parties  that  a  certain 
sum  of  money  is  due  and  that  amount  is  paid  and  accepted  in  full  of  all 
liability  there  is  no  accord  and  satisfaction  since  there  is  no  consideration 
to  support  it    Reversed  and  judgment  here.     (Graves,  J.) 

Affirmed  on  the  Facts. 

34c.  Latta  v.  The  Granite  ISve  Stock  Ins.  Co.,  (Sen,  No.  6519.  Decree 
affirmed  on  a  review  of  the  record.    (Graves,  J.) 

Shot  Firer*s  Act — ^Mere  Negligence— Insufficient  Instructions  Applying 

to  Common  Law  Courts  Should  Be  So  Limited— No  Recovery  on 

Negligence  Not  in  the  Declaration — Possibility  of  Injury. 

35c    Hackl  V.  Tower  HUl  Coal  Co.,  Gten.  No.  6523.    Held:    (1)  The 

proof  of  mere  negligence  unmixed  with  an  intentional  or  conscious  lack  of 

obedience  to  the  mandate  of  the  legislature  as  expressed  in  the  Shot  Firers' 

Act  would  not  give  to  appellee  a  right  of  action  under  either  of  the  two 
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cotmter  charging  willful  violation  of  duty.  (2)  Where  it  is  the  intention 
to  have  an  instruction  relate  only  to  such  courts  as  charge  common  law 
negligence  there  should  be  apt  words  limiting  it  so  that  the  meaning  would 
be  conveyed  to  tho  average  mind.  (3)  An  instruction  is  defective  if  it 
does  not  limit  the  right  to  recover  to  acts  of  negligence  which  are  declared 
on  in  the  declaration.  (4)  It  is  error  to  exclude  a  doctor's  testimony  as  to 
what  might  possibly  happen.    Reversed  and  remanded.    (Graves,  J.) 

Common  Carriers— Inherent  Defect  fai  Freight. 

36c  Libra  v.  C.  C.  C,  &  St  L.  Ry,  Co,,  Gen.  No.  6524.  Held:  A 
common  carrier  is  not  liable  for  injuries  caused  to  live  stock  by  their  own 
inherent  lack  of  vitality  and  not  through  any  fault  or  negligence  of  or  the 
violation  of  any  duty  of  the  carrier.    Reversed.    (Euaedge,  J.) 

Quasi  Contract— In  Pari  Delicto. 

37c  Newman  v,  Ross,  Receiver,  Gen.  No.  6525.  Held:  Where  parties 
engage  in  an  unlawful  undertaking  and  are  in  port  delicto  the  law  wiU  not 
assist  either,  but  will  leave  them  in  the  situation  in  which  they  have  placed 
tiiemselves.    Reversed  with  a  finding  of  fact    (Gsavbs,  J.) 

Ag^cy— Apparent  Atttfaority. 

i38c.  Bailey  v,  Walters,  Gen.  No.  6527.  Held:  While  a  principal  may 
be  bound  to  the  extent  of  the  apparent  authority,  which  he  has  conferred 
upon  his  agent  by  holding  him  out  to  the  public  as  possessing  such  authority 
and  thus  causing  others  to  believe  that  uie  agent  has  greater  powers  than 
those  actuallv  conferred,  yet  the  acts  which  amount  to  such  representation 
of  the  agents  autiiority  must  be  known  to  the  par^  seeking  to  avail  him- 
self of  them.    Affirmed.    (Eloredgb,  J.) 

Parent  and  Child— Title  by  Adverse  Possession— Necessity  of  Notice  to 
Quit  or  Demand  for  Possession  Before  Suit 
39c.  Berry  v.  VUrden,  Con,,  Gen.  No.  6528.  Held:  (1)  Where  the 
premises  owned  by  a  parent  are  occupied  by  his  child  by  permission,  in  order 
to  establish  title  b^  adverse  possession  there  must  be  clear  and  positive 
proof  of  an  open  discussion  of  the  title  of  the  parent  and  the  assertion  of 
a  hostile  title  by  the  child,  and  the  knowledgel  of  the  assertion  of  such 
hostile  title  must  be  brought  home  to  the  parent  and  such  hostile  possession 
and  assertion  of  title  must  be  continued  for  20  years  thereafter.  (2)  No 
notice  to  quit  or  demand  for  possession  is  necessary  before  suit  is  brought 
where  the  relation  of  landlord  and  tenant  does  not  exist  or  where  the  tenant 
repudiates  the  relationship  and  claims  to  be  the  owner  in  fee  by  advance 
possession.    Reversed  and  remanded.    (Eldkedge,  J.) 

Practice — Service  of  Process  Not  Necessary  When  Party  Is  in  Court- 
Bills  and  Notes — ^Presumption  that  One  Is  a  Holder  in  Due 
Course. 

40c  KofUt,  Com,  v,  Canright,  et  al,.  Gen.  No.  6530.  Held:  (1)  A 
party  who  enters  his  general  appearance  in  a  case  and  makes  a  defense  on 
the  merits,  thereby  waives  the  issuance  and  service  of  process  and  is  in  court 
for  all  purposes.  (2)  Every  holder  of  a  negotiable  instrument  is  presumed 
to  be  a  holder  in  due  course  in  the  absence  of  evidence  to  the  contrary,  and 
in  order  tbat  a  purchaser  of  a  negotiable  instrument  shall  be  deemed  not  to 
hold  it  in  "due  course"  it  must  appear  tibat  he  had  actual  knowledge  of  the 
infirmity  or  defect  complained  of,  or  knowledge  of  such  facts  that  his  action 
in  taking  the  instrument  amounts  to  bad  faith.    Affirmed.    (Gkaves,  J.) 

Evidence— Must  Show  Amount  of  Injury  Caused  by  Elements  in  Decla- 
ration— ^View  of  Premises  by  Jury  Not  Evidence  to  be  Consid- 
ered—Physical Disturbance  of  PlaintifiTs  Land  in  Order  to  Re- 
cover. 
41c    Murray  v,  Vandalia  R.  R,  Co,,  Gen.  No.  6531.    Held:    (1)  When 

witnesses  do  not  say  how  much  of  the  damages  caused  were  caused  by  the 
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actionable  elements  of  injury  that  are  declared  on»  their  evidence  does  not 
furnish  a  basis  for  the  recovery  of  substantial  damages,  and  such  evidence 
should  be  excluded  (2)  Where  the  jury  is  permitted  to  view  the  premises 
In  question,  t]y  the  consent  of  both  parties,  it  is  proper  to  instruct  the  juiy, 
at  the  request  of  one  party,  that  the  view  is  not  in  evidence,  but  was  on^ 
allowed  for  the  purpose  of  helping  the  jury  to  understand  the  evidence 
detailed  by  witnesses,  and  the  >ury  should  not  consider  any  fact  bearing  oa 
the  merits  of  the  controversy  derived  from  such  view.  (3)  It  is  error  for 
an  instruction  to  omit  the  element  of  physical  disturbance  of  a  plaintiff's 
property  by  the  things  declared.   Reversed  and  remanded.    (Tbompsow,  P.  J.) 

Affirmed  on  the  Facts. 

42c.    Bennett  v.  Bennett,  Exr.,  Gen.  No.  6552.    Affirmed  on  a  review  of 
the  record.    (Thompson,  P.  J.) 

Affirmed  on  the  Facts. 

43c    Nutt  V,  Vennum,  Gen.  No.  6534.     Affirmed  on  a  review  of  the 
record    (Gbavbs,  J.) 

Affirmed  on  the  Facts. 

44c    Weakly  v.  MueU,  Gen.  No.  6535.    Decree  affirmed  on  a  review  of 
the  record.    (Eldkedge,  J.) 

Insurance — Construction  Against  Insurer— Porfcitare  Not  Favored- 
Representations  Most  Be  Known  to  Be  Untrue. 
45c  Binley  v.  Fraternal  Reserve  Life  As^n.,  Gen.  No.  6537.  Held: 
(1)  All  conditions  and  provisions  in  an  insurance  contract  which  have  for 
their  sole  aim  the  purpose  of  defeating  the  object  of  the  contract  are 
strictly  construed  against  the  insurer.  (2)  Forfeitures  of  such  contracts 
are  not  favored  in  law,  and  will  never  be  declared  if  by  any  reasonable 
construction  isuch  result  can  be  avoided  (3)  Where  questions  ate  of  such 
H  character  that  it  is  beyond  human  probability  that  they  can  be  answered 
with  literal  and  absolute  truth  the  court  will  not,  if  possible  call  tfie  answers 
warranties.  {A)  If  answers  are  representations  and  not  warranties  a  plea 
should  aver  Uiat  the  applicant  knew  the  answers  to  be  untrue  at  the  time 
they  were  made    Affirmed.    (Eldmdce,  J.)  , 

Change  of  Residence  of  Insane  Person— "Non-Resident^  as  Used  in 
Lunacy  Laws  Construed. 
46c  Paircker,  Guard  v.  Reese,  Gen.  No.  6538.  Held:  (1}  While 
an  insane  person  is  conclusively  presumed  to  be  mcapable  of  determming  for 
himself  where  he  will  abide  or  hold  his  domicile,  if  he  has  a  conservator 
or  guardian,  his  domicile  or  residence  mav  be  changed  by  tiie  direction  or 
assent  of  such  officer.  (2)  "Non-resident^*  as  used  m  paragn^h  41  of  the 
lunacy  laws  of  this  state,  should  be  construed  to  mean  an  insane  person  who 
is  beyond  the  jurisdiction  of  the  courts  of  this  state  and,  who  has  been 
taken  before  the  courts  of  such  other  state  and  adjudged  to  be  insane  and 
a  guardian  or  conservator  of  his  person  and  estate  hail  been  appointed  Iff 
such  court  and  in  such  cases  the  courts  of  this  state  should  recognise  the 
acts  of  such  foreign  courts  as  valid  and  the  guardian  or  conservator  w- 
pointed  by  them  as  the  guardian  or  conservator  of  a  non-resident  lunanc 
Affirmed    (Gsavss,  J.) 

Evidence — Entries  in   Books   of   a   Stranger— Not   Reversible   Where 

Shown  by  Otlier  Competent  Evidence— Good  Faith  No  Defense 

Where  One  Speaks  as  of  His  Knowledge— Doabtfnl  Cimstmctions 

Are  for  the  Jury  to  Determine. 

47c    Nafl  Bk.  of  Pawnee  v.  Hamm<m,  Gen.  Na  6539.    HM:    (1) 

The  entries  in  the  books  of  a  stranger  to  the  litigttion,  can  not  be  hdd  to 

be  bbding  on  a  litigant  who  has  never  had  anytiiing  to  do  with  them  or 
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the  matters  concerning  which  the  entries  are  made.  (2)  Though  it  is  error 
to  admit  such  evidence  the  case  will  not  be  reversed  where  the  facts  sought 
to  be  established  by  the  books  were  shown  by  other  competent  evidence 
which  is  not  contradicted.  (3)  Good  faith  is  no  defense  where  tiie  fraud 
and  deceit  practiced  consists  of  making  false  statements  of  fact  as  of  the 
knowledge  of  the  one  speaking,  and  if  one  makes  a  positive  statement  that 
a  thing  that  is  susceptible  of  knowledge  is  true,  it  is  nnplied  that  he  knows 
it  to  be  true  of  his  own  knowledge  and,  if  he  has  no  such  knowledge,  he 
is  guilty  of  actual  fraud.  (4)  If  a  statement  is  of  such  a  nature  as  to  admit 
of  being  construed  either  as  a  statement  of  fact  or  the  expression  of  an 
opinion,  then,  whether  it  was  a  statement  of  fact  or  of  opinion  would  be  a 
question  of  fact  for  a  jury  but  where  the  statements  are  positive,  the  mean- 
ing of  which  can  not  be  misunderstood  and  are  shown  to  be  false,  it  is  a 
question  of  law  for  the  court    Aiffirmed.    (Graves,  J.) 

Legal  Ethics— Representing  Other  Part^  After  Discharge  by  First  Party 
— Retaining  Fee— Express  Stipulation  Unnecessary. 
48c.  CrHair,  ei  al,  Partnen  v,  Watson.  Gen.  No.  6540.  Held:  (1) 
While  an  attomey-at-law  cannot  accept  employment  from  adverse  litigants  at 
the  same  time  and  in  the  same  controversey,  he  may  represent  some  other 
party  in  the  litigation  after  the  first  litigant's  interest  in  the  matter  had 
been  supposedly  concluded  and  the  attorney  discharged  from  performing 
any  furdier  services  for  him.  (2)  There  need  not  be  an  express  stipulation 
that  a  retaining  fee  is  to  be  paid  to  support  a  recovery  therefor.  Affirmed. 
(Eldbedge,  J.) 

Reversed  on  the  Pacts. 

49c    Blackner  Post  Pipe   Co.  v.   Goodman,  et  al..  Gen.    No.   6543. 
Reversed  and  remanded  on  a  review  of  the  record    (Eldbedge,  J.) 

Reversed  on  the  Pacts. 

50c    Duley  v.  III.  Cent.  R.  Co.,  Gen.  No.  6544.    Reversed  on  a  review 
of  the  record,  with  a  finding  of  fact    (Graves,  J.) 

Prsictice— Instruction  Directing  Verdict  Where  There  Is  One  (xood 
Count — Continuance  to  Get  Impeaching  Witness. 
51c  Johnson  v.  Chicago  &  Alton  R.  R.  Co.,  (^en.  No.  6545.  Held: 
n)  It  is  not  error  to  refuse  an  instruction  directing  a  verdict  when  the 
declaration  contains  one  good  count  and  there  is  evidence  sustaining  the 
good  count  (2)  A  continuance  or  postponement  will  not  be  granted  for 
9ie  purpose  of  obtaining  a  witness  to  impeach  one  who  has  testified. 
Affirmed.    (Thompson,  P.  J.) 

Evidence— Testimony  of  Wife— Continuing  Contract— Statute  of  Limita- 
tions. 
52c  Harding,  et  al,  v.  Mitchell,  (^en.  No.  6546.  Held:  (1)  Where  a 
husband  and  wife  are  co-parties,  each  may  testify  in  his  or  her  own  behalf, 
although  the  testimony  may  inure  to  the  benent  of  the  other  spouse;  or 
against  his  or  her  own  interest  although  the  testimony  may  militate  against 
die  other  spouse  (2)  Where  a  contract  is  a  continuing  one  the  statute  of 
limitations  will  not  be  a  bar  because  the  time  has  run  since  the  contract 
was  first  entered  into,  but  recovery  may  be  had  for  all  money  which  shall 
have  accrued  within  five  years  prior  to  bringing  of  the  suit  Reversed  and 
remanded.    (Eldbedge,  J.) 

Affirmed  on  tiie  Pacts. 

53c.    Graves,  et  al,  v,  T.  P.  <$•  W.  Ry.  Co.,  Gen.  No.  6447.    Affirmed 
on  a  review  of  the  record.    (Graves,  J.) 
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Practice— Rules  of  Equity  Jurisdiction  Not  Applied  in  Law  Actions. 

54c  KilUon  v.  Modem  Woodmen  of  America,  Gen.  Na  6548.  Held: 
In  Illinois  where  the  distinction  between  common  law  and  equity  jurisdic- 
tion is  maintained,  the  courts  of  law  dispose  of  law  suits  by  the  rules  of 
the  common  law,  which  enforces  a  contrast  as  it  is  found  to  exist;  and 
the  equitable  rule  that  looks  upon  that  as  done  which  should  have  beoi  done 
cannot  apply  in  actions  at  law.    Affirmed.     (Graves,  J.) 

Practice — Execution  Against  Municipal  Corporation. 

S5c  Howell  V.  City  of  Gillespie,  Gen.  No.  6549.  Held:  It  is  rcvers- 
able  error,  in  rendering  judgment  against  a  municipal  corporation  to  award 
an  execution  therefor  against  it  Judgment  reversed  and  cause  remanded 
with  directions.    Costs  in  this  court  to  be  taxed  to  ^>pellee.    (ELDtEDGi;  J.) 

Principal  and  Agent— Agent's  Misrepresentation. 

56c.  Gullett  V.  Leaverton,  Gen.  No.  6551.  Held:  Misrepresentations 
of  the  agent,  made  when  he  is  acting  within  the  scope  of  his  authority  or 
when  the  principal  has  knowledge  of  the  deceit  will  bind  the  prindpaL 
Affirmed.    (Graves,  J.) 

Reversed  on  the  Facts. 

S7c.  Brooks  v.  Laws,  CJen.  No.  6552.  Reversed  on  a  review  of  the 
record  with  finding  of  fact     (Eldredge,  J.) 

Right  of  Foot  Passenger  on  Street — Duplicate  Instmctioii — ^Instruction 
Singling  Out  a  Witness. 
58c  Wortman  v.  Trott,  ei  al„  Gen  No.  6559.  Held:  (1}  A  foot  pas- 
senger always  has  an  equal  right  with  vehicles  to  the  use  of  all  of  that  part 
of  the  streets  used  by  the  public  travelling  on  foot  in  crossmg  the  street 
(2)  It  is  not  error  to  refuse  a  correct  instruction  if  the  proposition  is  in- 
cluded in  another  instruction.  (3)  An  instruction  singlinp^  out  one  witness 
and  directing  the  jury  how  to  weigh  his  testimony  is  bad.  Affirmed. 
(Graves,  J.) 

Evidence— Evidence  of  Transaction  With  Dead  Agent 

59c.  Scarlett  v.  Nafl  Uve  Stock  Ins.  Co.,  C^en.  No.  656a  Held: 
Since  the  amendment  to  Sec  4,  Giap.  51  (Hurds  R.  S.  1911)  evidence  is 
permissable  of  transactions  between  a  party  to  the  suit  and  the  agent  of 
the  adverse  party  although  the  agent  be  dead.    Affirmed  (Eldredge,  J.) 

Affirmed  on  the  Facts. 

50c  The  People  v.  Brown,  (^en.  No.  6562.  Affirmed  on  a  review  of 
the  record.     (Graves,  J.) 

Public  Highways— Vacation  Must  Be  in  Accord  With  Statute— Contract 
With  Commissioners  No  Defense  to  Action  for  Obstruction. 
61c  Tozvn  of  Polk  v.  Ghent,  (^en.  No.  6563.  Held:  (1)  A  pnblic 
highway  can  onlv  be  vacated  in  die  manner  provided  by  statute  and  the 
commissioner  of  highways  has  no  power  to  contract  to  close  up  an  old  high- 
way and  open  a  new  one  in  exchange  therefore  (2)  No  agreement  or  con- 
tract one  may  have  made  with  the  highway  commissioners  can  be  a  defense 
to  an  action  brought  to  recover  a  penalty  for  obstructing  a  public  highway, 
no   matter  how  innocent  one  may  have  acted   in  the  matter.    Affirmed. 

(EUWEDGE,  J.) 

Divorce — Jurisdiction  Re<;[uisite8 — Must  Appear  by  Evidence  Certificate 

or  by  Specific  Findmgs  of  Court. 

.  62c    Harbauer  v.  Harbauer,  Gen.  No.  6566.    Held:    In  order  tiiat  a 

court  may  have  jurisdiction  in  a  divorce  case,  the  complainant  must  be  an 

actual  and  bona  fide  resident  of  the  county  where  he  brings  his  suit  and 
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must  have  been  a  resident  of  the  state  for  at  least  one  year  next  before  suit 
is  begun,  and  there  facts  must  appear  af&rmativelv  eiuer  by  certificate  of 
eridence  or  by  specific  findings  in  the  decree.  Reversed  and  remanded. 
(Graves,  J.) 

Real  Property— Delivery  of  Deed  in  Escrow — Effect  of  Statute  of  1897 
on  Executors. 

63c.  Estate  of  Bhine  v,  Blaine,  Gen.  No.  6567.  Held:  (1)  Where  a 
grantor  delivers  deeds  to  a  third  person  with  written  directions  that  the 
deeds  are  delivered  in  trust  for  the  grantees,  with  a  request  that  the  deeds 
be  held  until  the  grantor's  death  and  then  be  delivered  to  tiie  grantees 
the  effect  is  to  retain  for  the  grantor  an  estate  for  life  and  give  the 
grantees  the  remainder.  (2)  The  statute  of  1897,  allowing  the  executors 
or  administrators  of  a  life  tenant  to  recover  from  an  undertenant  the  pro- 
portion accruing  before  death,  and  the  remainderman  the  residue,  would 
make  the  executor  account  to  the  estate  for  the  proportionate  share  of 
rents  accrued  at  the  time  of  the  death  of  the  grantor.  Reversed  and  i^ 
manded  with  directions.     (Eldsedge,  J.) 

Affirmed  on  the  Pacts. 

64c.  Imperial  Seating  Co.,  v.  Bloomington  Opera  House,  Gen.  No.  6573. 
Decree  affirmed  on  a  review  of  the  record.     (Graves,  J.) 

Practice— No  Right  to  Jury  Under  Sections  81  and  82  of  Administration 
Act. 
65c.  Estate  of  Baker  v.  Baker,  Gen.  No.  6574.  Held:  It  must  now  be 
conceded  that  the  practice  to  compel  an  executor  or  administrator  by  cita- 
tion to  inventory  and  account  for  assets  in  his  possession  belongring  to  the 
estate  of  which  he  is  executor  or  administrator  by  virtue  of  section  81  and 
82  of  the  Administration  Act,  is  proper  procedure,  tiiat  it  is  equitable  in  its 
nature  and  the  parties  are  not  entitled  to  a  jury.    Affirmed.     (Eldredge,  J.) 

Trust    Punds— Suretyship— Right    of    Subrogation    No    Defense    That 
Surety  Entered  Into  Ultra  Vires  Contract  of  Indenmity  With  a 
Bank. 
66c.    English,  et  al,  v.  Palmer  Nafl  Bk.  of  Danville,  et  al„  Gen.  No. 
6575.    Held:    Where  a  bank  permits  the  transfer  of  trust  funds  to  the  in- 
dividual account  of  trustee,  knowing  that  the  same  is  a  misappropriation  of 
the  funds  and  sureties  of  the  trustee  have  made  good  a  default  of  the  trus- 
tee the  sureties  will  be  subrogated  to  the  rights  of  the  obligee  in  tiie  bond 
against  the  bank  which  received  said  trust  funds  with  notice  of  their  mis- 
appropriation.    (2)  Where  a  surety  has  entered  into  an  ultra  vires  con- 
tract with  a  bank  (banks  not  being  able  to  become  sureties  or  guarantees) 
that  the  bank  reimburse  the  surety  in  case  of  loss,  this  is  of  no  concern  to 
the  defendant  bank  which  received  trust  funds  with  notice  of  misappropria- 
tion.   Affirmed.    (Thompson,  P.  J.) 

Jurisdiction— When  Question  May  Be  Raised 

67c.  Van  Gorder,  et  al,  v.  Saybrook  State  Bk,,  Gen,  No.  6576.  Held: 
It  is  no  answer  to  the  challenge  in  this  court  that  me  trial  court  was  with- 
out jurisdiction  to  say  the  pomt  was  not  raised  in  that  court  Whenever 
the  want  of  jurisdiction  is  discovered  courts  will  proceed  no  further  with  the 
litigation.    Reversed  with  directions.    (Graves,  J.) 

Contracts— Pasrment  of  Interest  Not  Stated— Statute  of  Frauds— Where 

Signature  Must  Be— Signature   Written    by    Another — Kind    of 

Writing  Necessary. 

68c.    De  Vares  v,  Corea,  Gen.  No.  6577.    Held:    (1)  Interest  cannot 

be  read  in  to  a  contract  where  there  is  no  provision  tiierefore  unless  there 

is  a  statute  authorizing  it     (2)  To  take  a  contract  out  of  the  statute  of 
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frauds  it  is  not  necessary  that  tlie  signatures  of  the  parties  shall  be  attadied 
to  the  bottom  thereof  unless  the  statute  provides  mat  tii^  shall  be  "sab- 
scribed  thereto."  (3)  Where  one  directs  another  to  write  his  name  it  takes 
the  case  out  of  the  statute.  (4)  Any  kind  of  writing  containing  on  thdr 
face  or  bv  reference  to  others,  die  names  of  the  parties,  a  sufficient  descrip- 
tion of  die  property  to  render  it  capable  of  being  identified,  together  with 
the  terms  and  conditions  of  the  agreement  is  sufficient  to  take  the  care 
out  of  the  Statute  of  Frauds.    Reversed.    (Elokedge,  J.) 

Svidence— Admission  of  Transcript  of  Judgment  of  a  Foreign  State 
Against  Executors  as  Evidence  Against  tiie  Estate  in  nUnois. 
69c  Bather  v.  Keistr  ei  al.  Executors.  Gen.  No.  657a  Held:  (1) 
When  an  executor  has  prosecuted  a  suit  \n  a  foreign  state  and  the  defendant 
in  the  foreign  state,  in  a  cross  action,  has  recovexiBd  a  judgment  against  the 
executor  in  the  suit  prosecuted  by  the  executor  the  courts  of  this  state  can 
not  allow  such  judgment  as  a  claim  against  the  estate  in  Illinois  upon  the 
filing  of  a  transcript  as  such  a  judgment  is  not  even  prima  facie  evidence 
of  indebtedness.  (2)  Though  a  testator  directs  his  executors  to  prosecute 
a  suit  b'^'Tun  by  him  m  a  foreign  state,  yet  to  have  rendered  the  judgment  of 
any  validity  against  the  estate  of  the  deceased,  iStkt  executors  should  be 
requir  to  take  out  ancillary  letters  m  the  foreign  state.  Affirmed. 
(Thompson,  P.  J.) 

Instnictiona— Most  Not  Assume  Facts. 

70c  Lowery  v,  Ashton,  Gen.  No.  6579.  Held:  (1)  It  is  error  to  in- 
struct the  jury  ''You  have  a  right  to  take  into  consideration  his  health  prior 
to  the  assault  complained  of  and  his  health  since  the  assault,  if  shown  by 
such  evidence,  and  allow  him  such  sum  as  you  may  believe  from  the  evi- 
dence will  compensate  him  for  any  such  injuries,"  because  it  assumes  the 
assault  was  made  and  appellee  was  damaged  and  authorizes  the  jury  to  esti- 
mi^te  damages  iii  the  light  of  a  comparison  of  his  health  before  and  after 
the  assault  regardless  of  whether  the  change  was  due  to  the  assault  or  not 
(2)  It  is  error  to  instruct  ''You  may  take  into  consideration  that  plaintiff 
was  again  struck  by  the  defendant,  while  he,  the  defendant,  was  not  acting 
in  self  defense,"  because  it  assumes  the  fact  that  defendant  struck  plaintiff 
again,  and  not  in  self  defense.    Reversed  and  remanded.     (Gbavbs,  J.) 

Pleading  Variance— Must  Be  Pointed  Out. 

71c.  McBride  v.  Assumption  Telephone  Co..  Gen.  No.  6580.  Held: 
In  order  to  object  to  a  variance  between  the  declaration  and  the  proof  it 
must  be  pointed  out  specifically  at  the  trial.    Affirmed.    (Eldiedge,  J.) 

Affirmed  on  the  Facts. 

72c  Wottawa  v,  Ridgly,  Gen.  No.  6581.  Affirmed  on  a  review  of  tiie 
record.    (Thompson,  P.  J.) 

IN  THE  FOURTH  DISTRICT 
Opinions  Digested  by  Student  Editor  John  L.  TurnbuU. 

Opinion  Filed  May  4,  1916. 
Reversed  on  the  Facts. 

Id.  Thomas  v.  Dodge,  Gen.  No.  26.  Reversed  on  a  review  of  the 
record.    (Boggs,  J.) 

Opinions  Filed  November  13,  1916. 
Reversed  on  the  Facts. 

2d.  La  Salle  Extension  University  v.  SteUe,  Gen.  No.  7.  Reversed  on 
a  review  of  the  record.    (McBride,  J.) 
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Hic^iways— Lawful  Character  Unaffected  by  Fact  That  It  May  Cause 
Damage  to  Adjacent  Land— Effect  of  Construction  by  Third  Per- 
son— Streams — ^When  May  Be  Lawfully  Diverted. 
3d.  Stuigert  v.  C.  B.  &  Q.  R.  R.  Co.,  Gen.  Na  a  Held:  (l)  The 
lawful  character  of  a  levee  or  road,  or  the  lawful  right  of  commissioners 
to  make  and  maintain  it  is  not  affected  by  the  fact  that  its  original  con- 
struction or  its  future  maintenance,  may  or  will  occasion  damages  to  an 
adjacent  land  owner.  (2)  Where  a  railroad  constructs  a  road  or  levee, 
control,  repair  and  improvement  of  which  is  vested  in  County  commission- 
ers by  statute,  under  arrangements  made  with  said  Commissioners,  the  pub- 
lic duu'acter  of  the  work  is  not  changed  (3)  Where  one  purchases  land  in 
a  bottom  where  there  is  a  river  or  creek,  such  land  is  purchased  with  risk 
of  overflow,  and  a  railroad  company  cannot  be  made  to  pay  for  such  over- 
flow and  washing,  simply  because  said  company  may  have  made  a  new 
channel  for  such  creek  or  river  on  its  right  of  way,  if  such  channel  conveys 
the  water  into  the  old  channel  before  it  leaves  &e  right  of  way  of  the 
company,  and  such  new  channel  affords  equal  or  better  means  for  the  escape 
of  water  than  the  old  channel  and  brings  no  more  land  over  plaintiff's  lands, 
than  would  have  flown  thereon  in  a  state  of  nature.  Rever'^d.  (Mc 
Bhim,  J.) 

Practice— Judgment  Nunc  Pro  Tuno— When  Allowable— Modes^  of  Ren^ 
dering  Judgment— Rights  of  One  Unlawfully  Deprived  of  Public 
Office—Mature  of  Action  of  Assumpsit  for  Money  Had  and 
Received. 
4d.  McManus  v.  NelUs,  Gen.  No.  9.  Held:  (1)  If  a  judgment  has 
been  rendered  and  the  derk  fails  to  enter  it  as  directed  a  court  is  justified 
in  requirmg  the  derk  to  carry  out  the  order  that  was  in  fact  entered  altho 
the  term  of  office  of  me  judge  making  such  order  has  expired.  (2)  Ex- 
cepting the  rendering  of  judgments  by  confession  and  agreement,  tiiere  are 
two  modes  of  rendering  juqsincQts  recognized  by  our  courts.  One  is  to 
pronounce  judgment  in  open  court  which  it  then  becomes  the  duty  of  the 
derk  to  enter  u^n  the  records.  Another  mode  is  tiid  one  provided  fay 
statute  where  a  judge  takes  a  case  under  advisement  and  his  dedsion  m 
vacation  may  be  entered  of  record  in  vacation.  (3)  Where  one  is  dected 
to  an  office  and  another  without  his  consent  deprives  him  of  that  office  and 
collects  the  fees  and  emoluments  of  that  office,  under  such  state  of  facts  the 
party  entitled  to  the  office  could  sue  the  party  depriving  him  thereof  and 
recover  the  fees  and  salary  collected.  (4)  In  an  action  of  assumpsit  for 
money  had  and  received  the  main  inquiry  is  whether  the  defendant  holds 
money  which  ex  aequo  et  bono  bdongs  to  the  plaintiff.  The  burden  is  upon 
plaintiff  to  prove  that  the  defendant  holds  money  which  in  justice  bdongs  to 
the  plaintiff.  The  action  approaches  nearer  to  a  bill  in  equity  than  any 
other  common  law  action.    Reversed.     (McBxide,  J.) 

Bills  and  Notes— To  Whom  Payment  Must  Be  Made— Practice— Im- 
proper  Remarks   by   Counsel— When    Question   Based  Thereon 
Cannot  Be  Raised— What  Constitutes  an  Improper  Remark-— In- 
structions— Knowledge  by  Jury  of  Legal  Terms  in  Common  Use 
May  Be  Presumed. 
5d.    Kittg  v.  Heilig,  Gen.  No.  12.    Held:    (1)   It  is  the  duty  of  the 
maker  of  a  note  to  see  that  any  moneys  paid  by  him  upon  the  note  are 
paid  to  the  proper  holder  thereof.     (2)  Where  counsel  makes  improper  re- 
marks to  which  no  exception  is  preserved,  the  question  cannot  be  con- 
sidered by  a  court  of  review.     (3;   A  remark  by  counsel  in  his  opening 
statement  tos  the  jury  that  after  hearing  the  evidence,  their  verdict  will 
surdy  be  the  same  as  that  given  in  the  case  by  a  former  jury  is  improper. 
(4)  While  it  may  be  well  to  explain  to  the  jury  what  a  bona  fide  holder 
means,  yet  such  terms  are  so  commonly  used  that  the  jury  could  not  be 
misled  by  them.    Reversed.    (McBkide,  J.) 
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Pleading— Effect  of  Witfadnwal  of  Special  Connta  in  a  Declaration- 
Bills  and  Notes— Time  Within  Wliich  Holder  of  Draft  most 
Present  for  Pairment— Distinction  Between  a  Bill  and  a  Check 
— -Duties  of  Holder  of  a  Check— How  Excuse  for  Non-Present- 
ment Must  Be  Pleaded. 
6d.  Simonoff  v.  Graniie  City  National  Bank,  Gen.  Na  2S.  Held:  (1) 
Where  a  plaintiff  files  the  common  counts  and  two  special  counts  one  of 
which  is  voluntarily  withdrawn  and  to  the  other  a  demurrer  is  sustained, 
the  plaintiff  must  show  his  right  of  recovery  on  tiie  common  counts  because 
the  special  counts  are  thereby  out  of  the  case.  (2)  All  drafts  whether 
foreign  or  inland  bills,  in  order  to  charge  the  drawer,  must  be  presented  to 
the  drawee  within  a  reasonable  time,  and  in  case  of  non-payment  notice 
must  be  given  promptly  to  the  drawer,  otherwise  the  delay  will  be  at  the 
peril  of  the  holder.  (3)  Whether  or  not  an  instrument  is  a  bill  of  ex- 
change, so  called,  or  a  check,  depends  on  its  character,  rather  than  what  it 
may  be  designated  on  its  face.  (4)  Section  185  of  the  Negotiable  Instru- 
ments Law  requires  the  holders  of  checks  to  present  the  instrument  for  pay- 
ment to  the  drawee  within  a  reasonable  time  after  issuance  and  notice  of 
dishonor  given  to  the  drawer  as  in  the  case  of  bills  of  exchange  or  the 
holder  must  show  some  valid  reason  for  non-presentment  or  that  his  failure 
to  present  same  has  caused  no  damage  to  the  drawer.  (5)  In  order  for  a 
plamtiff  to  recover  on  a  theorv  that  it  was  not  necessary  for  him  to  present 
bills  of  exchange  to  the  drawee  for  payment,  he  must  do  so  under  a  special 
count,  alleging  the  reasons  for  such  failure,  as  under  the  common  counts 
evidence  under  this  theory  would  not  be  proper.    Reversed.     (Boggs,  J.) 

Bailments— Degree  of  Care  Required  to  Be  Exercised  by  Borrower  of 
Chattels— Duty  to  Insure. 
7d.  Parker  v,  Dieig,  Gen.  No.  16.  Held:  (1)  It  is  the  duty  of  a 
bailee  to  use  the  utmost  care  and  diligence  to  preserve  the  particular  prop- 
erty which  he  has  borrowed,  and  if  he  fails  or  neglects  to  do  any  act  that 
he  could  have  done  for  the  preservation  of  the  propertjr.  then  he  is  liable  for 
such  neglect  and  the  liability  is  based  upon  his  negligence  in  this  respect 
(2)  There  is  no  duty  devolving  upon  the  borrower  of  a  chattel  even  for 
accommodation  to  insure  such  chattel  for  the  benefit  of  the  owner,  tmless 
there  is  a  contract  so  to  do  or  a  custom  existing  that  requires  it  (3)  Even 
under  a  gratuitous  loan  for  use,  the  borrower  does  not  insure  the  safety  of 
the  goods  and  he  is  not  liable  for  them  where  he  keeps  and  uses  them  with 
care  and  in  the  manner  permitted  by  the  terms  of  the  loan,  he  is  not  liable 
where  the  chattel  dies  or  is  stolen  or  is  destroyed  without  negligence  on  his 
part  The  risk  of  losses  like  these  abide  with  the  owner  unless  the  bailee 
has  failed  in  lys  duty  to  anticipate  and  guard  against  the  danger.  Reversed. 
(McBmde,  J.) 

Practice— Effect  of  Failure  to  PUe  Brief  by  Appellee  As  Required  by 
Rule  of  Court. 
8d.  January  v.  Metropolitan  Life  Ins.  Co.,  Gen.  No.  22.  Held:  Where 
it  appears  from  the  record  and  files  that  the  appellee  has  failed  to  file  any 
brief  in  the  case  as  required  by  the  rules  of  the  Appellate  Court,  judgmeot 
of  the  lower  court  will  be  reversed  pro  forma  as  provided  may  be  done 
under  rule  27.    Reversed.    (McBride,  J.) 

Tort — Alienation  of  Affections— When  Evidence  of  Divorce  Decree  It 
Admissible — Practice— Instructions  to  Jury. 
9d.  Diesel  v.  Diesel,  Gen.  No.  27.  Held:  (1)  In  an  action  for  the 
alienation  of  affections  of  the  wife,  evidence  of  a  decree  of  divorce  granted 
to  the  wife  at  her  instance  on  the  ground  of  extreme  and  repeated  cruelty 
inflicted  by  tiie  husband  is  competent  as  tending  to  show  that  the  affections 
of  the  wife  had  been  alienated  by  the  plaintiff's  own  conduct  (2)  The  law 
requires  the  jury  to  determme  the  liab&ity  of  a  defendant  from  the  evidence 
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and  from  that  alone,  and  an  instruction  which  wouM  permit  them  to  enter 
into  an  open  field  of  investigation,  cannot  be  sustained.    Reversed.    (Higbee^ 

Practice— Who  May  Grant  Appeals— What  Constitates  a  Sufficient  Cer- 
tificate of  Evidence. 
lOd.  Anderson,  Admx,  v.  Chittick,  Gen.  No.  28.  Held:  When  a  judge 
has  rendered  a  decree,  another  judge  at  the  same  term  may  permit  an  appeal 
from  that  decree  and  enter  an  order  to  that  cflFect  (2)  Where  the  certificate 
of  evidence  contains  the  certificate  and  signature  of  the  judge,  the  mere 
fact  that  the  court  reporter  also  signed  it,  does  not  serve  to  invalidate  it 
Reversed.     (Mc  Bride,  J.) 

Practice — Nature  of  Action  Under  Ordinance  for  Collection  of  Penalty, 
lid.  Village  of  New  Athens  v.  Casperson,  Gen.  No.  30.  Held:  (1)  In 
a  civil  action  governed  by  the  rules  of  civil  procedure,  a  jury  alone  can 
determine  the  amount  of  the  penalty.  (2)  A  proceeding  to  collect  a  penalty 
for  the  violation  of  a  town  ordinance  is  a  civil  suit,  in  form,  debt,  and 
governed  in  all  respects  by  the  rules  of  procedure  in  civil  cases.  Reversed. 
(HiGBEE,  P.  J.) 

Practice— When  Verdict  of  Jury  Will  Be  Set  Aside. 

12d.  Dallas  v.  East  St,  Louis  &  Suburban  Ry,  Co.,  Gen.  No.  32.  Held: 
While  it  is  the  duty  of  a  court  of  review  to  sustain  the  verdict  of  a  jury 
where  it  can  reasonably  be  done,  but  where  the  courts  of  appeal  upon  the 
consideration  of  the  testimony  find  that  the  verdict  of  the  jury  is  greatly 
against  the  weight  of  the  evidence,  then  it  becomes  the  duty  of  such  ap- 
pellate court  to  reverse  the  judgment  of  the  trial  court  Reversed.  (Mc- 
Bmde,  J.) 

Practice — Power  of  Justice  to  Open  or  Amend  Judgment— When  Appeal 

Must  Be  Taken — Effect  of  Failure  to  Apply  for  Appeal  Within 

Time  Prescribed  by  Statute. 

13d.    Skimutis  v.  American  Citisens^  Lithuanian  Club,  Gen.  No.  33.  Held: 

(1)  After  a  justice  enters  a  judgment,  he  has  no  authority  to  open,  amend, 

or  add  thereto  and  any  addition  he  may  attempt  to  make  at  a  later  date, 

must  be  considered  of  no  effect     (2)  A  judgment  cannot  be  appealed  from 

until  it  has  been  rendered  and  is  in  existence.     (3)  Where  the  appeal  from 

a  justice  is  not  applied  for  in  the  time  prescribed  by  statute,  a  court  can 

acquire  no  jurisdiction  of  the  case  and  can  enter  no  order  in  it  except  to 

dismiss  the  appeal  for  want  of  jurisdiction.    Reversed.    (Higbee,  P.  J.) 

Practice— When  Court  May  Limit  Number  of  Witnesses. 

14d.  ToTvn  of  Grand  Prairie  v.  Schneider,  Gen.  No.  34.  Held:  Where 
a  large  number  of  witnesses  have  been  offered  upon  a  question  concerning 
which  there  is  no  controversy,  or  which  appears  to  have  been  so  fully  proven 
that  there  can  be  no  further  doubt  concerning  it,  it  is  proper  for  the  court 
to  limit  the  number  of  witnesses  in  order  to  avoid  unnecessary  expense  and 
the  consumption  of  unnecessary  time.  But  where  there  is  a  fact  asserted 
on  the  one  side  and  denied  on  the  other^^and  in  case  one  side  had  a  con- 
siderable preponderance  in  its  favor,  that  fact  might  influence  the  jury  in 
its  behalf,  in  such  case  a  limitation  as  to  the  number  of  witnesses  on  such 
facts  is  improper.    Reversed.     (Higbee,  P.  J.) 

Bills  and  Notes— Liability  of  Accommodation  Maker. 

15d.  Bone  Gap  Banking  Co.  v.  Porter,  Gen.  No.  38.  Held:  Where 
accommodation  paper  gets  into  the  hands  of  a  holder  in  due  course  for 
value,  the  makers  thereof  are  liable  although  the  said  note  passed  into  the 
hands  of  such  holder  after  maturity  and  with  notice  to  the  holder  that  it 
was  accommodation  paper.    Reversed.    (Boggs,  J.) 
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Revened  on  the  Facts. 

16d.  Parrish  v  Bainam,  Gen.  No.  39.  Reversed  on  a  review  of  the 
record.     (Higbee,  P.  J.) 

Liens — Railroad  Lien  Act  Construed— Who  May  Bring  Action  for— 
Practice— Findings  of  Master  Conclusive  When  Not  Excepted  to. 
17d.  Angerer  v.  Southern  Traction  Co.,  Gen.  No.  41.  Held:  (1)  Before 
the  sub-contractors  are  entitled  to  a  lien  under  the  railroad  lien  law,  they 
must  establish  by  the  evidence  that  something  was  due  to  the  general  con- 
tractors. (2)  A  lien  cannot  be  assigned  in  law  so  as  to  enable  the  assignee 
to  maintain  a  suit  thereon  in  bis  own  name.  (3)  A  lien  may  be  enforced 
in  a  court  of  equity  where  the  suit  is  carried  on  in  the  name  of  the  original 
lien  holder  for  the  use  of  a  third  party.  (4)  Where  the  findings  of  a 
master  are  not  excepted  to  in  the  trial  court,  such  findings  cannot  be  com- 
plained of  in  a  court  of  review.  (5)  Where  an  amended  bill  claiming  for 
extra  materials  is  not  filed  for  more  than  three  months  after  the  lien  has 
accrued,  the  lien  holder  would  not  be  entitled  to  a  lien  for  such  extras,  for 
the  reason  that  as  to  them,  said  amended  petition  set  forth  a  new  cause  of 
action.    Reversed.    (Boggs,  J.) 

Practice— Who  Are  Effected  by  Result  of  Collateral  Proceedings. 

18d.  Watson  v.  Kanmeir,  Gen.  No.  4a  Held:  (1)  A  party  litigant 
shall  not  be  affected  by  the  result  of  proceedings  to  which  he  is  a  stranger. 
(2)  In  order  to  be  bound  by  proceedings  t^e  party  must  have  been  dir^tly 
interested  in  the  subject  matter  of  the  proceeding  with  the  right  to  make 
defense,  to  introduce  testimony,  to  cross  examine  the  witnesses  on  the  op- 
posite side,  to  control  in  some  degree  at  least  the  proceedings  and  to  have 
the  right  to  appeal  from  tiie  judgment  Persons  not  having  these  rights 
are  regarded  as  strangers  to  the  cause.    Reversed.    (Boggs,  J.) 

Doctrine  of  Lateral  Support  Defined— Extent  of  Right— Right  to  Collect 
and  Throw  Water  Back  Upon  a  Servient  Estate. 
19d.  Young  v.  C.  C.  C.  &  St.  L.  Ry.  Co.,  Gen.  No.  SO.  Held:  (1) 
Anyone  excavating  on  his  own  premises,  must  not  excavate  so  close  to  the 
land  of  an  adjoining  neighbor  as  to  cause  earth  from  the  land  of  such  ad- 
joining owner  to  cave  or  fall  into  the  excavation,  for  lack  of  lateral  support 
so  far  as  its  own  weight  is  concerned.  (2)  A  person  excavating  is  not 
bound  to  furnish  lateral  support  for  additional  weight  which  may  be  placed 
on  the  premises  of  the  adjoining  owner.  (3)  The  owner  of  the  dominant 
heritage  has  a  right  to  collect  the  waters  falling  on  his  land  and  dirow  them 
on  the  land  of  the  servient  heritage  in  increasing  quantities,  and  is  not  liable 
for  damages  caused  thereby,  providing  the  waters  are  thrown  on  to  the 
servient  heritage  at  a  point  where  in  the  course  of  nature,  they  orgiinally 
f!ow.   Reversed.    (Boggs,  J.) 

Mortgages — Release — Effect    of    Recording— Who    May    Release — ^Pur- 
chaser for  Value — ^What  Constitutes  Notice— Purpose  of  Record. 

20d.  Bier  v.  Wieler,  Gen.  No.  S3.  Held:  (1)  The  recording  of  a  re- 
lease made  by  person  appointed  in  a  mortgage  or  trust  deed  to  execute  the 
release,  carries  with  it  as  to  subsequent  bona  fide  purchasers,  the  legal  in- 
ference that  the  released  deed  has  been  delivered.  (2)  The  trustee  in  a 
trust  deed  has  the  power  as  to  third  parties  to  release  the  lien  created  thereby 
so  as  to  revest  the  title  in  the  grantor,  even  though  he  does  so  widiout  the 
consent  of  the  holder  of  the  indebtedness  which  the  trust  deed  was  given 
to  secure  and  in  violation  of  the  obligations  of  his  trust,  and  such  a  rdease 
may  be  made  even  though  the  indebtedness  secured  by  ^e  trust  deed  is  not 
due  at  the  time  the  release  is  executed.  (3)  In  equity,  a  release  unauthorized 
by  the  terms  of  the  trust  deed,  or  by  the  consent  of  the  cestui  que  trust  will 
have  no  effect  upon  the  trust  deed  as  between  the  original  parties  or  as  to 
subsequent  purchasers  with  notice.     (4)  In  order  to  constitute  notice  tiliere 
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must  be  something  more  than  bare  suspicion ;  it  must  appear  that  such  facts 
were  suggested  as  would  cause  a  prudent  mind  to  investigate,  and  to  fail 
to  do  so  would  constitute  gross  negligence  on  his  part  and  that  such  neglect 
would  be  of  a  character  that  would  imply  a  fraudulent  intent  (5)  The 
recording  laws  are  designed  to  afford  protection  to  parties  acting  in  good 
faith  and  relying  upon  them,  and  in  the  absence  of  any  notice  or  ground  of 
suspicion,  it  is  not  the  duty  of  a  purchaser  to  obtain  an  admission  of  pay- 
ment from  the  holder  of  a  note  secured  by  a  trust  deed  regularly  released  of 
record.    Reversed.     (McBride,  J.) 

Negligence — Proof  of  Notice  of  Defective  Condition  of  Streets  Eraential 
to  Support  a  Judgment  Against  a  Municipality. 
21d  Gage  v.  City  of  Vienna,  Gen.  No.  .54.  Held:  Notice  of  the  con- 
dition of  the  streets  upon  the  part  of  the  city  and  of  the  fact  that  it  is 
obstructed  or  out  of  repair  is  one  of  the  essential  elements  to  be  proven,  and 
in  directing  a  verdict,  the  instruction  must  contain  the  element  of  notice* 
either  actual  or  constructive.  Reversed.  (McBside,  J.) 
Practice— How  Errors  of  Law  Must  Be  Preserved  Where  Cause  Is  Tried 
Without  Intervention  of  a  Jury — ^Execution  in  Hands  of  Officers 
at  Time  of  Transfer  of  Property  and  Writ  of  Attachment  Sworn 
Ont  After  Transfer,  Distinguished— Bulk  Sales  Act  Construed. 
22d.  Herschi  v.  Albrecht  &  Co.,  Gen.  No.  56.  Held:  (1)  In  a  cause 
tried  before  the  court  without  the  intervention  of  a  jury,  the  parties  may 
obtain  from  the  court  rulings  upon  written  propositions  of  law  submitted 
to  it,  and  thereby  preserve  in  the  record,  for  me  purpose  of  review,  any 
erroneous  view  of  the  law,  or  erroneous  application  of  the  law  to  the  facts 
of  the  case,  by  the  trial  court  and  unless  questions  of  law  or  mixed  ques- 
tions of  law  and  fact,  are  thus  preserved^  the  record  will  present  no  questions 
for  an  appellate  court,  other  than  such  as  are  raised  by  the  admission  or 
exclusion  of  evidence,  or  incidentally  otherwise,  during  the  progress  of  the 
proceedings.  (2)  The  distinction  must  be  borne  in  mind  between  an  execu- 
tion in  the  hands  of  an  officer  at  the  time  of  the  transfer  of  property  in 
which  case  the  debtor  must  claim  his  exemptions  according  to  the  statute 
in  order  to  hold  them  and  a  writ  of  attachment  sworn  out  after  transfer, 
because  in  the  latter  case  no  lien  ever  attaches  unless  the  transfer  was 
fraudulent,  regardless  of  the  amount  of  property.  (3)  Where  a  biU  of  sale 
purporting  to  convey  a  stock  of  merchandise  recites  a  consideration  greater 
than  the  statutory  exemption,  in  a  writ  under  a  writ  of  attadunent  sued  out 
after  the  transfer,  evidence  of  the  actual  value  of  the  tangible  property 
conveyed  should  be  admissable  because  part  of  the  consideration  named  may 
have  been  intangible  assets  such  as  the  acquisition  of  the  favorable  location 
to  carry  on  the  business  together  with  the  good  will.  Reversed  (Higbeb, 
P.  J.i 

Joint  Estates  in  Personal  Property — Statute  of  1821  Construed— Effect 
of  Intention  to  Hold  Jointly — ^Conveyancing  Act  Construed. 
23d.    In  the  Matter  of  the  Estate  of  Nelson  A,  Grate,  Deceased,  Gen. 
No.  58.    Held:     (1)  The  Statute  of  1821  abolishing  joint  estates  operated 
to  abolish  the  right  of  survivorship  in  personal  as  well  as  real  estate.    (2) 
Notwithstanding  it  may  have  been  the  intention  of  the  depositors  of  a  joint 
account,  that  the  funds  should  be  held  jointly,  with  the  right  of  survorship, 
it  would  still,  under  the  provisions  of  ihe  Statute  of  1821,  be  held  in  com* 
mon,  and  the  right  of  survivorship  would  not  obtain.    (3)  The  Act  on  Con- 
veyances has  reference  only  to  real  estate  and  in  no  way  affects  personal 
property  held  in  joint  ownership,  so  that  the  Statute  of  1821  abolishing  the 
right  of  survivorship  as  to  such  property  still  obtains.    Reversed.    (Hoggs,  J.) 
Mortgages — ^Who  Are  Parties  to  Foreclosure  Suit— ^Corporations— Serv- 
ices by  Officer — ^When  Presumed  Gratuitous — Practice — Duty  to 
Dismiss  Bill  as  to  Parties  Proving  No  Interest  in  Subject  Matter 
of  Foreclosure  Proceedings. 
24d.    Union  Trust  and  Savings  Bank  v.  Hall,  Gen.  No.  59.    Held>    (1) 
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It  is  a  general  rule,  not  without  exception,  that  all  (parties  having  an  inter^t 
in  the  property,  should  be  made  parties  to  a  proceeding  foreclosing  the  same. 
It  is  essentially  desirable  that  this  rule  should  be  adhered  to  in  cases  where 
the  rights  of  parties  claiming  an  interest  in  the  property,  are  undetermined 
and  l£e  subject  of  dispute,  and  where  additional  litigation  might  become 
necessary  to  determine  the  conflicting  claims.  (2)  When  officers  of  a  corpora- 
tion act  as  solicitors  for  the  same,  the  presumption  must  be,  in  the  absence 
of  a.  by-law  or  resolution  employing  them  and  providing  for  their  compensa- 
tion, that  the  services  are  gratuitous.  The  fact  that  only  one  member  of 
the  law  firm  to  which  an  allowance  of  solicitor's  fees  has  been  made  is  an 
officer  of  the  corporation  does  not  affect  the  rule.  (3)  Where  it  appears 
from  the  proofs  tiiat  a  party-defendant  in  a  foreclosure  suit  has  no  interest 
in  the  subject  matter,  refusal  to  dismiss  the  bill  as  to  him  is  error.  Re- 
versed.    (HiGBEE,  P.  J.) 

Bills  and  Note»— Promissory  Notes^-Alterations. 

25d.  Gijfin  v.  Hart,  Gen.  No.  62.  Held:  (1)  The  law  indulges  no 
presumption  as  to  when  a  change  in  a  written  instrument  was  made,  but 
requires  the  party  offering  an  altered)  instrument  in  evidence,  to  explain 
such  alteration  satisfactorily  to  the  court,  before  the  instrument  will  be 
admitted  in  evidence.  Such  explanation  may  satisfactorily  appear  from  the 
instrument  itself  or  it  may  be  made  by  extrinsic  evidence.  Reversed.  (Mo 
Bride,  J.) 

Carriers  —  Interstate  Shipments  —  How  Governed  —  Reasonableness  of 
Proviso  in  Shipper's  Contract— Right  to  Determine  Vested  With 
Commission — Purpose  of  Interstate  Conunerce  Commission. 
26d.  Keasler  v.  B,  &  O.  S,  W.  R.  R.  Co.,  Gen.  No.  65.  Held:  (1) 
Interstate  shipments  are  governed  by  the  provisions  of  the  Interstate  Com- 
merce Act,  including  the  amendments  thereto.  (2)  Whether  or  not  a  pro- 
vision with  regard  to  the  giving  of  notice  of  loss  is  reasonable  is  a  question 
for  the  Interstate  Commerce  Commission,  and  so  long  as  tiie  filed  tariff 
provides  for  a  notice  of  this  character,  it  is  binding  upon  the  shipper  as 
well  as  the  carrier,  and  cannot  be  questioned  in  a  suit  for  damages.  (3)  The 
whole  theory  of  die  Interstate  Commerce  Commission  is  that  contracts  for 
interstate  shipments  must  be  uniform  and  must  be  binding  on  all  shippers 
and  carriers  alike  and  so  long  as  the  tariffs  filed  with  the  Interstate 
Commerce  Commission  stand,  they  are  not  to  be  disregarded  by  either  shipper 
or  carrier,  but  are  to  be  uniformly  enforced.  Not  to  do  so  in  particular 
cases  would  amount  to  discrimination  and  would  be  a  violation  of  tht  pro- 
visions of  said  act,  and  the  courts  are  not  warranted  in  countenancing  any 
other  than  a  uniform  enforcement  of  its  provisions  until  changed  t^  the 
Interstate  Commerce  Commission  under  the  provisions  of  said  Interstate 
Commerce  Act.    Reversed.     (Boggs,  J.) 

Practice— Cause  of  Action  Defined— Necessary  Elements  of  Cause  ol 
Action — Pleading — Essential  Allegations— Aider  by  Verdict— Nec- 
essary Allegations  in  Actions  to  Recover  for  Personal  Injuries-* 
Where  Allegation  of  Failure  to  Give  Notice  Is  Fatal— Workmen's 
Compensation   Act— Presumption   Arising   Where   There  -Is   No 
Reference  to  Act 
27d.    Means  v.  Terminal  R.  R.  Assoc,  of  Illinois,  Gen,  No.  66.    Held: 
(1)  A  cause  of  action  includes  not  only  a  right  of  recovery,  but  also  a  right 
to  bring  the  action  to  recover.    (2)  Although  a  plaintiff  may  have  a  meritori- 
ous cause  of  cqmplaint,  if  such  cause  is  stated  in  a  court  not  having  juris- 
diction to  give  the  relief  prayed  for  or  hear  the  case,  it  cannot  be  well  said 
a  cause  of  action  has  been  stated  in  that  court,  as  there  is  an  absence  of  a 
right  to  recover  in  such  court.    (3)  Where  a  court  has  jurisdiction  to  grant 
the  relief  sought  for,  there  must  be  a  statement  which  constitutes  a  cause 
of  action  entitling  the  party  bringing  the  suit,  to  maintain  an  action  in  that 
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court  (4)  Where  the  dedaratton  fails  to  show  that  the  plaintiff  has  a  cause 
of  action  even  after  verdict,  there  is.no  room  for  intendment  or  presumption. 
(5)  If  a  declaration  omits  to  allege  any  substantial  fact  which  is  essential 
to  a  right  of  action  and  which  is  not  implied  in  or  inferable  from  the  find- 
ing of  those  which  are  alleged,  a  verdict  for  the  plaintiff  does  not  cure  the 
defect  (6)  A  declaration  in  an  action  to  regover  for  injuries  received 
through  negligence  which  does  not  aver  due  care  on  the  part  of  the  plaintiff 
when  he  was  injured,  and  does  not  contain  any  averment  in  regard  to  his 
conduct  or  the  circumstances  surrounding  him  from  which  due  care  on  his 
part  may  be  reasonably  inferred,  does  not  state  a  cause  of  action,  and,  after 
the  period  of  limitation  fixed  by  the  statute  has  elapsed,  cannot  be  amended 
to  state  a  cause  of  action  not  subject  to  the  bar  of  the  statute.  (7)  Notice 
which  is  required  by  law  to  be  given  city  officials,  is  a  part  of  the  action  and 
its  omission  is  fatal  and  can  neither  be  implied  and  cared  by  verdict  or 
cured  by  amendment  after  verdict,  because  no  cause  of  action  exists  unless 
notice  is  served.  (8)  In  an  action  for  personal  injuries  to  an  employe  where 
there  is  no  reference  to  the  Workmen's  Compensation  Act^  the  legal  pre- 
sumption is  that  the  injured  employe  was  under  the  provisions  of  the  act, 
and  the  plaintiff  has  no  right  to  enforce  suit  at  common  law  and  a  verdict 
would  not  cure  or  alter  the  legal  presumption  and  consequently  a  recovery 
at  common  law  could  not  be  supported  because  by  the  terms  of  the  statute 
no  cause  of  action  was  stated.    Reversed.     (Higbee^  P.  J.) 

Practice — Instructions  Held  Erroneous — ^Elements  to  Be  Considered 
by  Jury  in  Estimating  Damage  for  Loss  of  Support. 
28d.  Threlkeld  v.  Norwodowski,  Gen.  No.  67.  Held:  (1)  Failure  to  re- 
strict the  damages  to  the  amount  as  shown  by  the  proof  is  erroneous.  (2) 
An  instruction  which  names  as  an  element  to  be  considered  by  the  jury  in 
estimating  loss  of  support  the  probable  expectancy  of  the  life  of  the  de- 
ceased but  contains  no  reference  to  the  probable  expectancy  of  the  life 
of  the  plaintiff  is  erroneous.    Reversed.     (Higbee,  J.) 

Insurance— How  Risks  May  Be  Transferred  by  Mutual  Assodationt — 
Insurance  Statute  Construed — Practice— Procedure  Upon  Dismis- 
sal of  Bill  for  Want  of  Equity. 
29d,    Goodall  v.  Cook,  Gen.  No.  70.    Held:    (1)  It  requires  a  two-thirds 
vote  of  all  the  members,  after  notice,  to  transfer  the  risks  of  a  mutual 
insurance  company  to  some  other  company,  and  the  reinsurance  contract 
must  be  submitted  to  the  meeting  and  include  all  the  members.     (2)  The 
provisions  of  the  statute  (Section  245,  Chapter  73,  Kurd's  Revised  Statutes, 
1913)  with  reference  to  the  transfer  of  members  or  risks  in  a  mutual  asso- 
ciation enters  into  and  becomes  a  part  of  the  contract  of  transfer  just  the 
same  as  the  provisions  of  the  statute  were  written  into  the  Articles  of 
Transfer.      (3)    When  a  bill   is  dismissed  for  want  of   equity,  the  court 
ordinarily  makes  no  findings  of  fact  other  than  to  find  the  equities  with  the 
defendant.    Reversed.     (Boggs,  J.) 

Mandamus — What  Will  Operate  as  a  Defense  to  Mandamus  to  Levy  Tax 
—Nature  of  Statute  Providing  for  Manner  of  Payments  of  Judg- 
ments Against  County— -Nature  of  Writ  of  Mandamus — ^Duties  of 
Tax-Levying  Power. 
30d.    Halliday  v.  Board  of  County  Commissioners,  Gen.  No.  76.  Held: 
(1)  Where  the  judgment  creditors  of  a  county  seek  a  mandamus  to  require 
Uie  county  to  levy  a  tax  for  the  payment  of  their  judgments,  if  the  county 
is  seeking  to.  justify  its  conduct  upon  the  ground  that  it  will  require  all  the 
revenue  th^t  can  be  raised  by  taxation  to  pay  the  ordinary  and  current 
expenses  of  the  county,  then  it  should  show  definitely  that  such  would  be  a 
necessity  and  it  should  apear  from  the  testimony  that  the  county  was  not 
levying  a  tax  for  one  purpose  and  using  the  money  to  pay  other  indebted- 
ness that  had  no  greater  right  to  be  paid  than  the  judgments  in  the  petition. 
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(2)  It  is  the  duty  of  the  board  of  county  commissioners  to  show  that  it  was 
actuated  by  an  honest  purpose  to  pay  its  legal  obligations,  and  the  statute  of 
190S  (Sec.  34  of  Chap.  34,  Hurd's  R.  S.)  was  enacted  to  enable  the  board  to 
take  care  of  such  claims  as  had  been  reduced  to  judgment  This  statute 
is  mandatory  and  requires  the  board,  when  it  comes  to  the  question  of  de- 
termining the  amount  of  taxes  to  be  raised  for  county  purpbses  to  include 
judgments  which  have  been  obtained  against  the  county.  (3)  While  the 
issuing  of  the  writ  of  mandamus  is  not  a  writ  of  right,  but  can  only  be 
issued  in  the  discretion  of  the  court,  yet  this  is  and  must  be  a  judicial  dis- 
cretion exercised  when  the  interests  of  the  parties  involved  require  it  (4) 
A  tax  levying  power  cannot  make  provision  for  the  payment  of  one  debt  or 
one  class  of  claims  and  refuse  to  make  any  provision'  whatever  for  the 
payment  of  others,  even  those  reduced  to  judgment    Reversed.  (McBridb,  J.) 

Reversed  on  the  Pacta. 

31d.    Woods  &  Boyd  v.  Tamper  &  Cook,  Gen.  No.  77,    Reversed  on  a 
review  of  the  record.    (McBkide^  J.) 

Negligence — ^Attractive  Nuiaances-^Scape  of  Doctrine— Defined — ^Tres- 
passes, Duty  Owed  Toward — ^Practice — Improper  Questions  on 
Voir  Dire. 
32d.  Purcell  v,  Degenhardt,  Gen.  No.  80.  Held:  (1)  The  application 
of  the  doctrine  of  attractive  nuisance  seems  to  be  more  particularly  made 
to  such  places,  machines  and  appliances  as  are  not  at  the  time  of  the  injury 
being  used  or  supervised  by  those  souf^ht  to  be  charged  with  negligence. 
(2)  If  the  owner  or  occupant  of  premises  leaves  a  dangerous  machine  or 
thing  exposed  under  such  conditions  that  it  may  reasonably^  be  anticipated 
that  children  of  such  tendtf  age  as  to  be  incapable  of  exercising  proper  care 
for  their  safety  may,  by  tneir  own  instincts,  be  attracted  to  tibe  dangerous 
thing  and  thereby  injured,  he  will  be  liable.  (3)  Machines  and  vehicles  in 
actual  use  at  the  time  of  the  injury  are  not  ordinarily  recognized  as  attractive 
muisances  and  the  doctrine  does  not,  consequently,  apply  to  sudh  machines 
or  vehicles.  (4)  The  owner  or  occupier  of  premises  owes  no  duty  to  a 
trespasser  except  to  do  him  no  wilful  or  wanton  injury.  He  is  under  no 
greater  obligation  to  anticipate  the  presence  of  children  upon  his  premises 
than  of  adults.  This  rule  applies  with  the  same  force  to  the  owner  of  a 
piece  of  machinery.  (5)  Where  the  case  is  not  in  fact  being  defended  by 
an  insurance  or  casualtjr  company,  questioning  prospective  jurors  whether  or 
not  they  are  interested  in  any  insurance  or  casualty  company,  doing  liability 
business,  is  improper.    Reversed.     (Higbee,  P.  J.) 

Negligence— Damages — Proof   Necessary   When    Plaintiffs  Are  .  Lineal 
Heirs  of  Deceased — How  to  Be  Measured — Practice— Instructions 
—How  to  Be  Construed. 
33d.    Holliday  and  Townsberry  v.  (yCara  Cold  Co,,  Gen.  No.  4.    Held: 

(1)  Where  the  plaintiffs  are  the  lineal  heirs  of  the  deceased,  upon  proof  of 
death  by  reason  of  the  negligence  of  the  defendant,  the  law  presumes  pecuni- 
ary loss  and  substantial  damages  to  such  lineal  heirs.  An  entirely  different  rule 
prevails  where  the  next  of  kin  are  lineal  and  where  they  are  collateral.  In 
the  latter  case,  they  must  prove  they  were  in  the  habit  of  receiving  pecuniary 
assistance  from  the  deceased,  or  they  could  only  recover  nominal  damages. 

(2)  The  question  of  damages  is  exceedingly  difficult  of  admeasurement  and 
must  therefore  be  left  largely  to  the  judgment  of  the  jury.  (3)  Instructioos 
must  be  considered  as  a  series.    Affirm^.     (McBridb^  J.) 

Practice— Weight  to  Be  Attached  to  Finding  of  Court  Where  Jury  Is 
Waived— Sales— When  a  Bill  of  Sale  Becomes  Unnecessary— Prac- 
tice—Effect  of  Failure  to  Argue  Assignment  of  Error  in  Brief — 
When  Admission  of  Incompetent  Evidence  Will  Not  Be  Groimd 
for  Reversal. 
34d.  Rosenfeld  v,  Ehrhari,  Gen.  No.  S.  Held:  (1)  Where  a  jury  has 
been  waived,  the  finding  of  the  trial  judge  is  entitled  to  the  same  weight  ms 
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the  finding  of  a  jury  on  the  controverted  question  of  fact  and  unless  said 
€nding  is  against  the  manifest  weight  of  the  evidence,  it  will  not  be  disturbed 
by  a  court  of  review.  ([2)  A  bill  of  sale  is  not  necessary  to  i>ass  the  title  to 
personal  property  and  if  in  fact  the  possession  of  the  goods  is  delivered,  it 
makes  no  difference  that  the  transaction  is  not  evidenced  by  a  bill  of  sale. 
Actual  delivery  of  possession  of  personal  property  is  usually  of  itself  suf- 
ficient evidence  of  an  intention  to  affect  a  sale  thereof.  (3)  Where  an 
assignment  of  error  is  not  argued  in  plaintiff  in  error's  brief  by  the  rules 
of  the  court  is  thereby  waived.  (4)  Even  though  the  trial  court  may  have 
admitted  incompetent  evidence  on  the  hearing,  yet  if  there  be  sufficient  com- 
petent evidence  in  the  record  to  sustain  the  court's  finding  and  judgment,  the 
judgment  should  not  be  disturbed  on  that  account    Affirmed.     (Boggs,  J.) 

Bills  and  Notes — Rights  to  Require  Surrender  of  Evidence  of  Indebted- 
ness Upon  Tender  of  Payment 
35d.  Eggert,  Jr.  v.  Sexton,  Gen.  No.  6.  Held:  Under  the  Negotiable 
Instruments  Act,  a  debtor  has  a  right  to  require  that  the  interest  coupons 
or  other  evidence  of  indebtedness  be  produced  to  him  before  he  makes  pay- 
ment   Affirmed    (Higbee,  P.  J.) 

Evidence — Record  Required  to  Be  Kept  by  Statute,  Competent— Practice 
— Effect  of  Confirmation  of  Master's  Report  by  Chancellor. 
36d.  Perks  &  Higgins  v.  Tippett,  Gen.  No.  10.  Held:  (1)  Where 
an  execution  docket  is  required  under  the  law  to  be  kept,  it  is  competent 
evidence  tending  to  show  whether  or  not  a  controverted  execution  was  in 
fact  issued.  (2)  Where  the  evidence  is  conflicting  and  the  chancellor  has 
confirmed  the  findings  of  the  master,  an  appellate  court  will  not  disturb  the 
decree  unless  it  is  clearly  and  manifestly  against  the  weight  of  the  evidence. 
Affirmed.     (Boggs,  J.) 

Practice— Procedure  When  Time  for  Filing  Falls  on  Sunday— Equitable 
Jurisdiction  of  Probate  Courts. 

37d.  Haydetiv,  Hargan,  Gen.  No.  11.  Held:  (1)  When  the  last  day  of 
the  period  fixed  by  the  trial  court  for  filing  an  appeal  bond  or  bill  of  ex- 
ception falls  on  Sunday,  the  bond  or  bill  filed  the  following  day  is  in  apt 
time.  (2)  Probate  courts  and  Circuit  courts  on  appeal,  in  probate  matters, 
have  the  right  to  exercise  equitable  jurisdiction  in  the  settlement  of  estates 
when  necessary  to  further  the  ends  of  justice  and  it  is  only  in  extraordinary 
cases  that  courts,  of  equity  will  supersede  the  probate  court  in  making  such 
settlement    Affirmed.     (Higbee,  P.  J.) 

Agency— How  Proven— When  a  Dnty  to  Make  Inquiries  as  to  Real 
Authority  of  an  Agent  Arises. 
38d.  Nulsen  v.  Terre  Haute  Brewing  Co.,  Gen.  No.  13.  Held:  (1) 
Agency  cannot  be  proven  by  the  declarations  of  the  agent  himself.  (2) 
Where  an  agent  is  in  fact  only  a  special  agent  and  the  person  dealinRf  with 
him  has  notice  of  such  facts  as  to  put  him  on  inquiry  as  to  the  authority 
of  such  agent  a  failure  to  make  inquiry  and  ascertain  the  real  authority  of 
such  agent  is  done  at  periL    Affirmed.     (McBkide,  J.) 

Practice— Effect  of  Failure  to  File  Bill  of  Exceptions. 

39d.  Bluff  V,  Kohl,  Gen.  No.  14.  HeU:  (1)  Where  there  is  no  bill 
of  exceptions  contained  in  the  record  showing  a  motion  for  a  continuance 
and  the  affidavit  in  support  thereof,  an  appellate  court  is  powerless  to  con- 
sider the  action  of  the  lower  court  in  not  allowing  the  said  motion.  Af- 
firmed.    (Boggs,  J.) 

Mortgages — ^Rights  of  Redeeming  Creditor — ^Effect  of  Acceptance  by 
Sheriff  of  a  Lesser  Sum  Than  Amount  Due  to  Redeem— Effect  of 
Issuance  of  Certificate  of  Redemption  by  Sheriff — ^Method  of  Con- 
struing Statute  Covering  Redemption  from  Judgment  or  Fore- 
closure Sales — ^Writ  of  Assistance  Defined. 
40d.    Porter  v.  Citizens'  Nafl  Bank,  Gen.  No.  15.    Held:    (1)  A  Judg- 
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ment  creditor  who  redeems  from  a  foreclosure  sale  and  who  causes  a  resale 
of  said  premises  and  becomes  a  purchaser  thereof  on  such  resale  succeeds 
to  all  the  rights  in  said  property  held  bjr  the  original  purdiaser  and  is  en- 
titled to  a  writ  of  assistance  to  be  placed  m  possession  thereof.  (2)  Where  a 
judgment  creditor  who  seeks  to  redeem  from  a  foreclosure  sale  by  inad- 
vertence deposits  with  the  sheriff  a  slightly  less  sum  than  the  amount  actually 
due  to  the  holder  of  the  premises,  but  signifies  his  willingness  to  pay  any 
balance  that  might  be  owing  and  in  fact  tenders  an  amount  to  cover  su(^ 
deficiency,  sufficient  has  been  done  and  the  redemption  should  not  be  held 
void  on  that  account.  (3)  The  statute  makes  the  sheriff  the  proper  officer 
through  whom  to  redeem  where  a  resale  of  the  premises  is  sought  under 
an  execution  in  his  hands  and  unless  some  fraud  is  shown,  the  action  of  the 
sheriff  issuing  a  certificate  of  redemption  should  be  held  valid  and  binding. 
(4)  Statute  covering  redemptions  from  judgment  or  foreclosure  sales  should 
be  liberally  construed  in  order  that  the  debtor's  property  may  reach  as  far 
as  possible.  (5)  A  writ  of  assistance  is  a  summary  proceeding.  Its  object 
is  to  put  into  possession  of  premises,  a  person  who  has  purchased  at  judicial 
sale  under  a  decree  in  chancery.  It  will  only  issue  against  a  party  to  the 
suit,  or  one  who  has  come  into  possession  pendente  lite.  The  interests  of 
othei-  persons  will  not  be  adjudicated  in  this  summary  manner.  Affirmed. 
(BOGGS,  J.) 

Practice— Judgment   on   Information   and  Verdict   Distinguished— Evi- 
dence— ^What  Constitutes  Prima  Facie  Evidence  of  Sale  of  Liquor 
in  Anti-Saloon  Territory— How  Such  Fact  May  Be  Proved— When 
Party  Is  Not  in  a  Position  to  Complain  af  Improper  Exclusion  of 
Evidence. 
41d.    People  v.  Belins,  Gen.  No.  17.    Held:     (1)  While  the  judgment 
of  a  county  court  in  a  prosecution  although  based  on  different  counts  of 
an  information  is  a  unit  and  must  be  reversed  in  whole  or  affirmed  in  whole 
in  the  appellate  court,  yet  the  verdict  of  a  jury  is  not  a  unit  to  the  same 
extent,  and  the  court  below,  before  judgment  is  entered,  may  arrest  judg- 
ment as  to  any  one  or  more  of  the  counts.     (2)  While  the  issuance  of  a 
special  tax  stamp  by  the  Federal  government  is  prima  facie  evidence  of  the 
sale  of  liquors  in  anti-saloon  territory,  yet  such  fact  must  be  proved  by 
the  original  stamp  itself,  or  an  examined  copy  of  the  records  of  iJie  district 
where  the  same  is  issued.    (3)  Where  in  a  prosecution  for  the  sale  of  liquor 
in  anti-saloon  territory,  demand  is  made  upon  the  defendant  to  produce  a 
special  revenue  stamp  claimed  to  have  been  issued  to  him  by  the  Federal 
government,  and  uj>on  his  failure  to  do  so  the  contents  of  an  examined  copy 
are  read,  the  defendant  is  not  in  a  position  to  complain  that  the  examined 
copy  itself  was  not  placed  in  evidence  when  it  was  excluded  b^  objection 
of  his  counsel  that  it  would  encumber  the  record  by  duplication  of  evi- 
dence.   Affirmed.     (Higbee,  P.  J.) 

Evidence — SuflBciency  of  Certified  Coi>y. 

42d.  Volin  v.  St,  Louis  &  (TFallon  Coal  Co.,  Gen.  No.  1&  Held:  An 
omission  in  a  certificate  that  the  clerk  certifying^  is  the  legal  keeper  of  the 
records  is  immaterial  where  the  statutes,  of  which  the  court  takes  judicial 
notice,  makes  him  such.    Affirmed.      (McBride.) 
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Statute  of  Limitations,  540a,  563a. 
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Opinions  Digested  by  Student  Editors,  Turnbull,  Breyer,  Carton, 
Marshall,  Price,  Segal,  Coon,  Golding  and  Sherwood. 

Opinions  Filed  Decembek  19,  1916. 

Tort— Personal  Injiiry— Wilful  and  Wanton  Acta— Fact  of  the  Accident 
at  Evidence,  Alone,  of  Negligence— ££Fect  of  Instruction  Requir- 
ing "Ordinary  Care,  Prudence,  Vigilance  and  Caution." 
537a.  Gordon,  Adm.,  v.  Stadelman,  Gen.  No.  21816.  Held:  (1)  Proof 
of  prompt  action  on  the  part  of  a  defendant  when  he  becomes  aware  of  the 
danger  to  plaintiff  justifies  the  court  in  taking  the  question  of  wanton  and 
wilful  conduct  away  from  the  jury,  for  it  is  inconsistent  with  a  general  intent 
to  inflict  an  injury  or  negligence  of  such  a  high  degree  as  would  be  deemed 
equivalent  to  a  wilful  or  wanton  act  (2)  An  instruction  to  the  jury  that 
the  fact  of  the  accident  alone  is  not  evidence  of  negligence  on  the  part  of 
defendant,  although  it  directs  a  jury's  attention  to  a  single  item  of  evi- 
dence is  not  sufficient  ground  for  a  reversal.  (3)  An  instruction  requiring 
proof  that  a  plaintiff  was  free  from  want  of  "ordinary  care,  prudence,  vigi- 
lance and  caution  for  his  own  safety"  contains  the  superfluous  words  "pru- 
dence, vigilance  and  caution,"  but  taken  together  with  other  instructions, 
stating  that  deceased  was  bound  only  to  exercise  ordinary  care,  does  not 
justify  a  reversal.    Affirmed.    (Barnes,  P.  J.) 

Practice— Impritonment  of  Intohrent  Debtor— Statement  of  Clain^— 
Showing  of  Malice* 
S38a.  In  re  Petition  of  Meinhardt,  ex  rel  Anderson.  Gen.  No.  2187. 
Held:  In  a  petition  as  an  insolvent  debtor  for  release  from  imprisonment 
on  an  execution  in  an  action  in  the  Municipal  Court  of  Chicago  in  which  the 
insolvent  debtor  claims  that  malice  was  not  of  the  gist  of  the  action  result- 
ing in  his  commitment,'  if  the  former  judgment  was  not  by  default,  it  is 
insufficient  to  show  that  the  statement  of  claim  in  which  the  capias  ad  satis- 
faciendum issued  does  not  disclose  that  malice  was  the  gist  of  the  action; 
for  the  evidence  introduced  may  have  jutsified  it    Affirmed.    (Barnes^  P.  J.) 

Bailment— Evidence  of  Bailor't  Assignee's  Right. 

539a.  Hanecy  v.  Page,  Gen.  No.  21824.  Held:  Where  it  is  necessary 
for  a  pledgee  of  stock  to  show  that  he  had  not  knowledge  of  the  rights  of 
a  subsequent  assignee  of  the  pledgor,  evidence  of  a  conversation  pri6r  to 
the  pledge  between  the  pledgee  and  pled|;or  relative  to  assignee's  interest 
in  the  stock  is  admissible,  although  plaintiff  assignee  was  not  present  Re- 
versed and  Remanded.    (McDonald,  J.) 

Opinions  Filed  December  27,'  1916. 

Statute  of  Limitationa— Effect  of  Payment  in  Reviving  Debt  Barred  by 

the  Statute— Effect  of  Bill  of  Particulars  FUed  in  Circuit  Court  in 

Appeal  from  Justice  of  the  Peace  Court  on  Claims  Barred  by  the 

Statute. 

S40a.    Spieker  v.  Schonfeld,  Gen.  No.  2013a    Held:     (1)  A  payment 

will  not  revive  a  claim  barred  by  the  Statute  of  Limitations,  unless  there 

is  an  actual  afiismative  intention  shown  on  the  part  of  the  debtor  to  make 

payment  on  the  debt  which  is  claimed  to  be  due.     (2)  The  addition  by  bill 

of  particulars  of  claims  barred  by  the  Statute  at  time  of  filing  of  bill  of 

particulars  will  not  prevent  the  operation  of  the  statute,  as,  the  proceeding 

in  the  Circuit  Court  being  de  novo,  the  question  of  whether  or  not  the 

Statute  has  run  is  determined  by  computing  the  time  that  has  elapsed  between 

the  accrual  of  the  additional  causes  of  action  and  the  time  they  were  brought 

into  ^the   suit  by  the  bill  of  particulars.     Reversed  and  judgment  here. 

(Goodwin,  J.) 
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Practice — Involuntary  Nonsuit. 

541a.  Kennedy  v.  City  of  Chicago,  Gen.  No.  21262,  Held:  Where  the 
evidence  introduced  by  a  plaintiff  lacks  all  the  essential  elements  necessary 
to  prove  his  right  to  recover,  the  court  may  cause  a  nonsuit  to  be  entered 
in  the  cause,  and  a  nonsuit  so  entered  is  involuntary.  Affirmed.  (Good- 
win, J.)  ' 

AfErmed  on  tlie  Pacts. 

542a.  Reliance  Elevator  Co,  v.  Zimmer,  Gen.  No.  21305.  Affirmed  on 
a  review  of  the  record.    (Goodwin,  J.) 

Affirmed  on  the  Facts. 

543a.  Malmquist  v.  Belden  Manufacturing  Co,,  Gen.  No.  21378. 
Affirmed  on  a  review  of  the  record.    ((xOOdwin^  J.) 

Procedure — Reversal  of  Judgment  as  Against  Weight  of  Evidence. 

544a,  Tarjanv,Regelin,Gta,^Q.2\2M,  Held:  A  judgment  will  not  be 
disturbed  unless  it  is  against  the  manifest  weight  of  the  evidence.  Affirmed. 
(Goodwin,  J.) 

Insurance— Necessity  of  Returning  Consideration  Upon  Cancellation  of 
Policy. 

545a.  Young  v.  Union  Life  Insurance  Co,,  Gen.  No.  21399.  Held: 
Where  a  contract  of  insurance  is  voidable  at  the  option  of  the  insurer,  can- 
cellation by  him  is  in  the  nature  of  a  redsion  and  requires  for  its  consununar 
tion  both  a  notice  of  an  election  to  terminate  in  praesenti  and  a  relinquish- 
ment of  the  consideration.    Affirmed.     (Taylor,  J.) 

RAersed  on  the  Facts. 

546a.  Morris  v,  Hankel  Printing  Co,,  Gtn,  No.  21429.  Reversed  and 
cause  dismissed  on  a  review  of  the  record.     (Taylor,  J.) 

Affirmed  on  the  Pacts. 

547a.  Cochran  Lumber  Co,  v.  Consolidated  Adjustment  Co,,  (5en.  No. 
21479.    Affirmed  on  a  review  of  the  record.     (Taylor,  J.) 

Contracts— Accord  and  Satisfaction — Settlement  of  a  Disputed  Claim- 
Retention  of  Check  by  Creditor.  ^ 
548a.  Uvinstein  v.  Dalton,  C^en.  No.  21487.  Held:  (1)  Where  the 
amount  of  debt  is  ascertained  and  not  in  dispute,  payment  by  the  debtor 
and  acceptance  by  the  creditor  of  a  less  sum  will  not  operate  as  a  satisfac- 
tion of  the  demand;  but  if  the  amount  is  unliquidated  or  there  is  a  bona 
fide  dispute  as  to  how  much  is  due,  the  payment  of  the  amount  claimed  by 
the  debtor  to  be  due  in  full  settlement,  if  accepted  by  the  creditor,  is  a 
satisfaction  of  the  claim.  (2)  Where  a  creditor  retains  a  check  tendered 
as  payment  in  full  it  is  an  acceptance  of  the  check  with  the  conditions  attach- 
ing thereto,  although  the  creditor  protests  at  the  time  that  it  is  not  all  that 
is  due  him.  (3)  An  account  is  unliquidated,  although  the  items  are  not 
in  dispute,  if  the  evidence  shows  there  was  a  controversy  over  a  set-off,  and 
the  b^ance  due  was  fairly  in  dispute.    Reversed.     (O'Connor,  P.  J.) 

Corporations — Personal  Liability  of  Officers  Where  Incorporation  Has 
Not  Been  Properly  Recorded. 
549a.  American  Laundry  Machinery  Co,  v.  Channels^  Gtn,  No.  21529. 
Held:  Any  person  or  persons  being  or  pretendinf|[  to  be  directors  or  officers 
of  a  corporation  or  a  pretended  corporation  are  jointly  and  severally  liable 
for  the  debts  contracted  in  the  name  of  such  corporation  or  pretended  cor- 
poration where  the  certificate  of  incorporation  has  not  been  recorded  in  the 
county  where  its  principal  office  is  located,  and  this  too,  although  some  of 
them  did  not  personally  participate  in  the  transaction.  Reversed  and  Re- 
manded.   (O'Connor,  P.  J.) 
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Contracts— Waiver  of  Strict  Performance  in  Mntual  Benefit  Associatioa 
Policies— Procedure — Service  Upon  a  Voluntary  Association— Es- 
toppel from  Denying  Incorporation. 

SSOa.  Dugan  v.  International  Ass^n.  of  Bridge  and  Structural  Iron 
Workers,  Gen.  No.  21537.  Held:  (1)  Failure  on  the  part  of  a  member 
of  a  mutual  benefit  association  to  comply  with  the  provisions  of  a  by-law 
requiring  prompt  payment  of  assessments  may  be  waived  by  customarv 
acceptance  at  any  time,  so  that  the  failure  of  a  member  to  comply  strictly  with 
such  regfulation  will  not  work  a  forfeiture  of  his  rights.  (2)  Where  an 
association  assumes  a  name  implying  corporate  existence  and  has  an  organ- 
ization consisting  of  a  president,  secretary,  and  other  officers,  a  constitution 
and  by-laws,  arid  a  common  seal,  for  purposes  of  service,  it  may  be  estopped 
to  deny  that  it  is  a  corporation.  (3)  Where  the  members  of  a  voluntary 
association  are  numerous  and  it  is  impracticable  to  bring  all  before  the 
court,  service  upon  a  part,  who  act  for  other  members  of  the  association 
as  well  as  themselves,  will  be  a  sufficient  service  upon  the  whole.  Affirmed 
(O'Connor,  P.  J.) 

Reversed  on  the  Pacts. 

551a.  Krell  v,  Meyer,  Gen.  No.  21546.  Reversed  on  a  review  of  the 
record.    Reversed  and  judgment  here.    (0*G)nnor,  P.  J.) 

Opinions  Filed  December  30,  1916. 

Affirmed  on  the  Facts. 

552a.  Schipersky  v.  Gartner,  Gen.  No.  21857.  Affirmed  on  a  review  of 
of  the  record.     (Barnes,  P.  J.) 

Affirmed  an  the  Facts. 

533a.  Chinpek  v.  Northwestern  Yeast  Co,,  Gtn.  No.  21872.  Affirmed  on 
a  review  of  the  record.     (McDonald,  J.) 

Confession  of  Judgment — Motion  to  Vacate— Landlord  and  Tenant- 
Rent  Accruing  After  Death  of  Landlord. 
S54a.  Furman  v.  Wiecsorkowski,  Gen.  No.  21930.  Held:  (1)  Where  a 
defendant,  by  his  attorney  in  fact,  duly  authorized,  confesses  judgment  and 
releases  all  errors,  an  appeal  or  writ  of  error  will  not  lie  to  review  the  judg- 
ment itself,  but  will  lie  to  review  the  overruling  of  a  motion  to  vacate  the 
judgment  (2)  A  motion  to  vacate  a  judgment  entered  by  confession  is 
addressed  to  the  sound  legal  discretion  of  the  trial  court,  whose  action  in 
denying  it  will  not  be  reviewed  unless  it  appears  it  has  been  abused.  (3) 
The  wrongful  act  of  a  landlord  does  not  debar  him  from  a  recovery  of  rent 
unless  the  tenant  by  such  act  has  been  deprived  in  whole  or  in  part  of 
the  possession  either  actually  or  constructively,  or  the  premises  rendered 
useless.  (4)  Rent  accruing  after  the  death  of  the  owner  of  the  demised 
premises  is  a  chattel  real  and  goes  to  the  heir  or  devisee  of  said  deceased 
owner,  and  not  to  his  administrator  or  executor.    Affirmed,    (McGoorty,  J.) 

Bills  and  Notes — Consideration. 

555a.  Steward  v.  Weisenmayer,  Gen.  No.  21947.  Held:  Where  there 
are  several  makers  on  a  promissory  note,  it  is  not  necessary  that  the  con- 
sideration should  pass  to  all  from  the  payee  of  the  note.  If  there  is  a  vsd- 
uable  consideration  given  from  some  of  the  makers  to  the  others,  or  from 
anyone  else  by  reason  of  which  they  executed  the  note,  the  consideration 
is  sufficient  to  sustain  it    Affirmed.     (Barnes^  P.  J.) 

Suretsrship— -Construction  of  Conditions  Precedent  in  Contracts  of 
Guaranty. 

556a.  Goldenherg  v.  Myers,  Gen.  No.  21963.  Held:  (1)  A  guarantor 
may  invoke  a  strict  construction  of  his  contract  of  guaranty  and  where  a 
written  notice  within  ten  days  of  default  of  party  whose  performance  is 
guaranteed  is  made  a  condition  precedent  to  liability,  guarantor  may  be 
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discharged  if  plainti£F  does  not  prove  that  notice  was  actually  received,  as 
well  as  mailed,  within  the  stipulated  time.    Reversed.     (Barnes^  P.  J.) 

Workmen's  Compaisation  Act— Finality  of  Judgment  of  the  Industrial 
Board. 

557a.  Struple  v.  Bishop,  Gen.  No.  21944.  Held:  Paragraph  (f)  of 
section  19  of  the  Workmen's  Compensation  Act  makes  the  decision  of  the 
Industrial  Board,  in  the  absence  of  fraud,  if  it  acts  within  its  powers,  con- 
clusive upon  the  courts.  It  is  not  within  the  province  of  the  courts  to  pass 
upon  the  weight  or  sufficiency  of  evidence  in  a  proceeding  of  this  kind,  but 
to  determine  if  there  is  any  competent  or  legal  evidence  to  support  the 
decision  of  the  Industrial  Board.    Affirmed.     (McGoorty,  J.) 

Practice^Motion  to  Vacate— E£Fect  of  Withdrawal 

558a.  Chicago  Daily  News  Co.  v.  Jackson,  Gen.  No.  21994.  Held: 
Where  a  party  withdraws  his  motion  to  vacate  a  judgment  grounded  upon 
irregular  procedure  in  setting  time  of  trial,  which  is  apparently  about  to  be 
granted,  he  impliedly  assents  to  the  judgment  and  cannot  later  renew  his 
motion.    Affirmed.     (Barnes,  P.  J.) 

Affirmed  on  the  Facts. 

559a.  Village  of  La  Grange  v.  Indiana  Harbor  Belt  R.  R.  Co,,  Gen.  No. 
22009.    Affirmed  on    review  of  the  record.     (Barnes,  P.  J.) 

Opinions  Filed  January  8,  1917. 

Pleading-^ity  Ordinance— Civil  Service  Commission— Finality  of  Its 
Finding  of  Guilt. 
560a.  People  ex  rel.  Qualey  v.  City  of  Chicago,  Gen.  No.  21989.  Held: 
(1)  In  a  petition  for  reinstatement  in  office,  petitioner  must  set  out  the 
city  ordinance  creating  the  office.  (2)  This  court  cannot  review  the  findings 
of  the  Civil  Service  Commission  upon  the  questions  of  the  innocence  or 
guilt  of  a  petitioner.  Reversed  and  remanded  with  directions.  (McSurely, 
P.  J.) 

Reversed  on  the  Facts. 

561a.  Kelly  v.  Great  Lakes  D.  &  D.  Co,,  Gen.  No.  22262.  Reversed 
on  a  review  of  the  record  and  judgment  of  nil  capiat  and  for  costs  entered 
here.     (Holdom,  J.) 

Attachment-Compliance  with  Statute. 

562a.  Newport  v.  McPherson,  Gen.  No.  22482.  Held:  Attachment  pro- 
ceedings are  purely  statutory  and  are  in  their  nature  drastic  To  take  advan- 
tage of  such  an  extraordinary  remedy  the  statutory  provisions  must  be  in 
their  essence  at  least  strictly  complied  with.  Such  compliance  must  appear 
from  the  record;  no  presumptions  not  deducible  from  matters  appearing  of 
record  can  be  indulged.  A  case  of  affirmative  compliance  with  the  statute 
must  appear  from  the  record;  less  will  not  suffice.  Reversed  and  remanded 
with  directions.     (Holdom,  J.) 

Statute  of  Limitations — Statement  of  Claim. 

563a.  Lillis  v.  City  of  Chicago,  Gen.  No.  22502.  Held:  Where  the  first 
statement  of  claim  contains  an  imperfect  statement  of  a  cause  of  action, 
and  the  second  statement  states  the  same  actionable  cause  with  more  par- 
ticularly, the  second  statement  does  not  state  a  new  cause  of  action  and 
the  Statute  of  Limitations  will  not  run.    Affirmed.     (McSurely,  P.  J.) 

Landlord  and  Tenant — Premises  Used  in  Conmion  by  Tenants  Are 
Under  Control  of  Landord— Practice— Necessity  of  Appearance 
of  Exceptions  in  Bill  of  Exceptions  to  Be  Availed  of  on  Review 
— Abatement  of  Personal  Action  Against  Deceased's  Estate  by 
the    Death    of    Deceased's    Personal    Representative— Pleading— 
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Effect  of  Plea  of  General  Issue  in  Admitting  Ownership  of  tbe 

Property — ^Evidence— Hypothetical  Case. 
564a.  Sprengel  v.  Schroeder,  Gen.  No.  22505.  Held:  (1)  Although 
exceptions  are  found  in  the  record  they  may  not  be  availed  of  upon  review. 
unless  they  are  preserved  in  the  bill  of  exceptions.  (,2)  That  portion  of  the 
premises  which  is  used  in  common  by  tenants  remains  in  the  control  of  the 
landlord  and  it  is  his  duty  to  keep  it  in  reasonably  safe  condition.  (3)  In 
an  action  for  damages  for  personal  injury  due  to  a  defect  in  premises  of 
defendant,  the  plea  of  the  general  issue  admits  ownership  and  control.  (4) 
An  averment  that  plaintiff  "received  severe  bodily  injuries,  internal,  external, 
permanent  and  otherwise,  which  have  from  that  time  and  will  for  the  rest 
of  her  life  disable  her  from  attending  to  her  affairs  and  business"  is  sufiB- 
ciently  broad  to  include  any  bodily  injury  of  whatever  character  resulting 
from  the  accident,  including  that  of  a  fracture  of  the  femur.  (5)  A  party 
seeking  the  opinion  of  an  expert  may,  within  reasonable  limits,  put  his 
hypothetical  case  as  he  claims  it  has  been  proven  and  take  the  opinion  of  the 
witness  thereon,  leaving  the  jury  to  determine  whether  the  case,  as  put, 
is  the  one  proven.  (6)  It  is  not  reversible  error  to  instruct  a  jury  that 
the  plaintiff  is  entitled  to  recover  if  they  find  defendant  guilty  of  the  negli- 
gence ^'charged  in  the  declaration"  where  the  jury  was  also  told  as  a  con- 
dition precedent  to  a  finding  against  defendant,  that  they  must  find  that 
the  plaintiff  was  at  and  prior  to  the  time  of  the  accident  in  the  exercise  of 
due  care  for  his  own  safety.  (7)  Although  there  is  no  statutory  provision 
for  the  substitution  of  a  personal  representative  upon  the  death  of  one 
originally  appointed  such  substitution  has  the  same  force  and  effect  as  the 
original  appointment  and  a  personal  action  against  deceased  does  not  abate 
upon  the  death  of  his  original  personal  representative.  Affirmed. 
(hoLDOM,  J.) 

Reversed  on  the  Facts. 

S65a.  F,  Mayer  Boot  &  Shoe  Co.  v.  Grygiercsyk,  Gen.  No.  22507.  Held: 
Reversed  and  judgment  here  on  a  review  of  the  record.    (McSusxly,  P.  J.) 

Contracts— Accord  and  Satisfaction— Joint  Debtors. 

566a.  Good  Products  Co.  v.  Dwyer,  Gen.  No.  22511.  Held:  Satisfac- 
tion of  a  debt  by  one  of  two  joint  debtors  discharges  the  obligation  of  both 
regardless  of  the  knowledge  of  or  participation  in  such  settlement  by  the 
other    debtor.      Reversed    and    judgment    of    nil    capiat    and    for    costs. 

(HOLDOM,  J.) 

Pleading — Construction  of  Pleadings  After  Judgment— Negligence- 
Remoteness  of  Damage. 
567a.  Jackson  v.  Bums,  Gen.  No.  22512,  Held:  (1)  If  the  issue  joined 
on  trial  is  such  as  necessarily  requires  proof  of  the  facts  so  defectively  or 
imperfectly  stated  or  omitted,  such  defect,  whether  in  substance  or  in  form, 
is  cured  by  the  verdict  (2)  Where  the  negligence  of  a  defendant  in  driving 
his  automobile  causes  the  automobile  of  a  third  person  to  collide  with  the 
automobile  of  the  plaintiff,  the  resulting  damage  to  the  automobile  of  the 
plaintiff  is  not  too  remote.    Affirmed.    (McSurely,  P.  J.) 

Procedure— Errors— Appeal— Failure  to  File  Written  Motion— Vacation 
of  Judgment. 
568a.  Donovan  v.  National  Life  Insurance  Co,,  Gen.  No.  22515.  Held: 
(1)  An  omission  to  file  a  written  motion  is  an  error  of  procedure,  and  can 
in  no  case  be  considered  an  error  of  fact  (2)  An  order  vacating  a  judgment 
after  the  term  at  which  it  is  entered,  is  void.    Reversed.    (Holdom,  J.) 

Corporations,  Statute  on— (Chapter  33  Hurd,  Sec.  4)— Capital  Paid  in 
Property. 

569a.  Shemtan  v.  Hayes,  Gen.  No.  22516.  Held:  A  contract  whereby 
the  parties  attempt  by  dictum  to  fix  the  value  of  intangible  property  is  repug- 
nant to  the  statute  and  void.    Affirmed,    (McSusely,  P.  J.) 
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Affirmed  on  the  Facts. 

570a.  Marshall  v.  D.  L,  &  W.  R.  R.  Co,,  Gen.  No,  22525.  Affirmed  on 
a  review  of  tiie  record.    (Holoom,  J.) 

Affirmed  on  the  Facts. 

571a.  Rosetti  v.  C.  R.  L  &  P.  i?y.  Co.,  Gen.  No.  22528.  Affirmed  on  a 
review  of  the  record.    (McSubely,  P.  J.) 

BaUment-^resumiytion  of  Lack  of  Care  from  the  Fact  of  Loss. 

572a.  Schaefer  v.  Washington  Safety  Deposit  Co,,  Gen.  No.  2253L 
Held:  A  proprietor  of  a  safety  deposit  vault  is  bomid  as  bailee  to  exercise 
just  ordinary  care  for  the  preservation  of  the  property  entrusted  to  it  and 
there  is  no  presumption  of  lack  of  care  from  the  fact  of  loss.  Reversed 
with  finding  of  fact    (Holdom,  J.) 

Practice— Ordinance  of  City  of  Chicago— Judicial  Notice  of. 

573a.  City  of  Chicago  v.  Smith,  Gen.  No.  22532.  Held:  This  court 
cannot  take  judicial  notice  of  an  ordinance  of  the  city  of  Chicago.    Affirmed. 

(MCSURELY,   p.  J.) 

Practice— Ordinance  of  City  of  Chicago— Judicial  Notice  of. 

574a.  City  of  Chicago  v.  Jones,  Gen.  No.  22533.  Held:  This  court 
cannot  take  judicial  notice  of  an  ordinance  of  the  city  of  Chicago.  Affirmed. 
(McSURELY,  P.  J.) 

Procedure — Statement   of   Claim   in   Suit   for   Malicious  Prosecutioii — 
£ffect  of  Defective  Statement  of  Claim  on  Default  of  Defendant. 

575a.  Rutkowski  v.  Marcowka,  Gen.  No.  22542.  Held:  (1)  In  a  suit 
for  malicious  prosecution,  the  statement  of  claim  must  allege  the  want  of 
probable  cause  and  the  termination  of  the  original  proceedings  in  favor 
of  the  now  plaintiff.  (2)  Where  a  statement  of  claim  does  not  show  any 
liability  against  defendant,  he  is  not  bound  to  answer,  and  hence  cannot  be 
in  default    Reversed  and  judgment  here.     (McSurely^  P.  J.) 

Affirmed  on  the  Facts. 

576a.  Rosenhluth  v.  Heints  Food  Co,,  Gen.  No.  22545.  Affirmed  on  a 
review  of  the  record.     (Holoom,  J.) 

Practice — ^Bill  of  Exceptions — Completeness. 

577a.  De  Long  v,  Hruby,  Gen.  No.  22563.  Held:  A  judgment  will  not 
be  disturbed  if  there  is  not  a  complete  bill  of  exceptions  before  this  court 
Affirmed.    (McSurely,  P.  J.) 

Garnishment  Act— Wages  Earned  After  Service  of  the  Writ. 

578a.  Fuller  v.  Bridgeport  Wood  Finishing  Co.,  Gen.  No.  22565.  Held: 
Under  section  14  of  the  Garnishment  Act  as  amended  in  1901,  an  employer 
is  not  required  to  answer  for  wages  earned  by  a  wage  earner  after  the 
service  of  the  writ    Reversed  and  remanded  widi  directions.    (Hqldom^  J.) 

Oknion  Filed  January  15,  1917. 

Practice— Municipal  Court,  First  Class  Cases— Certificate  of  Evidence. 

579a.  Weingarden  v,  Weinberg,  Gen.  No.  22728.  Held:  (1)  The  mak- 
ing of  a  certificate  that  the  record  contains  all  the  evidence  is  a  judicial  act, 
which  must  be  performed  by  the  judge.  (2)  Without  a  bill  of  exceptions, 
certificate  of  evidence,  or  stenographic  report,  certifying  that  it  contains 
all  the  evidence  heard  upon  the  trial  in  a  first<lass  case  in  the  Municipal 
Court,  unless  such  record  is  a  praecipe  record,  a  court  of  review  will  prestune 
that  the  judgment  is  sustained  by  the  evidence  heard  upon  the  trial,  and 
such  judgment  will  not  be  disturbed  upon  review  for  errors  of  fact.  Af- 
firmed.    (HOLOOM,  J.) 
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Opinions  Filed  January  17,  1917. 
Reversed  on  the  Facts. 

580a.  Weiss  v.  Com,  Gen.  No.  21275.  Reversed  and  judgment  here  on 
a  review  of  the  record.    (Taylor,  J.) 

Accord  and  Satisfaction— Pasrment  of  Sum  Lom  Than  the  One  Dne. 

581a.  Kieshkowski  v.  Bostrom,  Gen.  No.  21371.  Held:  It  is  undoubtedly 
the  rule  that  a  payment  of  a  lesser  sum  will  not  disdiarge  a  debt  of  a 
greater  sum,  without  some  additional  compensation.  Yet  it  is  also  well 
settled  that  where  the  creditor  receives  anytiiing  of  benefit  to  himself,  that 
he  would  not  otherwise  have  had,  together  with  the  payment  of  a  lesser 
sum,  there  may  be  an  accord  and  satisfaction.  Reversed  and  remanded. 
(Goodwin,  J.) 

Bins  and  Note»— Negotiation  After  Bfatority— Evidence— Parol  Agree- 
qient  Varying  Terms  of  a  Negotiable  Instrument. 
582a.  ClintofA  v.  Royal,  Gen.  No.  21474.  Held:  (1)  where  a  payee 
negotiates  a  note  after  maturity,  his  indorsee  is  subject  to  all  defenses  plead- 
able against  him.  (2)  Evidence  of  a  parol  agreement  varying  the  terms  of 
a  negotiable  instrument  is  inadmissible.  Reversed  and  remanded.  (Good- 
win, J.) 

Affirmed  on  the  Facts. 

583a.  Corrigan  v.  North  American  Union,  Gen.  No.  21490.  Affirmed  on 
a  review  of  the  record.    (Goodwin,  J.) 

Contracts— Bturden  of  Proof  of  Payment. 

584a/  Peter  Schoenhofen  Brewing  Co,  v.  Newbold,  Gien.  No.  217Q2. 
Held:  Where  a  defendant  admits  receipt  of  goods  and  the  price  claimed  by 
plaintiff,  and  interposes  as  a  defense  that  payment  has  been  made,  proof 
of  non-payment  by  the  plaintiff  is  unnecessary  to  establish  a  cause  of  action, 
but  the  burden  of  proving  payment  is  upon  the  defendant  Reversed  and 
remanded.    (O'Connor,  J.) 

Reversed  on  the  Facts. 

585a.  Chicago  v,  Moser,  Gen.  No.  21707.  Reversed  on  a  review  of  Ae 
record.    ((jOOLWIN,  J.) 

Dram  Shop  Act — Subsequent  Intozicatioo— Abnsive  Attitude  Toward 
Family. 
586a.  Guftafson  v,  Peterson,  (kn.  No.  21431.  Held:  (1)  In  an  action 
undf r  section  9  of  the  Dram  Shop  Act  for  damage  to  means  of  support, 
evidence  of  husband's  intoxication  subsequent  to  times  defendant  was  alleged 
to  have  sold  him  liquor  is  admissible  to  show  a  resulting  habitual  drunken- 
ness causing  loss  of  support.  (2)  In  such  an  action  evidence  of  abusive 
attitude  toward  family  is  admissible,  not  show  damage  through  injury  to 
feelings,  but  to  show  the  nature  and  extent  of  the  intoxication.    Affirmed 

((jOODWIN,  J.) 

Damages— Breach  of  Warranty— Pleading— Variance. 

587a.  Brian  v.  Bom  Packers'  Supply  Co,,  Gen.  No.  21538.  Held: 
(1)  The  measure  of  damages  for  a  breach  of  warranty  is  the  di£Ference 
between  the  value  of  the  goods  as  warranted  and  the  actual  value  in  their 
defective  condition.  (2)  For  a  judgment  to  stand  on  appeal,  the  statement  of 
claim,  the  evidence,  the  instructions  and  the  verdict  must  be  at  least  reason- 
ably consistent  and  must  tend  to  support  it  Reversed  and  remanded.  (Tay- 
lor, J.) 

Contracts    Defense  of  Illegality— Practice— Confession  of  Judgment. 

588a.  Hudson  v,  Marks,  C^n.  No.  21553.  Held:  (1)  It  is  a  defense  to 
an  action  on  a  lease  that  it  was  made  for  an  illegal  or  immoral  purpose,  but 
if  not  made  with  such  purpose  it  is  not  a  defense  that  lessor  subsequently 
knew  of  it  and  accepted  rent  with  such  knowledge.    (2)  The  action  of  a  court 
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in  refusing  to  set  aside  a  judgment  by  confession  will  not  be  reviewed  unless 
the  affidavit  upon  which  it  is  based  sets  up  facts  which  if  true  would  in 
themselves  (without  inference)  constitute  a  defense.  Affirmed.  (Gdod- 
WIN,  J.) 

Cdntracts— Substantial  Performance. 

589a.  Bushnell  v.  Chester,  Gen.  No.  21573.  Held:  A  slight  or  partial 
neglect  on  the  part  of  one  of  the  parties  to  a  contract  to  observe  some  of 
the  terms  or  conditions  thereof  will  not  justify  the  other  party  to  at  once 
abandon  the  agreement.    Affirmed.    (O'Connor,  P.  J.) 

Common  Carriers— Ccmnecting  Carriera— Duty  to  Accept  Goods  from 
Initial  Carrier. 

590a.  Crane  v,  Taff,  GJen.  No.  21580.  Held:  (1)  While  an  initial  car- 
rier  entrusted  and  charged  with  the  duty  of  forwarding  goods  to  their 
destination  has  express  authority  to  forward  them  over  the  route  named  in 
the  bill  of  lading,  it  is  also  within  the  scope  of  its  authority  to  make 
changes  in  that  route  if  the  facts  and  circumstances  are  such  as  to  make 
It  necessary,  and  the  question  of  whether  the  original  route  shall  be  fol- 
lowed or  another  selected  is  one  between  the  shipper  and  the  original  car- 
rier. (2)  Where  goods  are  tendered  to  a  connecting  carrier  by  a  carrier 
in  possession,  it  is  clearly  its  duty  to  accept  them  and  carry  them  on  to  their 
destination,  and  it  is  not  justified  in  refusing  so  to  do  until  express 
authority  to  make  the  change  in  the  route  is  shown,  or  until  evidence  is 
heard  on  the  question  of  the  initial  carrier's  right  to  change  the  route.  Re- 
versed and  remanded.    (Goodwin,  J.) 

Wages— Evidence. 

591a.  Alford  v,  Lambert,  Gen.  No.  21592.  Held:  Where  one  is  suing 
to  recover  wages,  the  amount  of  Work  which  he  performed  for  the  defendant 
is  admissible  in  evidence  to  determine  whether  or  not  a  contract  for  the 
payment  of  wages  existed.    Reversed  and  remanded.    (Goodwin,  J.) 

Affirmed  on  the  Facts. 

S92a.  Nelson  v,  McKeawn,  (Jen.  No.  21600.  Affirmed  on  a  review  of 
the  record.    (0'Cx)nnor,  P.  J.) 

Bills  and  Notes— -Faihire  to  Present  Check  Witfahi  Reasonable  Time- 
New  Promises  to  Pay. 
593a.  Forler  v.  Butts,  Gen.  No.  21622.  Held:  (1)  Where  the  failure 
of  the  payee  of  a  check  to  present  the  check  for  payment  within  a  reasonable 
time  results  in  a  loss  to  the  maker  of  the  chedk,  it  constitutes  a  payment 
or  extinguishment  of  the  debt  for  which  the  checks  are  drawn.  (2)  Unless 
it  appears  that  the  new  promise  is  made  with  a  full  knowledge  of  tiie  facts 
out  of  which  the  discharge  of  the  drawer  has  arisen,  such  promise  .is  no 
waiver.    Affirmed.     ((jOODWIN,  J.) 

Affirmed  on  the  Pacts. 

594a.  Chicago  Builders'  Specialties  Co.  v.  Koehring  Machine  Co,,  Gen. 
No.  21645.    Affirmed  on  a  review  of  the  record.    (O'Connor,  P.  J.) 

Affirmed  on  the  Facts. 

595a.  Childs  &  Co.  v.  City  of  Chicago,  (kn.  No.  22991.  Affirmed  on  a 
review  of  the  record.    (O'Connor,  P.  J.) 

IN  THE  FOURTH  DISTRICT 
Opinions  Digested  by  Student  Editor  Panl  E.  Price. 

Pleading— Necessary  Allegations  in  Actions  for  Negligence— Negligence 

^Nature  of  Duty  to  Pumish  Safe  Premises— E£Fect  of  Election 

Not  to  Come  Withm  Workmen's  Compensation  Act. 

43d.    Sanboenf  v.  Murphy  Construction  Co.,  Gen.  No.  23.    Held:    In 

drawing  a  declaration  charging  negligence,  it  is  not  necessary,  even  if  it  is 
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proper,  to  allege  alone  a  duty  on  the  part  of  defendant  to  do  certain  things, 
but  facts  must  be  alleged  from  which  the  law  will  raise  a  presumption  of  such 
duty.  (2)  The  duty  to  exercise  reasonable  care  to  see  that  the  place  fur- 
nished for  a  servant  to  work  is  reasonably  safe  is  a  positive  obligation 
toward  the  servant  and  the  master  is  responsible  for  any  failure  to  disdiarge 
that  duty,  whether  he  undertakes  its  performance  personally  or  through 
another  servant  (3)  Where  an  employer  has  elected  not  to  come  within  the 
provisions  of  the  Workmen's  Compensation  Act,  in  an  action  by  servant  for 
m juries,  instructions ,  relating  to  Uie  question  whether  or  not  the  servant 
was  guilty  of  negligence  on  his  part  are  prcjperly  refused.  Instructions 
upon  the  question  of  assumption  of  risk  are  likewise  imprcyper.  Affirmed. 
(HiGBEE,  P.  J.) 

Practice — ^When  Judgment  May  Be  Amended  Subsequent  to  Term-l 
When   Rendered— Presumption   That    Court   Will   Not   Enter    a 
Judgment  Against  a  Person  of  Whom  it  Has  No  Jurisdiction. 
44d.    Fries  v,  Stephens,  Gen.  No.  24.    Held:    (1)  To  justify  an  amend- 
ment of  a  judgment  at  a  subsequent  term,  the  error  must  be  shown  by  some 
note  or  memorandtun  from  the  records  or  quasi-records  of  the' court,  or 
by  the  judge's  minutes,  or  some  entry  in  some  book  required  to  be  kept  by 
law  or  papers  on  file  in  the  case,  and  cannot  be  determined  from  the  memory 
of  a  witness  or  recollection  of  a  judge  himself.     (2)  It  is  to  be  presumed 
that  a  court  will  not  enter  a  judgment  against  a  person  of  whom  it  has  no 
jurisdiction  by  service  or  otherwise.    Affirmed.     (Higbee,  P.  J.) 

Practice — Instructions— Duty  to  Point  Out  Manner  in  Which  Appellant 
Was  Injured — Duty  to  Follow  Rules  of  Court  in  Preparation  of 
Abstract. 

4Sd.  Monk  y.  Caseyville  Ry,  Co.,  Gen.  No.  29.  Held.\  (1)  Where  coun- 
sel have  not  pointed  out  in  what  particular  an  instruction  complained  of 
could  have  injured  him  and  unless  he  was  so  injured,  the  giving  of  the  in- 
struction should  not  be  held  as  a  ground  for  reversing  the  case.  (2)  Counsel 
in  preparing  an  abstract  should  be  careful  to  follow  the  rules  of  court  as 
it  causes  great  inconvenience  when  this  is  not  done,  and  warrants  an  af- 
firmance of  a  judgment  under  the  rules  without  a  consideration  of  the 
case  on  its  merits.    Affirmed.     (Boggs^  J.) 

Mining  Statute  Construed — ^Effect  of  Possession  of  Certificate  from  Mine 
Examining  Board — Pleading — Misjoinder— How  Question  Must 
Be  Preserved — ^Vice-Principal  and  Master  Properly  Joined — 
Scope  of  Mining  Statute— Practice— What  Will  Be  Sufficient  to 
Sustain  a  Judgment. 

4^d.  Wendsenski  v,  Madison  Coal  Corporation,  Gen.  No.  35.  Held: 
(1)  Where  a  willful  violation  of  the  provisions  of  the  mining  statute  with 
reference  to  the  duties  of  mine  manager,  is  charged  in  the  declaration,  the 
defenses  of  contributory  negligence  or  assumed  risk  are  available  to  either 
the  coal  company  or  to  its  mine  manager.  (2)  The  provisions  of  the 
Mining  Statute  relating  to  the  duty  of  tiie  mine  manager  with  reference 
to  the  giving  instructions  concerning)  the  handling  of  explosives  and  the 
placing  and  blasting  of  shots  should  be  construed  to  the  effect  that  unless  a 
miner  is  a  shot-firer  he  is  entitled  to  receive  such  instructions  from  the  mine 
manager,  where  the  evidence  tends  to  show  he  was  not  an  experienced  shot- 
firer.  (3)  The  fact  that  a  coal  miner  may  have  a  certificate  from  the  Mine 
Examining  Board  does  not  relieve  the  mine  manager  from  his  duty  to  give 
instructions  concerning  the  handling  of  explosives  and  the  placing  and  blast- 
ing of  shots  in  the  mine,  where  the  evidence  tends  to  show  said  miner  was 
inexperienced  in  reference  thereto.  (4)  Where  issue  is  taken  on  the  declara- 
tion after  demurrer  raising  the  question  of  joinder  has  been  overruled,  the 
question  of  joinder  cannot  be  raised  in  an  appellate  court  (5)  Where  the 
servant  is  a  vice-principal  it  is  proper  practice  to  join  the  servant  with  the 
master  in  an  action  for  personal  injuries  occasioned  by  the  negligence  of 
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such  vice-principaL  (6)  Statute  giving  a  right  of  action  for  violation  of 
provisions  of  the  mining  statute  applies  as  well  to  mine  managers  as  to  mine 
operators.  (7)  One  good  count  supported  by  the  evidence  will  sustain  a 
verdict  and  judgment,  although  other  counts  in  the  declaration  may  not  be 
good,  or  may  not  be  supported  by  the  evidence.    Affirmed.     (Boggs^  J.) 

Practice— Bill  of  Exceptions— Necessary  Elements. 

47d.  Denison  Gholson  Dry  Goods  Co.  v.  Martin,  Gen.  No.  36.  Held: 
A  bill  of  exceptions  must  be  signed  by  the  trial  judge  and  the  certificate 
must  show  that  it  contains  all  the  evidence  in  the  case,  otherwise  the  pre- 
sumption is  that  the  evidence  was  sufficient  to  warrant  the  court  in  the 
conclusion  reached.    Affirmed.     (McBkide,  J.) 

Forcible  Entry  and  Detainer— Issue  Involved^When  Action  Will  Not 
Lie. 

48d.  Bisencon  v.  Walters,  Gen.  No.  42,  Held:  (1)  In  actions  of  forcible 
entry  and  detainer  the  possession  or  right  to  possession  is  the  only  matter 
in  controversy,  and  the  evidence  should  be  confined  to  this  issue.  (2)  Where 
the  entry  of  the  defendant  is  peaceful  and  his  occupation  unmolested,  an 
action  for  forcible  entry  and  detainer  will  not  lie.    Affirmed.     (Boggs,  J.) 

Reversed  on  the  Facts. 

49d.  Knights  of  Pythias  v.  Davis,  Gen.  No.  37.  Reversed  on  a  review 
of  record  unless  appellee  files  a  remittur.  Upon  filing  remittur  judgment 
affirmed.     (McBride^  J.) 

Sales — ^Right  of  Prospective  Buyer  to  Refuse  to  Proceed— False  Repre- 
senutions. 
50d.  Pritchett  v.  Griffin,  Gen.  No.  53.  Held:  (1)  Where  a  prospective 
vendee  ascertains  that  he  has  been  imposed  upon  by  fraudulent  representa- 
tions before  a  final  consummation  of  the  sale,  he  has  a  right  to  refuse  to 
proceed  further.  (2)  Where  false  representations  are  made  to  induce  a 
sale,  it  is  immaterial  whether  the  maker  of  such  representations  knew  them 
to  be  false  or  not  If  the  vendee  relies  on  the  truth  of  the  declaration,  he  is 
equally  imposed  on  and  injured  and  ought  to  have  redress  from  the  one 
who  has  been  the  cause  of  his  injury.    Affirmed.     (McBbide,  J.) 

Affirmed  on  the  Facts. 

5ld.  Knebelkamp  v.  Wiskamp  Bros,,  Gen.  No.  44.  Affirmed  on  a  review 
of  the  record.     (Higbee,  P.  J.) 

Statute  of  Frauds — Original  Undertaking — L4en  Statute  Construed. 

52d.  Granite  City  Lime  &  Cement  Co.  v.  Board  of  Education,  Gen.  No. 
46.  Held:  (1)  Where  a  defendant  promises  a  plaintiff  to  pay  for  goods 
which  may  thereafter  be  delivered  to  a  third  person,  and  which  at  the  time 
of  the  promise  have  not  been  delivered,  ho  debt  exists  from  such  third 
person  to  the  plaintiff,  and,  hence,  the  promise  of  the  defendant  to  pay  is 
an  original  undertaking,  and  is  not  merely  a  promise  to  pay  the  debt  of 
another.  (2)  The  object  and  purpose  of  the  lien  law  is  to  protect  those  who 
in  good  faith  furnish  materials  for  the  construction  of  buildings  and  such 
persons  ought  not  by  a  strict  construction  to  be  deprived  of  this  remedy. 
(3)  The  statute  does  not  require  that  before  a  person  furnishes  material 
he  shall  have  an  agreement  with  the  contractor  and  to  so  hold  would  be 
contrary  to  the  spirit  of  the  statute.    Affirmed.     (McBride,  J.) 

Practice— Form  of  Instructions — Dram  Shop  Act— Exemplary  Damages 
— Relation  Necessary  to  Support  a  Recovery — Proximate  Cause- 
Ordinarily  a  Question  for  Jury. 
S3d.    Halladay  v.  Murphysboro  Supply  Co.,  Gen.  No.  47.    Held:     (1) 
The  giving  of  an  instruction  in  the  lan^niage  of  the  statute  is  not  improper. 
(2)  Where  the  evidence  would  warrant  the  jury  in  finding  that  the  plaintiff 
had  sustained  some  actual  damages  and  if  the  liquor  was  sold  to  the  deceased 
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in  violation  of  the  statute  with  reference  to  the  sale  of  intoxicating  liquors 
to  minors,  th^n  the  defendant  cannot  complain  if  an  instruction  broad  enough 
to  include  exemplary  damages  is  given.  (3)  Where  the  acts  done  are  in 
violation  of  the  orders  of  the  principal  no  exemplary  damages  may  be 
recovered.  (4)  If  it  appears  that  support  was  contributed  to  8ie  plaintiff, 
even  if  the  relation  of  parent  and  child  does  not  exist,  and  that  by  reason 
of  the  unlawful  sale  of  liquor  and  consequent  intoxication,  the  plaintiff  has 
been  injured  in  his  means  of  support,  he  is  entitled  to  recover  whatever 
loss  the  jury  may  determine  that  he  has  sustained.  (5)  Where  there  is 
evidence  tending  to  show  any  particular  thing  could  be  the  proximate  cause, 
the  jury  are  the  judges  under  such  circumstances  of  what  constitutes  such 
proximate  cause.    Affirmed.    (McBride^  J.) 

Contracts— Effect  of  Redndng  Contract  to  Writing— Measure  of  Dam* 
ages  for  Breach. 

54d.  Ford  Motor  Co,  v.  Fry,  Gen.  No.  51.  Held:  (1)  All  prior  agree- 
ments are  merged  in  a  written  contract  ^2)  In  an  action  by  the  vendor 
against  the  vendee  of  goods  and  chatties,  for  a  refusal  to  accept  and  pay 
for  them,  if  the  vendor  retains  the  goods  and  chattels,  the  measure  of  dam- 
ages is  the  difference  between  the  contract  price  and  the  market  value.  In 
tiie  case  of  a  re-sale  of  goods  and  chattels,  the  measure  of  damages  is  die 
difference  between  the  contract  price  to  the  first  purchaser  and  the  price 
received  on  the  re-sale  (3)  Where  the  re-sale  is  at  the  same  price  as  that 
a^eed  upon,  the  vendor  is  entitled  to  recover  only  his  expense,  if  any,  in 
affecting  the  re-sale.    Affirmed.     (Boggs,  J.) 

Right  of  Upper  Proprietor  to  Drainage— Effect  of  Organisation  of  a 
District  Under  a  Levee  and  Drainage  Act  Upon  Owners  of  LfSnd 
Not  Within  the  District— Right  to  Recover  for  Future  Damages 
Arising  from  Permanent  Structure. 
55d.    Hoehn  v.  East  Side  Leveg,  &  Sanitary  District,  Gen.  No.  52.  Held: 
(1)  The  right  of  drainage  is  governed  by  the  law  of  nature,  and  the  lower 
proprietor  cannot  do  anything  which  wiU  prevent  the  natural  flow  of  sur- 
face waters  and  cast  it  back  upon  the  land  above,  and  no  distinction  is 
made  between  surface  waters  and  those  which  flow  in  some  natural  water- 
course.    (2)  An  aggregation  of  land  owners  cannot  by  voluntarily  accent- 
ing the  privileges  conferred  by  a  Levee  and  Drainage  Act,  organize  a  district 
and  erect  a  levee  which  obstructs  the  natural  flow  of  water  and  injures  the 
land  of  another  without  becoming  liable  therefor.     (3)  Where  the  continu- 
ance and  operation  of  a  permanent  structure  are  not  necessarily  injurious 
but  may  or  may  not  be  so,  then  only  the  injury  sustained  prior  to  the  com- 
mencement of  the  «uit  may  be  compensated  in  that  suit    Affirmed.    (Boggs, 

Practice— Effect  of  Misdescription  of  Defendant  in  Motion  to  Set  Aside 
Judgment  of  Default— Nature  of  Motion  to  Set  Aside  Default. 
56d.  Nichols  v,  Rogers^Nichols  Live  Stock  Commission  Co,,  Gen.  Na 
57.  Held:  The  mere  fact  of  an  incorrect  description  given  to  the  de- 
fendant in  the  body  of  a  motion  to  set  aside  judgment  ought  not  to  deprive 
the  defendant  of  a  hearing  thereunder  when  motion  is  properly  signed.  ^2) 
A  motion  to  set  aside  a  default  is  addressed  to  the  sound,  legal  discretion 
of  the  trial  court,  and  unless  it  appears  that  such  discretion  has  been  wrong- 
fully and  oppressively  exercised,  a  court  of  review  will  not  interfere.  Af- 
firmed.    (McBmnE,  J.J 

Jurisdiction  of  Justices  of  Peace— Extension  of  Action  of  Trespass  bj 
Section  Thirty-six  of  Practice  Act 

S7d.  Mangis^  v,  Jones,  Gen.  No.  55.  Held:  (1)  The  jurisdiciton  of  a 
justice  of  the  peace  is  to  be  determined  by  the  question  whether  he  has 
power  under  the  statute  to  render  valid  judgment  in  the  case,  and  while  a 
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freehold  may  be  incidentally  involved,  yet  if  he  has  jurisdiction  to  give  a 
judgment  in  response  to  the  action,  the  fact  that  a  freehold  is  so  involved 
does  not  deprive  him  of  jurisdiction.  (2)  In  a  suit  for  damages  to  real 
estate,  judgment  is  for  such  damage  and  does  riot  pretend  to  affect  the  title. 
(3)  By  section  36  of  the  Practice  Act  the  remedy  by  action  in  trespass  to 
real  estate  has  been  enlarged  or  extended.  The  reversioner  or  remainderman 
though  not  in  possession  may  now  have  his  action  in  trespass  against  any 
other  person,  whether  in  possession  or  not,  for  an  injury  to  his  right  or 
interest  in  the  land,  whereas  before  the  statute  was  enacted,  he  could  not 
maintain  such  action  unless  in  possession.    Affirmed.    (Higbee,  P.  J.) 

Res   Ipsa   Loquitiir — Contributory   Negligence— Effect   of   Doctrine   of 
Res  Ipsa  Loquitur — Practice— Instructions — Harmless  Error. 

58d.  Jensen  v.  East  St  Louis  Railway  Co.,  Gen.  No.  60.  Held:  (1) 
Where  an  injury  occurs  to  a  person  who  is  a  passenger,  in  the  exercise  of 
ordinary  care,  upon  the  car  of  a  common  carrier,  by  some  defect  in  the  ma- 
chinery wholly  under  the  control  of  the  carrier,  a  prima  facie  case  of 
negligence  on  the  part  of  the  carrier  is  established,  and  the  burden  of  proof 
is  upon  it  to  show  that  the  accident  was  without  its  fault.  (2)  In  times  of 
sudden  danger  or  threatened  peril  the  injured  person  is  not  charged  with 
using  the  safest  way  to  avoid  the  danger,  but  to  act  under  such  judgment 
only  as  an  ordinarily  prudent  person  might  exercise  under  the  circumstances 
and  conditions  as  they  existed  at  the  time.  (3)  The  fact  that  after  being 
put  in  sudden  danger  by  a  defendant's  negligence,  a  plaintiff  is  injured  by 
his  own  act  in  attempting  to  escape  from  injury,  does  not  necessarily  charge 
him  with  contributory  negligence,  but  leaves  it  a  question  for  the  jury  to 
decide  whether  he  acted  as  a  reasonably  prudent  person  might  have  done 
under  the  same  circumstances.  (4)  The  effect  of  the  doctrine  of  res  ipsa 
loquitur  is  merely  to  raise  a  presumption  that  the  injury  was  caused  by  the 
fault  of  the  defendant,  but  this  inference  may  be  rebutted.  (5)  While  the 
court  may  refuse  to  give  an  instruction  submitted  in  abstract  form,  yet  the 
giving  of  such  an  instruction  is  not  reversible  error.  Affirmed.  (Higbee. 
P.  J.) 
Agency — ^Vice-Principal  Defined— Proximate  Cause. 

59d.  Daiey  v.  New  Staunton  Coal  Co,,  Gen.  No.  61.  Held:  (1)  A  vice- 
principal  is  one  to  whom  is  deputed  the  discharge  of  some  duty  or  the 
exercising  of  some  power  which  belongs  to  the  master  as  such,  and  he  does 
not  act  as  vice-principal  when  engaged  in  any  work  which  does  not  pertain 
to  the  duty  or  peculiar  power  of  the  master.  (2)  If  the  negligent  act  and 
the  injury  are  known  by  common  experience  to  be  usual  in  consequence  and 
the  injury  is  most  likely  to  follow  the  act  of  negligence  in  the  ordinary 
course  of  events,  it  is  always  a  question  of  fact  for  the  jury  whether  the 
negligence  was  the  proximate  cause  of  the  injury.    Affirmed.    (McBride,  J.) 

Practice— Effect  of  Reception  of  Incompetent  Evidence  Where  Trial  Is 
Had  by  Court  Without  Jury. 

60d.  Miller  v,  Mayberry  et  o/..  Gen.  No.  63.  Held:  (1)  Where  trial 
is  had  by  court  without  a  jury,  it  is  to  be  presumed  that  the  court  only 
considered  the  competent  evidence  admitted  on  the  hearing,  if  the  competent 
evidence  in  the  record  is  sufficient  to  sustain  the  findings  and  the  judgment 
of  the  court,  it  is  sufficient,  notwithstanding  the  reception  of  incompetent 
evidence,  as  the  same  harmful  effect  does  not  follow  in  such  a  case,  as  when 
the  trial  is  before  a  jury.    Affirmed.     (Boggs,  J.) 

'  Measure  of  Damages  to  Realty— Practice— How  Instructions  Are  to  Be 
Considered— Instructions  Concerning  Preponderance  of  Evidence. 

61d.  Powell  V.  Alton  &  Southern  R,  R..  Gen.  No.  64.  Held:  (1)  In 
action  for  damage  to  property  occasioned  by  the  construction  and  operation 
of  a  railroad  the  true  measure  of  damages  is  the  difference  in  the  fair 
cash  market  value  of  the  property  before  and  after  the  construction  and 
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operaton  of  the  road  complained  against  (2)  The  instmctions  given  by 
the  court  are  to  be  read  and  considered  together  and  if  when  so  considered, 
they  state  the  law  applicable  to  the  case,  with  substantial  correctness^  it  is 
sufficient  (3)  An  instruction  concerning  the  preponderance  of  the  evidence 
should  include  the  number  of  witnesses  as  one  of  the  elements  to  be  con- 
sidered by  the  jury  in  determining  where  lies  the  preponderanc  of  the  evi- 
dence, but  an  instruction  which  fails  to  do  so  will  not  cause  a  reversal  of 
the  case  except  where  the  element  of  the  number  of  witnesses  is  shown  to  be 
important    Affirmed,     (Boggs^  J.) 

Practice— Conflicting  Instructions — ^Effect  of  Omission  of  Word  "Pre- 
ponderance" in  Instructions  to  Jury  on  Evidence. 
62d.  Pirtle  v.  Gray,  Gen.  No.  68.  Held:  (1)  Where  the  instructions 
given  in  a  case  state  contrary  propositions  of  law  and  are  conflicting  so  that 
the  jury  cannot  tell  which  rule  they  should  follow,  they  necessarily  tend  to 
mislead  and  a  judgment  based  thereon  should  be  reversed  unless  the  court 
can  clearly  see  that  no  prejudice  has  resulted.  (2)  The  objection  that  an  in- 
struction uses  the  expression  "as  the  jury  may  believe  from  the  evidence," 
omitting  the  word  "preponderance"  before  the  word  evidence  is  not  tenable. 
This  form  of  expression  has  been  employed  so  long  by  courts  and  lawyers 
as  to  become  a  fixed  practice.  "If  you  believe  from  the  evidence"  means  no 
more  nor  no  less  than  "if  you  believe  from  a  preponderance  of  the  evidence." 
The  fact  that  the  belief  of  the  jury  is  based  on  the  evidence  is  the  essential 
thing.    Affirmed.    (Higbee,  P.  J.) 

Effect  of  Change  of  Territory  from  Saloon  to  Anti-Saloon  Territory 
Upon  Leases  of  Property  "For  Saloon  Purposes" — Constructive 
Eviction— What  Constitutes  Waiver  of. 
63d.    Hill  V.  Terre  Haute  Brewing  Co.,  Gen.  No.  69.    Held:    (1)  Where 
property  is  leased  "for  saloon  purposes"  and  the  territory  within  which  the 
property  is  located  becomes  anti-saloon  territory,  in  an  action  for  rent  a 
plea  which  sets  forth  this  fact  but  does  not  set  forth  a  surrender  of  posses- 
sion or  offer  to  surrender  the  same  will  not  bar  the  action.     (2)  No  con- 
structive eviction  exists  without  a  surrender  of  possession.    Possession  after 
a  alleged  constructive  eviction  is  a  waiver  of  right  of  abandonment  iWith 
retention  of  possession  after  constructive  eviction,  liability  for  rent  exists, 
according  to  the  terms  of  the  lease,  during  occupancy  thereunder.     Af- 
firmed.   (McBride,  J.) 

Practice— Right  to  Prosecute  an  Appeal. 

64d.  Bucher  Packing  Co,  v.  McAllister,  Gen.  No.  71.  Held:  The 
right  to  prosecute  an  appeal  from  a  judgment  or  decree  is  purely  statutory 
and  can  only  be  taken  when  allowed  by  an  order  of  the  court  and  in  con- 
formity with  the  order  of  the  court.    Affirmed.     (Higbee,  P.  J.) 

Agency — How  Proved. 

6Sd.  Hummel  &  Needs  v.  Freshwater  Gen.  No.  72.  Held:  (1)  Dec- 
larations of  an  alleged  agent  are  not  sufficient  to  prove  agency.  (2)  In 
order  to  hold  a  defendant  as  principal  it  is  necessary  to  prove  facts  and  cir- 
cumstances surrotmding  the  transaction  for  which  defendant  ia.  sought  to 
be  held  as  principal  which  go  to  prove  that  the  defendant  held  out  the 
person  with  whom  the  plaintiff  dealt  as  his  agent  in  connection  with  the 
matters  and  things  involved  or  that  an  actual  agency  existed.     Affirmed. 

(BOGGS,  J.) 
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Opinions  Filed  December  12,  1916. 

Negligence — ^Presumption  Arising  from  Discharge  of  Firearms. 

66d.  Newkirk,  Admrx,  v.  Gross,  Gen.  No.  73.  Held:  (1)  If  a  person 
is  injufH  by  the  discharge  of  a  nrearm  in  the  hands  of  one  who  has 
entire  control  of  it,  the  burden  is  upon  the  latter  to  prove  that  the  gun 
was  ilot  fired  by  him,  either  intentionally  or  neligently,  but  that  the  result 
was  inevitable  and  without  the  least  fault  on  his  part  (2)  Firearms  are 
not  usually  discharged  without  the  intenrention  of  some  human  agency. 
A  presumption,  therefore,  almost  conclusive  in  its  character,  is  raised,  that, 
when  such  weapons  are  discharged  while  in  the  possession  and  control  of 
another,  the  firing  was  either  by  design,  carelessness,  or  inadvertency  upon 
his  part.    Affirmed.     (Boggs,  J.) 

Statutes,  Construction  of. 

67d.  Barnard  v.  Queen  City  Quarry  Co.,  Gen.  No.  74.  Held:  Statutes 
in  derogation  of  the  common  law  are  to  be  strictly  construed.  Affirmed.  (Mc- 
Bride,  J.) 

Affirmed  on  the  Pacts. 

68d.  Stemberger  v,  Anheuser-Bush  Brewing  Assn,,  Gen.  No.  75.  Af- 
firmed on  a  review  of  the  record.    (Boggs,  J.) 

Practice— Bill  of  Excei>tiona^Necesnty  for  Stating  that  Bill  of  Excep- 
tions Contains  All  the  Evidence— What  Will  Not  Suffice. 
69d.  Steffey  v.  Sandifer,  Gen.  No.  78.  Held:  (1)  Where  a  bill  of 
exceptions  does  not  state  that  it  contains  all  the  evidence  and  the  trial  judge 
fails  to  so  certify,  but  where  there  is  bound  with  the  record  a  certificate  of 
the  Official  Reporter  "the  foregoing  is  a  true  and  complete  copy  of  all  the 
evidence,"  this  does  not  meet  the  requirements  of  the  law.  A  reporter's 
certificate  has  no  place  in  the  bill  of  exceptions.  It  must  be  stated  in  the 
bill  of  exceptions  that  it  contains  all  the  evidence,  or  it  must  be  so  stated 
in  the  judge's  certificate,  and  if  it  is  not  ao  stated  it  will  be  assumed  that  the 
verdict  of  the  jury  was  correct  on  the  facts.    Affirmed.     (Higbee^  P.  J.) 

Conservators— Authority  to  Bring  Suits  in  Chancery. 

TOd.  Burton  v.  Estate  of  Hugh  McGreever,  Gen.  No.  79.  Held:  Under 
the  statute  a  conservator  has  a  right  to  bring  suits  in  chancery  in  good  faith 
to  protect  the  rights  of  his  ward,  and  the  statute  itself  is  sufficient  to  give 
the  authority  to  bring  the  suit,  and  it  is  not  necessary  for  the  conservator 
first  to  obtain  an  order  of  record  in  the  probate  court  before  bringing  same. 
Affirmed.    (Higbee,  P.  J.) 

Affirmed  on  the  Facts. 

71d.  Hawk  V,  Farmer^  Serum  Co.,  Gen.  No.  81.  Affirmed  on  a  review 
of  the  record.    (Higbee,  P.  J.) 

Public  Officers— Presumption  That  They  Have  Done  Their  Duty— Effect 
of  Failure  of  Officer  Taking  Acknowledgment  to  Make  Memoran- 
dum Required  by  Statute— Right  of  Husband  to  Make  Convey- 
ance to  Wife  When  in  Failing  Circumstances. 
72d.    Riggin  v.  Kech,  Gen.  No.  83.    Held:    (1)  In  the  absence  of  proof 
to  the  contrary  it  is  presumed  that  a  public  officer  who  has  taken  an  ac- 
knowledgement has  done  his  duty  and  made  the  memorandum  required  by 
law  in  his  docket  or  book  kept  for  that  purpose.     (2)   Even  though  the 
officer  who  has  taken  the  acknowledement  of  the  chattel  mortgage  or  bill  of 
sale  fails  to  make  the  memorandum  required  by  statute  in  his  docket  or  book 
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kept  for  that  purpose,  the  rights  of  the  mortgagee  or  purchaser  who  had  no 
control  over  the  officer,  could  not  be  prejudiced  l^  such  failure.  (3)  A 
husband  may  make  a  conveyance  to  his  wife,  when  m  failing  circumstances, 
if  he  does  so  upon  a  full  and  fair  consideration  knd  where  such  conveyances 
are  made  in  good  faith  they  will  be  sustained  to  the  extent  of  the  considera- 
tion actually  paid.    Affirmed.     (Boggs,  J.) 

Pleading— EfiFect  of  Amended  Declaration*— Landlord  and  Tenant— -Re- 
IMira — Caveat  Emptor— Right  to  Recover  for  Inquiries  to  Persona 
Identified  With  Tenant 

73d.  Park  v.  Penn,  Gen.  No.  21.  Held:  (1)  Where  a  dedarat'on  has 
been  amended  after  verdict,  it  is  upon  the  declaration  as  amended  after 
verdict  that  a  plaintiff  must  rely  to  sustain  his  judgment.  (2)  The  rule  of 
caveat  emptor  applies  to  a  contract  of  letting,  and  a  landlord  is  hot  bound 
to  make  repairs  unless  he  has  assumed  such  agreement  with  the  tenant  The 
tenant  takes  the  premises  as  he  finds  them,  subject  to  his  own  risk,  and 
there  is  no  implied  covenant  on  the  part  of  the  landlord  that  they  are  fit 
for  habitation,  or  fit  for  the  purposes  for  which  they  are  rented,  or  that  they 
are  in  any  particular  condition.  The  landlord  is  not  therefore  liable  for 
damages  resulting  to  the  tenant  by  reason  of  the  demised  premises  being  out 
of  repair,  unless  he  has  expressly  bound  himself  to  make  repairs  by  the  terms 
of  the  contract  to  let  (3)  Persons  identified  with  a  tenant,  as  a  sub-tenant, 
guest,  servant  or  wife  of  the  tenant,  have  only  the  same  right  to  recover 
against  the  landlord  as  the  tenet's  right  had  the  accident  occurred  to  him. 
Reversed.     (Higbee,  P.  J. 

IN  THE  nRST  DISTRICT 

Opinions  digested  by  Student  Editors  Tumbull,  Breyer,  Carson, 
Marshall,  Price,  Segal,  Coon,  Golding  and  Sherwood. 

Opinions  Filed  January  22,  1917. 
Equity  Jurisdiction — ^Appointment  of  Receiver— Hostile  Bzpressiona. 

S96a.  Herhold  v.  Herhold  Chair  Co,,  Gen.  No.  22451.  Held:  A  receiver 
will  not  be  appointed  because  of  past  dereliction  or  past  dangers,  but  because 
of  present  conditions  and  a  well-founded  apprehension  that  .such  appoint- 
ment is  an  imperative  necessity  to  preserve  the  property  of  the  company. 
Such  apprehension  must  rest  upon  facts  clearly  proven  by  evidence  and 
cannot  rest  upon  mere  hostile  expressions.    Affirmed.    (McSurely,  P.  J.) 

Reversed  on  die  Pacts. 

597a.  Williams  v,  Feeder,  Gen.  No.  22571.  Reversed  on  a  review  of  the 
record  and  judgment  here.    (McSukely,  P.  J.) 

Common  Caniera-— Status  of  Railroads  Furnishing  Facilities  to  Express 
Companies. 

598a.  Ford  v.  American  Express  Co.,  Gen.  No.  22581.  Held:  Railroads, 
in  the  furnishing  of  facilities  to  express  companies  for  the  transportation 
of  their  traffic,  are  not  common  carriers  but  act  only  as  private  agents  under 
such  agreements  as  they  may  make  with  the  express  companies;  the  duty 
owed  to  the  public  is  by  the  express  companies  as  common  carriers,  not  by 
die  railroads.    Affirmed.     (McSusely,  P.  J.) 

Sales— Warranty  of  Fitness  for  a  Particolar  Purpose — Set-Off. 

599a.  Waldes  v,  Hanes,  Gen.  No.  22593.  Held:  (1)  Sales  of  instru- 
ments and  machinery  by  manufacturers  are  accompanied  by  a  warranty  of 
fitness  for  the  purpose  for  which  they  are  intended.  (2)  A  warranty,  either 
express  or  implied,  is  an  undertaking  collateral  to  the  contract  of  sale  and 
may  be  set  off  in  an  action  by  the  seller  for  the  purchase  price.  Affirmed. 
'(McSuaELY,  P.  J.) 
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Pnctico-^Abstract  of  t^*»  Record. 

600a.  Elia  v.  SocUta  M.  S.  D.  P.  Crati,  Gen.  No.  22599.  Held:  The 
abstract  is  the  pleading  of  the  parties  and  most  inform  the  court  of  review 
as  to  the  character  of  the  case  and  the  issne  involved;  where  it  fails  to  do 
so,  tiie  judgment  will  be  affirmed.    Affirmed.    (McSuxely,  P.  J.) 

Practice— Waiver  of  Error  in  Overruling  Motion  for  Change  of  yenne 
by  Participatimi  in  ti&e  Trial—Judicial  Notice  of  a  Municipal 
.  Ordinance. 

601a.  Chicago  v.  SimonHtL  Gen.  No.  22600.  Held:  (1)  Participation 
in  a  trial  is  a  waiver  of  any  alleged  error  of  the  trial  judge  in  previously 
overruling  an  application  for  a  chanp^e  of  venue.  (2)  Where  the  ordinance 
which  a  defendant  is  diarged  with  violating  is  not  preserved  for  review,  the 
court  of  review  cannot  take  judicial  notice  of  it,  but  must  presume  the  cor- 
rectness of  the  finding  of  the  trial  court    Affirmed.    (McSusely,  P.  J.) 

Practice— Effect  of  a  Stenograhpic  Report  Not  Filed  According  to 
Section  23  of  the  Municipal  Court  Act 
6Q2a.  Chicago  v.  BolUr,  Gen.  Nos.  22601-Z  Held:  Where  appellant 
fails  to  file  a  stenographic  report;*  correctly  signed,  within  30  days  after 
entry  of  judgment  or  fails  within  that  time  to  apply  for  an  extension  of 
time  for  such  filing,  as  provided  by  section  23  of  the  Municipal  Court  Act, 
the  trial  court  has  no  jurisdiction  to  allow  further  time  and  a  stenographic 
report  not  filed  in  accordance  must  be  stricken  out,  and  a  court  of  review, 
as  a  result,  cannot  consider  assignments  of  error  based  upon  the  sufficiency 
of  evidence.    Affirmed.     (McSubely,  P.  J.) 

Practice— Prejudicial  Remarka  by  the  Trial  Court 

603a.  HaUissey  v,  Rothschild  &  Co.,  Gen.  No.  22606.  Held:  Where  the 
verdict  is  the  only  one  the  jury  could  properly  have  reached  on  the  evi- 
dence, the  judgment  should  not  be  reversed  even  if  remarks  by  the  court 
might  be  construed  to  be  predjudidaL    Affirmed.     (McSosely,  P.  J.) 

Practice— Amendment  of  an  Information— Neceaaity  of  Fixing  Value 
Under  a  Statute  Providing  Puniahment  According  to  the  Value 
of  ^e  Property  Stolen. 
604a.    People  v.  Thompson,  Gen.  No.  22610.    Held:    (1)  In  the  matter 
of  amendment,  an  information  stands  cm  entirely  different  grounds  from  an 
indictment    Ine  officer  by  whom  an  information  is  presented  being  alwavs 
in  oouit,  it  may  on  his  applicati<m,  be  amended  to  any  eactent  which  the 
judge  admits  to  be  consistent  with  the  ordinary  conduct  of  judicial  busi- 
ness, with  the  public  interest  and  with  private  rights.     (2)  Wherever  die 
measure  or  kind  of  punishment  depends  on  the  value  of  the  property  stolen, 
the  jury,  or  court  when  the  trial  is  by  the  court;  must  find  that  value  as 
part  of  the  verdict  or  finding,  and  without  such  finding  the  conviction  cannot 
be  supported.    Reversed  and  remanded.    (H(»j)0m,  J.) 

Landlord  and  Tenant— Conatructive  Ehriction. 

605a.  Lawler  v.  McNamara,  Gen.  No.  22612.  Held:  Failure  of  a  land- 
lord to  furnish  heat  in  an  apartment  in  accordance  with  the  terms  of  a  lease 
amounts  to  constructive  eviction  which  Justifies  the  tenant  in  abandoning  the 
premises.    Affirmed.     (McSubely,  P.  J.) 

Affirmed  on  the  Facta. 

606a.  Meisel  v,  Kahns,  Gen.  No.  22617.  Affirmed  on  a  review  of  the 
record.    (Holdom,  J.) 

Affirmed  on  the  Facta. 

607a.  People  v.  Meyers,  Gen.  Na  22625.  Affirmed  on  a  review  of  the 
record.    (Holdom,  J.) 

Contracts— Liquidated  Damagea. 

606a.  Giesecke  v.  Cullerton,  Gen.  No.  22627.  Held:  (1)  The  words  of 
a  bond  designating  an  obligation  as  a  penal  sum  have  no  absolutely  determin- 
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ative  e£Fect  in  deciding  whether  the  provision  is  for  a  penalty  or  liquidated 
damages.  (2)  Where  the  damages  are  uncertain  and  the  court  by  construc- 
tion of  tiie  contract  believes  that  the  parties,  bona  fide,  estimated  and  agreed 
upon  the  damages  likely  to  be  sustamed  from  a  breach  of  agreement,  the 

frovision  will  be  enforced  as  liquidated  damages.  Affirmed.  (McSubbly, 
M.) 
Equity  Practice— Dismissal  for  Want  of  Proaecation  While  Cauae  ia  on 
Reference  Before  a  Maater. 
609a.  Meverv.LLnrya  Lumber  Co.,  Gen.  Ho.  22629.  Held:  Ordinarily 
a  chancery  suit  will  not  be  c|^smissed  while  the  cause  is  on  reference  before 
a  master,  but  it  may  be  if  the  parties,  being  duly  notified  are  not  present  in 
court  when  the  cause  is  called  for  tHal  or  if  the  failure  to  prosecute  con- 
sists in  a  failure  to  proceed  under  the  order  of  reference  to  the  master  or 
to  take  steps  for  the  final  disposition  of  the  cause.    Affirmed.    (Holdom,  J.) 

Practice-^batract  of  Recced. 

610a.  People  v.  Shap&o,  Gen.  No.  22631.  Held:  The  abstract  is  the 
pleading  of  the  parties  and  must  be  construed  against  them.  Where  it  does 
not  appear  on  the  abstract  that  judgment  has  been  entered  the  writ  of  error 
must  be  dismissed.    Writ  of  error  dismissed.    (McSusely,  P.  J.) 

Affirmed  on  the  Facta. 

611a.  Pico  V.  Chicago  Railways  Co.,  Gen.  No.  22640.  Affirmed  on  a 
review  of  the  record.    (McSuuly,  P.  J.) 

Domeatic  Relations— Husband  and  Wife— Poat-Nnptial  Contract  of 
Settlement— Waiver  of  Alimony. 
612a.  Mundstock  v.  Mundstock,  Gen.  No.  22647.  Held:  Where  a  hus- 
band and  wife  make  a  post-nuptial  contract  settling  their  respective  rights 
to  property  owned  t^  them^  while  living  together  as  husband  and  wife  and 
without  contemplation  of  divorce  proceedings,  it  does  not  remove  husband's 
liability  to  support  or  relieve  him  from  the  payment  of  alimony  following 
a  divorce  granted  for  his  misconduct.    Affirm^.    (Holdom,  J.) 

Practice-Section  32  of  the  Practice  Act— Filing  of  tiie  Declaration. 

613a.  Beamesderfer  v.  Cermak,  Baili£F,  Gen.  No.  22648.  Held:  Under 
Section  32  of  the  Practice  Act  a  declaration  must  be  filed  ten  days  before 
tiie  term  of  court  to  which  the  summons  is  returnable  and  if  it  is  not  filed 
ten  days  before  the  second  term  of  the  court,  the  defendant  is  entitled  to 
a  judgment  as  in  the  case  of  non-suit  Reversed  and  remanded  with  direc- 
tions.    (McSUBELY,  P.  J.) 

Opinions  Filed  FkBEUASY  5,  1917. 
Affirmed  on  tiie  Facta. 

614a.  Gillette  v.  Bryant,  Gen.  No.  22228.  Affirmed  on  a  review  of  the 
record.    (Holdom,  J.) 

Evidence— Hnrda'  R.  S.  Chap.  51,  Sec.  5— Competenor  of  Husband  to 
Testify  in  an  Action  to  Which  Wife  ia  a  Party— Agency— Preaence 
of  Principal  During  Negotiations. 
615a.    St.  George  v.  Printy,  Gen.  No.  22530.    Held:    (1)  Chap.  51,  Sec 
5  of  Hurd's  R.  S.,  maJces  a  husband  incompetent  to  testify  to  any  transac- 
tion or  conversation  had  during  the  marriage  in  an  action  where  the  wife 
is  a  party  except  those  cases  where  the  suit  involves  the  separate  property 
ri|g;ht  of  the  wife  and  those  cases  where  the  husband  has  acted  as  agent  for 
his  wife.    (2)  The  fact  that  the  wife  is  present  and  takes  some  part  in  the 
conversation  which  finally  results  in  a  contract  does  not  prevent  the  husband 
from  acting  at  that  time  and  under  those  cicumstances  as  her  agent    Reversed 
and  remanded.    (Deves,  J.) 

Affirmed  on  ^e  Facta. 

616a.  Dickey  v.  Wells,  Gen.  No.  22537.  Affirmed  on  a  review  of  the 
record.     (Deves,  J.) 
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Domestic  Relations— Husband  and  Wife. 

617a.  State  v.  Bryson,  Gen.  No.  22540.  Held:  Where  there  is  no  inten- 
tional abandonment  of  a  child  by  its  mother,  she  has  the  right  to  its  custody 
as  against  any  third  party  if  such  is  for  tiie  best  interest  and  welfare  of 
the  child.    Reversed    (Holdom,  J.) 

Fraud— Liability  for  Credit  Granted  on  Fraudulent  Representation. 

618a.  Crane  Co,  v.  Ummach,  Gen.  No.  22544.  Held:  An  officer  of  a 
corporation  is  liable  in  deceit  for  goods  furnished  to  it  on  a  basis  for  securing 
a  continuing  credit,  even  though  such  representations  are  not  made  exactly 
at  the  time  of  sale.    Reversed  and  remanded.    (Dever,  J.) 

Affirmed  on  the  Facts.  * 

619a.  Trembacs  v.  Dvorakava,  Gen.  No.  22553.  Affirmed  on  a  review  of 
the  record.    (Dever,  J.) 

Practice — Denial  of  Execution  of  an  Instrument  By  a  Corporation. 

620a.  Douglas  State  Bank  v,  Chicago  Bonding  and  Surety  Co,,  Gen.  No. 
22576.  Held:  Under  Sec.  53  of  the  Practice  Act,  providing  that  denial  of 
execution  of  any  instrument  in  writing  must  be  verified  by  the  affidavit  of 
the  alleged  signer,  a  corporation  is  not  restricted  to  deny  execution  by  the 
affidavit  of  the  particular  agent  who  signed  the  instrument,  but  may  use 
the  affidavit  of  any  agent.    Affirmed.     (Dever,  J.) 

Pleading— Allegation  in  Declaration  of  Service  on  Municipal  Corpora- 
tion of  Notice  in  Personal  Injury  Suit 
621a.  Edmunds  v.  City  of  Chicago,  (^.  No.  22578.  Held:  (1)  The 
notice  required  by  Sec.  7,  Qiap.  70,  Kurd's  R.  S.,  must  be  properly  alleged  in 
the  declaration.  (2)  Averring  the  giving  of  notice  by  referring  to  the  notice 
attached  to  the  dedaraition  as  '"Exhibit  A'*  is  not  a  proper  allegation  that 
such  notice  was  given.    Affirmed.     (Holoom,  J.) 

Contracts — Brokers'  Commissions — Conditions  Precedent. 

622a.  Stein  v,  Emetnon,  Gen.  No.  22583.  Held:  (1)  Although  usually 
real  estate  brokers  are  entitled  to  their  commissions  when  they  procure  a 
purchaser  willing,  ready  and  able  to  buy  upon  the  agreed  terms,  the  parties 
may  stipulate  some  other  condition  precedent.  (2)  Where  a  promise  to 
pay  money  is  conditioned  upon  the  happening  of  a  future  event,  the  condi- 
tion precedent  must  be  exactly  performed  before  the  contract  can  be  enforced. 
Reversed  and  judgment  nil  capiat,    (Dever,  J.) 

Contracts — ^Account  Stated— Pleading  an  Ultra  Vires  Contract 

623a,  Thompson  Bros.  Feed  Co.  v,  Neimati  Bros,  Co,,  Gen.  No.  22596. 
Held:  (1)  In  ordinary  business  transactions  an  account  transmitted  from 
one  individual  to  another,  if  not  objected  to  within  a  reasonable  time,  will ' 
be  deemed  an  account  stated.  (2)  If  the  objection  of  ultra  vires  is  not 
tendered  before  final  judgment  in  the  court  below,  it  cannot  be  taken  advan- 
tage of  on  appeal.    Affirmed.    (Dever,  J.) 

Affirmed  on  the  Facts. 

624a.  Slater  v.  Ball,  Gen.  No.  22597.  Affirmed  on  a  review  of  the 
record.     (Holdom,  J.) 

City  Ordinance— Ris^t  to  Receive  Money  Paid  for  Vacation  of  Alley. 

625a.  Lockwood  and  Stuckland  Co,  v.  City  of  Chicago,  Gen.  No.  22614. 
Held:  Money  paid  to  a  municipal  corporation  voluntarily  for  the  vacation 
of  an  alley  in  accordance  with  the  provisions  of  a  city  ordinance,  cannot  be 
recovered  back.    Affirmed.     (HouwM,  J.) 

Affirmed  on  the  Facts. 

626a.  Freeman  v.  Counsell,  Gtn,  No.  22605.  Affirmed  on  a  review  of  the 
record.     (Holdom,  J.) 
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Affirmed  on  the  Pacts. 

627a.  Cronstedt  v.  McCormick,  Gen.  No.  22606.  Affirmed  on  a  review 
of  the  record.     (Dever,  J.) 

Opinions  Filed  February  7,  1917. 

Evidence — EfiFect  of  Admission  of  Incompetent  Evidence  in  Trisl  With- 
out Jury. 

628a.  O'Brien  v.  Salerno,  Gen.  No.  21066.  Held:  Where  a  case  is 
tried  by  a  court  without  a  jury  the  finding  will  not  be  disturbed  because 
of  the  improi)er  admission  of  evidence  if  there  is  before  the  court  sufficient 
competent  evidence  to  sustain  the  finding.    Affirmed.     (Goodwin,  Jt) 

Innkeepers — Right  to  Open  Boxes  Pledged^  Before  Sale. 

629a.  Farrell  v.  Stafford,  Gen.  No.  21204.  Held:  Where  an  inn-keeper 
receives  an  tmopened  box  under  special  pledge  with  power  of  sale,  he  is  not 
governed  by  the  Inn-Keepers*  Act,  but  may,  and  is  required  to.  open  said 
box  and  exhibit  the  contents  thereof  before  sale.    Affirmed.    (Goodwin,  J.) 

Debtor  and  Creditor — ^Assignment 

630a.  Samuel  v.  Coles,  Gen.  No.  21303.  Held:  Where  the  interest  of 
an  assignee  is  not  absolute,  but  qualified,  payment  to  the  assignor  will  pro- 
tect the  debtor  except  as  to  the  actual  interest  of  the  assignee.  Hence,  where 
an  assignment  of  a  debt  owing  from  a  third  party  is  given  to  secure  an 
indebtedness  from  the  assignor  to  the  assi^ee,  a  judgment  in  such  a  case 
would  be  limited  to  the  amount  of  that  mdebtedness.  Affimied.  (CjOOD- 
WIN,  J.) 

Contracts— Set  Off— Unliquidated  Damages. 

631a.  Perfection  Pulverising  Mills  v,  Keiser,  (^cn.  No.  21504.  Held: 
Where  a  plaintiff  sues  on  a  contract  and  the  defendant  claims  damages  for 
a  breach  of  the  same  contract,  such  damages  may  be  allowed  even  though 
unliquidated.    Affirmed.    (Taylor,  J.)  • 

Evidence— Ambiguity. 

632a.  Wenduagel  v,  Schiauone,  Gen.  No.  21526.  Held:  Parol  testimony 
is  admissible  for  the  purpose  of  explaining  or  removing  any  uncertainty  or 
ambiguity  in  a  written  contract,  and  where  the  meaning  of  words  is  not 
dear,  parol  evidence  may  be  introduced  to  ascertain  what  the  real  mean- 
ing is.    Affirmed.    (Taylor,  J.) 

Trusts— Liability  for  Loss  of  Money  Received  for  Use  of  Another. 

633a.  National  Surety  Co,  v.  Goldenberg  Furniture  Co.,  Gien.  No.  21535. 
Held:  Where  a  collector  agrees  to  account  for  and  turn  over  to  the  com- 
pany each  day  all  money  collected  during  the  preceding  day,  he  does  not 
become  the  debtor  of  the  company  on  the  collection  of  any  of  the  funds — but 
'  merely  the  custodian  or  trustee  and  if  they  are  stolen  in  the  meantime  without 
his  fault,  he  is  relieved  of  liability.    Affirmed.     (Cjoodwin,  J.) 

Contracts — ^Presumption  of  Promise  of  Father  to  Answer  for  Obliga- 
tions of  Infant  Son. 

634a.  William  and  Vashti  College  v.  Shatford,  Gen.  No.  21571.  Held: 
Where  it  appears  in  evidence  that  a  father  has  expressly  authorized  his 
minor  son  to  incur  certain  obligations,  at  a  certain  time,  and  it  appears  that 
the  son  incurred  similar  obligations  at  a  later  time,  to  the  knowledge  of  the 
father,  although  without  his  express  direction,  and  that  the  father  sub- 
sequently ratified  the  later  acts,  it  is  sufficiently  proven  that  the  father  under- 
took the  obligation  of  the  later  act.    Affirmed.    (Taylor,  J.) 

Affirmed  on  the  Facts. 

635a.  GuUiksen  v.  White  Eagle  Brewing  Co,,  Gen.  No.  21584.  Affirmed 
on  a  review  of  the  record.    (Taylor,  J.) 
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Damages— Statatocy  Damagea  on  AppeaL 

636a.  Pfeiffer  V.  The  HudionManufacturitHf  Co.,  Gen,  l^o.2im.  Held: 
Where  an  appeal  is  so  dearly  without  merit  as  to  warrant  the  conclusion 
that  is  merely  for  the  purpose  of  delay,  this  court  will  also  award  statutory 
damages.    A&rmed.    (Goodwin,  J.) 

Practice— Jurisdiction  in  Suits  Against  Administrators. 

637a.  Slad  v.  Hajicek,  Gen.  No.  21606.  Held:  Where  a  Probate  Court 
has  taken  jurisdiction  of  the  estate  of  one  deceased  and  still  retains  such 
jurisdiction,  its  jurisdiction  is  exclusive  and  a  suit  at  law  cannot  be  main- 
tained.   Aflfirmed    (Taylor,  J.) 

Affirmed  on  the  Facts. 

638a.  General  Cement  Gun  Co.  v.  Temple  Engine  and  Pump  Co.,  (jen. 
No.  21616.    Affirmed  on  a  review  of  the  record    (O'Connor,  P.  J.) 

Reversed  on  the  Pacts. 

639a.  Muller  v.  Neumeister,  Gen.  No.  21631.  Reversed  and  remanded 
on  a  review  of  the  record.    (Taylor,  J.) 

Contracts— Waiver  of  Breads— Set-off. 

640a.  Waldschmidt  v.  The  Marsh  &  Bingham  Co.,  Gen.  No.  21660. 
Held:  Where  a  vendor  fails  to  perform  on  time  in  a  conti^act  where  time 
is  of  the  essence,  buyer  may  waive  the  breach  and  he  cannot  later  in  an 
action  by  the  seller  for  buyer's  rejection  of  the  goods  set  off  his  damages 
from  vendor's  failure  to  perform  at  the  stipulated  time.    ((jOODWIn,  J.) 

Evidence— Res  Ipsa  Loquitur. 

641a.  Simmons  v.  Commonwealth  Edison  Co.,  Gen.  No.  21686.  Held: 
When  an  accident  occurs,  which  in  the  ordinary  course  of  things  would  not 
happen  if  those  who  had  the  management  used  proper  care,  the  duty  of 
explanation  is  thrown  upon  those  havmg  such  management,  especially  where 
information  concerning  the  thing  itself  is  within  their  peculiar  knowledge. 
Thus  proof  that  a  charged  wire  broke  and  fell  upon  the  sidewalk  under 
no  unusual  cix^umstances  throws  the  burden  of  explanation  upon  the  defend- 
ant   Affirmed    (Goodwin,  J.) 

Affirmed  on  the  Pacts. 

642a.  Nichol  v.  Clark,  Gen.  No.  21722.  Affirmed  on  a  review  of  the 
record    (O'Connor,  P.  J.) 

Common  Carriers— Stipulation  in  a  Contract  Limiting  Liability. 

643a.  Hudson  v.  G.  R.  &  L  Ry.  Co.,  Gen.  No.  21732.  A  stipulation  in  a 
contract  limiting  carrier's  liabili^  for  negligent  delay  to  the  cost  of  feeding 
and  watering  the  stock  is  invalic^  and  a  shipper  is  not  estopped  from  show- 
infi[  further  loss  although  he  obtamed  a  lower  rate  by  agreeing  to  such  stipu- 
lation.   Reversed  and  remanded    (Goodwin,  J.) 

Gamiahment. 

644a.  Marino  v.  Parisi,  Gen.  No.  21748.  Held:  Payment  to  creditor  by 
debtor  after  debtor  has  received  a  notice  of  garnishment  does  not  discharfi[e 
debtor's  liability  to  garnishor.  Judgment  reversed  and  judgment  in  this 
court     (O'CoNNoa,  P.  J.) 

Suretyship— Extension  of  Time  to  Prindpal. 

645a.  American  Hard  Rubber  Co.  v.  Howe.  Gen.  No.  21776.  Held: 
Where  an  extension  of  time  is  given  the  principal  for  the  payment  of  money 
by  a  valid  and  binding  agreement  without  the  guarantor's  consent,  the  latter 
is  discharged    Affirmed    (O'Connob,  P.  J.) 

Opinions  Filed  February  9,  1917 
Evidence— DQ>ositions. 

646a.  Hodges  Fiber  Carpet  Co.  v.  The  Hugo  Manufacturing  Co.,  (Sen. 
No.  21109.    Held:    The  failure  of  a  certificate  of  a  notary  to  show  an 
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adjoornment  in  the  taking  of  a  deposition  will  not  be  snffident  to  suppress 
it  in  the  absence  of  a  showing  that  one  of  the. parties  was  thereby  injured 
or  surprised.    Affirmed.    (Barnes,'  P.  J.)  « 

Reversed  on  the. Facta. 

'647a.  Marino  v,  Parisi  &  Morraco,  Gen.  No«  21747.  Reversed  and 
judgment  in  this  court  on  a  review  of  the  record.    (McDonald,  J.) 

Affinned  on  tiie  Facts. 

648a.  Kittier  v,  Chicago  and  Western  Indiana  Railroad  Company,  Gen. 
No.  21803.    Affinned  on  a  review  of  the  record.    (Mc(j00rty,  J.) 

Reversed  on  the  Facta. 

64$^  Globe  Indemnity  Co.  v.  Hesner,  Gtn,  No.  21870.  Reversed  and 
judgment  here  on  a  review  of  the  record.     (Barnes,  P.  J.) 

Torts — ^Personal  Injuriea— Instroctiona  to  Jury. 

650a.  Leirtan  v,  Chicago  City  Ry.  Co.,  Gkn.  No.  21888.  Held:  The 
extent  of  recovery  upon  the  ground  of  loss  in  the  business  of  the  injured 
party  is  the  value  of  services  of  the  party,  and  in  the  absence  of  more 
specific  evidence  as  to  the  value  of  such  services,  it  is  misleading  and  pre- 
judicial to  instruct  the  jury  that  it  is  not  necessary  "that  any  witness  should 
express  an  opinion  as  to  the  amount  of  such  damages."  Reversed  and 
remanded.     (McGoorty,  J.) 

C<mtracts--Silence  aa  to  Interest  and  Place  of  Pasrment. 

651a.  Chicago  &  Rtverdale  Lumber  Co.  v.  Tatum,  Gen.  No.  21894.  Held: 
Where  a  contract  makes  no  provision  for  interest,  and  is  silent  with  respect 
to  the  place  of  payment  in  the  latter  event  it  must  be  presumed  that  the 
money  is  payable  when  the  contract  is  executed;  and  the  existence  or  non- 
existence of  the  right  to  recover  interest  must  also  be  determined  from  the 
lex  loci  contractus.    Reversed  and  remanded.    (McDonald,  J.) 

Torta^-Actions  for  Deatii. 

652a.  Purinton  v.  Belt  Ry.  Co.  of  Chicago,  Gea.  No.  2190i5.  Held:  In 
actions  for  death,  no  recovery  can  be  had  without  proof  of  the  exercise  of 
ordinary  care  by  tiie  deceased.    Reversed  and  remanded.    (Barnes,  P.  J.) 

Contracts    Personal  Injuries  Resulting  from  Breach  of  Warranty  by 
Vendor. 

653a.  Cedar  Ra/ids  &  Iowa  City  Ry.  &  Light  Co.  v.  Sprague  Electric  Co. 
(jen.  No.  21918.  Meld:  While  the  purchaser  of  a  warranted  artide  may 
rely  ufK>n  his  warrantv  and  recover  damages  for  a  breach  thereof,  yet  where 
such  warranted  artide  proves  defective  and  the  danger  of  its  continued 
usage  becomes  obvious  to  the  purchaser  and  he  knowingly  continues  to  use 
h  without  remedying  the  defect,  he  does  so  at  his  peril,  and  he  cannot,  in  an 
action  against  the  vendor  for  breadi  of  warranty,  recover  for  sudi  damages 
as  resulted  from  such  negligent  conduct  on  his  part  Reversed.  (Mc- 
Donald, J.) 

Torts^Actions  for  Death. 

654a.  Devine  -v.  Chicago  City  Ry.  Co..  (Sen.  No.  21938.  Held:  In 
actions  for  death,  no  recovery  can  be  had  without  proof  of  the  exercise  of 
ordinary  care  by  tiie  deceased.  Reversed  with  finding  of  fact.   (Barnss,  P.  J.) 

Affirmed  on  the  Facts. 

655a.  Wood  Street  Planing  Mill  Company  v.  Industrial  Board  of  Illi- 
nois, (jen.  No.  21941.    Affirmed  on  a  review  of  the  record.    (McDonald,  J.) 

Practice— Dismissal  of  Petition. 

6S6a.  People  v.  La  Salle  Street  Trust  &  Savings  Bank,  (Sen.  No.^  21954. 
Held:  Where  a  petitioner  fails  to  prove  the  material  allegations  of  his  peti- 
ticm,  and  no  application  for  continuance  is  made  for  the  purpose  of  producing 
such  proof,  it  cannot  be  said  that  the  court  erred  in  dismissing  the  petition. 
Affirmed. .  (McDonald,  J.) 
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Miiiiic4)al  Corporatians — ^Inyalid  Contracta. 

657a.  Holmes  v.  City  of  Chicago,  Gen.  No.  21957.  Held:  Where  a 
municipal  corporation  undertakes  to  construct  and  operate  water  works,  it 
does  so  in  the  exercise  of  its  private  and  not  its  governmental  f tmctions  and 
it  therefore  follows  that  having  accepted  the  benefits  of  the  contract,  it  is 
estopped  to  deny  its  validity.  Affirmed.  (McGoorty,  J.) 
Joint  Judgment— Void  if  Void  as  to  One. 

6S8a.  WhUe  Oak  Coal  Co,  v.  Bums,  Gen.  No.  21968.  Held:  Where 
defendants  are  sued  jointly,  a  judgment  which  is  void  as  to  one  is  void  as 
to  all.    Reversed  and  remanded.     (McDonald,  J.) 

Contracts— Lack  of  Mutnalky. 

659a.  Chicago  Railways  Co.  v.  Morris  &  Co.,  Gen.  No.  21980.  Held: 
A  contract  to  sell  all  material  is  not  void  for  want  of  mutuality  or  uncer- 
tainty because  one  of  the  parties  reserves  the  right  to  keep  and  refuse  to 
sell  whatever  portion  of  the  material  it  may  consider  necessary  for  they  be- 
came bound  to  sell  no  other.    Reversed  and  remanded.    (McGoorty,  J.) 

Affirmed  on  the  Pacts. 

660a.    Emerson  v.  Chicago  City  Ry,  Co,,  Gen.  No.  21983.    Affirmed  with 
remittitur  on  a  review  of  the  record.    (Barnes,  P.  J.) 
Insurance-^y-LawB  Passed  Subsequent  to  Contract  Construed  Most 
Favorable  to  Assured. 

661a.  Scott  V,  United  Order  of  Foresters,  Gtn,  No.  22005.  Held:  (1) 
If  a  contract  of  insurance  is  susceptible  of  two  interpretations,  the  courts 
will  adopt  the  one  which  is  most  favorable  to  assured.  (2)  It  is  only  when 
a  member  in  express  terms  agrees  to  be  bound  by  constitutional  amendments 
or  by-laws  as  may  thereafter  be  enacted  that  he  is  bound  by  future  amend- 
ments or  by  laws  which  impair  the  obligations  of  his  ccmtract  injuriously. 
Affirmed.     (Mc(j00Rty,  J.) 

Affirmed  on  tiie  Pacts. 

662a.    Hannibal  Trust  Co.  of  Hannibal,  Mo.,  a  corporation  v.  Lang,  (jen. 
No.  22020.    Affirmed  on  a  review  of  the  record.    (McDonald,  J.) 
Municipal  Corporations— Landlord  and  Tenant— Tenancy  from  Year  to 

663a.    Lehman  v.  City  of  Chicago,  Gen.  No.  22041.    Held:    Where  a 
municipal  corporation  holds  over  it  is  bound  to  a  tenancy  from  year  to  year 
the  same  as  a  private  individual  would  have  been  bound.    Affirmed.    (Barnes, 
P.J.) 
Reversed  on  the  Pacts. 

664a.    Pfiester  v.  Western  Union  Telegraph  Co.,  Cien.  No.  22057.  Reversed 
on  a  review  of  the  record.    (McDonald,  J.) 
Reversed  on  the  Pacts. 

665a.  The  E.  R.  Stege  Company  v,  Kostner,  Gtn,  No.  23020.  Reversed 
on  a  review  of  the  record.    (Barnes,  P.  J.) 

Opinions  Filed  February  17,  1917 
Reversed  on  the  Pacts. 

666a.    Lincoln  Electric  Heating  Appliances  Co,  v,  Scknltx,  Gen.  No.  21683. 
Reversed  on  a  review  of  the  record.    (O'Connor,  P.  J.) 
Equity  Practice— Maxim  of  "Clean  Hands.** 

667a.  Barnes  v.  Barnes,  Gen.  No.  21926.  Held:  Where  a  cause  of 
action  had  its  origin  in  iniquity,  a  court  of  chancery  will  not  lend  its  aid  to 
a  complaining  party,  because  "He  who  comes  unto  equity  must  come  with 
clean  hands."  But  where  the  iniquity  does  not  go  to  the  right  of  action 
itself  but  affects  only  the  proof  of  certain  items  incidentally  connected  there- 
with, the  rule  cannot  be  extended  to  preclude  the  complaining  party  from 
obtaining  the  relief  sought  as  to  other  items  which  the  evidence  clearly  shows 
to  be  untainted  with  such  iniquity.  Reversed  and  remanded  with  directions. 
(McDonald,  J.) 
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(The  letters  after  numbers  refer  to  the  District: 
District;  c.  Third  District;  d.  Fourth  District) 


a.  First  District;  b.  Second 


Accord  and  Satisfaction,  715a. 
Aider  by  Verdict,  70Sa. 
Alimony,  676a. 
Appeal,  68Qa. 
Appeal  Bond,  684a. 
Appearance,  695a. 

Computation  of  Time,  701a. 
Contracts,  677a,  682^,  696a,  715a,  717a. 

Damages,  689a,  678a. 
Demurrers,  679a. 
Divorce,  676a. 
Dower,  681a. 

Equity,  70ea. 
Estoppel,  672a,  684a. 

Homestead,  681a. 

Insurance,  700a,  701a. 
Interlocutory  Orders,  680a. 

Judgment,  Void,  Setting  Aside,  697a. 
Justice  of  the  Peace,  697a. 


Landlord  and  Tenant,  689a. 
Libel,  685a. 

Mortgages,  681a. 
Motion  to  Vacate,  687a. 

Pleading,  679a,  705a,  718a. 
Power  of  Attorney,  672k, 
Practice,  680a,  687a,  688a,  695a,  712a. 
Procedure,  697a. 

Receivers,  708a. 
Recoupment,  718a. 

Set-off,  678a. 

Statute,  Kurd's  R.  S.,  Chap.  48. 

Tax  Cases,  695a. 
Trade  Slander,  682a. 

Unfair  Competition,  682a. 

Vacation  of  Judgment,  688a. 

Workmen's  Compensation  Act,  683a. 
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Opinions  Digested  by  Student  Editors  Turnbull,  Breyer,  Carson, 

Marshall,  Price,  Segal,  Coon,  Golding,  and  Sherwood. 

OfiNioNs  Filed  Febkuaby  19,  1917. 

Affirmed  on  the  Pacta. 

668a.    City  of  Chicago  v.  Bisso,  Gen.  No.  22064.    Affirmed  on  a  review 
of  the  record.     (McSurely.  P.  J.) 
Affirmed  on  the  Pacta. 

669a.    City  of  Chicago  v.  Bisso,  Gen.  No.  22065.    Affirmed  on  a  review 
of  the  record.     (McSurely.  P.  J.) 
Reversed  on  the  Pacta. 

670a.    Wagner  v.  Gallaher.  Gen.  No.  22587.     Reversed  and  remanded 
on  a  review  of  the  record.     (Holdom,  J.) 
Affirmed  on  the  Pacta. 

671a.    City  of  Chicago  v.  Sitnonetti^  Gen.  No.  22066.     Affirmed  on  a 
review  of  the  record.     (McSurely,  P.  J.) 
Power  of  Attorney— Transfer  of  Share*— BstoppeL 

672a.  Swigart  v.  Stoops,  McKey,  Trustee  in  Bankruptcy,  (jen.  No. 
22513.  Held:  Where  the  owner  of  shares  of  stock  signs  a  letter  of 
attorney  to  transfer  in  blank,  he  confers  an  authority  upon  any  subsequent 
bona  fide  holder  for  value,  to  fill  in  his  own  name  and  is  estopped  from 
denying  the  existence  of  such  authority.  Reversed.  (Dever.  J.) 
Affirmed  on  the  Pacta. 

673a.    Chicago  and  Riverdale  Lumber  Co,  v.  Quinliuen,  Gen.  No.  22550. 
Affirmed  on  a  review  of  the  record.     (McSurely,  P.  J.) 
Reveratd  on  tfaa  Pacta. 

674a.    Baldwin  v,  Kadison,  Gen.  No.  22604.     Reversed  and  judgment 
here  on  a  review  of  the  record.     (Dever,  J.) 
Affirmed  on  the  Pacta. 

675a.    Central   Fire   Extinguisher   Co.   v,    Seymour,   Gen.    No.    22613. 
Affirmed  on  a  review  of  the  record.    (Dever,  J.) 
Divorce— Alimony. 

676a.    Heizer  v.  Heizer,  Gen.  No.  22620.    Held:   In  a  proceedinR  for  a 
divorce,  a  valid  judgment  or  decree   for  alimony  must  provide   for  the 
payment  of  a  fixed,  definite  sum.    Reversed.    (Dever,  J.) 
Contracts — ^Neceaaity  of  Definite  Terma. 

677a.    Wolf  V,  Selig  Polyscope  Co.,  (Jen.  No.  22644.    Held:   A  contract 
to  be  enforcible  must  be  definite  as  to  amount,  price,  terms  of  payment 
and  time  of  delivery.    Reversed.     (McSurely,  P.  J.) 
Set-oflF-^Unliquidated  Damages  Ariains  Out  of  Covenanta  Diacoanected 
from  the  Subject  Matter  of  Plaititi£ra  Claim. 

678a.    Porter  Fishback  &  Co.  v.  Peck,  (^en.  No.  22655.    Held:    Unliqui- 
dated damages  arising  out  of  contracts  or  covenants  disconnected  from  the 
subject  matter  of  plaintiff's  claim  are  not  proper  subjects  of  set-off  under 
the  statute.    [Municipal  Court  Act]     Affirmed.     (Holdom,  J.) 
Pleading — Demurrera. 

679a.  Barrett  v.  Marchak,  Gen.  No.  22657.  Held:  Where  a  demurrer 
to  a  plea  is  sustained  and  the  pleader  does  not  ask  leave  to  amend  his  plea, 
he  will  be  held  to  abide  by  or  "stand  by"  his  plea,  and  may  be  heard  to 
urge  in  a  court  of  review  that  his  plea  was  good  in  law  and  that  it  was 
error  to  hold  it  insufficient  on  demurrer.  Reversed.  (McSurely,  P.  J.) 
Practice — ^Appeala  from  Interlocutory  Ordera. 

680a.  Evans  v.  Potts,  Gen.  No.  22664.  Held:  The  right  to  appeal 
is  strictly  statutory  and  the  order  appealed  from  being  an  interlocutory  order, 
however  desirable  it  might  be  to  determine  at  the  threshold  of  ^<t  case 
the  right  of  the  Superintendent  of  Insurance  to  become  a  party  defendant, 
the  statute  will  not  permit  the  court  to  review  such  an  interlocutory  order. 
Appeal  Dismissed.     (Holdom,  J.) 
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MortgaseA— Assertion  of  Dower  <»■  Homestead  Ris:ht  Against  a  Pur- 
chase Money  Mortgage— Wife's  Homestead  Right  in  Husband's 
Property  During  His  Lifetime— Conveyance  to  Wife. 

681a.  Chicago  Savings  Bank  and  Trust  Co,  v.  Dunn,  Gen.  No.  22665. 
Held:  (1)  Dower  right  cannot  be  asserted  against  a  purchase  money  mort- 
gage; the  wife  of  the  owner  of  the  equity  of  redemption  is  neither  a  neces- 
sary nor  a  proper  party  to  proceedings  to  foreclose  a  mortgage  of  that  kind. 
(2)  A  wife  has  no  homestead  right  in  her  husband's  property  during  his 
lifetime  while  he  continuously  resides  with  his  family.  Her  rights  are  merely 
contingent,  somewhat  like  the  inchoate  right  of  dower.  (3)  A  wife's  home- 
stead right  cannot  be  asserted  against  a  purdiase  money  mortgage.  (4)  A 
conveyance  of  a  homestead  not  exceeding  in  value  $1,000  by  a  householder 
to  his  wife,  she  not  joining  therein  and  acknowledging  the  same  as  required 
by  the  stattite,  is  absolutely  void  and  passes  no  title  whatever.  Reversed 
and  remanded.     (McSurely,  P.  J.) 

Unfair  Competitiock— Adequate  Remedy  at  Law  for  Trade  Slander- 
Contracts  Partly  Oral  and  Partly  in  Writing. 

682a.  Midland  Press  v,  Compton  &  Co.,  Gen.  No.  22674.  Held:  (1) 
The  remedy  at  law  for  trade  slander  is  adequate;  therefore  where  equit- 
able relief  in  such  circumstances  is  sought  to  be  invoked,  it  will  be  denied. 

(2)  A  contract  partly  in  writing  and  partly  oral  is  an  oral  contract.  Affirmed. 
(HOLDOM,  J.) 

Workmen's  Conq>ensation  Act— Finality  of  Industrial  Board's  Decision 
on  Questions  of  Fact— Application  of  Indiana  Act  to  Interstate 
Commerce  Employes — ^Transcript  of  Foreign  Judgment. 

683a.  Drtira  v,  Charles  Tea  Co.,  Gen.  No.  22675.  Held:  (1)  Section 
19  of  the  Indiana  Workmen's  Compensation  Act,  providing  that  the  act 
"shall  not  apply  to  employes  engaged  in  interstate  or  foreign  commerce, 
nor  to  their  employers,  in  case  the  laws  of  the  United  States  provide  for 
compensation  or  for  liability  for  injury  or  death  by  accident  of  such  em- 
ployees," includes  under  the  Act  by  implication  all  other  employees  engaged 
m  interstate  commerce  not  so  provided  for  by  federal  statute.  (2)  A 
transcript  of  the  judgment  itself,  duly  authenticated,  of  the  Workmen's 
Compensation  Law  of  Indiana,  and  of  the  procedure  in  the  particular  case 
from  which  the  judgment  sued  upon  resulted  is  a  sufficient  transcript  of 
the  judgment  of  a  foreign  state  to  support  an  action  thereon  in  this  state. 

(3)  The  Workmen's  Compensation  Act  makes  the  decision  of  the  Industrial 
Board,  if  it  acts  within  its  powers,  in  the  absence  of  fraud  conclusive  upon 
the  courts.  The  Circuit  court  and  the  Supreme  court,  in  reviewing  a  pro- 
ceding  of  this  kind,  can  review  only  questions  of  law.  Whether  legal  evi- 
dence is  offered  to  support  the  decision  of  the  board,  where  such  evidence 
is  properly  preserved  for  review  here,  is  a  question  of  law,  but  if  there  is 
competent  or  legal  evidence  to  support  the  decision  of  the  board,  it  is  not 
within  the  province  of  the  courts  to  pass  upon  its  weight  or  sufficiency. 
Affirmed.     (McSurely,  P.  J.) 

Appeal  Bond — ^Recitals  in-«Estoppel  to  Deny. 

684a.  Paulin  v.  American  Surety  Co.,  Gen.  No.  22680.  Held:  The 
obligor  and  sureties  are  alike  estopped,  when  sued  upon  an  appeal  bond,  to 
set  up  defenses  which  contradict  the  recitals  of  the  bond,  and  where  the 
bond  recites  the  existence  of  a  judgment  the  obligor  and  sureties  are 
estopped  to  deny  its  existence  or  validity.    Affirmed.     (Holdom,  J.) 

Libel— Criticism  of  a  Public  Official— Pleading  a  Justification. 

685a.  Cooper  v.  Lawrence,  Gen.  No.  21522.  Held:  (1)  Fair  and  rea- 
sonable comment  and  criticism  upon  the  acts  of  judicial  affairs,  which  are 
matters  of  public  concern,  are  allowable  and  are  sometimes  called  "privi- 
leged;" but  this  privilege  extends  only  to  acknowledged  or  proved  facts; 
not  to  untrue  statements  of  particular  acts  of  misconduct.  (2)  A  plea 
of  justification  must  be  as  broad  as  the  declaration.    Reversed.    (Taylor,  J.) 
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Afiirmed  on  the  Pacts. 

686a.  SUhar  v.  Engwald,  Gen.  Na  21727.  Affirmed  on  a  review  of  the 
record.     (Goodwin,  J.) 

Practice— Motion  to  Vacate. 

687a.  Prouty  v.  Armstrong,  Gen,  No.  21742.  Held:  Where  a  defendant 
in  a  motion  to  vacate  alleges  damaices  which  grow  out  of  the  transaction 
Riving  rise  to  the  plaintiff  s  claim  and  the  claim  of  the  defendant  if  true 
would  defeat  the  claim  of  the  plaintiff,  a  motion  to  vacate  and  for  leave  to 
plead  will  be  granted.    Reversed.     (Goodwin.  J.) 

Practice— Requirement  of  the  Payment  of  Attom^s  Fees  as  a  Con- 
dition to  the  Vacation  of  a  Judgment 

688a,  Brook  v,  Smerlxng,  (Jen.  No.  21752.  Held:  Where  a  defendant 
has  had  actual  and  timely  notice  of  the  fact  that  a  petitioner  would  apply 
on  a  certain  date  for  a  hearing,  the  court  may  require  the  pajrment  of 
attorney's  fees  as  a  condition  to  the  vacation  of  an  order  or  judgment 
rendered  at  such  hearing  upon  defendant's  failure  to  appear.     Affirmed. 

((^DWIN,  J.) 

Damages— Vindictive— Remonral  of  Goods— Violation  of  Lease. 

689a.    Frocior  v,  Rkorbeck,  Gen.  No.  21758.     Held:    A  plaintiff  can 
recover  vindictive  damages  even  when  there  are  no  circumstances  indicating 
insult  or  indignity.    Affirmed.    (Taylor,  J.) 
Reversed  on  the  Facts. 

690a.    Hiller  v.  Holman,  (kn.  No.  21761.    Reversed  and  remanded  with 
directions  on  a  review  of  the  record.    (0'(3onnok,  P.  J.) 
Reversed  on  the  Facts. 

691a.    Barry  v.  City  of  Chicago,  Gen.  No.  21769.    Reversed  on  a  review 
of  the  record.     ((Soodwin,  J.) 
Reversed  on  the  Facts. 

692a.    Woods  v.  City  of  Chicago,  Gen.  No.  21770.    Reversed  on  a  review 
of  the  record.    (Goodwin,  J.) 
Reversed  on  the  Facts. 

693a.    Levy  v,  Payne,  Gen.  No.  21788.    Reversed  and  remanded  upon  a 
review  of  the  record.    (O'Connor,  P.  J.) 
Reversed  on  the  Facts. 

694a.  Harnett  v.  City  of  Chicago.  Gen.  No.  21790.  Reversed  on  a 
review  of  the  record.    (Goodwin,  J.) 

Practice— Separate  Appearance  not  Necessary  in  Tax  Cases — ^Rule  of 
County  Court  Void  as  Contrary  to  Sec.  33,  Chap.  53  R.  S. 

695a.  People  v.  Campbell,  Gen.  No.  21794.  Held:  The  rule  in  the 
County  Court,  Rule  1  under  "Rules  on  Application  for  Judgment  in  Tax 
Matters,  Appearance  Fee— General,"  which  follows:  "A  separate  appearance 
fee  shall  be  paid  by  every  property  owner  objecting  to  the  sale  of  his  prop- 
erty or  application  for  judgment  by  the  county  collector  for  delinquent 
general  taxes,"  is  void  as  being  contrary  to  Sec.  33,  Chap.  53  R.  S.  Reversed 
and  remanded  with  directions.  (O'Connor,  P.  J.) 
Contracts— Justification  for  Refusal  to  Marry  is  a  Question  of  Law. 

696a.  Bradley  v.  Schrayer^  (Jen.  No.  21810.  Held:  An  institution 
which  leaves  the  jury  to  determine  what  is  "a  good  and  legal  cause"  for  the 
breach  of  a  contract  to  marry  is  erroneous,  since  it  is  a  question  of  law  to 
be  decided  by  the  trial  judge.  Reversed.  (O'Connor,  P.  J.) 
Procedure— Justice  of  Peace  Docket — ^Absence  of  Record  of  Filing  of 
Appeal  Bond— Setting  Aside  a  Void  Judgment  After  Expiration 
of  Term. 

697a.  Rybarceyk  v.  Weglars,  Gen.  No.  21852.  Held:  (1)  In  the  ab- 
sence, upon  the  docket  of  the  justice  of  the  peace,  of  any  record  that  an 
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appeal  bond  has  been  filed,  no  appeal  is  taken  and  Circuit  Court  can  acquire 
no  jurisdiction  of  the  parties  or  the  subject  matter.  (2)  The  court  has 
power  to  set  aside  a  void  judgment  after  the  term  at  which  it  was  entered 
has  expired.    Reversed.     (O'Connor,  P.  J.) 

Afiirmed  on  the  Pacts. 

696a.  Curran  v»  Good,  Gen.  No.  21865.  Affirmed  on  a  review  of  the 
record.    (O'Connor,  P.  J.) 

A£Bnned  on  the  Pacts. 

699a.  Kuehler  v.  Kuehler,  Ota,  No.  21883.  Affirmed  on  a  review  of 
the  record.    ((Jo(»win,  J.) 

Insurance— Piling  of  Proofs  of  Loss— Computing  Time. 

700a.    Dierssen  v.  Williamsburg  City  Fire  Ins.  Co.,  (Jen.   No.  21931. 

701a.  Dierssen  v.  National  Ben  Franklin  Fire  Ins.  Co..  Gta.  No.  21932. 
Held:  Where  a  condition  in  an  insurance  policy  requires  proofs  of  loss  to 
be  made  within  sixty  days  from  the  time  of  the  fire,  the  proper  method  of 
comintting  the  time  is  to  exclude  the  day  named  as  Uie  day  on  which  the 
fire  occurred  and  include  the  day  on  which  the  act  is  to  be  done,  unless  it 
falls  on  Sunday,  and  then  it  also  shall  be  excluded.  Affirmed.  (O'Con- 
nor, P.  J.) 

Affirmed  on  the  Pacts. 

702a.  Dierssen  v.  The  Albany  Insurance  Co.,  Gen.  No.  21933.  Affirmed 
on  a  review  of  the  record.     (0'(!onnor,  P.  J.) 

Affirmed  on  the  Pacts. 

703a.  Thompson  v.  Hale,  Gta.  No.  22059.  Affirmed  on  a  review  of  the 
record.     (O'Connor,  J.) 

Affirmed  on  the  Pacts. 

704a.  People  v.  Lillington,  Gtn.  No.  22458.  Affirmed  on  a  review  of 
the  record.    (Taylor,  J.) 

Pleading— Aider  by  Verdict— Qiap.  48,  Hurd's  R.  S.— Health  and  Safety 
of  Employees'  Act— Dangerous  Appliances  Paihure  of  Pactory 
Inspector  to  Notify  Employer. 
705a.  Varvey  v.  Ajax  Forge  Co.,  (kn.  No.  22636.  Held:  (1)  Objection 
to  the  pleadings  cannot  be  taken  for  the  first  time  on  appeal.  Where  parties 
without  objection  go  to  trial  without  formally  joining  issue,  the  irregularity 
is  waived  after  verdict  (2)  The  fact  that  a  serious  injury  to  plaintiff  was 
inflicted  by  a  mechanical  device,  that  soon  after  the  accident,  on  diligent 
search  and  inquiry,  defendant  discovered  and  applied  to  the  device  an 
efficient  method  of  protection  so  that  the  device  became  harmless  stamps  the 
appliance  as  dangerous  under  Chapt  48,  Hurd's  R.  S.,  "Health  and  Safety 
of  Employes'  Act"  (3)  Chapt  48,  Hurd's  R.  S.,  "Health  and  Safety  of 
Employes^  Act"  imposes  absolutely  upon  the  employer  the  duty  to  protect 
dangerous  machinery  and  a  failure  to  do  so  cannot  be  excused  by  the  failure 
of  3ie  factory  inspector  to  give  notice  to  the  owner.  Affirmed.  (Hol- 
DOM,  J.) 

Affirmed  on  the  Pacts. 

706a.    Kuebler  v.  Kuebler,  Gen.  No.  22695.    Affirmed  on  a  review  of 
the  record,    ((^dwin,  J.) 
Affirmed  on  the  Pacts. 

707a.    Kuebler  v.  Kuebler,  Gen.  No.  22966.    Affirmed  on  a  review  of 
the  record.     ((Joodwin,  J.) 
Equity— Receivership  of  Assets  for  an  Unsecured  Creditor. 

706a.  Pearson  v.  Tucson  Farms  Co.,  Gta.  No.  23019.  Held:  An  equitable 
attachment  is  not  recognized  and  there  must  be  some  exceptional  equity  in 
order  to  permit  a  receivership  for  the  benefit  of  an  unsecured  creditor 
who  has  obtained  neither  judgment  nor  decree.     (Taylor,  J.) 
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709a.  University  Club  of  Chicago  v,  Deakin,  Gen.  No.  21815.  Affirmed 
on  a  review  of  the  record.    (Holdom^  J.) 

Reversed  on  the  Facts. 

710a,  Dixon  v.  Smith-Wallace  Shoe  Co,,  Gen.  No,  22551.  Reversed  on 
a  review  of  the  record  with  judgment  of  nU  capitat  and  for  costs.  (KaL- 
DOM,  J.) 

A£Bnned  on  the  Facts. 

711a.  Holmes  v.  Straus,  Gen.  No.  22598.  Affirmed  on  a  review  of  the 
record.    (Dever,  J.) 

Practice— Remedy  of  Assignee  of  Claim  of  Heir  of  a  Deceased  Person. 

712a.  People  v.  Rigdon,  Gen.  No.  22673.  Held:  The  remedy  of  an 
assignee  of  the  daim  of  an  heir  of  a  deceased  person  is  by  applicatioo  to 
the  Probate  Court  before  the  final  settlement  of  the  estate.  Affirmed, 
(Dever,  J.) 

Reversed  on  the  Facts. 

713a.  Old  Colony  Trust  &  Savings  Bank  v.  Hirtsel,  Gen.  No.  22681. 
Reversed  and  remanded  on  a  review  of  the  record.  (Dever.  J.) 

Reversed  on  the  Facts. 

714a.  Boissat  v.  Lippincott,  Gen.  No.  22682.  Reversed  upon  a  review 
of  the  record.     (McSurely,  P^  J.) 

Contracts^— Accord  and  Satisfaction. 

715a.  Illinois  Smelting  &  Refining  Co,  v.  Cyclone  Fence  Co.,  Gen.  Na 
22683.  Held:  Where  there  is  a  bona  fide)  dispute  between  a  debtor  and 
creditor  as  to  a  portion  of  a  claim  made  by  the  creditor,  and  the  debtor 
sends  to  the  creditor  parent  of  the  sum  he  admits  to  be  due,  with  ti^e 
express  or  implied  condition  that  it  is  to  be  accepted  as  payment  in  full 
or  returned,  there  is  an  accord  and  satisfaction  if  the  creditor  retains  it 
and  the  creditor  cannot  thereafter  recover  the  balance  he  daims  to  be  due. 
Affirmed.     (Dever,  J.) 

A£Bimed  on  the  Facts. 

716a.  Sharff  v.  Herman,  (}en.  No.  22684.  Affirmed  on  a  review  of  the 
record.    (Holdom,  J.) 

Contracts— Goods  Requiring  Peculiar  Tastes  of  the  Trado— Vendee's 
Judgment  Conclusive. 
717a.  Vicken  v.  Vaughan  Co,,  (kn.  No.  22685.  Held:  Where  a  con- 
tract provides  that  one  is  to  act  as  agent  in  the  sale  of  another's  products 
upon  commission,  and  the  agent  secures  an  order  "subject  to  approval* 
by  the  vendee,  where  the  article  is  of  such  a  kind  that  tiie  peculiar  tastes 
and  requirements  of  the  trade  are  to  be  considered,  the  judgment  of  tiie 
vendee  must  be  conclusive,  and  if  he  notifies  the  sdler  that  the  goods  are 
unsatisfactory,  there  is  no  obligation  to  proceed  further,  and  the  agent  is  not 
entitled  to  commisison.    Reversed  and  judgment  here.     (McSurely,  P.  J.) 

Pleading^— May  Not  Insist  It  Was  Error  to  Overrule  Demurrer  to  Plea 

where    One   Elects   to  Reply— Recoupment  Where  There   are 

Several  Defendants. 

718a.    Elia  v,  Bavuso  &  Guglielmo,  (kn.  No.  22686.    Held:  (1)  Where 

there  is  a  demurrer  to  a  plea  and  it  is  overruled  and  the  plamtiff  does  not 

stand  by  the  demurrer,  but  elects  to  reply  to  the  plea,  it  cannot  be  Insisted 

that  overruling  the  demurrer  was  error.     (2)  There  may  be,  in  an  acdon 

of  debt,  a  judgment  in  favor  of  one  defendant  on  a  recoupment  or  set-off 

where  there  are  more  than  one  defendant    Affirmed.     (Dever.  J.) 
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Fortieth  Annual  Meeting  of  the  Illinois  State 
Bar  Association 

The  Illinois  State  Bar  Association  will  hold  its  fortieth  Annual 
Meeting  at  the  Hotel  La  Salle,  Chicago,  on  Thursday,  Friday  and 
Saturday,  June  1,  2  and  3,  1916. 

The  Illinois  Society  of  the  American  Institute  of  Criminal 
Law  and  Criminology  and  the  Illinois  State's  Attorneys  Associa- 
tion will  meet  at  same  time  and  place. 

Nathan  William  MacChesney  of  Chicago  will  deliver  the 
President's  Address  on  the  subject; — "Democracy  and  Efficiency 
through  Law." 

The  Honorable  Charles  J.  Doherty,  K.  C.  M.  P.,  Minister  of 
Justice  of  Canada  will  deliver  the  annual  address  on  some 
questions  of  International  Law. 

Honorable  William  J.  Calhoun,  former  Minister  to  China 
will  speak  at  the  meeting  on  **The  History  and  Application  of  the 
Monroe  Doctrine." 

Samuel  Rosenbaum,  Esq.,  of  the  Philadelphia  Bar  has  accepted 
an  invitation  to  speak  on  the  "Rule  Making  Powers  in  the  English 
Courts." 

Professor  Charles  Cheney  Hyde  of  Northwestern  University 
will  speak  on  "Our  Treaties  after  the  War." 

Senators  Lawrence  Y.  Sherman  and  James  Hamilton  Lewis 
have  both  been  invited  and  are  expected  to  be  present  and  speak 
on  the  general  subject  of  International  Law. 

The  Board  of  Governors  have  chosen  for  the  subject  of  general 
discussion  at  the  meeting  "Changes  and  Amendments  to  the 
Substantive  Law  of  Illinois."  The  various  County  Bar  Asso- 
ciations of  the  State  will  be  invited  to  send  delegates  to  the  meeting 
and  they  will  be  allotted  ten  minutes  each  in  which  to  present  the 
changes  and  amendments  to  the  law  which  their  respective  asso- 
ciations believe  are  most  needed  to  effect  desired  reforms. 
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Various  committees  of  the  Association  that  have  been  at 
work  during  the  past  year  will  present  their  reports. 

The  activities  of  the  Association  during  the  past  year,  which 
has  been  an  eventful  one,  will  be  reviewed  by  John  F.  Voigt, 
the  Secretary. 

On  Thursday  June  1st,  the  Judicial  Section  of  the  State  Bar 
Association  will  begin  its  sessions.  This  section  is  intended  to 
embrace  all  the  judges  of  all  the  courts  of  this  state  and  is  expected 
to  bear  the  same  relation  to  the  State  Association  that  the  Judicial 
Section  of  the  American  Bar  Association  now  bears  to  that  Asso- 
ciation. The  Judicial  Section  is  a  new  activity  of  the  State  Bar 
Association.  It  is  confidently  believed  that  the  meeting  of  and 
consultation  among  the  judges  of  the  State  must  be  most  helpful 
in  the  administration  of  justice  in  this  state. 

The  Illinois  Society  of  the  American  Institute  of  Criminal 
Law  and  Criminology  will  hold  its  annual  meeting  in  conjunction 
with  the  State  Bar  Association.  This  Society  will  begin  its  sessions 
on  Thursday  Jume  1st  at  the  Hotel  LaSalle.  Its  meeting  will 
include  a  dinner  Thursday  night  and  its  sessions  will  close  with  a 
joint  meeting  with  the  State  Association  Friday  night.  Judge 
Albert  C.  Barnes  of  the  Illinois  Appellate  Court  will  deliver  the 
President's  Address  on  "How  Can  Results  be  more  speedily 
attained  in  Criminal  Cases."  Miss  Amelia  Sears,  Superintendent 
Juvenile  Protective  Association,  will  read  a  paper  on  "Vocational 
Education  in  Relation  to  Juvenile  Delinquency",  and  her  paper 
will  be  discussed  by  William  N.  Gemmill,  William  J.  Bogan  and 
Frank  M.  Leavitt,  all  of  Chicago,  and  William  C.  Graves  of 
Pontiac.  William  G.  Hale  of  Urbana  will  give  a  brief  review  of 
the  Criminal  Cases  in  the  Supreme  Court  for  the  past  year,  and 
Robert  W.  Millar  of  Chicago  will  discuss  this  report.  Maclay 
Hoyne,  State's  Attorney  of  Chicago,  and  Thomas  M.  Kilbride  of 
Springfield  will  speak  on  "Probation  and  Parole  in  Their  Relation 
to  Crime"  which  will  be  followed  by  a  general  discussion. 

The  program  for  the  joint  session  includes  the  following: 
"Practical  Phases  of  Medico-Psychological  Work  for  Courts" 
by  Dr.  William  J.  Hickson  and  Dr.  William  Healy,  to  be  followed 
by  a  general  discussion  in  which  Harry  Olson,  Dr.  Herman  C, 
Stevens,  Robert  H.  Gault  and  Nathan  William  MacChesney  will 
participate. 
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The  Illinois  State's  Attorneys  Association  will  hold  its  "Sum- 
mer Meeting"  in  Chicago  in  connection  with  the  State  Bar 
Association  and  the  Society  of  Criminal  Law.  President  Floyd  E. 
Thompson  of  Rock  Island  announces  that  an  interesting  program 
is  being  prepared,  the  details  of  which  will  be  published  later. 

All  of  these  organizations  meeting  at  the  same  time  and  place 
will  bring  to  Chicago  on  the  first  three  days  of  Jime  prominent 
lawyers  and  judges  from  practically  every  county  in  the  state.  These 
meetings  will  close  by  joining  the  State  Bar  Association  in  its 
Annual  Banquet  at  the  Hotel  La  Salle,  Saturday  night,  June  3rd. 
The  programs  outlined  and  the  preparations  under  way  promise  to 
make  this  meeting  one  of  the  most  notable  in  the  history  of  the 
Illinois  'State  Bar  Association. 

4>        ♦        ♦        ♦        ♦ 

The  Illinois  State  Bar  Association  is  holding  this  year  under  the 

leadership  of  its  President,  Nathan  William  MacChesney  of  the 

Chicago  Bar,  a  series  of  dinners  at  the  Hotel  La  Salle,  Chicago,  as 

follows : 

Nov.  6,  1915.     Dinner  in  honor  of  the  Supreme  Court  of  Illinois. 

Dec.  29,  1915.  Dinner  in  honor  of  the  Association  of  American 
Law  Schools. 

Feb.  19,  1916.  Dinner  tendered  to  Hon.  John  Barrett,  Director- 
General  Pan-American  Union,  who  spoke  on  "Pan- Americanism 
and  the  Monroe  Doctrine." 

March  18,  1916.  Dinner  tendered  to  Hon,  Theodore  Burton  of 
Ohio,  who  spoke  on  "Distinctive  Political  Tendencies  of  the 
Times." 

April  29,  1916.  Dinner  tendered  to  Colonel  Theodore  Roosevelt, 
who  spoke  on  "National  Duty  and  International  Ideals."  This 
meeting  was  the  largest  gathering  of  the  Bar  in  the  history  of 
the  State  and  the  largest  banquet  ever  served  in  Chicago.  There 
were  1,500  members  and  guests  present. 

June  3,  1916.  Annual  Banquet,  Hotel  La  Salle,  Chicago.  President 
MacChesney,  Hon.  Charles  J.  Doherty,  Senator  James  Hamilton 
Lewis  and  others  will  speak. 
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PROGRAM  OF  THE  FORTIETH  ANNUAL 
MEETING 

Thursday,  June  1,  1916. 
Morning  Session,  10  A.  M. 

Report  of  the  Secretary-Treasurer,  John  F.  Voigt. 
Reports  of  Committees: 

Admissions— Oarence  Griggs,  Chairman. 

New  Members— Bruce  A.  Campbell,  Chairman. 

Grievances — ^Delbert  A.  Clithero,  Chairman. 

Organizations   and   to   Cooperate  with  Xx>cal   Bar  Associations — 

R.  Allen  Stephens,  Chairman. 
Program  Committee— 'Frederick  A.  Brown,  Chairman. 
On  Audit  and  Expenses — ^Hugo  Sonnenschein,  Chairman. 
On  Revision  of  Constitution  and  By-Laws  of  the  Association — 

Frederidc  A.  Brown,  Chmairman. 
On    Permanent   Headquarters   at   Springfield— <jeorge   H.   Wilson, 

Chairman. 
On  Special  Train  to  the  1915  American  Bar  Association  Meeting — 
Charles  J.  O'Connor,  Chairman. 

11  A.  M. 

President's  Address — "Uniform  State  Laws— A  Means  to  Efficiency  Con- 
sistent with  Democracy."    Nathan  William  MacChesney. 

Afternoon  Session,  2  P.  M. 

Address— "Legislative  Tendencies."  Walter  George  Smith,  Philadelphia. 
Address — ^"The  History  of  the  Monroe  Doctrine."  William  J.  Calhoun. 
General  discussion  of  changes  and  amendments  desired  to  the  Sub- 
stantive Law  of  Illinois  (10  minutes  each)  : 

Thomas  Worthington,  Jacksonville. 

J<^  Faissler,  Sycamore. 

William  L.  Patton,  Springfield. 

Oliver  B.  Dobbins,  Champaign. 

H.  M.  Stone,  Bloomington. 

Nels  A.  Larson,  Rock  Island. 

J.  D.  Welsh,  Galesburg. 

H.  S.  Hicks,  Rockford. 

Isaac  A.  Love,  DanviUe. 

John  R.  Fitzgerald,  Decatur. 

Evening  Session,  8  P.  M.    Programme  furnished  by  the  Illinois  Society  of 
the. American  Institute  of  Criminal  Law  and  .Criminology— Joint 
Meeting. 
Address— "Practical  Phases  of  Medico-Psychological  Work  for  Courts." 
Dr.  William  J.  Hickson  and  Dr.  William  Healy. 

Discussion  by- 
Harry  Olson,  Dr.  Herman  C.  Stevens,  Professor  Robert  H.  Gault 
and  Nathan  William  MacChesney. 
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Friday,  June  2,  1916. 

Morning  Session,  10  A.  M.  General  discussion  continued  on  changes  and 
slmendments  desired  to  the  Substantive  Law  of  Illinois  (10  minutes 
each)  : 

Jacob  W.  Rausch,  Morris. 

Franklin  L.  Velde,  Pekin. 

James  Reilly,  Springfield. 

C.  B.  Chapman,  Ottawa. 

J.  L.  CDonnell,  Joliet. 

John  E.  Wall,  Qimicy. 

Charles  W.  Hadley,  State's  Attorney,  Wheaton. 

James  W.  Kern,  State's  Attorney,  Watseka. 

Wayne  H.  Dyer,  State's  Attorney,  Kankakee. 

John  H.  Lewman,  State's  Attorney,  Danville. 

11  A.  M. 

Annual  Address~"Respective  Rights  of  Neutrab  and  Belligerents  Upon 
the  High  Seas."  Charels  J.  Doherty,  K.  C.  M.  P.,  Minister  of 
Justice,  Ottawa,  Canada. 

Afternoon  Session,  2  P.  M. 

Address— "The   Law   of   Blockade   and   the   United    States."     Charles 

Cheney  Hyde. 
Address— "Rule  Making  Powers  in  the  English  Courts."    Samuel  Rosen- 

baum,  of  Philadelphia. 
Reports  of  Committees: 

Legal  History  and  Biography — George  A.  Lawrence,  Chairman. 

Select  Committee  to  Present  Invitation  of  the  Illinois  Bar  to  the 
American  Bar  Association  to  Hold  Its  1916  Annual  Meeting  in 
Chicago  and  of  Committee  on  Local  Arrangements  for  A.  B.  A. 
1916  Convention — Edgar  A.  Bancroft,  Chairman. 

On  Uniform  State  Laws — ^Frederick  R.  De  Young,  Chairman. 

On  Non-Partisan  Judiciary — Edward  C.  Kramer,  Chaii-man. 

Committee  on  Classification  of  Illinois  Law — ^Floyd  R.  Mechem, 
Chairman. 

On  Legislaive  Drafting — Ernst  Freund,  Chairman. 

On  New  Constitution  for  Illinois — George  F.  Buckingham,  Chairman. 

On  the  Enforcement  of  Law  and  to  Co-operate  with  the  Illinois 
State's  Attorneys'  Association— Oscar  H.  Wylie,  Chairman. 

To  Co-operate  with  Illinois  Society  of  Criminal  Law  and  Crimi- 
nology and  to  Improve  the  Administration  of  the  Criminal 
Law — Albert  C'  Barnes,  Chairman. 

To  Devise  Plan  for  Retirement  Fund  for  Aged  Lawyers  and  to 
Raise  Funds  Therefor— ^Joseph  H.  Defrees,  Chairman. 

On  Professional  Ethics — ^John  M.  Zane,  Chairman. 

To  Arrange  for  Bar  Primary  When  District  in  Which  Judge  Is  to 
Be  Elected  Is  Larger  Than  a  Single  County— Rudolph  J.  Kra- 
mer, Chairman. 

Report  of  Necrologist — ^Thomas  Dent. 

Report  of  Delegates  to  American  Bar  Association — Thomas  J.  Nor- 
ton, Chairman. 

Report  of  Editor  and  Publisher  of  Quarterly  Bulletin — R.  Allan 
Stephens. 

Report  of  Special  Committee  to  Present  Resolutions  on  Death  of 
Justice  Alonzo  K.  Vickers— Bruce  A.  Campbell,  Chairman. 
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Report  of  Committee  to  Inaugurate  Samuel  Alschuler  as  U.  S,  Cir- 
cuit Judge— Edgar  Bronson  Tolman,  Chairman. 
Report  of  Delegate  to  Attend  Conference  on  Juvenile  Court  of  Cook 
County — Harry  E.  Smoot 
Report  of  TeUers  Announcing  Result  of  Election.    James  A.  Peterson, 
Chairman. 

ANNUAL  RECEPTION  AND  DINNER 

Hotel  La  Salle. 

Friday  Evening,  Jun«  2,  1916,  6:30  P.  M. 
Speakers: 

The  President  of  the  Association,  Nathan  William  MacChesney,  Toast- 
master. 
The  Governor  of  Illinois,  Edward  F.  Dunne. 
The  Minister  of  Justice  of  Canada,  Charles  J.  Doherty. 
The  Senator  from  Illinois,  James  Hamilton  Lewis. 
The  Secretary  of  the  Interior,  Franklin  K.  Lane. 

JUDICAL  SECTION  PROGRAM 

(For  Judiciary  Only.) 
Wednesday,  May  31,  1916. 

9KX)  A.  M.  to  12:30  P.  M.    Registry  and  reception  for  all  judges  holding 
court  in  this  state,  in  Rooms  206  to  212  inclusive,  La  Salle  Hotel,  head- 
quarters Illinois  State  Bar  Association. 
12:30  P.  M.    Tables  reserved  for  members  of  this  section  in  Louis  XVI 

room.  La  Salle  Hotel.    Course  luncheon  at  75c  for  those  who  desire. 
2K)0  P.  M.    Section  convenes,  Chief  Justice  Farmer  presiding.     Welcome 
by  the  chairman  of  the  Reception  Committee,  Hon.  Wm.  H.  McSurely, 
Judge  Appellate  Court,  Chicago. 
2:10  P.  M.    A  discussion  on  "Needed  Legislation  for  County  and  Probate 
Courts." 

Hon.  Henry  Homer,  Judge  Probate  Court,  Cook  County.... Chicago 

Hon.  James  M.  Endicott,  County  Judge,  White  County Carmi 

Hon.  Wm.  L.  Pond,  County  Judge,  DeKalb  County Sycamore 

Hon.  Wm.  C.  DeWolf ,  County  Judge,  Boone  County Belvidere 

Hon.  Perry  L.  Persons,  Coun^  Judge,  Lake  County Waukegan 

Hon.  J.  J.  Cooke,  Judge  City  Court,  Beardstown Beardstown 

3K)0  P.  M.    A  discussion  on  "Is  Our  Present  Probation  Law  Productive  of 
Good  or  Eviir 

Hon.  John  W.  Houston,  Chief  Probation  Officer,  Cook  Co..  .Chicago 
Hon.  Roscoe  J.  Camahan,  County  Judge,  Stephenson  Co...Freeport 
Hon. Jacob  H.' Hopkins,  Judge  Municipal  Court,  Chicago... Chicago 
Hon.DeWitt  T.  Hartwell,  Judge  Circuit  Court,  First  Circuit..  Marion 

Hon.  George  Kersten,  Judge  Circuit  Court,  Cook  County Chicago 

4.'00  P.  M.    A  discussion  on  "Should  Courts  Take  Cognizance  of  Public 
Sentiment?" 

Hon. Frank  K.  Dunn,  Judge  Supreme  Court  of  Illinois.... Charleston 
Hon.  James  C.  McBride,  Judge  Circuit  Court,  Second  Circuit 

Taylorville 

Hon.  Charles  A.   McEionald,   Chief  Justice   Superior   Court,   Cook 

County  Chicago 

Hon.  James  S.  Baume,  Judge  Circuit  Court  Fifteenth  Circuit. Galena 

Hon.H.  C.  Moran,  Judge  City  Court  of  Canton Canton 

Hon.  Samuel  C.  Stough,  Judge  Circuit  Court,  Thirteenth  Cir.. Morris 
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7:00  P.  M.  Dinner  in  Red  Room.  Price  of  dinner  $2.00.  Hon.  George  A. 
Carpenter,  Judge  of  the  District  Court  for  the  Northern  District  of  Illi- 
nois, i>residing.  Symposium  on  the  question:  "Are  Our  Courts  Courts 
of  Liaw  or  Courts  of  Justice?** 

Hon.  James  H.  Cartwright,  Judge  Supreme  Court  of  Illinois.  .Oregon 
Hon.  Frederick  A.   Smith,   Chief  Justice   Circuit   Court,   Cook 
County  Chicago 

Hon.  George  A.  Crowe,  Judge  Circuit  Court,  Third  C]r...E. St. Louis 
Hon.  Albert  C.  Barnes,  JudgeAppellate  Court,  First  District.. Chicago 

Hon.  Samuel  Alschuler  Aurora 

Judge  U.  S.  Circuit  Court  of  Appeals,  Seventh  Circuit. 

ILLINOIS  STATE  SOCIETY  OF  THE   AMER- 
ICAN INSTITUTE  OF  CRIMINAL  LAW 
AND  CRIMINOLOGY 

FIFTH  ANNUAL  MEETING. 
(All  members  of  the  Bar  invited.) 

FIRST  SESSION. 

3  P.  M.,  Wednesday,  May  31. 

East  Room,  Hotel  La  Salle. 

1.  Annual  Address  by  the  President— "Causes  of  Delay  in  Criminal  Cases." 
Judge  Albert  C.  Barnes,  Appellate  Court,  Chicago. 

2.  "Vocational  Education  in  Relation  to  Juvenile  Delinquency" — Miss  Ame- 
lia Sears,  Superintendent  Juvenile  Protective  Association,  Chicago. 
Discussion — 

William  N.  Genunill,  Judge  Municipal  Court,  Chicago. 
William  C.  Graves,  Superintendent,  Illinois  State  Reformatory,  Pon- 
tiac. 

William  J.  Bogan,  Principal  Lane  Technical  High  School,  Chicago. 
Professor  Frank  M.  Leavitt,  School  of  Education,  University  of  Chi- 
cago. 

3.  "A  Brief  Review  of  the  Criminal  Cases  in  the  Supreme  Court  for  the 

Past  Year"— William  G,  Hale,  Professor  of  Law,  University  of  Illinois, 

Urbana. 

Discussion — 

Robert  W.  Miller,  Professor  of  Law,  Northwestern  University  Law 
School,  Chicago. 

DINNER. 

6:30  P.  M.,  Wednesday,  May  31. 

Hotel  La  Salle  (For  room  see  bulletin  board). 

Members  of  the  Bar  Association,  the  State's  Attornevs'  Association, 
their  wives  and  friends,  are  invited  to  join  the  members  of  the  Illinois  State 
Society  in  this  dinner. 
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SECOND  SESSION. 

Joint  session  of  the  Illinois  State  Society  and  the  Illinois  State's  Attor- 
neys' Association. 

8:00  P.  M.,  Wednesday,  May  31. 

East  Room,  Hotel  La  Salle. 

1.  "Probation  and  Parole  in  Their  Relation  to  Crime" — ^MacClay  Hoyne, 
State's  Attorney,  Chicago,  and  Thos.  M.  Kilbride,  Qerk  State  Board  of 
Pardons,  Springfield. 

Discussion — 

Bernard  Flexner  of  the  Chicago  Bar. 

John  W.  Houston,  Chief  Prol^tion  Officer  Cook  County,  Chicago. 
.  F.  Emory  Lyon,  Superintendent  Central  Howard  Association,  Chi- 
cago. 
Lowell  B.  Smith,  State's  Attorney,  Sycamore. 
David  R.  Joslyn,  State's  Attorney,  Woodstock. 
Jesse  L.  Deck,  State's  Attorney,  Decatur. 
Edmund  Burke,  State's  Attorney,  Springfield. 
Oscar  H.  Wylie,  State's  Attorney,  Paxton. 

2.  Business  session. 

THIRD  SESSION. 

Joint  session  of  the  Illinois  State  Society  and  the  Illinois  State  Bar  As- 
sociation. 

8:00  P.  M.,  Thursday,  June  1. 

Ball  Room,  Hotel  La  Salle. 

1.    "Practical  Phases  of  Medico-Psychological  Work  for  Courts"— 

Dr.  William  J.  Hickson,  Director  Psychopathic  Laboratory,  Munic- 
ipal Court,  Chicago. 

Dr.  William  Healy,  Director  Psychopathic  Institute,  Juvenile  Court, 
Chicago. 
Discussion — 

Harry  Olson,  Chief  Justice,  Municipal  Court,  Chicago. 

Dr.  Herman  C.  Stevens,  Director  Psychopathic  Laboratory,  Univer- 
sity of  Chicago. 

Robert  H.  Gault,  Editor  Journal  of  Criminal  Law  and  Criminology 
and  Associate  Professor  of  Psychology,  Northwestern  Univer- 
sity, Evanston. 

Nathan  William  MacChesney,  President  Illinois  State  Bar  Associa- 
tion, Chicago. 

Notes — Discussion  of  topics  is  open  to  all  present. 

The  dinner  Wednesday  evening  will  be  informal.  Reservation  of  plates 
(at  $2.00  each)  may  be  made  by  writing  to  the  secreUry  of  the  Illinois  State 
Society,  Chester  G.  Vernier,  212  Hotel  La  Salle,  Chicago. 
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